IN THE HIGH COURT OF SOUTH AFRICA

MPUMALANGA DIVISION, MBOMBELA (MAIN SEAT)

CASE NO: 1344/20
In the matter between:

MINING AND ENVIRONMENTAL JUSTICE COMMUNITY

NETWORK OF SOUTH AFRICA First Applicant
GROUNDWORK Second Applicant
BIRDLIFE SOUTH AFRICA Third Applicant
ENDANGERED WILDLIFE TRUST Fourth Applicant
FEDERATION FOR A SUSTAINABLE ENVIRONMENT Fifth Applicant

ASSOCIATION FOR WATER AND RURAL DEVELOPMENT Sixth Applicant

BENCHMARKS FOUNDATION Seventh Applicant
and
GERT SIBANDE DISTRICT JOINT MUNICIPAL First Respondent

PLANNING TRIBUNAL

DR PIXLEY KA ISAKA SEME LOCAL MUNICIPALITY: Second Respondent
MUNICIPAL APPEAL AUTHORITY

ATHA-AFRICA VENTURES (PTY) LTD Third Respondent

MINISTER OF AGRICULTURE, LAND REFORM AND
RURAL DEVELOPMENT Fourth Respondent

MABOLA PROTECTED ENVIRONMENT
LANDOWNERS ASSOCIATION Fifth Respondent

SUPPLEMENTARY FOUNDING AFFIDAVIT

|, the undersigned

MARGARET MOLOMO



state under oath that:

1. | am the chairperson of the first applicant and was appointed as such on 16
June 2021. | have been on the first applicant’s steering committee for several
years and | am fully apprised of this matter. The resolution signed by the
various applicants in this matter authorise the chairperson of the first applicant
to depose to any affidavit which may be required in respect of these legal
proceedings. These resolutions are attached as annexure FA1 to the founding
affidavit. Therefore, as the newly elected chairperson of the first applicant, |
am duly authorised to depose to this supplementary founding affidavit on

behalf of each of the respective applicants.

2. The facts in this affidavit are, save where the context indicates otherwise,
within my personal knowledge and belief, and are true and correct. Where |
make submissions of a legal nature, | do so on the advice of the applicants’
legal representatives, which advice | believe to be correct. Where | rely on
information supplied by others, | believe that such information is true and

correct,

3. This affidavit is filed as a consequence of the Rule 53 record filed by the first
and second respondents (the Tribunal and the Municipal Appeal Authority).

~ The purpose of this affidavit is multifaceted:
3.1.First, | supplement the grounds of review in the founding affidavit.

3.2.Second, | deal briefly with the delays in the filing of the Rule 53 record by

the Tribunal and Municipal Appeal Authority,
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3.3.Third, | address condonation for any non-compliance with Rule 53(4), or

section 7(1) of PAJA, insofar as it may be necessary.

In this affidavit, | use the same abbreviations as were used in the founding
affidavit. Subsequent to the date when the founding affidavit was filed, Atha-
Africa (the third respondent) has changed its'name to Uthaka Energy (Pty} Ltd
with its principal place of business situated at 30B French Lane, Morningside
Extension 98, Sandton, Gauteng. Any reference to “Atha”, “Atha-Africa” or

“Uthaka” is a reference to the third respondent.

SUPPLEMENTATION OF THE GROUNDS OF REVIEW

.

There are three documents in the Rule 53 record which the applicants have

not previously had sight of and which are relevant to the grounds of review.

5.1.The first document is the land development assessment report of the
professional town planner as prescribed by section 53(1)(g) of the SPLUM
By-Law (the Tribunal’'s Rule 53 record pp 195-199) (“Town Planner’s

Report”).

5.2.The second document is the transcribed record of proceedings of the
Tribunal's meeting held on 6 February 2019 (the Tribunal’s Rule 53 record

pp 399-488) (“record of Tribunal’s proceedings”).

5.3.The third document is the Mpumalanga Department of Co-operative
Governance and Traditional Affairs’ comments on Atha's Application,
dated 27 July 2018 (the Tribunal's Rule 53 record pp 262-263)

(“Department of Co-operative Governance’s comments”).
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6.

| deal with each in turn below.

Town Planner’s Report

7.

10.

11.

Section 53(1)(g) of the SPLUM By-Law provides that the Tribunal must have
regard to a written assessment by a professional planner in respect of land
development applications considered by the Tribunal. The Town Planner’s
Report evaluates an application submitted to the Tribunal against SPLUMA's
development principles and norms, the IDP, the SDF as well as related policies

and plans, and makes a recommendation regarding the application to the

Tribunal.

The Town Planners Report was compiled by Mr Mbekanyeni Ramukosi, a
Town and Regional Planner at the Local Municipality who is registered with
the South African Council for Planners. The report was completed on 15 June

2018 and was signed by Mr Ramukosi on 27 June 2018.

In his report, Mr Ramukosi confirms that Atha applied on 5 April 2018 in terms
of section 66(1) of the SPLUM By-Law for the rezoning of Portion 1 of Farm

Yzermyn 96 HT from “agricuitural” to “mining activity”.

Under ‘section I: summary of public participation’, it is recorded that the public

participation was undertaken in accordance with the relevant by-law.

Under ‘section J: summary of comments received during public participation’,

only comments from what appear to be various government departments were

recorded.
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12,

13.

14,

15.

16.

Under ‘section K: summary of comments from organs of state’, Mr Ramukosi
states that: “ftjhe proposed development is outside the town planning scheme,
therefore the application was circulated to external departments.” The
comments and/or responses of external departments, if any, are not provided

or attached.

Under ‘section M: municipal planning evaluation’, Mr Ramukosi states that the
proposal is consistent with the principles referred to in Chapter 2 of SPLUMA
and decision guidelines in the SPLUM By-Law. He also confirms that Atha’s
application is not inconsistent with SPLUMA, the IDP, the SDF and applicable
policies. Although these conclusions are made, there is no detail or

assessment of the application against any relevant policy.

Under ‘section O: summary of evaluation’, Mr Ramukosi states under sub-

section 2, titled ‘Local Spatial Development Framework':

“The SDF recognises the importance of the economic leveraging
which may result from mining activities on condition that the same
have unaccepted (sic) impact on the receiving environment more
particularly, conservation and wetland areas. It follows that the
applicant accord positively with the adopted policy of the Municipality

in terms of spatial development framework.”

Under sub-section 4, titled ‘Municipal policies guides decision making’, Mr

Ramukosi states that “ftJhe development is in line with the municipal SDF”.

Under sub-section 8, titled ‘Affected parties’, Mr Ramukosi indicates that: “fajif

affected parties have been addressed through the notification process (refer
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to Documented 27 June 2018).” Mr Ramukosi appears to reference Atha's

response to written objections and comments to its application (FA24).

17. Under ‘section P: recommendations’, Mr Ramukosi states:

“the development must be in line with the requirements of the

Municipal Policies and regional SDF

That the development will be limited to the following land use

components shaft conveyor, transfer tower, stock pile conveyor [...]

that all conditions set out in the comments from external departments

be adhered.”

18. Under ‘section Q: reason for recommendation’, Mr Ramukosi concludes:

“Recommendation: approval be done in terms of section 52(2)(a) of SPLUMA”.

19. Mr Ramukosi's recommendation to the Tribunal was to refer Atha’s application
to the Minister of Rural Development and Land Reform on the basis that it may
be prejudicial to the economy, health or security interests of one or more
provinces or the Republic as a whole. | submit that the Town Planner’s Report,
which the Tribunal was required to have regard to, confirms the applicants’

first ground of review, as detailed in paragraphs 30 to 42 below.

The record of the Tribunal’s proceedings

20. It is apparent from the record of the Tribunal's proceedings that Atha's

application was considered and decided at a sitting of the Tribunal on 6
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21,

February 2019. The Tribunal approved Atha's application subject to imposing
conditions, which were to be determined at a Iatér date. The start of the
Tribunal’s deliberations over Atha's application can be found at page 439 of

the Tribunal's Rule 53 record.

The Chairperson welcomed the attendees and explained the Tribunal's
approach. First he indicated that it is a practice of the Tribunal to allow the
applicant to accompany the municipalities in the presentation of the
applications before the Tribunal, where the municipalities decide to invite
applicants and other persons or specialists. The Chairperson then explained

the order of events as:

21.1. the administrator would go through the checklist and the issues and

concerns of members of the Tribunal would be dealt with;

212, the professional planner who undertook the assessment of the

application would present the application to the Tribunal,

21.3. the applicant (Atha) would then be provided with an opportunity to “add
and then or if you want to deny some of the facts you will present to

.

us’,

21.4. members of the Tribunal would be allowed to ask questions of the

professional planner or the applicant {(Atha); and

21.5. following the engagement, the members of the Tribunal would

deliberate and announce the outcome.

o
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22. It is apparent from the record of the Tribunal's proceedings that the following

persons were present at the Tribunal's meeting on 6 February 2019:

22.1. Tribunal members —

22.1.1.

22.1.2.

22.1.3.

22.1.4,

22.1.5.

22.1.6.

22.1.7.

22.1.8.

22.1.9.

22.2.

Mr Mkhoza (Chairperson; Manager: Planning and Economic

Development, Gert Sibande District Municipality)

Mr Maroun (Deputy Chairperson; Manager: Legal Services, Dr

Pixley ka Isaka Seme Municipality)

" Mr Marodi (external member of the Tribunal)

Mr Nkosi (Administrator; Senior Manager, Gert Sibande District

Municipality)

Mr Jonas (surname not indicated on the transcript), Manager:

Planning, Dipalaseng Local Municipality
Ms Shelbane, Chief Albert Luthuli Municipality
Mr Masilele, civil society

Ms Chiloane, Manager: Economic Development, Gert Sibande

District Municipality

Mr Mogakabe, Manager: Environmental Services, Gert

Sibande District Municipality

Non-Tribunal members and observers —
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22.2.1.

22.2.2.

22.2.3.

22.2.4.

22.25.

Mr Ramukosi, Town Planner, Dr Pixley ka Isaka Seme

Municipality

Robert (surname not indicated on transcript), Town Planner,

Gert Sibande District Municipality

Mr Maake, Director: Planning and Economic Development,

Msukaligwa Local Municipality

Mr Ntego, Town Planner, Gert Sibande District Municipality

Mr Mathebula, Town Planner

22.3. Atha representatives —

22.3.1.
22.3.2.
22.3.3.
22.3.4.
22.3.5.

22.3.6.

22.3.7.

23. The record of the Tribunal's proceedings confirms the applicants’ second

Mr Zuma

Mr Munsamy

Mr Tripathi

Mr Soleng, Chairperson of the Voice
Mr Joubert, legal representative

Mr Venter, legal represen.tative

Mr Dacomb, Town Planner, Practice Group

ground of review. it is apparent from the record that:



24.

25.

23.1. the impugned decisions failed to take into account whether the correct
procedures were followed in processing the application, which is a

material non-compliance with section 53 of the SPLUM By-Law;

23.2. the Tribunal and Municipal Appeal Authority failed to consider the
desirability of the proposed utilisation of land and any guidelines
issued by the Member of the Executive Council regarding proposed
land uses, as prescribed by section 53(1)(c) of the SPLUM By-Law;

and

23.3. the impugned decisions failed to consider the municipal spatial
development framework; applicable local spatial development
frameworks; and the policies, principles, planning and development

norms and criteria set by national and provincial government.

The record of the Tribunal's proceedings plainly shows the procedural
unfairness and that there was no meaningful public participation process. This
is apparent from the fact that Atha’s representatives were invited to attend the
Tribunal’s meeting, but that none of the objectors were informed of the meeting
or invited to attend. Atha's representatives not only attended the Tribunal's
meeting, but they also made numerous submissions and arguments in favour

of the application.

The applicants were not afforded the same opportunity, despite their formal
objection to the application (FA23) and their petition to be granted intervener
status in the appeal lodged on behalf of Atha on & January 2019 (FA28). In
fact, it was incorrectly noted by a Tribunal member that there is no evidence

of anyone requesting to be an intervener. This was not corrected by any of the
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parties present, inciuding Atha, who were aware of the applicants having

petitioned to be granted intervener status.

26. The record of the Tribunal's proceedings also confirms the applicants’ third
ground of review that the Tribunal failed to consider environmental

considerations, as detailed at paragraphs 56 to 61 below.

Department of Co-operative Governance’s comments

27. On 27 July 2018, the Mpumalanga Department of Co-operative Governance
and Traditional Affairs wrote a letter to the Practice Group wherein it provided
comments on Atha’s application. The Department concluded that it supports

the development, subject to inter alia the following conditions:
27.1. Atha complies with the stipulations of NEMA;

27 2. all conditions imposed by the local municipality and other Government

Departments are adhered to;

27.3. the Land Claims Commission is consulted regarding the land claim

status of the Application property;

27.4. the rights of the nearby communities are not adversely affected and
should such be the case, mediation processes should be engaged to

resolve any disputes;

27.5. the municipality ensures and enforces compliance with policies and

prescripts; and
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28.

29.

27.6. the Department of Agriculture, Rural Development and Land and

Environmental Affairs comments on the application.

There is no evidence iln the Rule 53 record that Atha and/or the Tribunal
complied with, or even considered, any of the Department’s conditions. There
is no evidence that the Land Claims Commission or the Department of
Agriculture were consulted. It is also not apparent from the Rule 53 record that
the adverse effects on the rights of nearby communities were considered. Mr
Ramukosi had also recommended that VaII conditions set out in the comments

from external departments be adhered to.

The Rule 53 record confirms the applicants’ second ground of review in that
the Tribunal and Municipal Appeal Authority also failed to have regard to the
comments in response to the notice of the application as well as the comments
received from organs of‘state and internal departments, as required by section

53(1)(d) of the SPLUM By-Law, and detailed at paragraphs 43 to 55 below.

Supplementation of the first ground of review: The Tribunal and Municipal
Appeal Authority failed to refer the application to the Minister pursuant to
section 52 of SPLUMA

30.

In paragraphs 175 to 188 of the founding affidavit, the applicants state that
Atha's application is an application envisaged in terms of section 52 of
SPLUMA which would affect the national interest. The applicants contend that

section 52(2) of SPLUMA applies in that a positive outcome to the application:

30.1. may be prejudicial to the economic or health interests of one or more

provinces (i.e. Mpumalanga, KwaZulu Natal and Gauteng) or the

Republic as a whole;
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31.

32.

33.

34.

30.2. may impede the effective performance of the functions by one or more

municipalities or provinces relating to matters within their functional

area of legislative competence; and

30.3. may affect and endanger SWSAs.

Furthermore, the applicants state that in terms of section 52, read with section
87 of the SPLUM By-Law, it was incumbent upon the Tribunal to direct that
such application be referred to the Minister to decide, alternatively, to inform
the Minister of the application and to supply her with a copy of the application

for her comment.

It is apparent from the Tribunal's Rule 53 record, particularly the transcript of
the Tribunal's proceedings, that the Tribunal did not direct that the application
be referred to the Minister, nor did the Tribunal inform the Minister of the
application. As such, the Tribunal did not comply with a mandatory and

material procedure or condition prescribed by section 52 of SPLUMA.

The applicant’s first ground of review is further strengthened by the fact that
Mr Ramukosi’s recommendation in the Town Planner's Report was that the
approval be done in terms of section 52(2)(a) of SPLUMA (i.e. that the
application be referred to the Minister on the basis that the outcome of the
application may be prejudicial to the economic, health or security interests of

one or more provinces or the Republic as a whole).

The Tribunal was required to have regard to Mr Ramukosi's writien

assessment in terms of section 53(1)(g) of the SPLUM By-Law. Not only did
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the Tribunal not have regard to Mr Ramukosi's recommendation that the

application be referred to the Minister; it also:

34.1.

34.2.

failed to engage with the facts in support of the recommendation,

including but not limited to the:

34.1.1. fact that the impacts of the proposed development will cut

across various government departments;

34.1.2. fact that the environmental significance pertaining to the
Subject Property and surrounding areas had already been

recognised by different departments at national level;

34.1.3. factthatit is located within an area that is of great strategic
importance to the water supply of South Africa - a SWSA,

and

34.1.4. impact that the proposed mine may have, including the
dewatering of aquifers, decant of contaminated ground
water, impact on flora and fauna, and the harm to local

communities;

allowed Mr Ramukosi to change the recommendation in his written
assessment, at the meeting of the Tribunal, to recommend that the
Tribunal instead approve the application, and if any matters arise from
the Tribunal it can be dealt with in terms of section 52(2)(a) of
SPLUMA (which is irrational in itself — either the application must be

submitted to the Minister under section 52(2)(a) or it must not); and
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343. allowed Atha's legal representatives an opportunity to malke
submissions and representations on its understanding/interpretation
of Mr Ramukosi’s recommendation, which submissions were
considered by the Tribunal. The applicants and other interested and
affected parties were not provided with such an opportunity, rendering

the process procedurally unfair.

35. Mr Venter, a legal representative of Atha, was at great pains to emphasise
Atha's role at the Tribunal meeting. It is worth repeating Atha’s view regarding

its participation. Mr Venter said:

“nsofar as we were invited we received a letter on 9 April inviting us
to be here at 9 o’ clock and we — I can tell you, your address when you
deal with how the process is going fo work today. You indicated that
we will have an opportunity to, to make representation (sic). We do not
intend to say one word in representation, because it will be

procedurally unfair.

We are not going to make any submissions or any presentation. We

are not going to hand up any documents. What we are aware of is that
the application is complete itis comprehensive and we have dealf with

the objections in our reply. The objections (sic) are not here and you

all know the provisions of Section 33 of the Constitution _insofar as

procedural fairness is concerned as well as the provisions of PAJA.

We do not want a situation that a decision is taken by this Tribunal
and it is susceptible to review based on procedural unfairness. So we

are not going to make one representation if get the opportunity to do
4 9l
G



36.

37.

so (sic). Just based on that exactly that will be procedurally unfair.”

(Tribunal Rule 53 record p 455). [Underlining added].

Later on, Mr Venter further clarified Atha's role at the Tribunal meeting as

follows:

“Thank you Mr Chairman. Just one more thing. With regard to the view
now expressed we would be satisfied the only reason why we are here
and because this application is a bit technical. It refers to the land that
falls outside a scheme and there is difficulty in the Power of Aftorney

and it is quite easy to explain.

So the reason why we are here and that is what, how we understood
our invitation is to simply answer a technical question. Say there is a,
a question of clarity that the Tribunal members want us to highlight
and clarify a part of the application. We are here to do so, but we are
not, we are not going fo submit an argument or make representations

on the application.” (Tribunal Rule 53 record p 456).

Despite what Mr Venter explained to be Atha'’s role at the meeting, he made
detailed submissions prior to these statements to the Tribunal on Atha’s
interpretation of Mr Ramukosi's changed recommendation. In this regard Mr

Venter said:

“How | understand the recommendation I, | must agree with the, one

of the members. It differs from what is written there. As | understood

what, how he explained it is he wants your, he recormmends that the

application be approved, but if there are other issues that may in, in
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future relate to matters that might involve a land development
application must be referred to the Minister and it may involve the, may
be prejudicial to economic, health and security interests or one more

provinces. {sic)

Then it may be dealt with on that basis. So that is how | understood it.
Here, here his recommendation is that it may be approved, but if there
are other difficulties relating to what is provided for in section 52(2).
Then it can be dealt with at a later stage. That is, that is how [
understand. Otherwise it does not make sense what we are doing

here.

The recommendation must either be approved or refused. That is at
52(2)(a) there is a decision and, and | have not seen anything in his

report relating to anything that may trigger 52(2)(a). There is not a

single word in his_report stating that it may be prejudicial to the

economic, health and security interests of one or more provinces.

That is not stated anywhere. So it simply does not make sense to then

make that or approve or subject to your approval. [...J” (Tribunal’s Rule

53 record pp 453-454). [Underiining added].

38. | submit that contrary to Mr Venter's explanation of Atha's role at the meeting,
Atha's representatives made material and detailed submissions and/or
representations regarding its application, which submissions were considered

by the Tribunal in making its decision.
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39. The Tribunal erred in its decision to consider Atha's application, despite Mr

40.

41.

Ramukosi’s recommendation that it be referred to the Minister. The following

exchange took place at the meeting:

[t

‘Chairperson. I hope I understand that clearly if not my colleagues will
assist me. Members, Mr Masiléle has moved that we
consider the application irrespective of the, the issues
we have discussed around the recommendation. Your

take. Yes, no, no, yes.

Unknown person: | will accept. Second it.

Chairperson: Different view? Nothing. Thank you. We are proceeding
with the application.” (Tribunal’s Rule 53 record pp 456-
457).

The Tribunal further erred in finding that if Mr Ramukosi's recommendation
was that the application be referred to the Minister, there would be no need for
the Tribunal to meet (Tribunal's Rule 53 record p 456). The Tribunal was
required to properly consider Mr Ramukosi's recommendation together with
all of the information that was available to it at the time, including the
applicants’ detailed written objection to the application (FA23). There is no

evidence in the record that the Tribunal did so.

| submit, in any event, if the Tribunal had any doubts on whether to submit the
application to the Minister in terms of section 52(2)(a), then it should have and

wés required to, at the very least, inform the Minister about the application.
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42. Finally, | submit that in addition to the grounds on which the impugned
decisions fall to be reviewed set out in the founding affidavit, the Tribunal's
decision falls to be set aside in terms of section 6(2)(c) of PAJA on the basis of
procedural unfairmess because it allowed Atha’s legal representatives an
opportunity to make material submissions and representations on its
understanding/interpretation of Mr Ramukosi's recommendation, which

submissions were considered by the Tribunal.

Supplementation of the second ground of review: The Tribunal and the
Municipal Appeal Authority failed to comply with the criteria for consideration
and determination of an application by Municipal Planning Tribunal as set out
in section 53 of the SPLUM By-Law

43, In paragraphs 189 to 220 of the founding affidavit, the applicants state that the
Tribunal and the Municipal Appeal Authority failed to comply with the criteria

as set out in section 53 of the SPLUM By-Law, specifically that:

43.1. they failed to consider whether the correct procedure was followed in

processing the application (section 53(1)(b));

432, theyfailed to consider the desirability of the proposed utilisation of land
and any guidelines issued by the Member of the Executive Council

regarding the proposed land uses (section 53(1)(c)); and

43.3. the impugned decisions failed to consider the municipal spatial
development framework; applicable local spatial development
frameworks; and the policies, principles, planning and development

norms and criteria set by national and provincial government (section

53(1)(h), (i), (n))-



44. In addition to the grounds listed above, the Tribunal and Municipal Appeal
Authority also failed to have regard to the comments in response to the notice
of the application as well as the comments received from organs of state and

internal departments, as required by section 53(1)(d) of the SPLUM By-Law.

45, The Tribunal's Rule 53 record includes the Department of Cooperative
Governance’s comments in which its support for the development was subject
to various conditions. These include that the Land Claims Commission be
consulted and the Department of Agriculture, Rural Development and Land
and Environmental Affairs provide its comments on the application. It also
required that the rights of the nearby communities not be adversely affected
by the application. Should it be the case, mediation processes must be
engaged to resolve any disputes. There is nothing in the record to show that
the Tribunal took comments received from organs of state and internal
departments into account. Mr Ramukosi informed the meeting, incorrectly, that
all of the departments, the internal departments supported the application
(Tribunal's Rule 53 record p 449). This cannot be true, if some of the

departments were not even consulted.

46, The applicants’ second ground of review is confirmed by the Rule 53 record.
Not only was there no proper notification of the application given to any of the
interested and affected parties, there was also no proper public participation

process carried out before the decision to approve the application was made.

47. The Tribunal confirmed that the objectors had not been notified of, or invited

to the meeting. Yet it is clear from the record of the Tribunal’s proceedings that
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48.

49,

50.

Atha was invited by the Local Municipality to attend. Atha was in attendance

and made material and substantive detailed submissions at the proceedings.

The Tribunal was also incorrect when it found that there was no evidence of
anyone requesting to be an intervener. The CER, on behalf of the applicants,
had on numerous occasions notified the Local Municipality of the applicants’
interest in the matter. This is set out in detail in the founding affidavit. In
addition to the applicants’ objection to the application (FA23), the applicants
had also filed a petition to be granted intervener status in the appeal by Atha
(FA28). Atha itself, in its correspondence fo the Local Municipality on 30
January 2019 (FA29), states that “ftfhose parties who submitted objections
timeously with regards to the first application in this matter remain on record

and are to be invited to attend the hearihg to be conducted by MPT.”

The applicants did seek to be admitted as interveners. They were and remain
interested and affected parties in terms of section 45(2) of SPLUMA. Despite

this, no section 99(1)(c) and (d) notices were ever served on the applicants.

Atha, on the other hand, was invited to the Tribunal's meeting and was
provided with an opportunity to make submissions and/or representations to

the Tribunal regarding:
50.1. its interpretation of Mr Ramukosi’s changed recommendation;

50.2. “technical corrections”, which in Atha's view ought to be made to Mr
Ramukosi's written assessment of the application, including various
additions suggested by Atha to be included in Mr Ramukosi's

assessment;
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50.3. advising the Tribunal on what it is able to determine under various

statutes;

50.4. why Atha was not required to have a power of attorney signed by the

owner of the land authorising it to make the application;
50.5. Atha's “continued engagement’ with the landowner;
50.6. why the bondholders consent was not applicable;

50.7. the status of the environmental authorisation. | specifically record that
Atha informed the Tribunal that the Environmental Authorisation
Appeal had been dismissed but failed to advise the Tribunal that the
environmental authorisation and the Environmental Authorisation
Appeal are the subject of an ongoing judicial review, instituted on 22

May 2018, as detailed in the founding affidavit; and

50.8. the fact that the decisions by the Ministers of Environmental Affairs
and Mineral Resources to permit mining in Mabola were set aside by
the High Court, Gauteng Division, Pretoria under case number
50779/17. | specifically record that Mr Joubert, Atha's legal
representative submitted, incorrectly, that the situation “has been
rectified” when in fact Atha still lacked the permission to mine required

under section 48(1)(b) of NEMPAA.

51. Despite Mr Venter's submission to the contrary, Atha also handed documents
to the Tribunal. Mr Dacomb, after proposing numerous substantial

amendments and additions to the Town Planner’'s Report, said:
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“ will hand this document to the Chair, because it is a lot of wording so |
do not expect you to write it down. . . For - at Section F, application
description it may be prudent to insert a further description of the
application under Section F as opposed to Section E. We suggest that
will suffice. In other words E and F are in our view the same, but perhaps
you must choose one of the two not both and Section K, summary of
comments from organs of State: in this section it is confirmed that the
proposed development is located beyond the boundaries of the scheme
which is correct as alluded to under Section C and reference is made to

the scheme.” (Tribunal's Rule 53 record p 461 - 462).

52. Furthermore, | submit that the Tribunal erred:

53.

52.1.

52.2.

52.3.

52.4.

when it found that there was evidence and/or proof of a public

participation process;

in finding that because the contents of the notice had been adhered to

and objections were recorded, there was public participation;

in accepting that affected parties had been addressed through the

notification process; and

in finding that the Local Municipality “disposed of the objections such
that in the presentation of the applications there was no mention of the

objections”.

The Municipal Appeal Authority erred in finding that the applicants’ points of

objection were considered by the Tribunal before the decision to approve the

land

development application was handed down. The Tribunal's Rule 53

23
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record confirms the exact opposite — there was no mention nor discussion of

the applicants’ (or any other) objections before the Tribunal.

54. The Tribunal's Rule 53 record confirms that the impugned decisions failed to
conhsider that the land use change contemplated in the application being
applied for was highly undesirable. There is nothing in the record to show that
the Tribunal considered the factors and guidelines listed in the SDF. In addition,
although the Town Planner's Report stated that the development was in line
with the municipal SDF, it is clear from the Tribunal proceedings that the
Tribunal did not confirm that this was correct (and which the a'pplicants allege
is not in fact correct). Accordingly, the ensuing Municipal Appeal Authority’s

conclusion in this regard is erroneous, without foundation and irrational,

55. For these reasons, the Tribunal and the Municipal Appeal Authority failed to
comply with the criteria for consideration and determination of the application

as set out in section 53 of the SPLUM By-Law.

Supplementation of the third ground of review: The impugned decisions failed
to consider environmental considerations '

56. In paragraphs 221 to 228 of the founding affidavit, the applicants assert that
the impugned decisions failed to consider environmental considerations and

ihat the Tribunal and the Municipal Appeal Authority, in reaching the impugned

decisions failed to:

56.1. apply the NEMA principles; and
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57.

58.

59.

60.

56.2. consider that the area within which the Subject Property is located,
adjacent to Mabola, is important from a conservation perspective with

regard to national water supply and biodiversity protection.

The Rule 53 record confirms the applicants’ third ground of review, and that
overall the impugned decisions failed to note that the strategic importance of
the area was a relevant consideration that the Municipal Appeal Authority
ought to have considered in its decision. it is not in fact correct as contended
by the Municipal Appeal Authority, that as evidenced from the record before
the Tribunal, relevant information relating to environmental authorisations that
had previously been pronounced upon had been before the Tribunal, and was

taken into account in reaching the Tribunal's decision.

Although Atha omitted to mention the fact that there is a pending judicial review
of the decision to issue an environmental authorisation to it, and of the
Mpumalanga MEC for Environment's decision to dismiss the appeal, this fact
was contained in the applicants’ objection to the application. It is clear from the
record of the Tribunal's proceedings that this was not considered or taken into

account.

At the start of the Tribunal's meeting, the environmental authorisation was
raised as a concern by the administrator Mr Nkosi, because of instances where
environmental authorisations are set aside. Following Atha's incomplete
account of the status of the environmental authorisation, Mr Nkosi

acknowledged Atha’s response and the matter was not discussed again.

In the Tribunal's deliberations, Mr Marodi raised concerns regarding the

location of the Subject Property and suggested that the Tribunal impose
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environmental conditions on its approval. | submit that this was not done and

no environmental conditions were imposed in the Tribunal Decision.

61. | submit therefore that in addition to the grounds listed at paragraph 228 of the
founding affidavit, the impugned decisions are also reviewable on the basis of
section 6(2)(e)(jii) of PAJA and the principle of legality because irrelevant
considerations were taken into account or relevant considerations were not

considered.

The fourth ground of review: The Tribunal and the Municipal Appeal Authority
misdirected themselves by engaging in incremental decision-making

62. In paragraphs 229 to 233 of the founding affidavit, the applicants submit that
the Tribunal misdirected itself by engaging in incremental decision-making

when approving Atha's application.

63. The Tribunal's Rule 53 record confirms that this is precisely what the Tribunal
did in accepting Atha's submission that for purposes of the application, the
Tribunal needs to know that Portion 1 of Yzermyn does not fall within Mabola
and is outside of the area entirely. | submit that the Tribunal’s acceptance of
Atha's contention, without more, is irrational for the reasons detailed in the

founding affidavit.

64. In addition to the grounds listed at paragraph 233 of the founding affidavit, the
impugned decisions are also reviewable on the basis of section 6(2)(h) of
PAJA and the principle of legality in that no reasonable decision-maker would

have exercised its power or performed its function in this manner.
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Date of the Tribunal’s decision

65. The resolution of the Tribunal is dated 29 April 2019. On this basis, initially the
applicants believed that this was the date when the Tribunal took the decision
to approve Atha's Application (FA31). Although the resolution bears the
heading ‘Gert Sibande District Joint Municipal Planning Tribunal held on 29
April 2019’, it appears from the Tribunal's Rule 53 record that the decision was

made at the Tribunal's meeting on 6 February 2019.

66. | note that the sequence of the dates is confusing and it seems that there is an
error regarding the dates. The record of the Tribunal's proceedings indicates
that Atha was invited on 9 April 2019 to attend the Tribunal's meeting
(Tribunal’s Rulé 53 record p 455). Based on the record, if the invitation was

sent on 9 April 2019, the meeting took place in February before the invitation

was sent. This cannot be correct.

67. Therefore, the applicants’ seek to review and set aside the decision of the

Tribunal made on 6 February 2019, and/or on 29 April 2019.

THE RULE 53 RECORD AND CONDONATION FOR ANY NON-COMPLIANCE
WITH RULE 53(4), OR SECTION 7(1) OF PAJA, INSOFAR AS IT MAY BE

NECESSARY

Rule 53(4)
68. In terms of Rule 53(1)(b) of the Uniform Rules read with Rule 2(2) of the

Administrative Review Rules, the applicants’ notice of motion called upon the

Triounal and the Municipal Appeal Authority to deliver, within fifteen days of

receipt of the notice of motion, to the Registrar of this Court, the record of

proceedings pursuant to which the Tribunal and Appeal Decisions were taken,
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together with any reasons that each of them desires to give oris in law required

to give, and to notify the applicants that they have done so.

The respective records were required to be delivered to the Registrar by 17
~ June 2020 in respect of the Tribunal and 18 June 2020 in respect of the

Municipal Appeal Authority.

On 17 August 2020 the Tribunal filed the first part of the record of proceedings
in terms of Rule 53, excluding the transcribed record of proceedings of the
Tribunal’s meeting held on 6 February 2019 and/or 29 April 2019. The Tribunal
filed the second part of .the record of proceedings, including the transcribed

record of proceedings, on 4 September 2020,

On 21 August 2020, the Municipal Appeal Authority filed the first part of the

record of proceedings in terms of Rule 53.

On 18 September 2020 the applicants’ attorneys of record, the CER, wrote to

the respondents’ legal representatives indicating that:

72.1. in preparation of this affidavit and in working through the Rule 53

record, it appeared that there are certain documents missing from the

record;

72.2. they would revert shortly with a complete list of missing documents;
and

72.3. they are accordingly not in a position to file the affidavit within the

prescribed 10 day period and seek an indulgence in that respect.

A copy of the CER's letter is attached as SFA1.
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73. On 22 September 2020 the Tribunal and Municipal Appeal Authority's

74,

attorneys of record, Mohlala Aftorneys, responded to the CER granting the

indulgence as requested. A copy of Mohlala Attorney's letter is attached as

SFA2.

On 14 October 2020 the CER wrote to Mohlala Attorneys indicating that

documents appear to be missing from the Rule 53 record filed by the Tribunal

and the Municipal Appeal Authority. The CER recorded that the following

documents appear to be missing from the record:

74.1. In respect of the record filed by the Tribunal -

7411,

74.1.2.

74.1.3.

copies of any internal correspondence between members of the
Tribunal, and records of any of the aforementioned members’
deliberations: (i) for the period during which the matter was in
the process of being heard and deliberated on at the meeting
on 19 February 2019; and (ii} for the period after the meeting
held on 19 February 2019 leading up to the date when the
Tribunal passed the resolution granting the land use change
application, that is, for the period from 19 February 201910 29

April 2019,
copies of all of the objections made against Atha's application;

copies of the letters in support of Atha’s application, as listed in
Atha’s response to written objections and comments, dated 27

June 2018;
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74.1.4, copies of responses from governmental departments, if any;

and

74.1.5. a copy of the Feasibility Report: Detailed Mine Engineering

Study.

74.2. The CER also notified Mohlala Attorneys that the following pages

appeared to be missing from the record —
74.2.1. 23, 41, 43 and 45 of the Socio-Economic Study, and
74.2.2. every second page of the Storm Water Management Plan.
743 In respect of the record filed by the Municipal Appeal Authority —

74.3.1. copies of any internal correspondence between members of the
Municipal Appeal Authority, and records of any of the members’
deliberations, for the period within which the Applicants’ appeal
against Atha's land use change application was being
coneidered by the Municipal Appeal Authority until the date
when the appeal decision was communicated to the Applicants

on 27 November 2019;
74.3.2, copies of all of the objections made against Atha's application;

74.3.3. copies of the letters in support of Atha’s application, as listed in
Atha'’s response to written objections and comments, dated 27

June 2018; and
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74.3.4. a copy of the transcribed record of deliberations of the

Municipal Appeal Authority in coming to its decision, if any.

A copy of the CER's letter dated 14 October 2020 is attached as SFA3.

75.

76.

On 2 November 2020 after no response to the abovementioned letter had
been received, the CER sent an email to Mohlala Attorneys requesting a
response. On 3 November 2020, Mohlala Attorneys wrote to the CER and
advised that they were still taking instructions regarding the abovementioned

letter. A copy of the email exchange is attached as SFA4.

On 1 December 2020, further documentation was filed by the Municipal Appeal
Authority. After consideration of the further documents received, on 11
December 2020 the CER again addressed correspondence to Mohlala
Attorneys noting that not all of the documents requested on 14 October 2020

had been provided and accordingly requested:

76.1. copies of any internal correspondence between members of the
second respondent, and record of any of the members’ deliberations,
for the period within which the applicants’ appeal against the third
respondent’s land use change application was being considered by
the second respondent until the date when the appeal decision was
communicated to the applicants on 27 November 2019, which have

not already been provided;

76.2. copies of all responses, if any, received from other government
departments that were notified of the third respondent’s land use

change application;
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76.3. all pages of the Specialist Study: Socio-Economic dated 19 August

2013;

76.4. ' all pages of the Stormwater Management Plan dated 3 March 2014;

and

76.5. the legal opinion provided by senior counsel to the first respondent on
the legal authority of the third respondent to submit the land-use

change application under review.

A copy of the CER'’s letter dated 11 December 2020 is attached as SFAS.

77.

78.

79.

80.

On 19 February 2021, the CER addressed further correspondence to Mohlala
Attorneys requesting an update on their request for documentation of 11
December 2020 and indicated that they are instructed to proceed with the
finalisation of the supplementary founding affidavit. A copy of the CER's letter

is attached as SFAG.

Mohlala Attorneys responded on 22 February 2021 and confirmed that they
are instructed that the record furnished constitutes the entire available set of
documents in their respective clients’ possession. A copy of Mohlala Attorneys’

letter is attached as SFAT.

While awaiting the documents which had not initially been included in the Rule
53 record filed on 17 August, 21 August, 4 September, and 1 December 2020,

respectively, the CER prepared a comprehensive draft of this affidavit.

| note that the record is incomplete, at least insofar as the missing pages of

the various annexures is concerned. Despite this, the applicants resolved to
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81.

82.

file this supplementary affidavit without the full record having been furnished
and did so as expeditiously as possible. The applicants reserve their right to
supplement the papers if further relevant documents are provided at a later

stage.

While a draft of this affidavit was prepared after receipt of SFA7 by the CER,
in March and April that draft was not finalised because the CER was
representing the applicants in bringing an urgent application to interdict Atha
from commencing mining activities pending the various reviews of the various
authorisations referred to elsewhere in these papers. That interdict application
was granted in the Pretoria High Court on 23 March 2021. That Court Order
also required the applicants to institute their application for the judicial review
of the MEC’s decision to exclude the proposed mining properties from Mabola
by 16 April 2021, which the applicants did with the assistance of the CER. At
the same time, Atha applied for direct access to the Constitutional Court to
appeal the interdict and the applicants opposed that application. These three
applications affected the CER's ability to finalise the draft of this affidavit more
promptly. Once it did so and sent the draft to the applicants’ Counsel, the
applicants’ Counsel contracted Covid-19 and was unable to settle the affidavit
before 6 June 2021. On feceipt of the settled affidavit from Counsel, CER
attended to outstanding questions and instructions from the applicants and

attended to the filing of it as swiftly as possible.

Given the importance of the issues raised in this application, | submit that there
is good cause to grant condonation for the late filing of this supplementary

affidavit insofar as may be necessary. | also submit that there will be no

G
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prejudice to the respondents, as the matter is not yet enrolled for hearing and

they will be provided with sufficient opportunity to answer to this affidavit.

Section 7(1) of PAJA

83.

84.

The expiry of the period within which to institute this review in terms of section
7(1) of PAJA was 25 May 2020. The applicants’ correspondent attorneys
located in Middelburg issued the application on 25 May 2020. This application

had been drafted and was ready to be issued on 12 May 2020, but there was

a slight delay as a result of alert level 4 lockdown regulations, which resulted

in a delay:

83.1. in delivering a printed hard copy of the papers via courier to the

deponent to be signed and commissioned in Burgersfort;

83.2. in delivering the signed and commissioned founding affidavit via

courier from Burgersfort to the correspondent attorneys in Middelburg;

83.3. in deliVering the signed and commissioned confirmatory affidavits via
courier from Johannesburg and Pretoria to the correspondent

attorneys in Middelburg; and

83.4. due to the fact that the Middelburg High Court was not issuing new
applications at the time, and only started issuing new applications on

25 May 2020.

On 25 May 2020, the correspondent attorneys arranged for copies of the
papers to be couriered to attorneys firms in Ermelo, Volksrust, Johannesburg

and Pretoria so that service via sheriff on the respondents could be arranged.

G
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85. The application was served on the respondents as follows:
85.1. the first, third and fourth respondents on 27 May 2020,
85.2. the second respondent on 28 May 2020, and
85.3. the fifth respondent on 9 June 2020. |

86. | am advised that the slight delay in the service of this application was not
unreasonable due to the Covid-19 pandemic and the nature of the restrictions
imposed aimed at curtailing the spread of infections. | refer to paragraphs 239
to 245 of the founding affidavit and submit that it is in the interests of justice for

the Court to condone the delay insofar as it may be necessary.

CONCLUSION

87. The applicants accordingly stand by the grounds of review in the founding
affidavit, as supplemented in this affidavit, and persist in the relief sought in

the notice of motion.
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Centre for Environmental Rights SFA

Advancing Enviconmental Highis fn Sonds Ades

Mr Mohlala

Mohlala Attorneys Inc

Attorney for the 1% and 2" Respondents
By email: info@mohlalainc.co.za -

Francois Joubert

Fasken Inc

Attorney for the 3™ Respondent

By email: fioubert@fasken.com; cstark@fasken.com; bdacosta@fasken.com

The State Attorney
Attorney for 4™ Respondent
By email: StateAttorneyPretoria@justice.gov.2a

The Mabola Protected Environment Landowners Association
Fifth Respondent
By email: malansp@vodamail.co.za

Our ref: Catherine Horsfield/Nabeelah Mia
18 September 2020
Dear Sirs/Mesdames

MINING AND ENVIRONMENTAL JUSTICE COMMUNITY NETWORK OF SOUTH AFRICA & OTHERS V GERT SIBANDE
DISTRICT JOINT MUNICIPAL PLANNING TRIBUNAL 8 OTHERS {CASE NO: 1344/2020)

We refer to the above matter.

In preparing our clients’ supplementary founding affidavit and working through the Rule 53 records filed on
17 August 2020, 21 August 2020 and 4 September 2020, respectively, it appears that there are certain
documents missing from the record. We shall revert to you shortly with a complete list.

We are accordingly not in a position to file the affidavit within the prescribed 10 day period and seek your
indulgence in that respect.

Yours faithfully
CENTRE FOR ENVIRONMENTAL RIGHTS

per:

~ Catherine Horsfield
Attorney
Programme Head: Mining
Direct email: chorsfield@cer.org.za




No: 4 Macdonald street

Ermelo 2360 MP

Telephone: (017) 811 3000
Telffax: (017) 541 2533
E-mall:infoc@meohlalaine.co.za
wobsite: www.mohlaluing. co.xa

our Ref: Catherine Horsﬁeld/N abeelah M1a

SFA2

P.O.BOX 1356

Ermalc 2350

Cel{ Mo: 072 293 7483

79 464 9361

0A2 240 h984

Fax to email: 086 556 0338

MOHLALA
Attorneys

Vat Rog N, 4530276373

“Our Ref: MOHLALA/CVL/1108

22 September 2020

ENTRE FOR ENVIROIV]EN TAL RIGHTS
“PER EMAIL: chorsfield@_ cer.org.za

AND TO: FRANCOIS JOUBERT

FASKEN INC
ATTORNEY FOR THE 3RD RESPONDENT

PER EMAIL fjoubert@fasken com; cstark@fasken.com,

bdacosta@fasken.com

{AND TO: THE STATE ATTORNEY

ATTORNEY FOR THE 4TH RESPONDENT

PER EMAIL: S tateAttorne Pretona justice.gov.za

D TO: THE MABOLA PROTEETED ENVIROMENTAL

LANDOWNERS ASSOCIATON
ATTORNEY FOR THE STH RESPONDENT

PER EMAIL: malansp@yvodamail.co.za

Dear Sir/Madam

ALSO IN MBOMBELA

E-niviil: office@motilataing.co.ma
Wabsile: wyww.mohlalaino.co.z8

Al

G g’

Talsphone: (013) 752 3653
Cellphone: 086 071 6667
e {013) 7523770

Oiflcs Na,1 Coppar building
40 Bester Strast
Mbombela 1200




" . MINING AND ENVIROMENTAL JUSTICE COMMUNITY
NETWORK OF SOUTH AFRICA AND SIX OTHER

" APPLICANTS // GERT SIBANDE DISTRICT J OINT
MUNICIPAL PLANNING TRIBUNAL AND FOUR OTHER
RESPONDENTS- CASE NUMBER 1344/20

Vour letter dated the 18" of September 2020, instantly refers.

eferred to above.
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Centre for Environmental Rights SFA3
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Mr Mohlala

Mohlala Attorneys Inc

Attorney for the 1% and 2™ respondents
By email: info@mobhlalainc.co.za

COPIED TO:

Mr Francois Joubert

Fasken

Attorney for the 3™ Respondent

By email: fioubert@fasken.com
cstark@fasken.com
bdacosta@fasken.com

The State Attorney
Attorney for 4" respondent
By email: StateAttorneyPretoria@justice.gov.za

Our ref: Catherine Horsfield/Nabeelah Mia
14 October 2020

Dear Mr Mohlala

MINING AND ENVIRONMENTAL JUSTICE COMMUNITY NETWORK OF SOUTH AFRICA & 6 OTHERS v GERT SIBANDE
DISTRICT JOINT MUNICIPAL PLANNING TRIBUNAL & OTHERS (CASE NO: 1344/2020}

1. We refer to the above matter and our letter dated 18 September 2020.

2. As indicated in our previous correspondence, there are certain documents missing from the Rule 53 record

provided. Specifically:

2.1.In respect of the First Respondent’s record:

2.1.1. We have been provided with the First Respondent’s transcribed record of proceedings of the meeting held
on 19 February 2019 to consider the Third Respondent’s land use change application and approval under
review. However, we have not been provided with a record of the deliberations of the members of the
First Respondent {i) at the meeting on 19 February 2019; and (i) any other deliberations that were made
after the meeting leading up to the date when the First Respondent passed the resolution granting the
land use change application, that for the period from 19 February 2019 to 29 April 2019.

21.2.  We have only been provided with section 6 of the document titled Feasibility Report: Detailed Mine
Engineering Study dated October 2017, and not the full report.
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2.1.3. Pages 23, 41, 43 and 45 of the Specialist Study: Socio-Economic dated 19 August 2013 are missing from
the record. '

2.1.4. Every second page of the Stormwater Management Plan dated 3 March 2014 is missing'from the record.

2.1.5. The First Respondent’s record shows that several government departments were notified of the
application. However, only the response from the Provincial Department of Co-Operative Governance and
Traditional Affairs is attached to the record and we have not received copies of responses from other

government departments that were notified.

2.2.1n respect of the Second Respondent’s record:
22.1. The deliberations of the Second Respondent’s decision to dismiss the Applicants’ appeal do not form part

of the record received.

2.3.In respect of both the First and Second Respondents’ records:

2.3.1. It appears from both the First and Second Respondents’ records that there were objections made against
the Third Respondents’ land use change application as well as letters of support as listed in the Practice
Group’s response dated 27 June 2018. However, we have not been provided with the letters of support,

nor have we been provided with all the objections that were submitted.

Accordingly, we hereby request:

3.1. copies of any internal correspondence between members of the First Respondent, and records of any of the
aforementioned members’ deliberations: (i} for the period during which the matter was in the process of being
heard and deliberated on at the meeting on 19 February 2019; and (ji) for the period after the meeting held
on 19 February 2019 leading up to the date when the First Respondent passed the resolution granting the land
use change application, that is, for the period from 19 February 2019 to 29 April 2019, which have not already
been provided to us; and

3.2.copies of any internal correspondence between members of the Second Respondent, and records of any of
the members’ deliberations, for the period within which the Applicants’ appeal against the Third Respondents’
land use change application was being considered by the Second Respondent until the date when the appeal
decision was communicated to the Applicants on 27 November 2019, which have not already been provided

to us.

In this regard we draw your attention to the judgement in Helen Suzman Foundation v Judicial Service Commission
[2018] ZACC 8; 2018 (4) SA 1 (CC); 2018 (7) BCLR 763 (CC), particularly paragraphs 12 to 27, in which the majority
held that a Tribunal’s deliberations in respect of a decision under review must form part of the record.

in addition, we also request full copies of the following documents:

4.1.the Feasibility Report: Detailed Mine Engineering Study dated October 2017;

4.2 .the Specialist study: Socio-Economic dated 19 August 2013,

4 3.the Stormwater Management Plan dated 3 March 2014;

4.4.copies of all responses, if any, received from other government departments that were notified of the Third

Respondent’s land use change application; and



4.5. copies of all objections and letters of support received as part of the land use change application process that
formed part of both the First and Second Respondents’ record which have not already provided to us,

5. We look forward to your response.

Yours sincerely
CENTRE FOR ENVIRONMENTAL RIGHTS

per:

Nabeelah Mia
Attorney
Direct email: nmia@cer.org.za



Tatenda Mugonde

From: Nabeelah Mia

Sent: Monday, 02 November 2020 15:38

To: Mohlala Attorneys

Cc: , Tatenda Muponde; 'Catherine Stark’; bdacosta@fasken.com; Catherine Horsfield;
StateAttorneyPretoria@justice.gov.za; 'Francois Joubert'; malansp@vodamail.co.za

Subject: RE: MINING AND ENVIRONMENTAL JUSTICE COMMUNITY NETWORK OF SOUTH

AFRICA AND SIX OTHER APPLICANTS // GERT SIBANDE DISTRICT JOINT
MUNICIPAL PLANNING TRIBUNAL AND FOUR OTHER RESPONDENTS - CASE
NUMBER 1344/20

Dear Mr Mohlala

I refer to the above matter and our correspondence dated 14 October 2020.-

Please advise whether you have been able to obtain instructions regarding the outstanding documents.
We look forward to hearing from you at your earliest convenience.

Kind regards

Nabeelah Mia {she/her)

Attorney

Centre for Environmental Rights NPC

A non-profit company with registration number 2009/020736/08

PBO No. 930032226, NPO No. 075-863, VAT No. 4770260653

and a Law Clinic registered with the Legal Practice Council

First Floor, DJ du Plessis Building, West Campus, University of the Witwatersrand
Braamfontein, 2001, South Africa

nmia@cer.org.za Www,cer.org.za
www.facebook.com/CentreEnv]ronmentalRights
www. twitter.com/CentreEnvRights

The Centre for Environmental Rights acknowledges the extraordinary circumstances of this moment and the devastating
impacts of COVID-19 on lives, health, and livelihoods for people around the world and in our country.

- Centre for
- Environmental Rights

Advancing Environmental Rights in South Africe

Honouring a decade of activism, advocacy and litigaticn for enviranmental justice

' @centreenvrights.




Report violations of environmental rights to the 24-hour Environmental Crimes & Incidents Hotline on 0800 205 005. More
reports of environmental violations assist in justifying more investment in more inspectors, and more enforcement of
environmental laws. Numbers matter! Take the time to report violations, even if you have done so elsewhere. For more
information about this CER campaign, visit http://cer.org.za/news/numbers—matter-join—us-in—reporting-vio|ations—of—
envirohmental-rights.

From: Nabeelah Mia

Sent: Wednesday, 14 October 2020 4:19 PM

To: Mohlala Attorneys <info@mohlalainc.co.za>

Cc: Tatenda Muponde <tmuponde@cer.org.za>; 'Catherine Stark' <cstark@fasken.com>; bdacosta@fasken.com;
Catherine Horsfield <chorsfield@cer.org.za>; StateAttorneyPretoria@justice.gov.za; 'Francois Joubert'
<fjoubert@fasken.com>; malansp@vodamail.co.za

Subject: MINING AND ENVIRONMENTAL JUSTICE COMMUNITY NETWORK OF SOUTH AFRICA AND SIX OTHER
APPLICANTS // GERT SIBANDE DISTRICT JOINT MUNICIPAL PLANNING TRIBUNAL AND FOUR OTHER RESPONDENTS -
CASE NUMBER 1344/20

Dear Mr Mohiala
Please see attached correspondence for your attention.
Kind regards

Nabeelah Mia (she/her)

Attorney

Centre for Environmental Rights NPC

A non-profit company with registration number 2009/020736/08
PBO No. 930032226, NPO No. 075-863, VAT No. 4770260653
and a Law Clinic registered with the Legal Practice Council

First Floor, DJ du Plessis Building, West Campus, University of the Witwatersrand
Braamfontein, 2001, South Africa

Tel 010 442 6830 Fax 086 730 9098

nmia@cer.org.za Www.cer.org.za
www.faceboak.com/CentreEnvironmentalRights
www.twitter.com/CentreEnvRights

The Centre for Environmental Rights acknowledges the extraordinary circumstances of this moment and the devastating
impacts of COVID-19 on lives, health, and livelihoods for people around the world and in our country.




 Centre for
- Environmental Rights

Advancing Environmental Rights in South Africe

Report violations of envi ronmental rights to the 24-hour Environmental Crimes & Incidents Hotline on 0800 205 005. More

reports of environmental violations assist in justifying more investment in more inspectors, and more enforcement of

environmental laws. Numbers matter! Take the time to report violations, even if you have done so elsewhere. For more .
information about this CER campaign, visit http://cer.orﬁ.za/news/numbers-matter—ioinrus-in—reporting-violations-of- '

environmental-rights.

From: Catherine Horsfield

Sent: Friday, 18 September 2020 4:33 PM

To: Mohlala Attorneys <info@mohlalainc.co.za>; StateAttorneyPretoria@iustice.gov.za; 'Francois Joubert'
<fjoubert@fasken.com>; malansp@vodamail co.za

Cc: Nabeelah Mia <pmia@cer.org.za>; Tatenda Muponde <tmuponde@cer.org.za>; 'Catherine Stark'
<cstark@fasken.com>; bdacosta@fasken.com

Subject: RE: MINING AND ENVORIMENTAL JUSTICE COMMUNITY NETWORK OF SOUTH AFRICA AND SIX OTHER
APPLICANTS // GERT SIBANDE DISTRICT JOINT MUNICIPAL PLANNING TRIBUNAL AND FOUR OTHER RESPONDENTS -
CASE NUMBER 1344/20

Dear all

Please see our attached letter for your kind attention.

Regards 1
I

Catherine Horsfield

Attorney and Programme Head: Mining

Centre for Environmental Rights NPC

A non-profit organisation with registration number 2009/020736/08

PBO No. 930032226, NPO No. 075-863, VAT No. 4770260653

and a Law Clinic registered with the Legal Practice Council

Cape Town: 2" Floor, Springtime Studios, 1 Scott Road, Observatory, 7925, South Africa
Tel 021 447 1647 (Cape Town)

Email: chorsfield@cer.org.za
Web: www.cer.org.za and follow us on Facebook: www.facebook.com/CentreEnvironmentalRights
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Centre for
Environmental Rights

Advancing Environmental Rights in South Africa

From: Mohlala Attorneys [mailto:info@mohlalainc.co.zal

Sent: Friday, 04 September 2020 12:37

To: Catherine Horsfield <chorsfield@cer.org.za>

Cc: Nabeelah Mia <nmia@cer.org.za>; Christie.brandmullers@gmail.com

Subject: RE: MINING AND ENVORIMENTAL JUSTICE COMMUNITY NETWORK OF SOUTH AFRICA AND SIX OTHER
APPLICANTS // GERT SIBANDE DISTRICT JOINT MUNICIPAL PLANNING TRIBUNAL AND FOUR OTHER RESPONDENTS -
CASE NUMBER 1344/20

Good day
The above matter bears reference.

Kindly find the attached amended index in respect of the Second Respondent’s reply to Rule 53 (1) (b}, read with
Rule 2 (2) of administrative review Rules, 2019.

Kind regard

Secretary
Mohlala Attorneys

Phone: +27(0}17 811 3000
Cell: +2779 464 9351

Fax: +27(0)17 811 2533
Fax-Email; +27(0)86 556 0339
Email: info@mobhlalain¢.co.za

VAT Reg No: 4630276378
Physical Address: No. 1 Macdonald Street, Ermelo

MOHLALA

Attorneys
! étM g.«/\g
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MOHLALA ..o
Attorneys o

Fax to #mail: 086 £86 0339

Ja: 4 Macdonald strest
Srmein 2350 MP

Tejephone: (017) 811 3000
Telffax: (G17) 811 2633
E-mall:infe@mohizlaine.zo.za v

webzite: www.mohlalaine.sp.za Vat Reg No, 4630276378

Our Ref: MOHLALA/CVL/1107 |
our Ref: Catherine Horsfield/Nabeelah Mia 03 November 2020

PER EMAIL nmia@ée‘if:org.za

AND To:-@"?}ijANCOIs JOUBERT
FASKEN INC -
ATTORNEY FOR THE 3RD RESPONDENT

PER EMAIL: floubert@fasken com; cstark(@fasken. com,

bdacosta@faskeu.com

AND TO: THE STATE ATTORNEY
ATTORNEY FOR THE 4TH RESPONDENT

PER EMAIL: StateAttomevPretorla(d)lustlce.gLov.za

Ly

D TO: THE MABOLA PROTECTED ENVIROMENTAL

LANDOWNERS ASSOCIATON
ATTORNEY FOR THE '5TH RESPONDENT

PER EMAIL: malansp@vodamail.co.za

Dear Sir/Madam

ALSO IN MBOMBELA

Office No,1 Cappar bullding Telaphona; (D13) 752 3663 E-mail: officagdmotialaing.co.za
40 Beater Streed Ceflphone: 088 071 8887 Website: wwiv.mohiglaing.co za
Mbiombela 1200 fax: {D43) 752 ??70

Gur 67




MINING AND ENVIROMENTAL JUSTICE COMMUNITY
NETWORK OF SOUTH AFRICA AND SIX OTHER
APPLICANTS // GERT SIBANDE DISTRICT JOINT
MUNICIPAL PLANNING TRIBUNAL AND FOUR OTHER
RESPONDENTS- CASE, NUMBER 1344/20

g

ated the 02™ of November 2020.

indly be advised that we are currenti_y taking instructions with regard to

our letter dated the '1:"4“‘. ._Qf;_sQétéber 210_20_:'.;fand we shall revert as soon as

ossible.

OHLALA ATTORNEYS

ALSO IN MBOMBELA

G Offics No,{ Gappiar bullding Talaphona; (013) 752 3663 E-mail: officegimotialalic.co.za
A0 Bester Strest Callghone: 068 071 BGET Wabsite: www.mohlalaing.eo

S Mbombela 1200 fax; (049) 752 9T
V




Centre for Environmental Rights SFAS
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Advancinn cnviropmental )i

Mr Mchlala

Mohlala Attorneys Inc

Attorney for the 1* and 2™ respondents
By email: info@mohlalainc.co.za

COPIED TO:

Mr Francois Joubert

Fasken

Attorney for the 3™ Respondent

By email: fioubert@fasken.com
cstark@fasken.com
bdacosta@fasken.com

The State Attorney
Attorney for 4" respondent
By email: StateAttorneyPretoria@justice.gov.za

Our ref: Catherine Horsfield/Nabeelah Mia
Date: 11 December 2020

Dear Sir

MINING AND ENVIRONMENTAL JUSTICE COMMUNITY NETWORK OF SOUTH AFRICA & 6 OTHERS v GERT SIBANDE
DISTRICT JOINT MUNICIPAL PLANNING TRIBUNAL & OTHERS (CASE NO: 1344/2020)

1. We referto our letter dated 14 October 2020, your email dated 1 December 2020 and the Second Respondent’s
further documentation filed in terms of Rule 53 of the Uniform Rules of Court {‘Further Documentation’).

2. We note that not all documentation requested in our letter dated 14 October 2020 has been provided. Specifically,

we have not been provided with:

2.1. copies of any internal correspondence hetween members of the Second Respondent, and records of any of
the members’ deliberations, for the period within which the Applicants’ appeal against the Third
Respondents’ land use change application was being considered by the Second Respondent unti! the date
when the appeal decision was communicated to the Applicants on 27 November 2019, which have not

already been provided to us; and
2.2. copies of all responses, if any, received from other government departments that were notified of the Third

Respondent’s land use change application.

3. We also note that:

H o . TETE ol
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3.1. only every second page of the Specialist Study: Socio-Economic dated 19 August 2013 has been provided with

3.2,

3.3.

the Further Documentation;

every second page of the Stormwater Management Plan dated 3 March 2014 is missing from the Further
Documentation; and

on page 178 of the Further Documentation in a letter dated 13 November 2019 from the Administrator of
the First Respondent to the Municipal Manager of the Dr. Pixley Ka Isaka Seme Local Municipality, the

following document is listed:

“Legal opinion sought by the IMPT on the legal authority of the applicant to submit the application to the
municipality. Having questioned the legal standing of the applicant, the tribunal approached a Senior
Council to interpret Section 45 of SPLUMA on which the applicants relied on to lodge the, application. The
advice was received on the 24th of April and considered by Members on the 29th.”

We have not been provided with this document.

4. Accordingly, we request the following:

4.1. copies of any internal correspondence between members of the Second Respondent, and records of any of

4.2.

4.3.
4.4,
4.5.

the members deliberations, for the period within which the Applicants’ appeal against the Third
Respondents’ land use change application was being considered by the Second Respondent until the date
when the appeal decision was communicated to the Applicants on 27 November 2019, which have not

already been provided to us;

copies of all responses, if any, received from other government departments that were notified of the Third

Respondent’s land use change application;

all pages of the Specialist Study: Sacio-Economic dated 19 August 2013;

all pages of the Stormwater Management Plan dated 3 March 2014; and

the legal opinion provided by Senior Counsel to the First Respondent on the legal authority of the Third
Respondent to submit the land-use change application under review.

Finally, we request that to the extent that your clients do not have the documentation requested, that this be

coanfirmed in writing.

6. We trust that you find the above in order.

Yours faithfully
CENTRE FOR ENVIRONMENTAL RIGHTS

per:

Nabeelah Mia
Attorney
Direct email: nmia@cer.org.za



Centre for Environmental Rights SFAG
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Advancing Ervaronmental Hig

Mr Mohlala

Mohilala Attorneys Inc

Attorney for the 1st and 2nd respondents
By email: info@mohlalainc.co.za

WITH A COPY TO:
Mr Francois loubert

Fasken
Attorney for the 3rd Respondent
By email: fijoubert@fasken.com

cstark@fasken.com
bdacosta@fasken.com

The State Attorney

Attorney for 4th respondent

By email: StateAttorneyPretoria@justice.gov.za
Stateattorneynelpruit@justice.gov.za

Your ref: MOHLALA/CVL/1107

Our ref; Catherine Horsfield/Nabeelah Mia
Date: 19 February 2021

[URGENT]

Dear Sir

MINING AND ENVIRONMENTAL JUSTICE COMMUNITY NETWORK OF SOUTH AFRICA & 6 OTHERS v GERT SIBANDE
DISTRICT JOINT MUNICIPAL PLANNING TRIBUNAL & OTHERS (CASE NO: 1344/2020)

1. We refertoour letter dated 11 December 2020, our email dated 14 January 2021 and my subsequent unsuccessful
atternpts to contact you telephonically on 19 and 20 January 2021,

2 As we have not received a response to our correspondence mentioned above, nor have we received the further
documentation requested, we are instructed to proceed with finalising the preparation of our clients’

supplementary founding affidavit in this matter.
3. To the extent that your clients have instructed that they do in fact have the documentation requested and require
more time to prepare the filing of such documentation, we request that you advise us on this by no later than

close of business on Monday, 22 February 2021,

4. We look forward to receiving your response.

Fen, Dl Sandion, 1 Lol Pogart Cibcrnnny, TS D A
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Yours faithfully
CENTRE FOR ENVIRONMENTAL RIGHTS

per:

Nabeelah Mia
Attorney
Direct email: nmia@cer.org.za




;1 Maecdonald streat

2rmele 2350 MP

[efephane: {017) 811 00T
felffax: (017) 811 2533
z.mafl:infa@mahiaiaine.co.za
wehsite: www. mohlalaing oo,z

MOHLALA

Attornevs

Vat Rag No. 4620276378

SFA7

P.Q.BOX 135§

Ermelo 2350

Cell Ne: 072 293 7883

079 464 9351

QB2 840 8984

Fax to email: D88 858 03239

ur Ref: MOHLALA/CVL/1107

our Ref* Catherine Horsﬁeld/Nabeelali Mia 22 February 2021

ENTRE FOR ENVIROMENTAL RIGHTS

PER EMAIL: Nibeelah Mia nmia@cer.org.za

D TO: RRANCOIS JOUBERT
FASKEN INC
ATTORNEY FOR THE o RESPONDENT

PER EMAIL: i']oubert@fasken com; cstark@fasken. com,
bdacosta@fasken com

D TO: THE STATE ATTORNEY

ATTORNEY FOR THE . 4TH RESPONDENT

PER EMAIL: StateAttoﬁlevP_retoria@iusticggpv.za

D TO: THE MABOLA PROTECTED ENVIROMENTAL
ANDOWNERS ASSOCIATON
ATTORNEY FOR THE STH R_ESPONDENT

PER EMAIL: malansp@vodamail.co.za

ear Sir/Madam

ALS0 IN MBOMBELA

E-mail: ofice@motialaino.co.z
Website! www.mohlaléing.co.za

Cu) o7

Offica Na.1 Sopper huliding Talaphona: (M3) 752 3653
40 Beater Strent Celiphona: 066 071 8487

Mbambela 1200 faie: (013) 752 3710




RE: MINING AND ENVIROMENTAL JUSTICE COMMUNITY
NETWORK OF SOUTH AFRICA AND SIX OTHER
APPLICANTS // GERT SIBANDE DISTRICT JOINT
MUNICIPAL PLANNING TRIBUNAL AND FOUR OTHER

RESPONDENTS- CASE NUMBER 1344/20
We refer to your letter dated the 19" of February 2021.

aving consulted with our clients we ai‘;f, instructed that the record furnished
already constitutes th entire ayailable;set of documents in our respective

lients’ possession.

Consequently you are at liberty to proceed ‘to deliver your chents

upplementary Affidavit as stated in your letter dated the 19t of February

021

ALSO IN MBOMBELA

OMeca No.Y Copper bullding Talaphane: (013) T62 3453 E-riail; officegmaotialaire.co.za
AD Bester Street Celiphone: 086 071 6887 Wahsita: wyew.mohlalaine.co.za

Mbombela 1200 fax: (G133 762 3710
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