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Our ref: MCWAP-2A WULA  
Your ref: 00/01/05/L074 (Report No: 2A-R-124-67 Rev A) 

14 June 2022 
 
Dear Madame  
 
OBJECTIONS TO THE WATER USE LICENCE APPLICATION FOR THE PROPOSED MOKOLO CROCODILE RIVER (WEST) 
WATER AUGMENTATION PROJECT PHASE2A (MCWAP-2A) 
 

I. INTRODUCTION AND BACKGROUND 

 
1. We refer to the notification received from GIBB Bigen Nyeleti Joint Venture (“GBN-JV”) on 30 March 2022, giving 

notice of a Public Participation Process (PPP) for the Mokolo Crocodile River (West) Water Augmentation Project 
Phase 2 (“MCWAP-2A”) Integrated Water Use Licence Application (“IWULA”) which invited all interested and 
affected parties (I&AP) to submit comments on the MCWAP-2A project by 14 June 2022.  

 
2. We hereby submit the objections to the IWULA on behalf of our clients, Earthlife Africa1 and groundWork2 in 

accordance with section 40(4)(a)(ii) of the National Water Act, 1998 (“NWA”)3.  

 
3. According to the notification for public participation, the Trans-Caledon Tunnel Authority (“TCTA”) is the 

implementing agent for this project on behalf of the applicant, who is the Department of Water and Sanitation 
(“DWS”) and they have appointed GBN-JV to undertake the IWULA process. An Environmental Authorisation 
(Ref:14/12/16/3/3/2/1100) (“EA”) for phase 2A of the project was granted by the then Department of 
Environmental Affairs (“DEA”) now the Department of Forestry, Fisheries and Environment (“DFFE”) on 15 March 

                                                 
1 Earthlife Africa is a non-profit company, with NPO number 2017/449921/08) that seeks: a better life for all people without 
exploiting other people or degrading their environment; and to encourage and support individuals, businesses and industries to 
reduce pollution, minimise waste and protect our natural resources. See http://earthlife.org.za/ . 
2groundWork is a non-profit environmental justice service and developmental organization working primarily in Southern Africa 
in the areas of Climate & Energy Justice, Coal, Environmental Health, Global Green and Healthy Hospitals, and Waste. See 
https://groundwork.org.za/ . 
3 National Water Act 36 of 1998. 
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2019. Since the project triggers various water uses as defined in Section 21 of the NWA, this necessitates the 
application for an integrated water use licence (“IWUL”). 

 
4. Our clients understand that the project is located within the western part of the Limpopo Province. The footprint 

of the proposed MCWAP-2A project spans the Thabazimbi and Lephalale Local Municipalities, which falls within 
the Waterberg District Municipality.4 
 

5. From the IWULA it appears that the proposed pipeline route commences from the Vlieëpoort Mountains at the 
weir site in the Crocodile (West) River, in the south-western point of the project area. From there it runs in a 
predominantly northern direction along existing roads, farm boundaries and a Transnet railway line, until it 
reaches its destination near Steenbokpan.5 Thabazimbi town is situated approximately 10 km north-east of the 
Vlieëpoort weir site. The project infrastructure is mostly located on privately-owned properties that are primarily 
used for agricultural practices and game-farming.6 
 

6. The activities and components applied for in this IWULA7 for the (MCWAP-2A) phase of the project include:  

 
6.1. Vlieëpoort Abstraction Works and Low Lift Pumping Station (LLPS) on the Crocodile River (West); 

6.2. De-watering at the Vlieëpoort abstraction works; 

6.3. River discharge at the abstraction works; 

6.4. Stormwater and erosion prevention at the LLPS site; 

6.5. Temporary diversion works; 

6.6. Low-lift Rising Main (2 pipes); 

6.7. Left bank scour area; 

6.8. Access road in the vicinity of the abstraction works; 

6.9. Borrow Pit SS1; 

6.10. Agricultural dams between the LLPS and the HLPS; 

6.11. High-Lift Pump Station, balancing reservoirs and high lift rising main (Three (3) HDPE); 

6.12. HLPS stormwater and erosion infrastructure; 

6.13. Man-made dam at the HLPS Site; 

6.14. HLRM within the regulated zone of a drainage line; 

6.15. Discharge pipeline and temporary sediment storage area of the sedimentation works; 

6.16. Break pressure reservoir; 

6.17. The Matlabas River Crossing; 

6.18. Borrow Pit 39A at the Matlabas River; 

6.19. Three (3) gauging weirs; 

6.20. Gravity Main; Break Pressure Reservoir to Off Take C; 

6.21. Gravity Main; Off Take B to Off Take A; and 

6.22. Abstraction of water for construction purposes. 

 
7. Our clients are concerned about the DWS' plans to implement this harmful, costly and unnecessary inter-basin 

transfer to supply water primarily to proposed coal mines and coal power stations in the Waterberg that: are 
not necessary to meet South Africa’s energy or development requirements, would significantly increase South 
Africa’s greenhouse gas (“GHG”) emissions, and would further deteriorate the limited water resources and air 
quality in the region. 

                                                 
4 Page 2 of the Draft IWULA Technical Report (2022). 
5 Ibid. 
6 Ibid. 
7 See Annexure E of Draft IWUL Technical Report (2022). 
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8. This submission is structured as follows: 
 

8.1. Legal requirements for issuing the IWULA; 
8.2. Objection 1: Conflict of interest by the responsible authority; 
8.3. Objection 2: Section 27 NWA requirements have not been met and IWULA should be refused; 
8.4. Objection 3: The IWULA failed to take into account the impacts of Climate Change; and   
8.5. Conclusion. 

 
9. In light of the above, we will unpack each section in greater detail below.  

 

II. LEGAL REQUIREMENTS FOR ISSUING AN  IWUL 

 
10. The legislative framework governing the use of water in South Africa is contained in the National Environmental 

Management Act,8 the National Water Act,9 the Water Services Act,10 the Constitution of the Republic of South 
Africa, 11 and, to an extent, the Local Government: Municipal Systems Act.12 For purposes of this objection, we 
discuss the most pertinent pieces of legislation below. 
 

A. The Constitution 

11. The Constitution of the Republic of South Africa, 1996 (“the Constitution”), in its very first section, entrenches 
South Africa’s founding values of human dignity, the achievement of equality and the advancement of human 
rights and freedoms generally.  

 
12. Further enshrined in the Constitution is section 2413 which entails the right to an environment that is not harmful 

to one’s health or wellbeing. The provisions of this section apply to the environment which generally includes 
aspects relating to water, air quality and biodiversity, amongst others. 

 
13. Section 2714 guarantees the right to access sufficient water and places an obligation on the state to take 

legislative and other measures to achieve the progressive realisation of this right. It also affords the rights to 
equal benefit – ensuring that there is no unfair discrimination in providing water services – the guiding principles 
and enshrined rights of equality, human dignity and life help to inform this. 

 
14. Issuing a WUL for this project will pose significant risks to the environment and to human health. The 

constitutional rights to an environment not harmful to health and wellbeing as contained in section 24 and the 
right of access to sufficient food and water as contained in section 27 are among those that are relevant. 

 

15. Section 7 of the Constitution places an obligation on the State to respect, protect, promote and fulfil the rights 
in the Bill of Rights. 
 

                                                 
8 National Environmental Management Act, 107 of 1998. 
9 National Water Act, 36 of 1998. 
10 Water Services Act,  108 of 1997. 
11 Constitution of the Republic of South Africa, 108 of 1996. 
12 Local Government: Municipal Systems Act, 32 of 2000. 
13 Section 24 of the Constitution guarantees the right to an environment that is not harmful to health or wellbeing. It also 
guarantees the right to have the environment protected for the benefit of present and future generations. 
14 Section 27 of the Constitution confirms that everyone has the right of access to, inter alia, sufficient food and water. The state 
must take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of 
each of these rights. 



 
 

4 

B. The National Environmental Management Act 

16. The National Environmental Management Act (“NEMA”) was enacted to give effect to Section 24 (b) of the 
Constitution as well as the principles of sustainable development and environmental justice. Section 2 of NEMA 
sets out the principles which: 

 
“(a) shall apply alongside all other appropriate and relevant considerations, including the State's responsibility 
to respect, protect, promote and fulfil the social and economic rights in Chapter 2 of the Constitution and in 
particular the basic needs of categories of persons disadvantaged by unfair discrimination;  (b) serve as the 
general framework within which environmental management and implementation plans must be formulated; 
(c) serve as guidelines by reference to which any organ of state must exercise any function when taking any 
decision in terms of this Act or any statutory provision concerning the protection of the environment; (d) serve 
as principles by reference to which a conciliator appointed under this Act must make recommendations; and (e) 
guide the interpretation, administration and implementation of this Act, and any other law concerned with the 
protection or management of the environment.” 

 
17. It must thus be noted that while the IWULA will be decided in terms of the NWA, the environmental 

management principles of NEMA must inform and guide that decision-making process. Equitable, people-first 
principles of sustainable development and integrated environmental management should guide the responsible 
authority in deciding the issuing of the IWUL. 
 

C.  National Water Act 

18. The National Water Act (“NWA”) is the legislation in terms of which the proposed project’s IWUL is to be 
considered. 

 
19. The NWA places the National Government, while acting through the Minister of Water and Sanitation as the 

upper guardian of the Republic’s water resources in accordance with the Constitutional mandate for water 
reform. Section 3 of the NWA confirms that the National Government, acting through the Minister, is the public 
trustee of the nation’s water resources. It confirms that the Minister has a duty to ensure that water is 
protected, used, developed, conserved, managed and controlled in a sustainable and equitable manner, for the 
benefit of all persons and in accordance with its constitutional mandate.15 The Minister is ultimately responsible 
to ensure that water is allocated equitably and used beneficially in the public interest, while promoting 
environmental values.16 

 
20. In terms of the NWA, sustainability and equity are the guiding tenets of South Africa’s handling of its scarce 

water resources; water must be utilised for the benefit of all. Section 21 makes a list of all water uses which 
require application for a WUL, however in the context of the MCWAP-2A, the following is applicable:  
 

(a) Taking water from a water resource for construction and supply; 
(b) Storage of water; 
(c) Impeding or diverting the flow of water in a watercourse. 
(f) Discharging waste or water containing waste into a water resource through a pipe, canal, sewer, 

sea outfall or other conduit. 
(g) Disposing of waste in a manner which may impact on water resources. 
(i) Altering the bed, banks, course or characteristics of a watercourse. 
(j) Removing, discharging or disposing of water found underground for the continuation of an activity 

or for the safety of persons.” 

                                                 
15 Section 3(1), NWA. 
16  Section 3(2), NWA. 
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21. Section 22 (1) of the NWA specifies which water uses may be used without a water use licence. These are: 
 

(i) if that water use is permissible under Schedule I: 
(ii) if that water use is permissible as a continuation of an existing lawful use; or 
(iii) if that water use is permissible in terms of a general authorization issued under section 39: 

(a) if the water use is authorised by a licence under this Act: or 
(b) if the responsible authority has dispensed with a Iicence requirement under subsection (3). 

 
22. Furthermore, section 27 of the NWA states that a responsible authority must take into account all relevant 

factors in issuing a general authorisation or WUL. These relevant factors are addressed in detail under paragraph 
32 below. 
 

D. The Promotion of Administrative Justice Act 

 

23. In addition to the environmental and water legislations, the Promotion of Administrative Justice Act 3 of 2000 
(“PAJA”),17 is applicable as it provides the legislative basis for procedural fairness in administrative action. PAJA 
gives effect to the right in Section 33 of the Constitution, which guarantees the right to lawful, reasonable and 
procedurally fair administrative action. Section 3(2)(a) states that a fair administrative procedure depends on 
the circumstances of each case and section 3(2)(b) and section 3(3) lists the steps that must be taken in order 
to give effect to the right to procedurally fair administrative action. 

 
24. PAJA aims to create a culture of accountability, openness and transparency in public administration whether 

through the exercise of a public power or the performance of a public function. This is to ensure the right to just 
administrative action. 

 
25. The decision to issue or not issue a water use licence is an administrative act that is reviewable in terms of PAJA. 

This administrative action should thus be procedurally fair, in terms of the provisions of PAJA.  
 

26. As discussed below, the application of many of these legal requirements weigh-heavily against issuing a IWUL 
to the MCWAP-2A Project. 

 

III. OBJECTION 1: CONFLICT OF INTEREST BY THE RESPONSIBLE AUTHORITY  

 

A. Competent authority  

 

27. According to section 40(1) of the NWA, “a person who is required or wishes to obtain a licence for water use 
must apply to a relevant responsible authority for a licence”. In terms of section 1 of the NWA, a responsible 
authority is a water catchment management agency (“CMA”) so assigned by the Minster responsible for water 
affairs (“the Minister”), alternatively the Minister remains the responsible authority if no CMA has been 
assigned. 

 
28. According to the Pre-application meeting notes, attached as Annexure D of the IWULA, Mr. Thato Mjona from 

the North-West DWS regional office and Mr. David Mulalo Nethengwe from the Limpopo DWS regional office 
will be “handling this application”. The grounds on which both regional offices will be “handling this application” 
is unclear. In the absence of a CMA, which has not yet been established for the North-West – Limpopo region, 
the responsible authority to grant an IWUL as defined in the NWA remains the Minister. 

 

                                                 
17 Promotion of Administrative Justice Act, 3 of 2000. 
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B.  Conflict of interest 

 
29. Section 33(1) of the Constitution guarantees everyone the right to administrative action that is lawful, 

reasonable and procedurally fair. The PAJA has been enacted to give effect to this right as contained in section 
33 which imposes a duty on the state to act accordingly, and to promote efficient administration and good 
governance.18 Decisions taken by all organs of state which carry out administrative functions are subject to PAJA 
and must be lawful, reasonable and procedurally fair. Our clients dispute that there is procedural fairness in this 
matter as the Minister of the DWS is both applicant and decision maker in this IWULA. This raises an issue of 
conflict of interest, actual and apparent bias in decision making and therefore unlawful, unreasonable and unfair 
administrative action.  Accordingly, in order for the decision making to be independent and free of bias, the 
decision maker cannot be the applicant and decision-maker for the project. 

 
30. The DWS refers to a directive in terms of section 110 (annexure C of the IWULA) where it claims that as the 

owner of the MCWAP-2A project and the project being a government waterworks project, it is not obliged to 
produce or apply for an IWUL.19 Furthermore, the DWS has undertaken to deploy the TCTA to conduct the 
IWULA process as an implementing agent. This doesn’t at all absolve the DWS from being applicant and decision-
maker for the IWUL in this instance. According to section 3(1) of PAJA, administrative action which materially 
and adversely affects the rights or legitimate expectation of any person must be procedurally fair. The fact that 
the DWS is undertaking an IWULA process, means that they are also subject to procedural fairness in terms of 
section 3(1) of PAJA and that the procedure followed must also be lawful, reasonable and fair in accordance to 
section 33 of the Constitution. Accordingly, where the Minister is both applicant and decision-maker (which he 
is in this case), this would be unfair and unjust administrative procedure. 

 
31. Accordingly, section 6(2)(a) of PAJA states that a decision is reviewable if the administrator who took the 

decision “was not authorised to do so by the empowering provision”20; “acted under a delegation of power which 
was not authorised by the empowering provision”21 or “was biased or reasonably suspected of bias.”22 Regarding 
bias, both actual bias and apparent bias invalidate an administrative decision.23 The Minister as the responsible 
authority issuing IWUL himself creates a conflict interest therefore raising issues of bias and a reasonable 
suspicion of bias, as well as unfair administrative procedure. These would be reviewable by a court of law or 
tribunal.   

 

IV. OBJECTION 2: SECTION 27 NWA REQUIREMENTS HAVE NOT BEEN MET AND IWULA SHOULD 

THEREFORE BE REFUSED  

 
32. We refer to page 171-173 of the IWULA concerning the section 27 NWA requirements. As indicated above, 

section 27 of the NWA states that a responsible authority must take into account all relevant factors in issuing 
a general authorisation or IWUL, which include:  

(a) existing lawful water uses; 
(b) the need to redress the results of past racial and gender discrimination; 
(c) efficient and beneficial use of water in the public interest; 
(d) the socio-economic impact— (i) of the water use or uses if authorised; (ii) of the failure to authorise the 

water use or uses; 
(e) any catchment management strategy applicable to the relevant water resource; 

                                                 
18 PAJA Preamble. 
19 Page 9 of Draft IWULA report. 
20 PAJA, section 2(a)(i). 
21 PAJA, section 2(a)(ii). 
22 PAJA, section 2(a)(iii). 
23 Department of Justice and Constitutional Development, “About” https://www.justice.gov.za/paja/about/review.htm. 
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(f) the likely effect of the water use to be authorised on the water resource and on other water users; 
(g) the class and the resource quality objectives of the water resource; 
(h) investments already made and to be made by the water user in respect of the water use in question; 
(i) the strategic importance of the water use to be authorised; 
(j) the quality of water in the water resource which may be required for the Reserve and for meeting 

international obligations; and 
(k) the probable duration of any undertaking for which a water use is to be authorised. 

 
33. A scant 3 page assessment in the IWULA report only describe briefly 1) the DWS’ current water use entitlements; 

2) the socio-economic impacts; and 3) strategic importance of water use.  In other words, majority of the section 
27 requirements above have not been addressed, as legally required.  This is a major flaw and on this basis 
alone, this IWULA should be rejected. 

 
34. Our clients record that the DWS, has not shown how it has complied with majority of the relevant factors listed 

in section 27 of the NWA, as required, when issuing a IWUL. The key motivation for the MCWAP-2A project is 
“further energy development”, while other motivations include water supply for Eskom’s Flu Gas 
Desulphurisation at Medupi Power Station; water supply for Eskom’s existing Matimba and Medupi Power 
Stations; future economic development; and so called growth in demand experienced by the Lephalale Local 
Municipality.24 

  
35.  Our clients dispute the adequacy and accuracy of a number of the submissions put forward by the DWS to 

support these motivations, and submit further that a number of relevant considerations (around necessity for 
the project; changes in circumstances and the need for a rapid transition away from coal; and climate change 
considerations and commitments for example), have not been adequately addressed. This leads to a skewed 
motivation for the project. The section 27 requirements section in the IWULA, contain missing reports, 
unsubstantiated so called positive impacts only, without considering the potential negative impacts.  There is 
inadequate information for assessment of the s27 requirements, in order for the decision makers to reach a 
decision. Furthermore, it is misleading and incorrect to imply that South Africa’s economic development hinges 
on the development of this project. This presupposes a development model based on coal – a model which is 
now outdated and dangerous which South Africa’s government confirms must be departed from.25 Below, we 
discuss the various legal requirements and the respects in which have not been met by the WULA. 

 
A. DWS failed to adequately assess the Section 27(1)(a) and Section 27(1)(b) requirements to consider existing 

lawful water uses and the need to redress the results of past racial and gender discrimination  

36. Section 27(1) of the NWA requires that the responsible authority, when issuing an IWUL, must take into 
consideration all relevant factors including (a) how the project will impact the existing lawful water uses and (b) 
how it will redress past racial and gender discrimination. The DWS have not included relevant information in 
respect of these impacts in the IWULA and accordingly the IWULA is deficient. As a result, the responsible 
authority will not be able to apply its mind adequately to this factor in deciding the WULA. Neither of these 
requirements have been met by the IWULA. 

 
37. In terms of section 27(1)(b), historically, water was allocated to large scale white businesses and commercial 

farmers, and this section seeks to redress that unfair usage allocation of water.  The proposed project is intended 
to serve several coal mines and power stations and corporations.  At a minimum, there should have been an 
assessment of existing water users of local communities in the Matlabas and other water catchments, which 
may be impacted by potentially polluted water entering the catchment.  This is to ensure that local subsistent 
fisher folk, sustainable or small scale farmers, or local communities who use the catchment for daily use, are 
protected.  This however has not been done in the IWULA. 

                                                 
24 Page 172 of IWULA. 
25 https://www.news24.com/citypress/news/ramaphosa-says-sa-will-be-part-of-just-transition-from-coal-to-low-carbon-energy-
20211104 

https://www.news24.com/citypress/news/ramaphosa-says-sa-will-be-part-of-just-transition-from-coal-to-low-carbon-energy-20211104
https://www.news24.com/citypress/news/ramaphosa-says-sa-will-be-part-of-just-transition-from-coal-to-low-carbon-energy-20211104


 
 

8 

 
38. Women in the community, who are already marginalised group, are most likely to bear the brunt of the ripple 

effects of this project. The MCWAP-2A project is likely to exacerbate the area’s vulnerability to the impacts of 
climate change. The central objective of this water pipeline project is to provide water for coal mines in the area 
thereby fostering coal development and also supplying water to coal-fired power stations in the region. As will 
be discussed below, coal-mining and burning of coal contributes to emissions of greenhouse gases (“GHG”). 
This, causes further warming in the atmosphere thereby exacerbating rather than mitigating against and 
adapting to climate change. Women in the community are more vulnerable to the effects of climate change 
than men as they are more directly dependent on natural resources (such as farming and fetching water for 
their families) for their livelihoods and survival in the existing cultural milieu. Impacts of climate change 
devastate the environment, they include to heatwaves, severe droughts, hailstorms and tornadoes destroying 
crops and  this will have enormous impacts on the community in the region. 

 
39. The Centre for Environmental Rights (“CER”) commissioned an expert report by Nick King on Impacts of Climate 

Change on the youth (“Nick King report”)26, attached as Annexure A, which specifically looked at the impacts of 
climate change in various regions around South Africa, including in Limpopo/Lephalale. The report indicates that 
”during the increasingly intense heat waves, it will very likely be almost impossible to work in the fields or do 
other manual labour“.27 This means women, who earn their living by working in the field and doing other manual 
work, such as fetching water, will be negatively impacted and impacted disproportionally. Furthermore, food 
security in the region will also be impacted, multi-year droughts that are currently taking place will prevent any 
rain-fed agriculture and devastating tornados and hailstorms will damage crops.28  

 
40. Finally under this heading, a proper assessment of how water entering into the Matlabas/Mokolo catchment 

from the Crocodile (West) River will affect existing water uses should have been undertaken. Accordingly, 
Failure to undertake this assessment means that crucial information, prescribed by section 27(1)(a) is not before 
the decision-maker. Furthermore, given the submissions in the paragraph 38 and 134-135 below regarding the 
area’s vulnerability to climate impacts which disproportionately affect women, our clients’ submission is that   
gender injustice is likely to be exacerbated rather than redressed if the IWUL is issued. Accordingly, the DWS 
has failed to take into account section 27(1)(a) and 27(1)(b) of the NWA.  In addition, these sections, section 
27(f) and (c) requirements would also be affected, due to the lack of assessment on water users, and the non-
consideration of beneficial use of water in the public interest requirements. 

 
B. The proposed project is not an efficient and beneficial use of water in the public interest (Section 27(1)(c)) nor is 

it of strategic importance for the water use to be authorised (Section 27(1)(i)) 

 
41. Section 27(1)(c) of the NWA requires that the responsible authority, when issuing a IWUL, must take into 

account all relevant factors, including the efficient and beneficial use of water in the public interest and the 
strategic importance of the water use to be authorised.   

 
42. Moreover, section 27(1)(i) requires that the responsible authority when issuing a IWUL, consider the strategic 

importance of the water use to be authorised. On page 171 of the IWULA the DWS argues that the project has 
strategic importance as it intends to “transform the RSA’s economic landscape while simultaneously creating 
significant numbers of new jobs and strengthen basic services”. 

 
43. The DWS has indicated at page 171-172 that the aim of the project is to unlock the South Africa’s mineral belt, 

and also supply water to Eskom’s power stations in the Waterberg and the Steelpoort district in order to initiate 
new energy and industrial development. Furthermore, it rests its motivation for the project on “planned” and 

                                                 
26 King N (2021), Climate change Implications for SA’s Youth. Expert Report commissioned by CER, p 4- NK Youth impacts report 
DESIGN (cer.org.za) 
27 NK page 10. 
28 Ibid. 

https://cer.org.za/wp-content/uploads/2021/09/Nick-King-Report-Final.pdf
https://cer.org.za/wp-content/uploads/2021/09/Nick-King-Report-Final.pdf
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“anticipated” developments of coal reserves including inter alia further coal-fired power stations by Eskom and 
Independent Power Producers (“IPPs”), the associated coal mining and industrial activities, coal mining for 
Eskom in Mpumalanga, coal mining for export and the associated urban development. In effect, this water is for 
off-takers, who are Eskom’s Matimba and Medupi coal fired- power stations; IPPs;  various coal mines (existing 
and yet to be established) and the Lephalale Local Municipality   according to  page  171 of IWULA.  The harmful 
impacts of mines and coal fired power stations to communities are well known and irrefutable, especially from 
water pollution, water abstraction, air pollution and climate change perspective. However, none of these 
negative impacts have been addressed, and only the so-called positive impacts are highlighted in the report.  
This is highly deficient and the decision makers has inadequate and skewed information to decide on the 
adequacy of this section 27 requirement without the full impacts – both positive and negative – being assessed. 

 
44. The components associated with Strategic Integrated Projects (“SIP”) 1 thus include the proposed MCWAP-2A. 

This motivation is misguided for a number of reasons, as set out below. 
 

45. Our clients are concerned that the motivations for the project and references provided for the project – which 
is proposed in the context of a rapidly changing landscape – is woefully outdated. A number of coal project 
proposed for the area – which intended to rely on MCWAP-2A water – have been shelved. For example, the 
Thabametsi power station and Boikarabelo mine. As mentioned above, South Africa is committing to stricter 
GHG emission limits which will have implications for earlier retirement of coal power and moving away from 
coal development. On this basis, it is our clients submission that before any decision can be made on the IWULA, 
a new feasibility study and cost-benefit analysis for the MCWAP-2A project – taking into account climate impacts 
and transition risk exposure for South Africa – be conducted, in order for the decision-maker to assess the 
efficient and beneficial water use of the proposed project as well as the strategic value and importance of the 
propose IWUL. 

 

46. The project is not strategic as it fails to consider that this “new energy and industrial development” is not 
necessary for South Africa’s energy-mix as described above; that building new coal, where there is cheaper and 
cleaner alternatives is costly; and that coal infrastructure expansion bears the risk of becoming stranded assets 
thereby creating undue financial burden on the public. 

 
47. The following paragraphs will discuss how this project is not in the public interest, beneficial nor is it of strategic 

importance because it will promote development of South Africa’s coal economy in the face of a transition away 
from coal in an urgent bid to mitigate against and adapt for climate change. Furthermore, that Eskom can look 
to alternatives for its water supply and pollution abatement options. 
 

i. MCWAP-2A is not in the public interest, beneficial or of strategic importance because it will promote the 
development of South Africa’s coal economy in the face of a critical transition away from coal  to mitigate against 
and adapt for climate change  

 
48. The water augmentation project is largely premised on, and is in response to, what were, but now unlikely, 

anticipated coal developments within the Lephalale area. The project is deemed necessary to meet the “water 
demands associated with the development of the Waterberg Coalfields, where the water users include power 
generation, coal mining to support power generation, other industrial / mining”29. In other words, the project is 
the key driver for supporting coal expansion.  

 
49. The project’s unabashed role in propping up coal expansion, production and use, is devastatingly harmful to the 

global effort to limit climate change and reduce the harmful health impacts of coal exploitation.  Moreover, 
although 1500 MW of new coal power was envisaged in the (now outdated) 2019 IRP- the reality is that coal 
power is more costly than other energy sources and is not necessary for providing reliable electricity to South 

                                                 
29 MCWAP-2A EIR, p 51 
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Africa.  Building costly coal power plants creates a substantial risk that they will become stranded assets, 
creating an undue financial burden on the public.  Instead of supporting and propping up coal projects, South 
Africa must make a to just transition away from it.  The remainder of this section elaborates further on these 
points. 

 
50. According to the Khanyisa ruling,30 climate change is a relevant factor which must be considered in issuing an 

IWUL. This ruling stated that total emissions of GHGs contribute to climate change which will impact water 
security.31 Accordingly, from a water security angle the, Khanyisa ruling ad para 82 states that in authorising a 
water use, consideration of climate change would be a perquisite and in the public interest considering the basic 
needs of future generations. To the extent that this was not considered, this would hinder broader sustainable 
development. The respondent in the Khanyisa matter had not weighed  up factors of climate change and the 
tribunal concluded that in doing so, it did not consider the efficient and beneficial use as well as sustainable use 
of water for purposes of section 27(1)(c).32  The general climate change provisions and impacts will be discussed 
more fully ad paragraphs 138-155 below. 

 
51. As a party to the UNFCCC and the Paris Agreement, South Africa has agreed to collaborate with the other Parties 

to limit the increase in the global average temperature to well below 2°C above pre-industrial levels, and to 
pursue efforts to limit the temperature increase to 1.5°C above pre-industrial levels and to develop and present 
Nationally Determined Contributions (“NDCs”) which set out the part that South Africa will play in the global 
effort to reach global peaking of greenhouse gas emissions as soon as possible. 

 
52. In September 2021, South Africa updated its climate change commitments in its updated NDC.  The updated 

NDC is summarised by the DFFE as follows: 

 
“The country’s NDC target range for 2025, has been updated from its original value of 398-614 Mt CO2-
eq, to a range of 398-510 Mt for 2025. Of greater significance is our 2030 mitigation target range which 
has been updated from 398-614 Mt CO2-eq to a range of 350-420 Mt CO2-eq.  
 
The top of the range of our revised NDC is consistent with the Paris Agreement's temperature limit of 
"well below 2 degrees", and the bottom of the range is consistent with the Paris Agreement's 1.5-degree 
temperature limit. 
South Africa has also brought forward the year in which emissions are due to decline from 2035 in the 
initial NDC, to 2025 in the updated NDC.”33 

 
53. Although its NDC target is more ambitious than before, it still is largely insufficient to maintain its fair share 

contribution to meeting the 1.5-degree goal of the Paris Agreement.34  Essential to preventing catastrophic 
global warming is to immediately phase out fossil fuels, and in particular coal development and consumption.  
Unfortunately, MCWAP-2A will have the opposite effect by facilitating the build out of South Africa’s Waterberg 
coal fields. 

 
54. The International Energy Agency (“IEA”), an international organization of which South Africa is an associate 

nation, estimates that coal-fired electricity generation contributes 30% of global emissions, more than any other 

                                                 
30 The Trustees of the Groundwork Trust vs Acting Director- General Water Affairs and ACWA Power, Khanyisa Thermal Power 
station (Pty) Ltd WT02/18/ MP. Decision: https://cer.org.za/wp-content/uploads/2020/07/Appeal-Decision-of-the-Water-
Tribunal-groundWork-vs-Acting-DG-Water-and-ACWA-Khanyisa-Power-July-2020.pdf   
31 Ad para 81. 
32 Ad para 82 
33 https://www.gov.za/speeches/forestry-fisheries-and-environment-important-climate-change-measures-south-africa-adopted  
34 New Coal Power Generation in South Africa in Light of South Africa’s Climate Fair Share (2021), Climate Equity Reference 
Project, p 8 

https://cer.org.za/wp-content/uploads/2020/07/Appeal-Decision-of-the-Water-Tribunal-groundWork-vs-Acting-DG-Water-and-ACWA-Khanyisa-Power-July-2020.pdf
https://cer.org.za/wp-content/uploads/2020/07/Appeal-Decision-of-the-Water-Tribunal-groundWork-vs-Acting-DG-Water-and-ACWA-Khanyisa-Power-July-2020.pdf
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source.35 Emissions from the energy sector contributed 80.1% of South Africa’s GHG emissions in 2017, of which 
87% of emissions were generated by public sector electricity production (i.e. Eskom) which is heavily reliant on 
coal.36  

 
55. This makes coal the single largest source of global temperature increases, and it is unsurprising that more and 

more international experts and institutions are calling for immediate phase out of coal production and use. The 
IEA has stated that in order to reach net zero emission by 2050, “unabated coal-fired power generation 
decreases an average of 11% per year to 2030, with a complete phase-out by 2040”.37  The International 
Renewable Energy Agency (”IRENA”), an intergovernmental organization with 162 member states, emphasizes 
that to keep the temperature rise well below 2°C, countries must ”stop building new coal power plants and 
accelerate the retirement of existent coal power facilities”.38 The UN Secretary General Antonio Guterres has 
urged states to cancel all global coal projects in the pipeline. In a speech given in March 2021, he called for the 
phasing out of coal from the electricity sector, as “the single most important step to get in line with the 1.5°C”39.   
The IPCC has noted that mitigation pathways consistent with a 1.5°C target involve “decarbonization of 
electricity and other fuels”40. 

 
56. The South African government itself acknowledges the role that coal plays in contributing to South Africa’s 

relatively high GHG emissions. The government’s 2011 National Climate Change Response White Paper (“White 
Paper”) acknowledges that “South Africa is a relatively significant contributor to global climate change with 
significant GHG emission levels from its energy intensive, fossil-fuel power economy”41 . It also acknowledges 
that this is largely due to the coal-intensive energy system that has “resulted in an emissions profile that differs 
substantially from that of other developing countries at a similar stage of development as measured by the 
Human Development Index.”42 

 
57. In compliance with its obligations under the Paris Agreement, South Africa has submitted its first long-term low 

greenhouse gas emission development strategy to the UNFCCC.  The strategy is dated February 2020 and is 
titled South Africa’s Low Emission Development Strategy 2020 (“SA-LEDS”).43 Among other matters SA-LEDS 
acknowledges that South Africa will need to take drastic actions to contribute it fair share of preventing the 
climate crisis.  It states: 

 
“The South African government thus regards climate change as a considerable threat to the country and 
its socio-economic development. At the same time, if climate change is to be limited through limiting the 
growth in global GHG emissions, with South Africa contributing its fair share to emission reductions, there 
will be other implications for the country. As one of the top 20 global emitters, with a high dependency on 
fossil fuels, substantial emission cuts will be required. The rapid transition that will be required presents a 
potential risk to economic growth and sustainable development if not managed properly.”44 

 
58. In summary of the climate change argument above, the MCWAP-2A, which seeks primarily to enable the build-

out of, and continued reliance on coal projects, is not in line with the urgent actions necessary to prevent the 

                                                 
35 Global Energy & CO2 Status Report: The latest trends in energy and emissions in 2019 (2019), International Energy Agency, 
Paris, p 4.  
36 Department of Environmental Affairs’ 7th National Greenhouse Gas Inventory for South Africa 2000-2017, released on 24 
August 2021, p 6 and 147 
37 IEA (2021), Key lessons for phasing out CO2-emitting coal plants from electricity sectors, IEA, Paris 
https://www.iea.org/commentaries/key-lessons-for-phasing-out-co2-emitting-coal-plants-from-electricity-sectors 
38 Global Renewables Outline (2020), International Renewable Energy Agency, p 85 
39 UN Secretary General’s speech in March 2021 
40 IPCC (2018), Summary for Policymakers. In: Global Warming of 1.5°C, page 95. 
41 White Paper, p 26 
42 White Paper, p 26. 
43 South Africa’s Low Emission Development Strategy 2050 (February 2020), UNFCCC, available at 
https://unfccc.int/documents/253724.  
44 Ibid, Executive Summary, p vii. 

https://unfccc.int/documents/253724


 
 

12 

climate crisis and accordingly not in the public interest or beneficial because it will promote the development 
of South Africa’s coal economy in the face of a transition away from coal and climate change. 

 

ii. Supporting the build-out of costly projects is not in the public interest nor is it of strategic importance because 
they are at risk of becoming stranded assets and creating undue financial burden on the public thereby failing to 
adequately assess socio-economic benefits of the project as contained in section 27(1)(d), and public interest 
requirements in section 27(1)(c). 

 

59. Investing in soon to be obsolete and unusable infrastructure, exposes South Africa to high transition risks.45 
Adding new coal to South Africa’s energy mix would substantially increase South Africa’s cumulative greenhouse 
gas emissions and drive up the costs of achieving emission-reductions.  In addition, new coal is increasingly more 
expensive in relation to renewable energy.   As such, new, unduly costly, and unnecessary coal projects are at 
high risk of becoming stranded assets. The best way to manage stranded assets in the coal sector is “first and 
foremost to avoid allowing coal-sector investors to support assets likely to be stranded.”46  By extension, any 
project, like MCWAP-2A, that is throwing a lifeline to the coal industry is also not necessary or desirable and 
should not be built. 

 
60. In its expert modelling of the likely impact of adding 1500 MW of new coal capacity to South Africa’s grid, the 

UCT Energy Systems Research Group (“ESRG”) found that forcing new coal capacity into an otherwise least-cost 
electricity supply mix would increase the country’s cumulative GHG emissions by 289 MtCo2eq until 2050, and 
that these emissions would be even higher if the lifespan of the new coal-fired power stations extends beyond 
2050.47 The ESRG further found that, because of these increased emissions, the addition of new coal would 
significantly drive up the costs of the economy if South Africa were to take all steps to limit its emissions to 
350Mt CO2eq by 2030, an emissions target in line with 1.5°C.48 Discounted electricity system costs would 
increase by R109 billion to achieve a 350 Mt target, as huge economic sacrifices would be required to offset the 
increased emissions from the new coal.49 Even at higher emissions targets, the addition of new coal would 
increase systems costs by significant amounts.  The ESRG report also finds, based on its modelling, that 
proceeding with the 1500MW of new coal capacity would result in 25 000 job losses economy wide by 2030, 
compared to an electricity system without coal. These modelling results are all relevant to demonstrate that the 
motivations of economic development that have been provided for this project are clearly unfounded. 

 
61. In contrast, renewable energy alternatives have already become a significantly cheaper alternative to coal. In 

2016, electricity produced by new solar and wind was almost half the price of electricity from new coal. These 
prices have continued to fall. In the Department of Mineral Resources and Energy’s October 2021 
announcement of preferred bidders for new renewable energy, the average tariff on new wind power stood at 
49.5 cents per kilowatt hour (kWh) and new solar photovoltaic stood at 42.9 cents per kWH. This is compared 
with an estimated cost of up to R2.07 per kWh for new coal-fired power.50 

 
62. In summary, there are limited economic incentives for supporting coal projects given the availability of cheap 

renewable energy alternatives that would support climate mitigation efforts at the same time as providing South 
Africans with reliable energy sources.51 Accordingly, supporting the build-out of costly projects is not in the 

                                                 
45 Transition risks are business-related risks that follow societal and economic shifts toward a low-carbon and more climate-
friendly future. These risks can include policy and regulatory risks, technological risks, market risks, reputational risks, and legal 
risks. 
46 Coal Transitions Report, p 25 
47 Assessment of new coal generation capacity targets in South Africa’s 2019 Integrated Resource Plan for Electricity (2021), 
Energy Systems Research Group, p. 17  Microsoft Word - ESRG_New coal plants South Africa_021121.docx (cer.org.za) 
48 Id. p. 35 
49 Id. p. 45 
50 NERSA’s concurrence in the Minister’s determination 
51 Coal Transitions Report, page 25. 

https://cer.org.za/wp-content/uploads/2021/11/ESRG_New-coal-plants-South-Africa_021121.pdf
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public interest and in line with section 27(c) of the NWA.  This is because they are at risk of becoming stranded 
assets and creating undue financial burden on the public.  The failure to address this aspect also falls short of 
the socio-economic benefits assessment of the project as contained in section 27(1)(d). 

 
63. Additionally, renewable energy sources would be much less water intensive than their coal counterparts, 

making infrastructure projects such as MCWAP-2A unnecessary and undesirable. In other words, there are 
alternative means to provide electricity security and economic development to South Africa that do not entail 
exploitation of coal resources, and therefore which would render this project unnecessary. Arguably, it would 
not be in the public interest to proceed with a project to supply water primarily to coal development, which 
would exacerbate transition risk and South Africa’s climate vulnerability.  
 

iii. MCWAP-2A is not in the public interest as MCWAP-2A is not necessary for Eskom’s Medupi power plant to 
implement sulphur dioxide reduction technology 

 
64. One of the motivations of the MCWAP-2A project is for Eskom to implement a wet flue gas desulphurisation 

system (“WFGD”) to reduce the sulphur dioxide (“SO2”) emissions of the Medupi power station.  WFGD is not 
necessary for Eskom to meet its SO2 reduction objectives and alternative, less water intensive technologies are 
available. 

 
65. Our clients have long-maintained that the legal quagmire in which Eskom finds itself is almost entirely self-

inflicted. Eskom proceeded to develop the Medupi power station knowing full well that it did not have the 
necessary water to run the plant as required – it could not have relied on the development of MCWAP-2A as a 
foregone conclusion. The people of South Africa should certainly not have to foot the bill for an expensive water 
transfer scheme purely to remedy Eskom and government’s poor decision-making and unlawful conduct.  

 
66. On 15 December 2021, the CER submitted a PAIA request to Eskom requesting several records, including copies 

of the studies conducted on the SO2 abating technologies submitted the Medupi Flue Gas Desulphurisation: 
Technology Selection Study Report (“Eskom report” – attached as Annexure “B”), which provides information 
on the types of technology that are available for SO2 abatement in the long term. Their main and long-term 
intention is to use the WFGD option because it provides higher levels of SO2 abatement. 

 
67. The FGD Retrofit Project (the name of the project for implementing the use of the FGD technology), and the 

WFGD plant to be constructed for all of the units of the Medupi power station are aimed at being operational 
by 2030. In the report, the leading FGD technologies evaluated are the Wet FGD and Dry FGD – Circulating 
Fluidized Bed (“CFB”) technologies, the latter being an FGD option that uses less water than the former. This 
supports the submissions made in our appeal against the MCWAP-2A EA, which are also relevant to the IWULA 
(attached as Annexure “C”) regarding the use of a less water intense technology for the reduction of SO2 
emissions. This is available and has been researched on by Eskom as a possibility. 

 
68. It was noted in the Eskom report that the amount of water needed for the WFGD is higher than that of dry FGD. 

However, with the use of a flue gas cooler, it is possible that the amount of water used may be reduced to that 
of the dry FGD. According to the Eskom’s report, use of a flue gas cooler is not practical due to the challenges it 
presents and impact it may have on the “maintainability and availability of the power plant”,52 which leaves the 
other two options – namely WFGD and dry FGD. 

 
69. Although WFGD removes 98% of the SO2, it uses more water than the Dry FGD to perform its functions, and the 

water consumption amounts to 0.21 l/kWh.  Dry FGD, on the other hand, requires less water and still manages 
to produce effective results of 90-95% abatement of SO2, and uses only 0.14l/kWh amount of water. Annually, 
WFGD water requirements are 6 498 402 m3/annum, whereas dry FGD requirements are 3 707 546 m3/annum 

                                                 
52

 Medupi Flue Gas Desulphurisation: Technology Selection Study Report (2018), page 25. 
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(almost half the requirements of WFGD).53  Furthermore, the report also states that there is no wastewater 
produced when using the dry FGD technology “as all water is evaporated or contained as of hydration in the dry 
by-product mixture. This eliminates the capital and operating costs of an additional wastewater treatment 
system when considering the application of this technology. Other water streams at the plant may require 
treatment for reuse.”54 

 
70. Eskom’s main issue with dry FGD is that it is more costly and may influence the cost of electricity to the citizens 

who use it.  The same Eskom report states that electricity tariffs would increase by 0.45% should dry FGD be 
used.55 It is worth, however, factoring in the costs of the project into these cost calculations. Clearly relying on 
abatement technology that does not require the MCWAP-2A project to proceed, would result in a major cost 
save for the people of South Africa and likely, Eskom. In CER’s objection to the Medupi FGD approval, it 
highlighted that it is possible that MCWAP-2A is not required, if different technology was chosen.56  Thus the 
utilisation of water intensive technology that now forces the MCWAP-2A is of Eskom’s own making, and is not 
necessary and should not be the burden of the public. 

 
71. In conclusion, the need to secure water supply for existing power stations, including for Eskom’s FGDs can, and 

must be addressed without the need for MCWAP-2A.  Additionally, the use of the water for the purpose of 
supporting new coal is not in the public interest. The project also cannot be seen as beneficial or of strategic as 
it fails to consider that this “new energy and industrial development” is not necessary for South Africa’s energy-
mix as described above; that building new coal, where there is cheaper and cleaner alternatives is costly; and 
that coal is at the risk of becoming stranded assets thereby creating undue financial burden on the public. The 
use of coal is not beneficial, in the public interest nor is it of strategic importance because it promotes climate 
change which has an adverse impacts on people (directly and indirectly), degrades the environment and is not 
in-line with South Africa’s international commitments to combat the climate crises.  

 
72. As can indicated above, in addition to the lack of assessment of whether or not MCWAP-2 is needed for Medupi 

FGD, the harmful impacts of coal mines and coal fired power stations to communities have not been assessed.  
Insofar as negative impacts in relation to unlocking the mineral belt (such as water pollution, water abstraction, 
air pollution and climate change) have not been assessed, section 27 requirement have not been met. The 
alleged strategic importance for the MCWAP-2A Project, as set out in IWULA, is based on incorrect and outdated 
assumptions around South Africa’s electricity demand and need for further coal-based electricity and coal 
mining in South Africa. There is in fact no need for additional coal-fired power stations in South Africa – or the 
linked coal mines. As a result, we conclude that the project has failed to show that it will be beneficial and in 
the public interest according to section 27(1)(c) and section 27(1)(i) which shows that it would be of strategic 
importance. 

 
C. Section 27(d) Socio-economic impact has not adequately been assessed  

73. Page 171 of the IWULA attempts to address the socio economic impact, and refers to socio-economic Baseline 
Report, dated June 2021.  However, this report has not been attached and thus our clients cannot assess the 
adequacy thereof, and our clients take issue with to all the documents not being available during the public 
participation process.  Insofar as this is not made available, the public participation process is defective.  We 
request that this report be made available and to be subject to a minimum of 30 day public consultation, and 
we reserve our clients’ rights to supplement the objections upon this report being made available to all I&APs.  

 
74. At page 171 of the IWULA, indicates that there is the high unemployment related to two municipal districts, and 

that there is broad support for the project.  This is because there is a perception of that there will be job creation, 

                                                 
53 Medupi Flue Gas Desulphurisation: Technology Selection Study Report, page 37 
54 Medupi Flue Gas Desulphurisation: Technology Selection Study Report, page. 15. 
55 Medupi Flue Gas Desulphurisation: Technology Selection Study Report, page 35 
56 https://cer.org.za/wp-content/uploads/2022/06/CER-DEIR-WML-comments-19-April-2018.pdf ; and https://cer.org.za/wp-
content/uploads/2022/06/Medupi-FGD-FEIR_WML-Comments-15.06.18-1.pdf  

https://cer.org.za/wp-content/uploads/2022/06/CER-DEIR-WML-comments-19-April-2018.pdf
https://cer.org.za/wp-content/uploads/2022/06/Medupi-FGD-FEIR_WML-Comments-15.06.18-1.pdf
https://cer.org.za/wp-content/uploads/2022/06/Medupi-FGD-FEIR_WML-Comments-15.06.18-1.pdf
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that the project will address the water shortages, and that it will unlock the mining and energy sectors.   There 
are not substantiation for these statements made in the will and the adequacy of the report cannot be verified, 
as the document is missing. 

 
75. Whilst highlighting the unsubstantiated support for the project, the IWULA does not address any negative socio-

economic impacts, including the possible water users on the Matlabas and other catchments that may be 
negatively impacted.  Further, what the socio-economic impacts will be of the project, bearing in mind that 
several independent experts have indicated that there may be negative impacts on the aquatics, water quality, 
as indicated in the paragraphs to follow.  Without this kind of assessment of both the positive and negative 
impacts, section 27(d) NWA requirement fails to be assessed adequately.  The impacts of on the Matlabas will 
be addressed under section 27(1)(j) & (g) below. 

 
76. Furthermore, no evidence is provided on how the proposed coal mine and power station developments that 

would be enabled by MCWAP-2A would benefit communities or the country as a whole – particularly when all 
credible research (as shown above) evidences that building new coal capacity in South Africa will cause severe 
negative impacts for the environment, the economy, and human health. Ad para 59-63 above also indicates the 
issue of stranded assets, and how this has not been assessed from a socio-economic impact perspective. On this 
basis alone, the WUL should be refused. 

 
D. DWS failed to adequately assess the likely effect of the water use to be authorised on the water resource and 

on other water users (Section 27(1)(f)) 

 
77. Section 27(1)(f)) of the NWA requires that the responsible authority, when issuing a WUL, consider the effect of 

the water use on the water resource and on other water users. The DWS has not adequately shown how this 
requirement has been met. 

 
78. The CER commissioned an expert report from water expert Kate Snaddon, to analyse the water reports as 

submitted for the application the EA in 2018. Kate Snaddon is a specialist in Freshwater Ecology with 24 years 
of experience. Snaddon’s report, titled as Brief Review of the MCWAP Phase 2A Draft Environmental Impact 
Assessment Report (September 2018), and Baseline Aquatic and Wetland Impact Specialist Reports (“Snaddon 
Report”), analysed the water reports as submitted in the EA authorisation application and how the project will 
impact the inland aquatic ecosystem. Whilst a separate process was held for the EA, and is now somewhat 
dated, the Snaddon Report nevertheless bears relevance in highlighting a number of concerns in relation to the 
proposed project, and its impacts on water resources, which remain relevant and applicable to the present 
IWULA process. This report is attached as annexure “D”. 

 
79. The CER also commissioned water expert Norma Sharrat, to analyse the current IWULA of the MCWAP-2A 

project (2022). Norma Sharrat is a specialist in Aquatic Ecology with 16 years of experience in her field of 
practice. Her report titled as Comments on the Aquatic Ecosystem components of the Integrated Water Use 
Licence Application for the proposed Mokolo Crocodile Water Augmentation Project Phase 2 (MCWAP-2A) 
(“Aquatics Review Report”), analysed the WUL records and specifically looked at potential impacts on aquatic 
ecosystems. This report is attached as annexure “E”. 

 

80. The reports have revealed that there are numerous gaps in knowledge that exist in the project and the aquatic 
ecosystem will be severely impacted. Furthermore, the Aquatic’s Review report has shown that the reports 
submitted for the IWULA, are not sufficient to allow the decision maker to make an informed decision. The gaps 
in the IWULA reports and the impacts on the aquatic system are discussed below. 
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81. It is common cause that granting of the IWULA will lead to the interruption of the behavior and processes of the 
aquatic life living in the rivers due to production of infrastructure, such as weirs.57 This is further supported by 
the Aquatics Review which describes the main impacts in detail as follows: 

 
“There may be a decline in abundance of species requiring high flows for migration or spawning; Water 
quality will decline and become more saline and eutrophic (through reduced dilution). This in turn may 
cause a proliferation in algae accompanied by highly variable oxygen concentrations. Proliferation of 
blue-green algae may become problematic; Pools will become shallower and warmer, creating 
unfavourable conditions with low oxygen concentrations during drier and/or warmer months. This may 
negatively affect certain sensitive fish species but favour more tolerant species; Hardy, exotic species 
such as Mosquito fish may be favoured by these conditions. Mosquito fish are very tolerant to harsh 
conditions and are notoriously invasive. The also outcompete indigenous species, which are often more 
sensitive to environmental change. The Global Invasive Species Database (2022) classifies mosquitofish 
as among the world’s worst invasive species;  Invasive exotic species displace native species through 
resource competition; Marginal habitats become less suitable and available as water levels drop; and 
Riparian and floodplain habitats may become more restricted due to reduced lateral connectivity and 
a diminished channel.”58 

 
82. The Aquatic Biomonitoring Report, attached as Annexure “F” of the IWULA, lists 22 expected species of fish and 

macroinvertebrates. Of these, only 3-5 species were recorded. This, according to the Aquatics Review Report, 
“suggests seriously compromised ecological integrity and further emphasise the need for a comprehensive 
assessment of impacts due to flow changes during the operational phase. Table 1 shows how the RQO are 
already not being met in terms of fish and aquatic macroinvertebrates. Any further deterioration may result in 
irreversible losses with an accompanying loss of resilience (i.e. an inability to recover after disturbance). It is 
essential the impacts due to abstraction from the Vlieëpoort Weir are adequately assessed.”59 

 
83. Hydrological changes, such as longer water flow periods or reduced high flows will impact aquatic habitats and 

biota. These impacts will pertain to the decline of species which require high water flows for migration or 
spawning, the proliferation of blue-green algae as a result of more saline and eutrophic water, shallower and 
warmer pools which may create lower oxygen concentrations that impact on species that aren’t tolerant to 
these conditions (which will in turn lead to the proliferation of invasive species such as mosquito fish), marginal 
habitats becoming less suitable as water levels decrease and riparian and floodplain habitats becoming more 
restricted due to lateral connectivity as well as a diminished channel. 

 
84. Granting of the IWULA will have detrimental effects to the aquatic ecosystem as negative changes resulting 

from the invasive species may impact it. Furthermore, not enough research has been done and not enough has 
been considered and addressed on the sediment deposition and erosion that will occur due to the transfer of 
water. According to Snaddon, a disturbance in the transfer of sediment could lead to erosion in places where 
there is less sediment. Another concern that is raised by Snaddon that may become a possibility, should the 
license be granted, is the inundation of the wetland habitat where the Vlieëpoort Weir is located.  This includes 
the deposition of silt on the Crocodile River floodplain, which will lead to a shift in the habitat above the weir.60 

 
85. The Aquatics Review report also confirms that due to climate change, higher temperatures will increase 

evaporation in dams and rivers therefore decreasing surface water and increasing demand for ground water- 
particularly for agricultural irrigation. Therefore water irrigation along the Crocodile (West) River, will 
increase.61A further consideration for future water shortage due to climate change must be taken into account 
as this will reduce amount of water reaching the Vlieepoort Weir thus exacerbating existing impacts to flows 

                                                 
57 Snaddon Report, page 3. 
58 Aquatics Review Report, page 6. 
59 IWULA Annexure F, Aquatics Review Report, page 6 - 7. 
60 Snaddon Report, page 9-10 
61 Aquatics Review report, page 11. 
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downstream of the weir.62 Accordingly this will have serious consequences for downstream water users as well. 
As abstraction rates increase from the MCWAP-2A project and increased abstraction by farmers under climate 
change, the Vlieepoort Weir, isolated pockets of habitat during the dry season will become shallower, more 
isolated and warmer.63 Furthermore, this will affect survival rates of sensitive species and eventually diversity 
in species. Furthermore, exotic predatory species such as Mosquito Fish will increase while indigenous species 
which maybe more sensitive, will decline in abundance.64 

 
86. Accordingly, “climate change will undeniably affect the availability of water resources in the Crocodile (West) 

and Limpopo Rivers. These effects will be exacerbated by further abstraction for MCWAP2”.65 According to 
Aquatics Review report “this may affect the effectiveness of the RMS and its capability to meet the Reserve for 
these rivers. Future water-use scenarios within the context of climate change and decreased flows must be 
factored into the RMS and considered as part of the WULA”. Furthermore, “without this information, decision-
makers do not have sufficient information for an informed decision to be taken. An informed decision needs to 
consider how the Reserve of the Crocodile (West) and Limpopo Rivers will be met in the long term, including 
future climate change scenarios.”66 

 

87. In addition to the impact of the aquatic systems, there are several knowledge gaps on the project’s impacts on 
the water users.   

 
88. According to the Snaddon Report, the scoring of the water quality impacts at a catchment scale67 (i.e. the extent 

of physico-chemical modification, and of point and non-point source toxicants in the catchment) out of a 
maximum of 1, indicates a range of relevant scores, including scores for Hartebeespoort Dam catchment (0.67), 
Vlieëpoort Weir catchment on the Crocodile (West) River (0.60), the Matlabas River catchment (0.2) and Mokolo 
River catchment at the dam (0.08). This highlights a marked deterioration in water quality in the donor 
catchment in comparison with the recipient catchments.68 The Matlabas River is said to not only have high 
ecological integrity (PES B) but good water quality (low salinity and nutrient concentrations (Galago 2021).69 

 
89. It is anticipated that the release of any quantity of poor quality water into the channel of the Matlabas River will 

carry risks related to, inter alia: 
 
89.1. increasing nutrient enrichment in the catchment; 
89.2. increased salinity in the catchment; 
89.3. erosion at the point of discharge, and sedimentation further downstream; 
89.4. transfer of biota; and 
89.5. loss of species sensitive to changes in hydrological regime, water quality and habitat condition. 

  
90. In addition to the higher salinity of Crocodile River being higher than that of the Matlabas River “spills and leaks 

are likely to be accompanied by a decline in water quality in the Matlabas River. Other contaminants are also 
likely to be present (such as nutrients and metals) which are likely to have significant impacts on water quality. 
This, in turn, will affect algal production and oxygen concentrations in the Matlabas River, with negative 

                                                 
62 Aquatics Review report, page 12. 
63 Ibid. 
64 Ibid. 
65 ibid. 
66 Ibid. 
71 Page 13 of the Aquatics Review Report further states that “this abstraction will exacerbate existing and growing impacts due 
to irrigation along the Crocodile (West) River and will intensify as temperatures continue to rise with climate change”. 
71 Page 13 of the Aquatics Review Report further states that “this abstraction will exacerbate existing and growing impacts due 
to irrigation along the Crocodile (West) River and will intensify as temperatures continue to rise with climate change”. 
71 Page 13 of the Aquatics Review Report further states that “this abstraction will exacerbate existing and growing impacts due 
to irrigation along the Crocodile (West) River and will intensify as temperatures continue to rise with climate change”. 
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consequences for aquatic biota. The presence of harmful algal blooms and cyanotoxins cannot be ruled out. 
These have been recorded from the Crocodile (West) and Limpopo Rivers but not from the Matlabas River”.70 

 

91. The Snaddon Report further highlights how abstraction from the Crocodile (West) River catchment is a 
considerable concern, particularly in the context of the already high water use rates,71 predominantly from 
irrigation and mining of platinum, gold, chrome, manganese, iron ore, diamonds, dimension stone and mineral 
sands and the current impact of these activities on water quantity and quality in the catchment.72  

 

92. Under the operational phase mitigation and management, the Environmental Management Plan as submitted 
in the IWULA fails to address abstraction from the Crocodile (West) River during operational phase ( NWA 
section 21(a) activity; sediment management during operational phase as well as release of potential release of 
water into the Matlabas during scouring (NWA section 21(f)); and disposing of waste such as domestic effluent, 
sewage effluent, and water treat treatment necessary) on the water resource.73 The Aquatics Review report 
highlights that “a comprehensive WULA for MCWAP-2A would need to consider these uses”74. This indicates that 
the WULA for MCWAP-2A as it stands is not at all comprehensive.  

 
93. The assessment of the impact of the polluted water into the Matlabas which impacts communities who rely on 

that catchment is also outstanding. Mitigation measures, such as measures that prevent contamination from 
evaporation ponds during scouring, maintenance plan and preparedness plan to address water pipeline leaks 
or spills during scouring are also not described in detail.75 This uncertainty poses serious and questionable risks 
which have not been addressed While reference is made to a River Management System (“RMS”) that will be 
implemented, it must be borne in mind that the RMS has not been made available for review during this IWULA 
process – the ability of the RMS to meet the ensure the quality of the water resource to meet the Reserve has 
not been shown. Accordingly, there are serious concerns related to polluting water being imported and negative 
water quality impacts onto the Matlabas River with no mitigation measures in place that will ensure that the 
quality of the water in the Matlabas River will not deteriorate. 
 

94. The impacts described above will not only affect  the section 27(1)(f) requirement,  in that it will have grievous 
impacts on the water resource and water users, it will hinder the proper assessment of section 27(1)(c) the 
efficient and beneficial use of water in the public interest, section 27(1)(d), the socio-economic impacts (water 
used for farming, or fisher folks in the community for economic purposes),  section 27(1)(g),  the class and the 
resource quality objectives and section 27(1)(j) the quality of water in the water resource which may be required 
for the Reserve and for meeting international obligations.(section 27(1)(g) and section 27(1)(j) will be dealt with 
below in greater detail).  

 
95. Inadequate information as contained in IWULA water report will have significant impacts on the section 27 (1) 

(f). Section 27(1)(f) requires effects water resource and on other water users’ should be considered for the issue 
of WUL. In this matter, the effects on the water resource have not been fully taken into account and issuing an 
IWUL would contribute to an unwanted shift in the ecosystem which would negatively impact the biota in the 
area. Furthermore, gaps in knowledge further demonstrate that an informed decision cannot be taken based 
on the limited information provided on this harmful project. Accordingly, the requirements of section 27(1)(f) 
have not been met. 

 

                                                 
71 Page 13 of the Aquatics Review Report further states that “this abstraction will exacerbate existing and growing impacts due 
to irrigation along the Crocodile (West) River and will intensify as temperatures continue to rise with climate change”. 
71 Page 13 of the Aquatics Review Report further states that “this abstraction will exacerbate existing and growing impacts due 
to irrigation along the Crocodile (West) River and will intensify as temperatures continue to rise with climate change”. 
72 Snaddon Report, page 8 
75 Aquatics Review Report, page 9. 
75 Aquatics Review Report, page 9. 
75 Aquatics Review Report, page 9. 
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E. The DWS failed to adequately consider the resource class and the resource quality objectives (section 28(1)(g)) 

as well as the Reserve (Section 27(1)(j)) 

 

96. In addition to the impact of the aquatic systems, there are several knowledge gaps on the project’s impacts 
water quality and the Reserve.  Section 27 (1)(g) the NWA states that in issuing a WUL, a responsible authority 
must take into account all relevant factors, including the resource class and resource quality objectives (“RQO”) 
of the water resource and the quality of water in the water resource which may be required for the Reserve and 
for meeting international obligations.  The IWULA fails to take into account the impacts of the proposed project 
with regards to the need to ensure that the quality of water in a water resource will be sufficient to meet the 
Reserve and doesn’t take into account the different quality of water in the Crocodile River (West) and the 
Matlabas/Mokolo Rivers (this is addressed under section 27(1)(g) below,  The NWA defines ‘Reserve’ as the 
quantity and quality of water required to satisfy basic human needs of water users in the present and in the 
reasonably near future and to protect aquatic ecosystems in order to ensure the ecologically sustainable 
development and use of a water resource. Accordingly, water quality is a huge consideration that must put the 
needs of the surrounding communities and future generations at the forefront and consider the impacts on the 
water resource as contained in section 27(1)(f) as well.  

 
97. According to the Aquatic Review Report, the RQO and the Reserve have not been assessed adequately, and that 

there are gaps in the IWULA.  This means that in addition to the section 27((1)f) requirement, the IWULA fails 
to meet the section 27(1)(g) requirement to assess the class and resource quality objectives; as well as the 
section 27(1)(j) requirement, pertaining to the quality of the water required for the Reserve. 

 
98. The MCWAP-2A project will deliver 75 million m3a from the Vlieepoort Abstraction Works into the Crocodile 

(West) River at the Vlieepoort Weir. Accordingly, such a project is referred to as an Inter-Basin Water Transfer 
(“ITB”).76 Whilst IBTs have begun to increase world-wide, the initiation of a transfer from donor catchment to 
receipt catchment may result in a permanent loss of water in a catchment donor and detriment to its benefit.77 
According to Zhuang (2016) l “because IBTs have enormous ecological risk, it is necessary to comprehensively 
analyse the inter-basin water balance relationship, coordinate the possible conflicts and environmental quality 
problems between regions, and strengthen the argumentation of the ecological risk of water transfer and eco-
compensation measures”. 78  With that said, the environmental, social and economic needs of all basins 
concerned must be given equal weighting and assessed to the same level. This also demonstrates the sensitive 
nature of these projects and the need for thorough impact assessment in order to give a comprehensive 
understanding of effects that the project will have on the water resource as well as the people who rely on the 
water resource (water users). 
 

99. According to the Aquatics Review report, the IWULA specialist reports for the MCWAP-2A contain significant 
gaps in knowledge which will hinder the decision maker from making an informed decision. For example the 
RQO, the Ecological Water Requirements (“EWR”) and how the reserve will be met have not been considered 
as part of the IWULA. Accordingly, 75 m3/a increasing to 125 m3/a will be abstracted from the Crocodile 
(West)/Marico River so failure to undertake this assessment will affect the flow, habitat and water quality in the 
receiving Crocodile River downstream of the weir, and may have implications for downstream users. This is a 
critical point in the assessment of section 27(1)(f) and it hasn’t been considered.  Moreover, the failure to assess 
the reserve and the resource quality objectives means that section 27(g), and section 2(7j) requirements also 
have not been met. 

 

                                                 
76 See Snaddon page 2. 
77 Ibid. 
78 Quoted from Zhuang  (2016). Eco-environmental impact of inter-basin water transfer projects: a review. Environ Sci Pollut Res 
Int. 2016 Jul;23(13):12867-79. Page 2 of Snaddon Report 
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100. The Aquatics Review report also highlights that abstraction from the weir may cause hydrological changes such 
as longer low flow or reduced high flows and this will affect the habitats (this will be discussed in detail above).79 
The impacts on the aquatic biota have not been fully considered and which not only shows significant gaps in 
knowledge but also leads to uncertainty on whether the Ecological Reserve will be met once abstraction 
commences during operational phase.80 

 
101. The among others, the following have not been assessed:  

101.1. Instream; 
101.2. Raparian habitat; 
101.3. Semi-aquatic biota; and 
101.4. Aquatic Invertebrates. 

 
102. Page 3 of the Aquatics Review Report in specific highlights gaps in the Aquatics and Wetland Delineation 

specialist reports that need to be considered for an informed decision to be taken. It reveals that The Aquatics 
Biodiversity Report (Galago 2021) is a high-level document that is based on a single survey. It does not provide 
enough detail to describe the aquatic ecosystem or the impacts to this system of the proposed project. 

 
103. Some of the knowledge gaps pertain to the lack of assessment of the present ecological status (PES) of the 

riparian zones along the Crocodile River. This proves to be an issue since a specific process of assessment and 
delineation is meant to be performed using VEGRAI (Vegetation Response Assessment Index). Further to that, 
an additional gap pointed out by the Aquatics Review Report is the lack of consideration of continuity of riparian 
corridors for animal movement.81 

 
104. Additionally, the report identifies the failure to apply the Macroinvertebrate Response Assessment Index 

(MIRAI) to the Crocodile River downstream of the weir. Instead of applying the MIRAI, “the results have been 
combined with the Bierspruit, resulting in a higher PES category.”82 This high-level assessment, based on a single 
survey, is misleading and does not accurately reflect the ecological integrity of the Crocodile River downstream 
of the weir.  The Bierspruit has a different flow regime to the Crocodile River, and it is inappropriate for the 
results to be lumped together.’ 83  The neglected application of the Assessment Index shows a lack of 
consideration of the biodiversity involved in the project due to a lack of planning. 

 
105. Other gaps identified by the Report are a lack of sampling upstream of the Vlieëpoort Weir (which means that 

the impacts by inundation on the biota and habitats are unknown), the lack of a baseline assessment of the 
aquatic bird and mammal species communities along the river reach (which are RQO requirements for the lower 
Crocodile River), as well as the lack of assessment of pans for pan-adapted biota (phyllopod crustaceans such 
as African Bullfrog and pan-adapted bird species). 84 

 
106. There are also discrepancies between the list of expected species in the Fishway Assessment and the Aquatic 

Biomonitoring Report – an indication that a more comprehensive aquatic assessment is required. Also, the 
impacts of diversion of water around Borrow pit BB-SS1 has not been assessed - the impacts of such a diversion 
will have significant impacts on sensitive aquatic biota, the management of such impacts will thus be 
paramount.  

 
107. In addition, there is a lack of detail surrounding groundwater abstraction levels and the potential effect on the 

water table within the vicinity of the Crocodile (West) River.85 Lastly, water will be needed for construction (a 

                                                 
79 Aquatics Review report page 2 
80 Ibid. 
81  Aquatics Review Report, 2022, p.8. 
82 ibid 
83 Ibid. 
84 Ibid. 
85 ibid 
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section 21(a) WUL)  but no abstraction volumes are available. Lowering of the water table  According to the 
beneath the river due to abstraction will intensify low flow and further affect survival of certain fish species.86 

 
108. In conclusion, the Aquatic Review Report recommends that due to alarming gaps in knowledge discussed above, 

further consideration of water shortages authorisation of this project is premature. It further summarises the 
critical information that would be required in order to make an informed decision on page 15, also reiterating 
that a WULA must all “provide sufficient information to allow for an assessment to be made on the significant 
impacts that the project may have on the environment and....define the management criteria that will be used 
to manage the project” It further states that “without an assessment of flow changes in the Crocodile (West) 
River in the long term, it is doubtful that this can be achieved or that an informed decision can be taken” 87. 
Accordingly, “an informed decision regarding impacts to aquatic ecosystems cannot be made with a reliable 
level of confidence.” In light of the above, the IWULA would need to conduct thorough research in order to allow 
for the decision make to be proper assessment of the impacts of the MCWAP-2A pipeline on the water 
resources. On this bases alone, the IWULA should not be granted, as it has not met the section 27(f), (g) and (j) 
NWA requirements. 
 

F. IWULA did not take into account impact of the project on the water quality to meet the international obligations 

under section 27(1)(j) 

 
109. The IWULA also fails to take into account the impacts MCWAP-2A will have on our neighbouring countries. 

 
110. The IWULA technical report fails to take into account the cumulative impacts of the proposed project, not only 

with regards to return flows to the Mokolo, Lephalale and Limpopo River catchments and the decline of the 
surface and groundwater quality therein, but also in relation to the proposed project’s impacts on international 
rivers.  
 

111. The Limpopo River creates the border between Botswana, Zimbabwe and South Africa. It further flows along 
the northern border of the Kruger National Park. No information, however, is provided in the River Management 
System about the cumulative impacts of the proposed project on the water quality and water levels of rivers in 
South Africa’s neighbouring countries. 
 

112. A body of water like the Mokolo River does not exist in isolation. The flows and run-off of the water will impact 
the quality and reserves of water in neighbouring countries. Water, because of its transboundary nature, must 
be viewed as what it is – a shared commodity. South Africa shares four major water resources with its 
neighbouring countries. The use of this water in these water courses must then be authorised and undertaken 
in a way that does not detract from or hinder other states’ use of the water. The Helen Suzman Foundation 
writes; “It requires of upstream and downstream states to strike a balance between the equitable and 
reasonable use and protection of a shared resource while recognising state sovereignty – all this, while ensuring 
access to safe and sufficient water for everyone within each state.”88 

 
113. As a result of this, the international community has developed a framework for the use and protection of 

international watercourses, while ensuring that the principles of sustainability, equity and reasonableness are 
achieved. In this regard, international and regional instruments have been ratified to provide a framework for 
transboundary watercourse management. 

 

                                                 
86 Ibid. 
87 Aquatics Review Report, page 14. 
88 Helen Suzman Foundation Water Governance II: A Broad Outline of South Africa’s International Obligations [accessed 13 May 
2022]. 
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114. Within the context of the UN Declaration of Human Rights89 (“the UNDHR”) and the International Covenant on 
Economic, Social and Cultural90 (“the ICESCR”), the right to sufficient water is inextricably linked to the rights to 
health and adequate housing and food. Furthermore, in 2010, the UN General Assembly adopted resolution 
64/292 which formally recognised the right to clean and safe drinking water as a human right.91  

 
115. In the regional context, while the African Charter on Human and Peoples’ Rights92 (“the African Charter”) does 

not contain the right to water within its provisions, the African Commission on Human and Peoples’ Rights, in 
Free Legal Assistance Group v Zaire, found that the failure of a State to ensure the provision of clean drinking 
water violates the right to health as encapsulated in the African Charter.93 

 
116. It must be borne in mind that South Africa has ratified both the ICESCR and the African Charter and is obligated 

to comply with their provisions in terms of section 27 (j) NWA and section 231 of the Constitution of the Republic 
of South Africa.94 Courts must consider these prescripts of international law when interpreting the right to 
water. 

 
117. In the management of international watercourses, the guiding principles are that “the right to use 95 water 

flowing from the watercourse [must be exercised] in an equitable and reasonable manner and the 
corresponding duty to ensure that such usage does not cause harm to the use of other countries sharing the 
watercourse.”96 

 
118. The Convention on the Law of Non-Navigational Uses of International Watercourses97 (“the Watercourses 

Convention”) serves as a framework convention in the managing of international watercourses. South Africa 
ratified this treaty in 1998, though it only came into effect in 2014. The Watercourses Convention provides 
guiding principles when it comes to States negotiating agreements around shared watercourses. It aims to 
ensure equitable, optimal and sustainable use through imposing obligations such as the obligation not to cause 
significant harm to a watercourse, the obligation to cooperate with other States and the idea that no single use 
of water has inherent priority over another. 
 

119. In determining what constitutes equitable and reasonable use, the following factors are looked at: 
 

119.1. The natural character of the watercourse; 

119.2. The social and economic needs of the watercourse states; 

119.3. The population dependent on the watercourse in each state; 

119.4. The effects of the use of the watercourse in one state on the other; 

119.5. Existing and potential uses of the watercourse; 

119.6. Conservation, protection, development and economy of use of the water resources and the costs of 

measures taken into effect; and 

119.7. The availability of alternatives, of comparable values, to a particular planned or existing use.98 

 

                                                 
89 United Nations Declaration of Human Rights, 1948. 
90 International Covenant on Economic, Social and Cultural, 1976. 
91 General Assembly resolution 64/292, The human right to water and sanitation, A/64/292 (3 August 2010). 
92 African Charter on Human and Peoples’ Rights, 1986. 
93 Free Legal Assistance Group v Zaire, Communication no 25/89, 47/90, 56/91, 100/93 (English version), October 1995, at para 
47. 
94 Section 231, Constitution of the Republic of South Africa 
95 SADC Revised Protocol on Shared Watercourses, 2000. 
96 Helen Suzman Foundation Water Governance II: A Broad Outline of South Africa’s International Obligations [accessed 13 May 
2022]. 
97 The Convention on the Law of Non-Navigational Uses of International Watercourses, 1997. 
98 Article 6, The Convention on the Law of Non-Navigational Uses of International Watercourses. 
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120. In the context of the Watercourses Convention, the Southern African Development Community (“the SADC”) 
developed the regional Protocol on Shared Watercourses99. This was later revised to bring it in line with 
international guidelines – the Revised Protocol on Shared Watercourses100 . The Revised Protocol aims to 
promote, amongst other things, closer cooperation between States for sustainable and co-ordinated 
management, protection and utilisation of shared watercourses. 

 
121. Section 102 of the NWA specifically provides for the creation of bodies for the implementation of international 

agreements particularly with regards to: 
(a) “investigating, managing, monitoring and protecting water resources; 
(b) regional co-operation on water resources: 
(c) acquiring, constructing, altering, operating and maintaining a waterwork; or 
(d) the allocation, use and supply of water.”101 

 
122. In furtherance of this and in terms of the four watercourses that South Africa shares with its neighbouring 

countries, three institutions have been developed – the Orange/Senqu River Basin Commission (ORASECOM), 
the Limpopo Watercourse Commission (LIMCOM) and the Komati River Basin Water Authority (KOBWA). 
Reference is not had to any engagement with any of these bodies in the IWULA.  

 
123. It is in the context of the ICESCR and the UNDHR, which are a part of binding customary international law, South 

Africa’s regional agreements relating to shared watercourses and domestic law, that the failure to consider the 
proposed project’s impacts on neighbouring countries’ water supply is unjustifiable. Section 27 (j) NWA 
specifically calls on the responsible authority to consider the quality of the water required for the reserve and 
for meeting South Africa’s international obligations.  
 

124. In summary, the aforementioned knowledge gaps are significant in view of the factors that a responsible 
authority should take into account in the issuing of a IWUL, specifically in relation to water class, water quality 
and South Africa’s international commitments.  The omission of such assessments and considerations from the 
IWULA and associated specialist reports is a major shortcoming in meeting the requirements of section 27 (1) 
(g) & (j) of the NWA. It is not known whether or not the Reserve will be met should the project commence – the 
knowledge of such is a statutory requirement in that a responsible authority must take into account in terms of 
section 27 (1) (j) of the NWA. Futhermore, the DWS has failed to consider South Africa’s international 
obligations. This falls short of the requirement in section 27 (j) and this failure should be duly taken into account 
by the responsible authority in deciding on the WUL application. We conclude that the requirements of section 
27 (1) (g) & (j) have not been fully addressed. 

 

G. IWULA did not address the considerations related to the applicable catchment management strategy (Section 

27(1)(e)); investments (section 27(1)(h)); and the probable duration of any undertaking for which a water use is 

to be authorised (section 27(1)(k)) 

 
125. Section 27 of the NWA requires that all factors be taken into account, this includes any catchment management 

strategy applicable to the relevant water resource; 27(1)(h) investment already made by the water in respect of 
the water use; and section 27(1)(k) the probable duration of any undertaking for which a water use is to be 
authorised. The above mentioned requirements have not been addressed by the DWS, accordingly the DWS has 
failed to show how it has complied with all the relevant factors contained in section 27.  
 
 

 

                                                 
99 Protocol on Shared Watercourses, 1995. 
100 Revised Protocol on Shared Watercourses, 2000. 
101 Section 102, National Water Act 36 of 1998. 
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H. The DWS has failed in its IWULA to address majority of the sections contained in section 27 of the NWA 

 
126. It has been demonstrated that the IWULA fails to meet key requirements contained in section 27 (1) of the 

NWA.  
 

127. The scant three page section in the Draft IWULA report addressing the section 27 requirements, fails to address 
how it has complied with section 27(1)(a), 27(1)(b), section 27(1)(c), section 27(1)(e), section 27(1)(f), section 
27(1)(g), section 27(1)(h), section 27(1)(j), and section 27(1)(k).  

 

128. In terms of the section 27(1)(i) and section 27(1)(c), as indicated above, whilst the DWS submits that the 
MCWAP-2A project is purportedly of strategic importance (to unlock the mineral belt and support the power 
stations, FGD and the mines in the area), our client submits that this motivation is misguided.  As fully elucidated 
in paragraphs 40-67 above, unlocking coal energy development in Limpopo is unnecessary, based on outdated 
feasibility studies and the motivation failing to take into account that coal is the key driver of climate change 
and its devastating impacts. The world, including South Africa urgently needs to stop the build out of coal and 
not enable it. 

 

129. Contrary to DWS’ submissions, this proposed project is not in the public interest, nor it is strategic.  This is 
because there are limited economic incentives for supporting coal projects given the availability of cheap 
renewable energy alternatives that would support climate mitigation efforts at the same time as providing South 
Africans with reliable energy sources.102 Renewable energy sources are much less water intensive than their 
coal counterparts, making infrastructure projects such as MCWAP-2A unnecessary and undesirable. In other 
words, there are alternative means to provide electricity security and economic development to South Africa 
that do not entail exploitation of coal resources, and therefore which would render this project unnecessary 
and undesirable. Arguably, it would not be in the public interest to proceed with a project to supply water 
primarily to coal development, which would exacerbate transition risk and South Africa’s climate vulnerability. 
Based on these findings, we dispute that this project has adequately assessed the strategic importance of the 
project as contained in section 27 (1)(i) argued by the DWS, it further fails to show the efficient and beneficial 
use of water in the public interest as contained in section 27 (1)(c). 
 

130. From a socio-economic perspective, the DWS heavily bases its motivation for the project on socio-economic 
impacts in both the Thabazimbi and Lephalale Region, which is relevant to section 27(1)(d). However, as 
indicated above, this is not substantiated, and the Socio-Economic Impact Baseline Report referred to in the 
IWULA has not been made available.  We again request that this report be made available to I&AP for a minimum 
30 day public consultation. As indicated above, the DWS should indicate not only the positive, but the negative 
socio-economic impacts associated with the project, including any impacts on the water catchments and water 
catchment users.  As indicated, supporting the build-out of costly projects is also not in the public interest 
because they are at risk of becoming stranded assets, thereby creating undue financial burden on the public.  
Failing to address this issue as well as any negative socio-economic impacts that may arise from the project 
indicates that IWULA has not met the 27(1)(d), requirements.  

 
131. In terms of section 27(1)(a),(b),(e), (f), (g) (j) requirements related to quality of water, impacts on other users, 

the need to redress past discrimination and beneficial use of water, it has been shown above through the 
independent expert reports, that the project will have negative impacts on the water resource (i.e. the aquatic 
biota, deterioration of  water quality and quantity, impact on downstream users and aquatic systems). The 
independent expert reports also show that there are vast gaps in knowledge and inadequate information for 
proper assessment of IWULA, in order for the decision makers to reach a decision. As such, the WULA cannot 
reasonably be granted.  In addition to the knowledge gaps, the section 27 requirements of the NWA has not 
been met. On this basis alone, the IWULA should be refused.  
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V. OBJECTION3: THE IWULA FAILED TO TAKE INTO ACCOUNT THE IMPACTS OF CLIMATE CHANGE   

 
132. We record that a Climate Change Impact Assessment (“CCIA”) was not attached to the IWULA for this project 

nor are we certain as to whether this assessment has been conducted. We are therefore not able to assess 
whether the direct, indirect, and cumulative climate impacts from the growth in coal mining, power plants, and 
industry enabled by MCWAP-2A will affect the Lephalale region. The DWS’s own climate Change Vulnerability 
Risk Assessment and Climate Change Policy103  (attached as annexure “E” and “F”)  has not been attached or 
considered in the IWULA.  Furthermore, this implies that the project fails to assess potential threats of climate 
change. As indicated above, impacts of climate change is one of the relevant factor which must be considered 
in terms of section 27 NWA requirements, as elucidated in the Khanyisa ruling.104 

 
133. In addition to increasing South Africa’s GHG emissions by enabling  harmful projects in the context of climate 

change, the project itself is vulnerable to climate change impacts and the project will exacerbate climate impacts 
that are already ongoing in the region. Nick King’s Report predicts impacts of climate change in 
Lephalale/Limpopo region. Accordingly, between 2021-2040, the following is predicted:   

 
133.1. “the climate warming in the already drier and hotter interior that is occurring faster than elsewhere, will 

almost certainly deliver significant negative impacts on livelihoods.”105 

133.2. “Local communities will very likely no longer be able to depend on rain-fed agriculture and rangeland 

grazing for livestock, and rainfall that does come will increasingly come in extreme events, including 

devastating hailstorms and tornadoes destroying crops, killing livestock and people and damaging 

homes and buildings.”106 

133.3. “Many of the most vulnerable – children, the elderly and the infirm - will likely succumb to heat stress 

during extreme heat events as they have few options to avoid the heat. For many people, these personal 

losses will be compounded by the feelings of inability to cope with their changing lives, especially for 

parents with young children now suffering from malnutrition and severe illnesses, and for whom ‘normal’ 

daily lives are impossible. Children will almost certainly suffer severe mental trauma in these 

circumstances.”107 

133.4. “Extreme storm events, including floods will very likely wash away houses and transport infrastructure 

such as bridges, collapsing road transport and further isolating communities in the Lephalale region from 

immediate disaster relief, and longer term to work, schooling and health care.”108 

133.5. “The surrounding bushveld will almost certainly dry out dramatically, exacerbating fire risks and damage 

to life and property. Changes to the biodiversity landscape mean that even traditional coping 

mechanisms such as foraging for bushmeat are no longer viable options, and it will likely become almost 

impossible to find the medicinal plants many people still rely on.”109 

 
134. Furthermore, between 2040 and 2060, Nick Nick’s report predicts that: 

                                                 
103 DWS (2018) Climate Change Risk and Vulnerability Assessment of Water Resources in the Limpopo WMA; and DWS (2021) 
Water and Sanitation Sector Policy on Climate Change. 
104 The Trustees of the Groundwork Trust vs Acting Director- General Water Affairs and ACWA Power, Khanyisa Thermal Power 
station (Pty) Ltd WT02/18/ MP. Decision: https://cer.org.za/wp-content/uploads/2020/07/Appeal-Decision-of-the-Water-
Tribunal-groundWork-vs-Acting-DG-Water-and-ACWA-Khanyisa-Power-July-2020.pdf  ad para 20. 
105 Nick King, page 9. 
106 Nick King, page 10. 
107 ibid. 
108 ibid. 
109 ibid. 
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134.1. “ongoing multi-year ‘droughts’ will almost certainly prevent any further rain-fed agriculture, and very 

likely collapse almost all commercial agricultural enterprises and even the game farms will likely lose 

most of their wildlife as these cannot move beyond the fences ”110 

134.2. “Many farmworkers will very likely lose their jobs and unemployment will be rife, leading to severe social 

conflicts and necessitating migration to the cities” 

134.3. “Temperatures will almost certainly be too hot to work outdoors for most of the year, curtailing almost 

all agricultural fieldwork and manual labour”111. 

 
135. The IWULA does not fully account for each of these project impacts, and therefore does not thoroughly assess 

the extent of current and future harm in the context of climate change. 
 

A. The climate crisis at hand 

136. It is incontrovertible that we are in a climate crisis which is being caused by human activities that emit carbon 
dioxide (“CO2") and other GHGs into the Earth’s atmosphere. South Africa is party to several international legal 
instruments aimed at addressing climate change. It has signed and ratified the United Nations Framework 
Convention on Climate Change (“UNFCCC”), acceded to the Kyoto Protocol and signed and ratified the Paris 
Agreement of 2015. The Paris Agreement commits state parties to limiting the global average increase in 
temperature to “well below 2°C above pre-industrial levels” and to “pursue efforts to limit the temperature rise 
to 1.5° above pre-industrial levels”. 

 
137. 1.5° is not an arbitrary number.  Global average warming above 1.5°C above pre-industrial levels will have 

profoundly harmful effects on humanity and the planet, including in South Africa. This scientific consensus is 
captured in the reports of the United Nations Intergovernmental Panel on Climate Change (“IPCC”)—the world’s 
foremost authority on climate science, which South Africa has recognised to “be of the highest important in 
guiding our actions”112. 

 
138. In 2018 the IPCC prepared a Special Report on the impacts of global warming of 1.5°C above pre-industrial levels. 

The Summary for Policy Makers published alongside that report recorded those human activities are causing an 
increase in the Earth’s temperature and this poses a risk to health, livelihood, food security and water supply.113 
The relevant paragraphs read: 

 
“Human activities are estimated to have caused approximately 1.0°C of global warming above pre-industrial 
levels with a likely range of 0.8°C to 1.2°C. Global warming is likely to reach 1.5°C between 2030 and 2052 if it 
continues to increase at the current rate. Climate-related risk to health, livelihoods, food security, water supply, 
human security, and economic growth are projected to increase with global warming of 1.5°C and increase 
further with 2°C.” 

 
139. On 9 August 2021, the IPCC released the first of three Working Group reports (The Physical Science Basis) which 

will, along with three special reports, collectively comprise the Sixth Assessment Report, providing the most up-
to-date review of the science relating to climate change (“IPCC’s Sixth Assessment”).  The Summary for Policy 
Makers clearly establishes that with each incremental increase in global average temperature comes more 

                                                 
110 ibid. 
111 ibid 
112 2021 NDC Update, p 2 
113 IPCC (2018), Summary for Policymakers. In: Global Warming of 1.5°C. An IPCC Special Report on the impacts of global 
warming of 1.5°C above pre-industrial levels and related global greenhouse gas emission pathways, in the context of 
strengthening the global response to the threat of climate change, sustainable development, and efforts to eradicate poverty, p 
4-5  



 
 

27 

substantial harms.  In other words, every fraction of a degree makes a difference in the ultimate health and 
survival of the planet. 
 

140. There is wide consensus that urgent action is necessary in the next decade to limit global warming to 1.5°C. In 
2018, the IPCC found that to limit warming to 1.5°C, countries must reduce CO2 emissions by 45% within the 
next decade and achieve net zero emissions around 2050.114  Unfortunately, to date, the global community has 
fallen short of reaching this goal. According to the UN Emissions Gap Report of 2020, the world is currently 
heading for at least a global average 3°C of warming by 2100,115 which as described below, would lead to higher 
levels of warming in South Africa. 
 

B. South Africa is highly vulnerable to the effects of climate change 

141. The South African government has repeatedly acknowledged the reality of climate change and the severe threat 
that this poses to the country.116 President Ramaphosa has declared that climate change “is the most pressing 
issue of our time.”117  The government has also recognized the harms of climate change in the 2019 National 
Climate Change Adaptation Strategy, which was approved by Cabinet. The Adaptation Strategy Provides a 
common vision of climate change adaptation and climate resilience for the country, and recognizes that South 
Africa is already experiencing the negative effects of climate change and is expected to suffer significant 
consequences in the future. 

 
142. South Africa’s specific vulnerability is also recognised in the government’s SA-LEDS. This strategy was published 

by the South African government in 2020, in terms of the Paris Agreement obligation to “formulate and 
communicate long-term low greenhouse gas emission development strategies” by 2020. This Strategy states 
that: 

 
“South Africa is particularly vulnerable to the impacts of climate change. These changes will impact on water 
resources and food production, and increase the vulnerability of impoverished communities, amongst others 
(DEA, 2013). For this reason, the South African government regards climate change as a considerable threat to 
the country and its socio-economic development, having the potential to undermine many of the advances made 
in recent years. At the same time, if climate change is to be limited through limiting the growth in global GHG 
emissions, with South Africa contributing its fair share to emission reductions, there will be other implications 
for the country. As one of the top 20 emitters globally, with a high dependency on fossil fuels, substantial 
emission cuts will be required”. 

 
143. As stated above in  Nick King’s report, South Africa will experience intensifying pressure on freshwater and food 

security, giving rise to conflict, force climate migration, social instability and adverse health impacts. 
Infrastructure will become increasingly damaged impacting the economy. The report highlights how climate 
change disproportionately impacts the youth. Nick King highlights that children are likely succumb to heat stress 
during extreme heat events as they have few options to avoid the heat and will almost certainly suffer severe 
mental trauma in circumstance of heat waves.118  A 2020 study from the Wits Global Change Institute,119 states 
that the top climate risks faced by South Africa are food insecurity and the viability of the agricultural sector; 
water insecurity, energy system risks, adverse impacts on health and wellbeing; and loss of biodiversity and 
ecosystem services.  Climate change and its catastrophic consequences are already a reality, but these 
consequences will continue to escalate throughout the 21st century if global average temperatures continue to 

                                                 
114 IPCC Executive summary, page 12.   
115 Emissions Gap Report 2020 (2020), UN Environmental Programme, page 35. 
116 National Climate Change Response White Paper (October 2011), Government of the Republic of South Africa 
117 President Ramaphosa’s speech at the Virtual Leaders’ Summit on Climate Change in April 2021. 
118 Nick King Report, page 10. 
119 Brkic, B. (2020), The Climate Risks We Face, available at https://www.scribd.com/document/479771696/The-Climate-Risks-
We-Face#download&from_embed  
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rise unchecked.  By the time that these consequences are truly felt, many of the adult decision-makers will be 
long dead.  Children and young people will be left to deal with the consequences of extreme weather events, 
heatwaves, droughts, coastal flooding, famine, cyclones and social upheavals that will follow. 

C. Direct and indirect impacts of enabling climate harmful projects 

 
144. The project is likely to be a costly and risky inter-basin transfer to supply water in large part to proposed and 

existing coal mines and coal-fired power plants in the Waterberg area.120As mentioned, by enabling the 
development of new coalfields and a power plant, the project would increase South Africa’s GHG emissions at 
a time when the world needs to phase out coal as demonstrated above.  
 

145.  In 2018, a report121 by Bradley Udall, Senior Water and Climate Research Scientist/Scholar at the Colorado 
Water Institution in Colorado State University,  found that the Mokolo catchment will experience a reduction in 
annual precipitation regardless of future emissions, and there is “strong positive correlation” between the 
amount of warming and future reductions in precipitation in the area. 122  Udall concludes that the strong 
preponderance of scientific evidence indicates that flows in the Mokolo and Crocodile (West) Rivers will likely 
significantly decline as the 21st century warms due to higher evaporation and evapo-transpiration and increased 
incidents of flash droughts123 Udall cautioned: “South African water and infrastructure planners and government 
should prepare for significant Mokolo and Crocodile (West) River flow reductions and refrain from actions that 
will increase the risks of undesired outcomes. Maladaptive actions would include increasing the demands on 
these already over-allocated water systems, and contributing to additional warming by increasing emissions of 
greenhouse gasses through the construction of long-lasting, new coal-fired power plants”.124 
 

146. In summary, climate change creates a significant risk to the project. As shown by the cited studies above, while 
the project promises certain amounts of water yield, climate change will reduce the water yield throughout the 
MCWAP-2A system – a risk to the alleged strategic value and feasibility of the project. This has not been assessed 
by the DWS in IWULA.  
 

D. Worsening local conditions due to climate impacts  

 
147. The Waterberg area is highly sensitive to certain climate change impacts, such as reduced freshwater 

availability, disease propagation, food insecurity, and negative impacts on sensitive biodiversity areas. This was 
highlighted in Nick King’s report and has been fleshed in at paragraphs 134-135 above. The MCWAP-2A project 
– if it proceeds - will further exacerbate these issues within the region, in that it would pose risk to sensitive and 
scarce water resources in the area. 

 
148. South Africa is already a water-scarce country, due to the combination of an inherently low and variable rainfall, 

high levels of evaporation, and the rapidly rising demand for water for agriculture, industries and urban areas. 
Rising temperatures and decreasing, intermittent rainfall, are predicted to decrease available freshwater 
supplies.125 Decreasing rainfall results in an approximately threefold decrease in available freshwater, meaning 
that for every 1 litre decrease in annual rainfall, approximately 3 litres of available freshwater will be lost.126 
Reduction of freshwater availability, which is already critically limited, deterioration of water quality, due to lack 
of fresh water flow, and increase in illnesses and diseases due to lack of clean water, are all anticipated due to 

                                                 
120 Scoping Report, p 9 
121 https://cer.org.za/wp-content/uploads/2018/03/Udall-Mokolo-Crocodile-Rivers-Analysis-Notarized-.pdf 
122 Udall, B. (2018), 21st Century Climate Change Impacts on Mokolo and Crocodile (West) River Flows South Africa, pp19, 20 
123 ibid at page 27. 
124 Ibid  at page 28. 
125 Scholes, R. and Engelbrecht, F. (September 2021), Climate impacts in southern Africa during the 21st Century. Expert Report 
commissioned by CER, page 5 Climate-impacts-in-South-Africa_Final_September_2021.FINAL_.pdf (cer.org.za). 
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climate change.127 Increasing conflict over scare water is predicted to rise in the future, and give way to conflicts 
with neighboring countries over shared river-basin resources and diminishing supplies.128 
 

149. In the Limpopo/Lephalale region specifically, climate warming in the already occurring faster than elsewhere. 
With increasing extreme weather events, droughts are especially likely in the region. 129  It is “very likely” 
predicted that conflict over water use and allocations will rise, and that service delivery protests in this region 
will shift focus to also include protesting against big water uses such as mines, power stations, as people struggle 
to obtain water for domestic use against a backdrop of rapidly rising temperatures and extended drought 
regimes. 

 

E. Food insecurity 

 
150. Climate change has also already had an impact on South Africa’s agricultural production, which will continue to 

increase in a warmer world. Rising temperatures, more frequent and intense droughts, and lower freshwater 
availability all impact on crops and livestock. The risk of food insecurity will increase substantially as global 
average temperatures continue to rise beyond the 1.5°C threshold. At 3°C global warming, the livestock industry 
(including wool, milk and meat production) and crops (such as staple maize crops) are anticipated to have lower 
yields, which will lead to further food insecurity and hunger.  

 
151. Rising temperatures inducing prolonged drought will also lead to reduced levels of soil moisture reducing plant 

growing days; combined with heat stress “making agricultural labour untenable.”130 Warmer temperatures also 
enable greater pest and disease productivity and outbreaks on crops, livestock and wildlife will almost certainly 
increase.131 This will lead to an increase in food insecurity as these food resources become less available due to 
these impacts on food supply.  

 
152. In the Limpopo/Lephalale region specifically, it is predicted that “local communities will very likely no longer be 

able to depend on rain-fed agriculture and rangeland grazing for livestock and rainfall that does come will 
increasingly come in extreme events, including devastating hailstorms and tornadoes destroying crops, killing 
livestock and people…”132 It is also “very likely” that as a result of these climate impacts, food insecurity will 
become a major cause of socio-economic stress in the region, commercial farmers will struggle to obtain 
sufficient irrigation water.133 

 
153. As demonstrated above, the project would enable significant growth of new polluting coal projects in the 

Waterberg area. Not only will the coal projects contribute significantly to South Africa’s GHG emissions, they 
will also exacerbate the impacts of climate change in the local area by utilising, and potentially polluting, scarce 
and limited water resources, which are needed by communities and the environment for climate adaptation 
and resilience. 

 

VI. CONCLUSION 

154. In light of the above, our clients submit that the irregularity of having the DWS as the applicant as well as the 
responsible authority and assessment of the requirements of section 27 NWA considerations, if properly 
considered, would require a decision-maker to refuse to issue a IWUL to the DWS. 
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133 Ibid at page 10 
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155. We also point out that the failure of the IWULA to take the climate change impacts on the proposed water uses 
into consideration is a fatal flaw to the IWULA. 

 
156. We request that you confirm receipt of these objections and kindly let us know if you require any further 

information. 
 
157. Our clients’ rights are fully reserved. 
 
 
Yours faithfully 
CENTRE FOR ENVIRONMENTAL RIGHTS 
 
per:  
 
Michelle Koyama 
Attorney 
Direct email: mkoyama@cer.org.za 
 
 
 
 
 
 


