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29 January 2021 
 
Dear Sirs 
 
OBJECTIONS TO THE 7 DECEMBER 2020 DRAFT ENVIRONMENTAL IMPACT ASSESSMENT REPORT 
[REVISION 01] OF THE PROPOSED MUSINA-MAKHADO SPECIAL ECONOMIC ZONE, LOCATED WITHIN THE 
VHEMBE DISTRICT MUNICIPALITY OF THE LIMPOPO PROVINCE 

I. INTRODUCTION 
 
1. We address you as the Centre for Environmental Rights on behalf of our clients groundWork, Earthlife 

Africa, and Mining and Environmental Justice Community Network of South Africa, all of whom have an 
interest and expertise in environmental justice issues, and a long-standing history of working with, and 
representing, the interests of historically disadvantaged communities within the Limpopo Province and 
more broadly within South Africa.  

 
2. On 1 November 2019, we submitted comments on the final scoping report for the proposed Musina-

Makhado Special Economic Zone, also called the Energy Metallurgical Special Economic Zone (the 
EMSEZ or the project). In September 2020, the Environmental Assessment Practitioner (EAP), Deltabec, 
published a Draft Environmental Impact Assessment (Draft Assessment) for the EMSEZ. On 22 October 
2020, we submitted comments regarding the Draft Assessment. On 7 December 2020, the 
Environmental Assessment Practitioner partially released a revised assessment for public comment 
(Revised Assessment). The purpose of this letter is to submit our comments on this Revised Assessment. 
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These comments should be read in conjunction with our prior objections, as many of them were not 
addressed in the Revised Assessment.  

 
3. An environmental impact assessment report must contain the information that is necessary for the 

competent authority to consider and come to a decision on the application, and must include, a 
reasoned opinion as to whether the proposed activity should or should not be authorised.1  In the 
Revised Assessment, however, the EAP concluded that it “is not currently in a position to … provide a 
final opinion at this point in time” as to whether an environmental authorisation should be granted.2 
This is a significant departure from the Draft Assessment, in which the EAP recommended that an 
environmental authorisation should be granted if certain conditions were met.3 The EAP explained that 
its recommendations changed due to “material and procedural risks” that arose after the previous 
public review period ended on 22 October 2020, including the inability to give proper lead-time for 
specialists to conduct key studies, prepare for site visits, and respond to public comment due to time 
constraints, “which risks the EIA process.”4 The EAP should have recommended that an environmental 
authorisation be denied because of these material and procedural flaws. 

 

4. In addition to these flaws identified by the EAP, as detailed below, the Revised Assessment failed to 
ensure a procedurally fair process; did not allow for effective public participation; is missing information 
on project design, project impacts and project alternatives; and is based on inadequate specialist 
assessments. An environmental authorisation should not be granted due to these fatal defects.  

 

5. Even if these procedural and substantive flaws were remedied, no environmental authorisation should 
be issued due to the EMSEZ’s highly negative impacts to climate change, water, and waste; uncertainties 
about the EMSEZ’s electricity supply; and the risks that the EMSEZ poses to human health and the 
natural environment. These negative impacts, which that EAP itself has acknowledged “may in all 
likelihood, outweigh the identified positive impacts,”5 establish that the EMSEZ is inconsistent with the 
public’s right to a healthy environment and with South Africa’s sustainable development goals.  

 
6. For these reasons, no decision-maker could rationally or reasonably issue an environmental 

authorisation for the project. The EAP should recommend against authorizing the project. 

II. THE REVISED ASSESSMENT FAILED TO ENSURE A PROCEDURALLY FAIR ENVIRONMENTAL REVIEW WITH 
EFFECTIVE PUBLIC PARTICIPATION 

 
 The Revised Assessment Failed to Resolve the Conflict of Interest, Bias and Lack of Authority of the 

Decision Maker 

7. The Revised Assessment failed to resolve concerns raised in our prior submission regarding procedural 
fairness, including the Limpopo Department of Economic Development, Environment and Tourism’s 

                                                 
1 Environmental Impact Assessment Regulations, 2014, Appendix 3, Regulation 3. 
2 Delta Built Environment Consultants (Pty) Ltd, “Musina-Makhado Special Economic Zone Designated Site Environmental Impact 
Assessment Report Draft Report Revision 01,” (December 2020) (Revised Assessment) p. XII.  
3 Delta Built Environment Consultants (Pty) Ltd, “Musina-Makhado Special Economic Zone Designated Site Environmental Impact 
Assessment Report Draft Report Revision 00,” (September 2000) (Draft Assessment) p. IX.  
4 Revised Assessment at p. IX.  
5 Revised Assessment at p. VIII.  
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(LEDET) conflict of interest and lack of authority to be the decision-maker for this project. 6 As we have 
noted before, the Minister of the Department of Environment Forestry and Fisheries (DEFF) is the 
competent authority.7 These irregularities deny our clients a procedurally fair process.  

 
8. Section 3(1) of the Promotion of Administrative Justice Act, 2000 (PAJA) requires procedurally fair 

administrative action. Administrative action is reviewable where the administrator who took the 
decision is biased or reasonably suspected of bias,8 or when a decision was taken by an administrator 
who lacked the authority to do so.9 Regarding bias, both actual bias and apparent bias invalidate an 
administrative decision. 10  Regarding administrative authority, Section 24C(2) of the National 
Environmental Management Act, 1998 (NEMA) states that Minister is the competent authority if the 
activity has a development footprint that traverses international boundaries or is undertaken by a 
provincial department responsible for environmental affairs or is an organ of state performing a 
regulatory function and reporting to a Member of the Executive Council. These laws give effect to 
section 33 of the Constitution, which provides a right to procedural fairness.  

 
9. The Revised Assessment failed to address the conflict of interest that we noted between the Limpopo 

Economic Development Agency (LEDA), who is the applicant for the EMSEZ environmental 
authorisation, and LEDET, who is the decision maker, as outlined in the previous submission.11  

 
9.1. Here, the applicant and the decision maker are closely connected, if not essentially one and 

same, and have an interest in the outcome of the EMSEZ’s environmental authorisation.  
 

9.2. LEDET is the holding company of LEDA;12 LEDET owns 100% of LEDA;13 LEDET finances LEDA14 
and has transferred R355 616 000 to assist LEDA with obtaining special economic zone 
designation for the EMSEZ; 15 LEDA functions as the “implementing agency” of LEDET;16 LEDET 
is on LEDA’s board of directors;17 LEDET appoints LEDA’s board of directors and approves its 

                                                 
6 Center for Environmental Rights, “Objections to the Draft Environmental Impact Assessment Report of the Musina-Makhado 
Special Economic Zone, Located Within the Vhembe District Municipality of the Limpopo Province,” (22 October 2000) (CER 22 
October 2020 Comments) ¶¶ 22-25. 
7 Center for Environmental Rights, Letter to the Honourable Minister Barbara Creecy regarding The Proposed Musina-Makhado 
Special Economic Zone Infrastructure, Located Within The Vhembe District Municipality Of The Limpopo Province, (21 October 
2019) https://cer.org.za/wp-content/uploads/2019/11/Annexure-C-CER-letter-to-DEFF-of-21-10-19.pdf.  
8 Section 6(2)(a)(iii) of the Promotion of Administrative Justice Act 3 of 2000, as amended (PAJA 2000).  
9 Section 6(2)(a)(i), PAJA 2000. 
10 Department of Justice and Constitutional Development, “About” https://www.justice.gov.za/paja/about/review.htm.  
11 CER 22 October 2020 Comments at ¶¶ 22-25.  
12 Limpopo Economic Development Agency (LEDA), “Annual Report, 2017/18,” (LEDA Annual Report, 2017/18) p. 70 
http://www.lieda.co.za/Wordpress/wp-content/uploads/2019/03/LEDA-AR-2018-final.pdf.  
13 Ibid.  
14 Parliamentary Monitoring Group, “Report of the Select Committee on Finance on the Limpopo Oversight Visit,” (14 October 
2015) § 2.4 https://pmg.org.za/tabled-committee-report/2629/.  
15 Department of the Limpopo Economic Development, Environment and Tourism (LEDET), “Annual Report 2016/17,” p. 59 
https://provincialgovernment.co.za/department_annual/560/2017-limpopo-economic-development-environment-and-tourism-
annual-report.pdf.  
16 LEDA Annual Report, 2017/18 at p. 9.  
17 LEDA, “Office of the Chief Executive Officer Enterprise Development Finance, MMSEZ Strategic plan 2020/21-2024/25,” 
(MMSEZ Strategic Plan) p. 19 https://mmsez.co.za/wp-content/uploads/2020/05/FINAL-MMSEZ-STRATEGY-06_MARCH-2020-
For-Sign-off_23_03_2020.pdf.  

https://cer.org.za/wp-content/uploads/2019/11/Annexure-C-CER-letter-to-DEFF-of-21-10-19.pdf
https://www.justice.gov.za/paja/about/review.htm
http://www.lieda.co.za/Wordpress/wp-content/uploads/2019/03/LEDA-AR-2018-final.pdf
https://pmg.org.za/tabled-committee-report/2629/
https://provincialgovernment.co.za/department_annual/560/2017-limpopo-economic-development-environment-and-tourism-annual-report.pdf
https://provincialgovernment.co.za/department_annual/560/2017-limpopo-economic-development-environment-and-tourism-annual-report.pdf
https://mmsez.co.za/wp-content/uploads/2020/05/FINAL-MMSEZ-STRATEGY-06_MARCH-2020-For-Sign-off_23_03_2020.pdf
https://mmsez.co.za/wp-content/uploads/2020/05/FINAL-MMSEZ-STRATEGY-06_MARCH-2020-For-Sign-off_23_03_2020.pdf
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budget and corporate performance plan;18 LEDET has prioritized the completion of the EMSEZ; 
and LEDET has led a Provincial Inter-Ministerial Steering Committee to facilitate the 
development of the EMSEZ.19 This unequivocal conflict of interest violates Section 3(1) of the 
PAJA. The Revised Assessment makes no mention of this conflict or states any steps taken to 
address it.  

 
9.3. This conflict of interest violates our clients’ rights to procedurally fair administrative action 

under PAJA. Our clients’ claims cannot be fairly heard where the decisionmaker suffers from 
both actual and apparent bias.  

 
10. The Revised Assessment also failed to resolve issues regarding the lack of LEDET’s authority that we 

raised in our prior submission.20 Under Section 24C(2) of NEMA, the national Minister is the competent 
authority to review projects that will traverse international boundaries, impact a nationally protected 
or conservation area, or be undertaken by a provincial department performing a regulatory function 
and reporting to the MEC.  

 
10.1. The EMSEZ triggers all three of these criteria for the following reasons: 

 
10.1.1. It traverses international boundaries. It will draw water from the Limpopo river, which 

extends into Zimbabwe, and take water from pipelines built in Zimbabwe.21 It would 
likely also cause air pollution to cross international boundaries.  

 
10.1.2. It will impact international heritage and national conservation sites.22  

 
10.1.3. It will be implemented by LEDA and LEDET, and LEDET is a provincial department 

responsible for environmental affairs and performs regulatory functions while 
reporting to the MEC.23  

 
10.2. In response to our objections, the EAP requested written correspondence from both LEDET and 

the Department of Environment, Forestry and Fisheries (DEFF) on whom should be the 
Competent Authority.24 Both LEDET and DEFF indicated that “they are the competent authority” 
and the EAP ultimately concluded that there is a “need for DEFF to be the Competent Authority” 
because water is proposed to be sourced from Zimbabwe.25 The EAP, however, contradicts this 
finding elsewhere in the Revised Assessment, noting that the “Competent Authority” is LEDET.”26 
These inconsistencies must be reconciled and the EAP must clarify that DEFF is the competent 
authority.  

 

                                                 
18 LEDA Annual Report, 2017/18 at p. 54-55; LEDA, “Annual Performance Plan 2020/21,” p. 5, 11 https://mmsez.co.za/wp-
content/uploads/2020/09/AnnualPerformance-Plan-2020-21.pdf.  
19 MMSEZ Strategic Plan at p. 56.  
20 CER 22 October 2020 comments at ¶¶ 26-34.  
21 Revised Assessment at p. XI, 119, 121.  
22 Revised Assessment at p. 127-136.  
23 LEDET, “Environmental Compliance and Enforcement” http://www.ledet.gov.za/?page_id=115 (explaining that LEDET is 
charged with enforcing environmental laws and regulations and reports to the MEC).  
24 Revised Assessment at p. XI.  
25 Revised Assessment at p. XI.  
26 Revised Assessment at p. V.  

https://mmsez.co.za/wp-content/uploads/2020/09/AnnualPerformance-Plan-2020-21.pdf
https://mmsez.co.za/wp-content/uploads/2020/09/AnnualPerformance-Plan-2020-21.pdf
http://www.ledet.gov.za/?page_id=115
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10.3. As noted in earlier submissions, LEDET could have obtained authority through an agreement 
with the Minister pursuant to section 24C(3) of NEMA, a legal provision that allows the Minister 
to transfer its authority, but there is no evidence of such an agreement. Even if there had been 
such an agreement, it would be unlawful because 24C(3) of NEMA cannot override the 
requirement for procedural fair administrative action noted above in terms of PAJA.  

 
11. In conclusion, LEDET’s continuing assertion of authority violates PAJA due to conflicts of interest, bias, 

and a lack of authority. The Minister is the competent authority in terms of NEMA. Any decision taken 
by LEDET in relation to the environmental authorisation will be unlawful and procedurally unfair, and 
there will be strong grounds for review under PAJA and the constitutional right to fair administrative 
procedures.  

 
 The Revised Assessment Failed to Provide Proper Notice, Make Information Reasonably Accessible, and 

Allow Enough Time for Effective and Meaningful Public Participation.  

 
12. The project applicant has a clear legal obligation to ensure that there is effective public consultation. 

The Revised Assessment failed to address our prior public consultation concerns and committed new 
errors since the close of the prior comment period on 22 October 2020.  

 
13. Section 2(4)(f) of NEMA requires effective public participation. For public participation to be effective, 

notice must be given to all interested and affected parties.27 Notice for a project with regional impacts 
must be placed in an official Gazette or newspaper of provincial or national reach, with accommodations 
made for those with illiteracy or disabilities.28 All registered interested and affected parties must be 
provided with a reasonable opportunity to comment,29 and must be allowed to comment on any issues 
which that party believes may be significant.30 An environmental impact assessment must include, 
among other things, a summary of the issues raised by interested and affected parties, and an indication 
of the manner in which the issues were incorporated, or the reasons for not including them.31 These 
regulations are meant to ensure that the public participation process “provide[s] access to all 
information that reasonably has or may have the potential to influence any decision with regard to an 
application.”32 

 

14. There is no indication that comprehensive stakeholder mapping or consultation in this regard has taken 
place, and this is a fatal flaw. In our prior comments, we noted that the EAP had failed to provide proper 
notice to interested and affected parties and failed to make information reasonably accessible.33 The 
Revised Assessment failed to address many of the issues we raised. Regarding notice, the Revised 
Assessment contains no record of newspaper notices in languages other than English or Venda,34 no 
record of measures to ensure illiterate parties or those with disabilities received notice, such as radio 

                                                 
27 Section 41, Environmental Impact Assessment Regulations, 2014 issued pursuant to NEMA, Government Gazette 38282 (4 
December 2014), as amended in Government Notice 706 in Government Gazette 41766 (13 July 2018) (EIA Regulations).  
28 Sections 41(2)(c), 44, 47, EIA Regulations.  
29 Section 41(6), EIA Regulations.  
30 Section 43, EIA Regulations.  
31 Appendix 3, Section 1(h), EIA Regulations.  
32 Section 40(2), EIA Regulations.  
33 CER 22 October 2020 Comments at ¶¶ 38-41.  
34 See Revised Assessment, Appendix D. 
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broadcast announcements,35  and no record of notice to all those affected by the EMSEZ’s water 
transfers, including water users in Zimbabwe. Additionally, the EAP notified interested and affected 
parties of public meetings with less than 14-days’ notice.36 Regarding the accessibility of information, 
the Revised Assessment remains available only in English and thus remains largely inaccessible for many 
interested and affected parties.37 Moreover, at the consultation itself, our clients advise that nearly all 
meetings had a strict 2 hour scheduled duration, and were closed by the facilitator as soon as allotted 
time was up, which hindered effective participation on what is a highly complex project.  In addition, 
our clients advise that not all questions were addressed during the public participation meetings, as the 
specialist in question and/or government officials who had the knowledge of the matter were not 
present. This hampered understanding and discussion during the public participation process.     
 

 
15. The Revised Assessment also fails to allow effective public participation in additional ways to those we 

raised in our previous objections: 
 
15.1. Section 1(h) of Appendix 3 of the EIA Regulations requires public comment to be incorporated 

into the assessment, or an explanation of why certain comments were not incorporated. The 
EAP proceeded under a shortened timeframe that the EAP acknowledges made it “impossible” 
for specialists to incorporate the prior round of comment that closed on 22 October 2020 into 
its reports, 38  address all comments, 39  or provide a summary of all comments received. 40 
Additionally, the EAP acknowledged that it failed to allow enough lead-time for specialists to 
address public comments on the EMSEZ’s future industrial waste dump.41 As a result of this 
failure, “the cumulative impacts of the identified future industrial waste dump as per the master 
plan could not be fully identified.”42 This and other failures are a “material risk onto the EIA 
process and can be seen as a gap,” 43  and violates Section 1(h) of Appendix 3 of the EIA 
Regulations.  

 
15.2. The EAP similarly will most likely fail to incorporate this current round of public comment into 

its next revision. This current round of public comments on this Revised Assessment are due 29 
January 2021. The EAP has until 31 January to submit its environmental assessment to LEDET. 
This short time frame will allow the EAP by its own admission “literally a weekend to finalise 
and update the report for final submission on 1 February 2021. Therefore, it is impossible to 
address the comments and risks to be identified during this round of public consultation.”44 The 
EAP also admits that this time frame is too short for specialists to prepare for site visits.45 A 
public consultation process in which public comments are not realistically considered violates 
EIA Regulations and Section 2(4)(f) of NEMA that requires “effective” public participation.  

 

                                                 
35 CER 22 October 2020 Comments at ¶ 39.1.  
36 Revised Assessment at p. X.  
37 CER 22 October 2020 Comments at ¶ 39.2.  
38 Revised Assessment at p. X.  
39 Revised Assessment at p. XII.  
40 See Revised Assessment, Appendix H, “Issues and Responses Trail.”  
41 Revised Assessment at p. X. 
42 Revised Assessment at p. X-XI.  
43 Revised Assessment at p. XI.  
44 Revised Assessment at p. XI.  
45 Revised Assessment at p. X.  
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15.3. The EAP did not provide the public with an opportunity to comment on a final environmental 
impact assessment. LEDET ordered a final assessment be available for public comment. 46 
However, the EAP submitted only a “revised” draft assessment for comment on 7 December, 
depriving interested and affected parties of the ability to comment on a final draft prior to the 
report’s submission to the decision-maker.  

 
15.4. On 9 January 2021, the EAP informed the public that virtual meetings will take place due to 

COVID-19 restrictions and that traditional communities will have the opportunity for physical 
meetings in the future.  The EAP provided no meaningful alternative for interested and affected 
parties who do not have internet access to make those meetings. Additionally, the lack of clarity 
around when physical meetings will take place with traditional communities—and whether the 
meetings will occur far enough in advance to leave enough time for comments at those 
meetings to influence the final environmental assessment—poses another hurdle for effective 
public participation.    

 
15.5. Lastly, the scope of consultation was unfairly curtailed because some locations which were 

included in the last rounds of public participation are now not included in dates for future public 
meetings, i.e. Molambwane & Waterpoort.47  
 

16. In summary, the environmental authorisation should not be approved because the Revised Assessment 
violated NEMA’s provisions relating to effective public participation.  

III. THE REVISED ASSESSMENT IS MISSING KEY INFORMATION ON THE PROJECT DESIGN, IMPACTS, AND 
ALTERNATIVES. 

 
17. The Revised Assessment’s findings are arbitrary and not supported by evidence because it has not 

obtained important information about the various projects and infrastructure proposed under the 
EMSEZ, failed to assess key environmental impacts, and did not obtain sufficient information on project 
alternatives and cumulative impacts. 
  

 
A. The Revised Assessment Makes Findings That Are Arbitrary Because the Findings Are Based on An 

Incomplete Understanding of the EMSEZ’s Major Infrastructure, Including Associated Mines and Waste 
Dumps. 

 
18. The Revised Assessment is missing key information about various projects and infrastructure proposed 

under the EMSEZ and, as a result, has made conclusions about the EMSEZ’s impacts that are not 
supported by evidence and are arbitrary.  

 
19. NEMA requires a reasoned opinion as to whether the proposed activity should or should not be 

authorized and any conditions that should be made in respect of an authorisation.48 NEMA also requires 
the EAP to study the likely environmental impacts of a proposed project and describe the significance 

                                                 
46 LEDET, Letter to Nico-Ronaldo Retief, “Response to your Request for an Extension of Time,” (26 October 2020) 
https://deltabec.com/wp-content/uploads/2020/11/Extension-of-time-for-MMSEZ-EAIR-until-Jan-2021_29102020_085337.pdf.  
47 See generally, Revised Assessment, Appendix D Copy of Newspapers Placed.  
48 Appendix 3 Section 3(1)(q), EIA Regulations.  

https://deltabec.com/wp-content/uploads/2020/11/Extension-of-time-for-MMSEZ-EAIR-until-Jan-2021_29102020_085337.pdf
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of those impacts.49 A reasoned opinion regarding impacts is not possible when an assessment relies on 
significant assumptions and lacks basic information about a project’s design and infrastructure.  

 
20. The Revised Assessment acknowledges that it is a “high-level” report dealing specifically with the land 

clearing of the EMSEZ’s southern site, a metallurgical and energy cluster.50 The Revised Assessment “will 
only look at the land clearance and the setting up of the service infrastructure to serve the SEZ including 
water, stormwater and sewer pipelines as well as powerlines, electrical substations and roads within the 
SEZ boundary,” including the cumulative impacts of “all [EMSEZ] plants together.” 51  The Revised 
Assessment states additional impacts will be studied later when “each investor plant‐specific entity will 
have to undertake their own respective environmental impact assessment process and associated 
specialist studies, permits and licenses.”52  

 
21. Because of this segmented approach, almost all the specialist studies supporting the Revised 

Assessment, which are found in Appendices I-CC, made significant and substantial assumptions about 
the EMSEZ’s design. In some cases, these studies did not include pertinent information because no data 
was available.  The following are illustrative examples:  

 
21.1. Air quality and health. The air quality and health assessment made several assumptions. For 

example, the air quality assessment made assumptions about where each project component 
would be located within the EMSEZ site, potentially underestimating the significant effects of 
building downdrafts on emission plume dispersion. 53  The Revised Assessment also did not 
assess certain impacts because no information was available. For example, the Revised 
Assessment notes that fugitive PM emissions from many of the EMSEZ project components were 
not assessed, including the coke plant, the manganese and high vanadium steel plants, the 
ferromanganese plant, the cement plant, the domestic waste handling/transfer plant, and 
ferromanganese plant, nor were these emissions assessed for vehicular traffic.54  

 
21.2. Economic Analysis. The economic rationale for the Revised Assessment notes several categories 

of missing information, including the “unavailability of data on the actual construction costs of 
the proposed [EMSEZ] and Tubatse SEZ, annual sales volumes, proportion of exports to total 
sales, pricing of products and the quantification of their financial, fiscal and employment benefits 
to provincial and national economies.”55  

 
21.3. Mitigation measures. The Revised Assessment assumes without seeing any actual proposals 

that effective and robust mitigation measures would be implemented for various projects, many 
of which are financially burdensome or technically unproven.  

 
22. To compensate for its limited scope and major gaps in information, the Revised Assessment professes 

that the “EIA process assumes a worst‐case scenario, where the maximum development footprint and 

                                                 
49 Section 24(4), NEMA; Section 3 of Appendix 3, EIA Regulations.  
50 Revised Assessment at p. 54. 
51 Revised Assessment at p. 245. 
52 Revised Assessment at p. 89.  
53 See Section IV.D-E, infra. (Air quality and health impacts).  
54 Revised Assessment at p. 829.  
55 Revised Assessment, Appendix Y, “Assessment of the Economic Rationale for Establishing the Energy and Metallurgical 
Complex in the Musina-Makhado Area,” (6 December 2020) (Appendix Y, Economic Report) p. 3.  
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requisite infrastructure is considered.”56 This is a blatant falsehood. The Revised Assessment in many 
cases admittedly did not assume the worst-case scenario for components of the EMSEZ. For example: 

 
22.1. The air quality assessment assumed that all industry stack sources “will emit at the national 

minimum emissions standards for the relevant listed activity.”57  The reality is that existing 
industrial emitters and power plants in South Africa consistently exceed the MES, and in many 
cases ask for exemptions of compliance or far weaker alternative standards. 58  This hardly 
considers the worst-case scenario for air emissions. 

 
22.2. The Revised Assessment is “based on the construction and operational phase only. All closure‐

related impacts will be assessed when the individual businesses conduct authorisation activities 
before closure.”59  Failing to completely assess potential closure-related impacts is a critical 
omission.  

 
23. Segmenting the various EMSEZ projects into different environmental review processes is highly 

problematic and will result in an incomplete picture of the full impacts of the EMSEZ. For example, in 
the United States, regulations implementing the national law on environmental impact statements 
require that all connected actions must be assessed at the same time.60 When determining, at an early 
stage, the scope of issues for analysis (a scoping report), 61  or when preparing a “full and fair” 
environmental impact statement, 62  agencies must examine “connected actions” that “are closely 
related and therefore should be discussed in the same impact statement.”63 Actions are closely related 
when they (i) Automatically trigger other actions that may require environmental impact statements; 
(ii) Cannot or will not proceed unless other actions are taken previously or simultaneously; or (iii) Are 
interdependent parts of a larger action and depend on the larger action for their justification.64 This 
requirement is “directed at avoiding segmentation, wherein the significance of the environmental 
impacts of an action as a whole would not be evident if the action were to be broken into component 
parts and the impact of those parts analyzed separately.”65 Similarly, EIA Regulation require  cumulative 
impacts must be assessed, and cumulative impact is defined as “the past, current and reasonably 
foreseeable future impact of an activity, considered together with the impact of activities associated 
with that activity, that in itself may not be significant, but may become significant when added to the 
existing and reasonably foreseeable impacts eventuating from similar or diverse activities”66 (emphasis 
added). Thus, although the Revised Assessment here claims to assess the EMSEZ project, in reality, its 
assessment is limited due to the lack of information of the project’s individual components. 

 

                                                 
56 Revised Assessment at p. 62.  
57 Revised Assessment at p. 829.  
58 Center for Environmental Rights, “Big polluter Eskom regularly exceeds air pollution limits – damning new report,” (25 
February 2019), https://cer.org.za/news/big-polluter-eskom-regularly-exceeds-air-pollution-limits-damning-new-report.  
59 Revised Assessment at p. 245.  
60 40 C.F.R. §§ 1501.3, 1502.4. 
61 40 C.F.R § 1501.9(e).  
62 40 C.F.R. § 1502.4.  
63 40 C.F.R § 1501.9(e).  
64 40 C.F.R. § 1501.9(e). 
65 U.S. Department of Energy, “Recommendations for the Preparation of Environmental Assessments and Environmental Impact 
Statements Second Edition,” p. 8 (2004), https://www.energy.gov/nepa/downloads/recommendations-preparation-
environmental-assessments-and-environmental-impact.  
66  

https://cer.org.za/news/big-polluter-eskom-regularly-exceeds-air-pollution-limits-damning-new-report
https://www.energy.gov/nepa/downloads/recommendations-preparation-environmental-assessments-and-environmental-impact
https://www.energy.gov/nepa/downloads/recommendations-preparation-environmental-assessments-and-environmental-impact
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24. In summary, the Revised Assessment is providing an incomplete and potentially flawed assessment of 
the potential impacts of the EMSEZ, while at the same time attempting to receive authorisation to clear 
the site. This segmented or fragmented approach to conducting an environmental review of dozens of 
related mega-projects is flawed, sets a dangerous precedent, and is unlawful.  

 

 
B. The Revised Assessment Failed to Study Many of the EMSEZ’s Significant Impacts 

 
25. An environmental assessment must consider all relevant factors and likely impacts.67  The Revised 

Assessment is flawed because it failed to study likely impacts for the EMSEZ based on the information 
that was available. In particular, the Revised Assessment failed to conduct the following studies:  

 
25.1. The Revised Assessment’s appendices do not have updated studies on “the cumulative impacts 

of the entire development once operational.”68 Thus, the Revised Assessment and its specialist 
studies in the appendices are incomplete and have not complied with Section 2, Section 3(1)(j), 
and Section (2)(c) of Appendix 3 of the EIA regulations that require cumulative impacts be 
studied;  

 
25.2. The Revised Assessment lacks any geohydrological study of groundwater. The freshwater impact 

assessment is insufficient, as it fails to describe how withdrawing 4.4 Mm3/a of groundwater for 
the medium term will affect the quantity and quality of the water in the Limpopo Aquifer.69 
Similarly, the Revised Assessment states that impacts from withdrawing 4.4 Mm3/a of 
groundwater will be high,70 but fails to include a geohydrological study to describe what those 
impacts are, why the impacts are high or how mitigation measures will address those impacts. 
Without a geohydrological study, water users in Limpopo do not have access to basic information 
regarding the impacts of the EMSEZ or the effectiveness of mitigation measures. This lack of 
information violates NEMA and EIA Regulations that require all potential impacts to be 
assessed,71 and require the public to have “access to all information that reasonably has or may 
have the potential to influence any decision with regard to an application.”72  
 

25.3. We previously commented that there needs to be a complete picture of the impact of the project 
on water systems as a whole, which includes interdependency between the groundwater and 
surface water systems, wetlands and pans, and ability of these systems (in light of climate 
change) to cope with the EMSEZ project. The Revised Assessment does not examine how these 
systems are interrelated. Instead, the impacts to different water systems, such as withdrawals 
from aquifers, surface water, or flood waters, are assessed independently of one another.  

 
25.4. The Revised Assessment failed to study the environmental impacts of the Musina Dam and other 

bulk water infrastructure. The EMSEZ’s water infrastructure is a core component that is essential 
for the EMSEZ’s construction and operation and it is likely to cause environmental impacts. 
Section 24(4) NEMA and Section 3 of Appendix 3 to the EIA Regulations require the 

                                                 
67 Section 24(4), NEMA; Section 3 of Appendix 3, EIA Regulations.  
68 Revised Assessment at p. XII.  
69 Revised Assessment, Appendix I, “Freshwater Impact Report,” (September 2019) (Appendix I, Freshwater Report) p. 94.  
70 Revised Assessment, Appendix U, “Integrated Water Services Report,” (August 2020) (Appendix U, Water Report) p. 49.  
71 Section 24(4), NEMA; Section 3 of Appendix 3, EIA Regulations.  
72 Section 40(2), EIA Regulations.  
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Environmental Assessment Practitioner to study the likely impacts of a project. Although there 
is limited information on the Musina Dam’s design, the failure to study the likely impacts of this 
infrastructure based on available information violates NEMA;73   

 

25.5. The Revised Assessment lacks a study of how the different core components of the EMSEZ, such 
as the Coke Plant or Ferrochromium Plant, will impact water quality or soil contamination. While 
the details of these industrial components may be limited, the Revised Assessment has failed to 
study, using available information, the likely impacts of the “[c]ontamination of soil, surface and 
groundwater [that] can also occur through release of industrial wastewater and leaching of 
soluble [Chromium] Cr compounds from wastes such as waste rock, dust and slag piles.”74  

 
25.6. The Revised Assessment lacks a study on the impacts from associated infrastructure such as 

railroads and transport networks.  
 

25.7. No avifauna impact assessment has been conducted,75 nor has a study been done on two species 
of sensitive protected bats that breed on the proposed site, and “this needs to be verified and 
addressed before any decision can be made.”76 

 
25.8. The Revised Assessment acknowledges that “the energy specialists are not able to prepare a full 

energy specialist study” due to the short time constraints imposed by LEDET.77 Therefore, the 
“evidence on the energy sources are not considerable enough to make an informed decision on 
which energy source can be the most feasible.”78 Without this information, key information is 
missing regarding the feasibility, costs, and impacts of the EMSEZ’s energy supply. Additionally, 
this missing information has led to irrational conclusions. For example, the energy specialist 
concluded that renewables are “currently not economically feasible,” but fails to study how solar 
in combination with both wind and storage could economically deliver the EMSEZ’s power 
needs.79 The study entirely failed to consider wind as an option.  

 
25.9. The Revised Assessment acknowledged that, “due to the considerable time-constraints of the EIA 

process set by LEDET, the biodiversity offset specialist will not be able to fully assess the viability 
of the entire area.”80 The EAP notes that it is “of the opinion that the biodiversity offset will not 
in all likelihood be successful for the type of development.”81   

 
25.10. Due to insufficient time, the Revised Assessment also acknowledges that “all specialists could 

not address the concerns by I&APs [regarding] the inclusion of the future industrial waste 
dump.”82 Due to this failure to incorporate public feedback and due to the fact that five suitable 
waste dump areas still need to be identified, “the cumulative impacts of the identified future 

                                                 
73 Revised Assessment at p. XII.  
74 Revised Assessment at p. 649.  
75 Revised Assessment at p. XII.  
76 Revised Assessment at p. XII.  
77 Revised Assessment at p. VIII.  
78 Revised Assessment at p. 880.  
79 Revised Assessment Appendix S, “Final Report: Energy Consultancy on Own Generation Development,” (29 August 2020) 
(Appendix S, Energy Report) p. 8.  
80 Revised Assessment at p. IX.  
81 Revised Assessment at p. IX. 
82 Revised Assessment at p. X.  
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industrial waste dump as per the master plan could not be fully identified.” 83  The EAP 
acknowledges this “poses a further material risk onto the EIA process and can be seen as a gap.”84  
  

25.11. The Revised Assessment and most of the expert reports do not make informed 
recommendations on whether the project should go ahead as required by EIA Regulations.85  
 

26. This missing information in the Revised Assessment is a fatal flaw. The impacts of the project have not 
been adequately assessed and the requirements of section 24(4) NEMA have not been dispensed with. 
These need to be assessed before any decision is to be made. 
 

C. The Revised Assessment Lacks Information on Cumulative Impacts and Project Alternatives Because It 
Did Not Undergo a Strategic Environmental Assessment. 

 
27. In addition to lacking information about the EMSEZ’s design and key impacts, the Revised Assessment 

also failed to adequately study cumulative impacts and project alternatives because it failed to conduct 
a Strategic Environmental Assessment (SEA). 86  An SEA would have been the best way to assess 
cumulative impacts and would have given the public the earliest opportunity to comment on high level 
strategic alternatives.  

 
28. NEMA requires that “environmental management must be integrated” and “must take into account the 

effects of decisions on all aspects of the environment and all people in the environment by pursuing the 
selection of the best practicable environmental option.”87 NEMA also requires that all relevant impacts 
must be taken into account when reaching a decision.88 The DEFF has explained that an SEA gives effect 
to these principles because the “role of SEA … is to allow for the decision maker to proactively determine 
the most suitable development type for a particular area, before development proposals are formulated” 
and “evaluate the opportunities and constraints of the environment and socio-economic conditions on 
development.”89 

 
29.  A SEA would be the “best practicable environmental option’’ because it would allow for the proactive 

consideration of impacts at the earliest and most important stages of decision-making. 90  Without an 
SEA, the project proponents would begin site clearance for a potentially disastrous project without first 
holistically assessing the true risks of the EMSEZ. A large amount of mining will be associated with the 
EMSEZ, potentially wreaking havoc on air and water quality, and human health. A SEA was conducted 

                                                 
83 Revised Assessment at p. XI.  
84 Revised Assessment at p. XI.  
85 Section 3(1)(k), 3(r) of Appendix 1, EIA Regulations.  
86 See Center for Environmental Rights, “Objections to the Final Scoping Assessment Report of the Proposed Musina-Makhado 
Special Economic Zone, Located Within the Vhembe District Municipality of the Limpopo Province,” ¶¶ 28-37 (1 November 
2019); CER 22 October 2020 Comments at ¶ 35.  
87 Section 2 (4) (b), NEMA.  
88 Section 24(4), NEMA; Section 3 of Appendix 3, EIA Regulations.  
89 Department of Environmental Affairs and Tourism, “Strategic Environmental Assessment, Integrated Environmental 
Management Information Series: Volume 10,” p. 4 (2004) 
https://www.environment.gov.za/sites/default/files/docs/series10_strategic_environmental_assessment.pdf.  
90 See International Union for Conservation of Nature (IUCN), “IUCN World Heritage Advice Note: Environmental Assessment,” p. 
1-2 (November 2013) 
https://www.iucn.org/sites/dev/files/import/downloads/iucn_advice_note_environmental_assessment_18_11_13_iucn_templ
ate.pdf.  

https://www.environment.gov.za/sites/default/files/docs/series10_strategic_environmental_assessment.pdf
https://www.iucn.org/sites/dev/files/import/downloads/iucn_advice_note_environmental_assessment_18_11_13_iucn_template.pdf
https://www.iucn.org/sites/dev/files/import/downloads/iucn_advice_note_environmental_assessment_18_11_13_iucn_template.pdf
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for the Tubatse SEZ which is also located in Limpopo, and there is no reason that the same should not 
apply to the EMSEZ project.91 

 

30. A SEA would have also better assessed project alternatives. The Revised Assessment’s section on 
“Project Alternatives” does not actually consider alternatives at all. For example, the Revised 
Assessment concludes that 21,000 jobs will become available in the first five years of operation.92 Other 
job and livelihood inducing project that may be possible in the region was not identified, considered  or 
or assessed as an alternative. The alternatives in the way of less GHG emission intensive operations is 
also deficient, and the Revised Assessment states that “the lack of design data and process details 
prevent an analysis of possible alternatives. This assessment therefore urges that the EIAs for the various 
activities within the SEZ consider appropriate alternatives in terms of project design to identify 
opportunities for potential mitigation alternatives related to emission intensities”93 Moreover in terms 
of location, the Revised Assessment states that ”(t)his application does not have any alternative sites 
which were investigated or assessed in terms of the social, economic or environmental.” 94  These 
examples above indicate how current form of EIA as undertaken in deficient, and underscores how a 
SEA, which is designed to consider high level alternatives at the outset, would have been the better 
approach.  

 
31. Although the Revised Assessment acknowledges that SEA’s are key for giving effect to NEMA’s principles 

of environmental justice,95 no SEA was done. The failure to conduct the SEA has resulted in a flawed 
and unlawful process that failed to assess cumulative impacts and alternatives. 

IV. THE REVISED ASSESSMENT CONDUCTED INADEQUATE IMPACT STUDIES. 
 
32. The EAP has a duty under 24(4) NEMA and Section 3 of Appendix 3 to the EIA Regulations to assess all 

likely environmental impacts of a proposed project.96 Although there is limited information about the 
EMSEZ’s design, the Revised Assessment’s impact studies based on that limited information was 
inadequate. These failures have made it impossible for the Revised Assessment to provide a reasoned 
opinion regarding the EMSEZ’s impacts and prevents the competent authority from effectively 
exercising his or her obligations under Section 24O of NEMA in considering whether to authorize the 
project.  

 
 
A. Need and desirability  
 
33. The Revised Assessment has not examined the EMSEZ’s alignment with national, provincial and local 

developmental policies, as we have noted in our previous objections.97  The Revised Assessment’s 

                                                 
91 See LEDA, “Strategic Environmental Assessment Draft Report for the Tubatse Special Economic Development Zone,” (19 June 
2017) https://projects.gibb.co.za/DesktopModules/Bring2mind/DMX/Download.aspx?language=en-
ZA&Command=Core_Download&EntryId=5635&PortalId=3&TabId=484.  
92 Revised Assessment at p. 244.  
93 Revised Assessment at p. 447. 
94 Revised Assessment at p.900. 
95 Revised Assessment at p. 206.  
96 Regulation 23 and Appendix 3, EIA Regulations. 
97 CER 22 October 2020 Comments ¶ 49 

https://projects.gibb.co.za/DesktopModules/Bring2mind/DMX/Download.aspx?language=en-ZA&Command=Core_Download&EntryId=5635&PortalId=3&TabId=484
https://projects.gibb.co.za/DesktopModules/Bring2mind/DMX/Download.aspx?language=en-ZA&Command=Core_Download&EntryId=5635&PortalId=3&TabId=484
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section on need and desirability describes only the EMSEZ’s positive alignment with various policies, 
principally job creation, but remarkably fails to address how the EMSEZ’s many negative impacts will 
impede other policy goals, such as sustainable development.98 This one-sided examination of need and 
desirability is particularly flawed and does not match with the Revised Assessment’s general findings 
that the EMSEZ will have negative impacts that “may in all likelihood, outweigh the identified positive 
impacts.”99 The Revised Assessment will not have examined the project’s need and desirability until it 
analyses how the EMSEZ’s impacts, both positive and negative, align or misalign with developmental 
policies. The failure to examine a project’s need and desirability violates the basic requirements of an 
environmental assessment,100 and makes it impossible for the decisionmaker to properly consider the 
needs and desirability of a project as required by NEMA.101    

 
B. Climate Change Impacts 
 
34. Our October 2020 objections noted that the EMSEZ would be a substantial emitter of GHGs, 

exacerbating the climate crisis at time when South Africa and other countries need to urgently reverse 
course by stopping fossil fuel developments.102 The October 2020 objections also presented evidence 
demonstrating that the EMSEZ would likely significantly exacerbate South Africa’s extreme vulnerability 
to the impacts of climate change, and climate change impacts could have serious consequences on the 
project.103 These aspects of the October 2020 objections are still relevant to the Revised Assessment, 
which, as discussed below, continues to be flawed by failing to consider legally relevant factors, 
underestimating carbon intensities for various EMSEZ projects, setting inadequate emissions reduction 
targets, and failing to robustly discuss climate change impacts on the surrounding areas.  

 
35. As we mentioned in our previous objections, South Africa has a constitutional imperative to drastically 

and urgently reduce its GHG emissions to play its part in preventing this looming crisis.  The substantial 
climate impacts of the EMSEZ would not be consistent with the government’s constitutional obligations. 

 
36. The Revised Assessment’s updated Climate Change Assessment Report (Climate Report), dated 

December 2020, highlights many significant climate change impacts of the project and makes notable 
recommendations. 

 
36.1. The project is expected to generate approximately 1 billion tonnes of carbon dioxide equivalent 

of direct and energy indirect emissions over the lifetime of the project.104 
 

36.2. This would contribute 10% to South Africa’s carbon budget under a 2°C global reduction target 
(728 MtCO2e out of 7,512 MtCO2e) and 16%  (728 MtCO2e out of 4,411 MtCO2e), if companies 
were to meet the 2 degree emission intensity target; and as much as 13-14% (1010Mt CO2e out 
of 5512 MRCO2e) and 23-24% (1010MtCO2e out of 4411 MtCO2e) if companies were to only 
meet the 2020 industry benchmark emission intensity target.105 In other words, depending on 
the companies emission commitments and actual targets achieved, the project could contribute 

                                                 
98 Revised Assessment at p. 45-53.  
99 Revised Assessment at p. VIII. 
100 Section 3(f) of Appendix 1, EIA Regulations.  
101 Section 18, EIA Regulations.  
102 CER 22 October 2020 Comments at ¶¶ 53-56. 
103 Id. at ¶¶ 57-62. 
104 Revised Assessment, Appendix O, “Specialist Climate Change Assessment Report,” (Appendix O, Climate Report) (December 
2020) p. 55. 
105 Revised Assessment, Appendix O, Climate Report at p. 57. 
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between 10-14% of South Africa’s carbon budget under 2°C global reduction target and as much 
as between 14-24% of under a 1.5°C target. The Revised Assessment’s Climate Report concludes 
that the impact of the project’s greenhouse gas inventory is VERY HIGH. 

 
36.3. The project will contribute 6% - 10% of the emissions proposed in South Africa’s highly 

insufficient Nationally Determined Contribution under the Paris Agreement, thereby 
significantly altering the national greenhouse gas trajectory that has been published and 
committed to.106 South Africa is expected to commit to a more ambitious NDC in 2021, thereby 
increasing the emissions contribution of the project.107   

 

36.4. “[T]he emissions from the project’s operations will have a High impact rating (significance score 
of 100). However, considering the tailored methodology developed for climate change 
specifically, the magnitude of the project impact is Very High.”108 

 

36.5. The addition of the coal power plant at Musina-Makhado would counter the objective of South 
Africa to reduce its emissions as a result of coal fired power generation.109 

 

36.6. An increase global average of 2°C presents high risk to the EMSEZ project. This includes risks 
from heat and water stress, drought, and increasing regulatory costs, such as carbon tax, to the 
project’s core operations; risk from disruption to the supply chain and increasing regulatory 
costs on the project’s value chain; and risks to the community surrounding the project, including 
from in-migration, heat stress, and water stress.110  

 

36.7. In particular, “[c]urrent water stress in the region is anticipated to be exacerbated by climate 
change impacts. The area is anticipated to become increasingly hotter and drier, thus the water 
availability in the area may be critically constrained resulting in water shortages affecting the 
region in its entirety. … any approval of the project should be conditional upon climate change 
and detailed climate change modelling being considered in studies of ground water and surface 
water studies done for the project.”111 

 

36.8. Any approval of the project should be conditional upon an overall water risk analysis of the 
region (Limpopo Province) being conducted, with specific reference to the proposed EMSEZ 
project.112   

 

36.9. “The potential impacts of climate change in this area, within the context of this project, such as 
increasing temperatures, prolonged periods of drought, biodiversity and agricultural loss and 
significant water related constraints, could entrench the vulnerability of people in the area. This 

                                                 
106 Revised Assessment, Appendix O, Climate Report at p. 57, 103. 
107 Revised Assessment, Appendix O, Climate Report at p. 103. 
108 Revised Assessment, Appendix O, Climate Report at p. 61. 
109 Revised Assessment, Appendix O, Climate Report at p. 57. 
110 Revised Assessment, Appendix O, Climate Report at Table 21 and p. 100. 
111 Revised Assessment, Appendix O, Climate Report at p. 107. 
112 Revised Assessment, Appendix O, Climate Report at 107. 
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will increase poverty and prevent communities from building climate resilience, specifically in the 
long-term.”113  

 

36.10. The proposed coal-fired power plant at the SEZ may be at risk of becoming a stranded asset.114  
 

36.11. “The construction of a coal fired thermal power plant should not be approved unless the plant 
is fitted with a carbon capture and storage unit that can sequester ALL emissions from the 
combustion of coal from the starting date of operation. … In practical terms this means that 
approval for the coal fired thermal power plant should, in our opinion, not be granted.” 115 

 
37. Notably, in response to public comment, the Revised Assessment has changed its assessment of climate 

impacts risks after mitigation to “Negative: High” from “Negative-Medium”, thus acknowledging that 
the significant negative climate impacts of the EMSEZ cannot be mitigated.116  

 
38. Despite these findings, the Revised Assessment’s Climate Report continues to be deficient in several 

respects, including that it failed to consider legally relevant factors and is missing key information. 
 

38.1. Although Table 13 in the updated Climate Report has a new column estimating the project’s 
emissions relative to South Africa's carbon budget under a 1.5°C target, the ensuing discussion 
in the Climate Report, including its recommendations and findings, are deficient because it is 
based on the objective of achieving a 2°C global warming target. Because scientific and global 
consensus, including the IPCC and the Paris Agreement, recommend limiting warming to 1.5°C 
to avoid dire consequences, the Climate Report’s findings and recommendations should also 
include the scenario for meeting a 1.5°C target. For example, the Climate Report’s 
recommended emissions intensities for the various individual plants under the EMSEZ in Table 
7 and section 9 are based on achieving a 2°C average target; recommended plant intensities that 
would presumably more stringent for achieving a 1.5°C should be included and discussed.   

 
38.2. The Revised Assessment’s Climate Report acknowledges that it is beyond the scope of the 

assessment to determine how the various industries in the proposed project will achieve the 
proposed target emission intensities in line with a 2°C global average target.117  Without such 
information, the decision-maker cannot make an informed decision regarding the climate 
impacts of the EMSEZ or whether adequate mitigation is possible.  

 

38.3. Similarly, the Revised Assessment’s Climate Report notes that due to the lack of data provided 
by the client and project developer, detailed mitigation measures could not be determined.118 
Again, such information must be before the decision-maker, in order to determine whether or 
not these can be mitigated. 

 
38.4. Several deficiencies identified in our October 2020 comments have not been addressed, 

including that it underestimated carbon intensities for the various EMSEZ projects, sets 

                                                 
113 Revised Assessment, Appendix O, Climate Report at p. 107. 
114 Revised Assessment, Appendix O, Climate Report at p. 100-103. 
115 Revised Assessment, Appendix O, Climate Report at p. 106. 
116 Revised Assessment at p. VI. 
117 Revised Assessment, Appendix O, Climate Report at p. 48. 
118 Revised Assessment, Appendix O, Climate Report at p. 103-4. 
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inadequate emissions reduction targets, and that a more robust discussion of climate change 
impacts on the surrounding areas is required.  

 
39. These deficiencies in the Revised Assessment’s Climate Report should be rectified and will likely make 

the EMSEZ even more undesirable. 
 

40. In summary, in light of the clearly identified significant and unmitigable climate impacts in the Climate 
Report, no decision-maker can rationally or reasonably authorise the EMSEZ.  
 

 
C. Water Impacts 
 
41. South Africa faces intense water constraints, particularly in Limpopo Province, which is “likely to 

experience regular droughts and heat intensity” due to climate change that will have “adverse effects 
on the economy, natural resources infrastructure, human health and community livelihoods.”119  Given 
the water stress, and given the EMSEZ’s high water needs, the Revised Assessment stated that it “is not 
in a position to provide recommendations to LEDET whether to grant” the environmental authorisation 
until a “[s]ustainable affordable water supply is secured and guaranteed.”120 This differs from the Draft 
Assessment, which stated that an environmental authorisation should be considered if certain 
conditions were met.121 The Revised Assessment should have gone further and recommended that the 
environmental authorisation be denied because, as we describe below, the EMSEZ’s potential sources 
of water supply are already fully allocated to other users, there is insufficient water to supply the EMSEZ 
even if water was not yet fully allocated, there are harmful impacts to freshwater water resources that 
will not be mitigated, and there are serious problems with the data upon which the assessment relies.122  

 
42. The Constitution guarantees access to “sufficient” water.123 NEMA gives effect to this provision by 

requiring the sustainable development of resources, including water, at a level that does not jeopardize 
the resource’s integrity.124  NEMA requires a project proponent to anticipate and prevent negative 
impacts, or minimize and remedy those effects,125 and ensure access to resources at a level that meets 
basic human needs.126 The National Water Act requires the Minister responsible for water affairs to 
classify water systems according to their need for protection and level of use 127  and to establish 
resource quality objectives in terms of water quantity, habitat and biota, and water quality.128 The 
National Water Act also requires a Reserve, which is a quantity of water to satisfy basic human needs 
and the needs of the environment that must be safeguarded.129 The EMSEZ would violate all of these 
requirements. 

 

                                                 
119 Revised Assessment at p. 431; See also id. at p. 429.  
120 Revised Assessment at p. XI.  
121 Draft Assessment at p. IX.  
122 CER 22 October 2020 Comments at ¶¶ 70-75. 
123 Section 27 of the Constitution of the RSA.  
124 Section 2(4)(a)(vi), NEMA. 
125 Section 2(4)(a)(viii), NEMA.  
126 Section 2(4)(d), NEMA.  
127 13(1)(a), National Water Act, 1998.  
128 13(1)(b), National Water Act, 1998.  
129 Sections 16-18, National Water Act, 1998.  
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43. As we noted previously, the water supply options for the EMSEZ are already fully allocated to other 
users. 130  The Revised Assessment fails to meaningfully address this critical issue. The Revised 
Assessment identifies the proposed Musina Dam as a potential source that could meet the EMSEZ’s 
demand of 80 Mm3/a at its southern site.131 The Musina Dam would rely on “Limpopo floodwater” to 
fill 85% of the dam’s capacity, with 15% reserved to receive possible floodwater from the Sand River.132 
According to comments submitted in the record by Victor Munnik, a political ecologist with a PhD in 
geography and environmental studies, this floodwater is already allocated and “taking it would require 
additional time-consuming negotiations with other water users.”133 Indeed, “[a]ll water resources in the 
International Limpopo catchment ‘have been allocated to activities already in operation.’”134 Thus, the 
EMSEZ has failed to identify water for this project that is not already allocated to other users.  

 
44. Additionally, there is not enough water to meet the EMSEZ’s demands even if water was not fully 

allocated.  
 

44.1. Public comments submitted in the record point out that the Musina Dam would be fed by 
Limpopo River floodwaters that occur on “a 20 to 30 year cycle, which is rare enough not to be 
included in normal [Department of Water and Sanitation] 7-year planning cycles.” 135  This 
contradicts the Revised Assessment’s characterization of “very regular seasonal flooding.”136 
The Revised Assessment provides no detailed analysis as to how often the river floods and 
whether this flooding would be sufficient to supply the EMSEZ. As a result, the Revised 
Assessment has failed to identify enough water for the EMSEZ, even if the Musina Dam option 
is exercised.  

 

44.2. Without Limpopo River floodwaters, the EMSEZ will have only .4 Mm3/a in the short-term from 
on-site groundwater and 5.11 Mm3/a from the Limpopo Alluvial Aquifer in the medium-term.137 
This falls well-short of the 80 Mm3/a required for the southern site.  

 
44.3. Other potential sources of water are also insufficient. The Revised Assessment’s Water Report 

(Appendix U) briefly mentions a speculative and complex project known as the Sand River Dam 
to collect floodwater from the Sand River as another possible water source.138 The Revised 
Assessment fails to analyse how often the Sand River floods to justify considering this resource. 
One specialist in the Revised Assessment suggests the Sand River should not be considered at 
all, reasoning that the “Sand River is a perennial stream that runs dry in winter and is therefore 

                                                 
130 CER 22 October 2020 Comments at ¶ 4.2.  
131 Revised Assessment, Appendix U, Water Report at p. 28-29. 
132 Revised Assessment, Appendix U, Water Report at p. 21-22..  
133 Revised Assessment, Appendix G, “Copies of Comments from I&APs to Date,” “Comments up 26 Oct,” p. 634-638 ¶ 6.3 
(Appendix G, Comments from I&APs).  
134 Friedrich Ebert Stiftung, South Africa Office, Victor Munnik, University of the Witwatersrand, “Water risks of coal driven mega 
projects in Limpopo: the MCWAP and the EMSEZ,” p. 3 (May 2020) https://www.fes-
southafrica.org/fileadmin/user_upload/Water_research_Limpopo_Catchment.pdf.  
135 Revised Assessment, Appendix G Comments from I&APS at p. 635-636 ¶ 6.1.  
136 Revised Assessment Appendix X Impact Study on Tourism and Food Security for Musina-Makhado SEZ Metallurgy Cluster 
Final Draft Report, November 2020 (Appendix X, Tourism and Food Security Report) at p. 59.  
137 Revised Assessment Appendix U Water Report at p. 28-29.  
138 Revised Assessment Appendix U Water Report at p. 29.  

https://www.fes-southafrica.org/fileadmin/user_upload/Water_research_Limpopo_Catchment.pdf
https://www.fes-southafrica.org/fileadmin/user_upload/Water_research_Limpopo_Catchment.pdf
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unsuitable for consideration.”139 Indeed, the Sand and Nzelele Rivers do not have enough water 
to meet the demands of the users they currently serve and face a 49 Mm3/a deficit.140  

 

44.4. Other international sources of water are also listed, but these projects are subject to 
negotiations with “northern neighbours [that] is a complex subject, with immense work 
required to realise this supply,”141 and the Revised Assessment provides no analysis as to their 
viability, whether water from these sources is already allocated, or the impacts of these projects.  

 
44.5. The water demand of the EMSEZ’s coal fired power plant alone exceeds the amount of water 

available during the short- to medium-term of the project. The EMSEZ’s design calls for two 660 
MW coal fired power plants to meet the energy needs for constructing and operating the 
EMSEZ’s southern site.142 These power plants will require roughly 1.5-4.4 million m3 per year 
(Mm3/a), or 4,000 – 12,000 m3/day.143 However, the EMSEZ will have access to only .4 Mm3/a 
in the short-term. This water supply is insufficient to provide the needs for the coal fired plant. 
Over the medium-term, the Revised Assessment fails to study whether the Limpopo Aquifer’s 
potential 5.11 Mm3/a could provide enough water on a consistent enough basis to meet water 
demands for the EMSEZ’s coal fired power plant, including water demands for storing toxic coal 
ash.  

 
45. Even if there were enough water to meet the EMSEZ’s water demands, it is not clear whether these 

sources also allow enough water for the Reserve, international obligations, and projected future water 
needs as required by South Africa’s water laws. For example, the Revised Assessment describes that the 
EMSEZ’s southern site “is situated in the A80F quaternary catchment where it drains into the Mutamba 
River”144 and that water supply will come from groundwater and “Limpopo River flood water,”145 but 
then fails to mention any relevant legal information about these water sources, such as their water 
classifications, resource quality objectives, or limits imposed by the Reserve or international 
obligations.146 Without this information, the decisionmaker cannot ascertain whether the EMSEZ, in 
meeting its own water demands, would violate other applicable water requirements.  

 
46. Climate impacts will make water constraints even worse.147    

 
47. Beyond questions of water availability, there are also serious concerns about the EMSEZ’s significant 

impacts on freshwater resources. The EMSEZ is in a water strained area and yet neither the freshwater 
impact report (Appendix I to the Revised Assessment) nor the Water Report (Appendix U to the Revised 
Assessment) study how abstracting the large quantities of water to meet the EMSEZ’s demand will 
affect water quality or quantity for both human and ecological needs. Additionally, the EMSEZ will cause 
a number of direct impacts to water resources, such as the “removal of pans [that] is an irreplaceable 
loss, especially in an area that is water scarce”, the “[d]irect loss of wetland and other freshwater 

                                                 
139 Revised Assessment Appendix X, Tourism and Food Security Report at p. 58.  
140 Revised Assessment Appendix X, Tourism and Food Security Report at p. 54.  
141 Revised Assessment, Appendix X, Tourism and Food Security Report at p. 59.  
142 Revised Assessment, Appendix S, Energy Report at p. 27.  
143 Revised Assessment, Appendix S, Energy Report at Table 10.1, p. 55.  
144 Revised Assessment, Appendix U, Water Report at p. 9.  
145 Revised Assessment, Appendix U, Water Report at p. 28.  
146 See generally, Revised Assessment, Appendix U, Water Report. 
147 See Section IV.B, supra (Climate Change Impacts).  
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habitat,” the deterioration of wetland’s present ecological state and habitat services, and loss of 
biodiversity. 148 The Revised Assessment also acknowledges “ongoing” contamination from operations 
due to hydrocarbons associated with vehicular activity and the industrial contaminants from the 
EMSEZ’s industrial plants.149  

 
48. We noted in prior objections that there is no explanation as to how the mitigation measures will reduce 

these significant impacts.150 The Revised Assessment fails to address our concerns. For example, there 
is no explanation of how “ongoing contamination” will be mitigated, or how reduced yields of water will 
be meaningfully mitigated. Where mitigation measures are provided, such as promises to clean up 
spills 151  and remove pollutants, 152  the measures are too vaguely described to be meaningful. For 
example, there is no detailed proposal explaining how damaging the contamination might be, nor the 
effectiveness of the mitigation plans to “clean up” or “remove” the contamination given the highly toxic 
materials involved. The mitigation measures are also likely to be ineffective. For example, to reduce 
impacts on other water-users, the Revised Assessment recommends monitoring the amount of water 
abstracted from aquifers,153 but lists no plan to stop abstracting water if impacts become apparent.  

 
49. The water assessment also provides insufficient, conflicting, erroneous, and outdated data that make it 

impossible to verify the Revised Assessment’s conclusions regarding water impacts and mitigation 
measures.  

 
49.1. For example, the Revised Assessment claims that the EMSEZ will require 80 Mm3/a within ten 

years, but does not provide the raw data or calculations that lead to this number. Without this 
information, it is impossible to verify the reasonableness of the Revised Assessment’s 
assumptions and conclusions about water demand. There is also conflicting information about 
how much water the EMSEZ’s southern site requires. The Integrated Water report claims the 
EMSEZ’s southern site requires 80 Mm3/a154 while the Revised Assessment claims the southern 
site requires 123 Mm3/a.155 This lack of raw data and conflicting information make it impossible 
for a decisionmaker to assess the EMSEZ’s impacts.  

 
49.2. Additionally, there continue to be errors in the Revised Assessment regarding how much water 

the EMSEZ’s construction will require. For example, the Revised Assessment claims that the 
EMSEZ’s water requirements, over a 9-year construction period, will be 13 910.5 x 10 km3, or 
139,105 Km3. Water requirements for industrial facilities are often expressed in million cubic 
meter units or less, not km3, let alone 10 km3. The 10 km3 appears to be an error and should 
be corrected, otherwise, the Revised Assessment appears to be saying the construction 
requirements are 1.5 trillion m3/year for nine years. Considering that historical data shows the 

                                                 
148 Revised Assessment at p. 310-311.  
149 Revised Assessment at p. 314.  
150 CER 22 October 2020 Comments at  77.  
151 Revised Assessment at p. 314.  
152 Revised Assessment at p. 315.  
153 Revised Assessment at p. 695.  
154 Revised Assessment, Appendix U, Water Report at p. 7.  
155 Revised Assessment at p. 120.  
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Limpopo River’s annual flow averages only 986 Mm3/a,156 this value appears to be an error and 
must be addressed.  

 
49.3. The Revised Assessment also relies on woefully outdated information. Permissible rates of 

withdrawing groundwater are based on a 2016 study.157 Five years have passed since that study 
and it is not at all clear whether these rates of abstraction remain sustainable given the 
increased population’s water demands and climate change that may be affecting the recharge 
rate of groundwater and its ability to continue supplying water at the listed rate.  

 
50. Lastly, the Revised Assessment failed to address our concerns that, despite geohydrological and 

groundwater assessments not being undertaken, the Revised Assessment claims that “the groundwater 
exploration process is currently underway.”158  We urgently request that the authorisation from the 
Department of Water and Sanitation be provided, confirming permission for such exploration, as well 
as any other activities that have occurred such as borehole drilling on site.159 

 
51. In summary, the EMSEZ’s water supply depends on small amounts of groundwater, irregular sources of 

floodwater, or allocated water to other users that would have to be obtained through complex 
negotiations and international infrastructure projects. Even if these sources were available for the 
EMSEZ, they would be insufficient to meet the EMSEZ’s water demand, while also allocating sufficient 
amounts for the Reserve, international obligations, and future water needs outside of the EMSEZ. The 
EMSEZ will have significant impacts on freshwater resources and the Revised Assessment fails to detail 
remedial measures that explains how these impacts will be mitigated or data to verify its conclusions.  

 
D. Air Quality Impacts 
 
52.  The Revised Assessment’s analysis of air quality suffers from a lack of disclosures about inputs and 

assumptions used in it the air quality modelling, flawed analysis, failures in its modelling, and 
inadequate proposed mitigation measures. The Revised Assessment also found that the EMSEZ will 
violate national air quality standards, further underscoring that no environmental authorisation should 
be granted. The analysis of health impacts continues to be grossly incomplete, suffers from extensive 
plagiarism, and must be redone. These failures violate NEMA’s requirements to study the EMSEZ’s likely 
impacts160 and prevent the decisionmaker from discharging her or his duties under Section 24O of 
NEMA.  

 
53.  The Air Quality Act recognizes that the quality of ambient air in many areas of South Africa is “not 

conducive to a healthy environment for the people living in those areas let alone promoting their social 
and economic advancement”; “the burden of health impacts associated with polluted ambient air falls 
most heavily on the poor”; and “air pollution carries a high social, economic and environmental cost 
that is seldom borne by the polluter.”161 Read with the applicable provisions of NEMA, the object of the 

                                                 
156 Department of Water Affairs & Forestry, “National Water Resource Strategy,” p. 23 (2004) 
https://repository.up.ac.za/bitstream/handle/2263/54430/Thopil_20_2016.pdf?sequence=1; See also, Statistics South Africa, 
“Water Management Areas in South Africa,” p. 43 (2010) https://www.statssa.gov.za/publications/D04058/D04058.pdf.  
157 Revised Assessment at p. 120.  
158 Revised Assessment at p. 689.  
159 CER 22 October 2020 Comments at ¶ 74.  
160 Regulation 23 and Appendix 3, EIA Regulations. 
161 Preamble, National Environmental Management: Air Quality Act 39 of 2004, Government Gazette (GG) 27318, Notice No. 163 
(11 September 2005) (Air Quality Act 39 of 2004), as amended.  

https://repository.up.ac.za/bitstream/handle/2263/54430/Thopil_20_2016.pdf?sequence=1
https://www.statssa.gov.za/publications/D04058/D04058.pdf
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Air Quality Act is to provide reasonable measures to protect and enhance air quality, prevent air 
pollution 162  and environmental degradation, and secure sustainable development. 163  In order to 
achieve these objectives, the Minister promulgated the National Framework for Air Quality 
Management 164 and national air standards, including the National Ambient Air Quality Standards for 
criteria pollutants 165  published in 2009 166  and 2012, 167  and regulations for point-source emission 
activities.168 These laws and regulations give effect to Section 24 of the Constitution’s guarantee of an 
environment that is not harmful to human beings’ health or well-being.  

 
54. The Revised Assessment’s Air Quality Specialist Study (Air Report)169 remains unchanged from July 2019, 

so the following fatal flaws, raised in our prior submission, remain unaddressed:170 
 
54.1. As noted previously, all inputs and assumptions of the model must be disclosed and each 

properly justified. Without this, it is not possible to verify the model’s findings or rely on its 
results and conclusions. For example, it is not clear if the modeler actually included background 
ambient pollutant levels, or if it assumed they were zero. It is also not clear if the modeler 
incorporated building downwash, which has major impacts on smokestack plumes and 
predictions of pollutant concentrations. Downwash occurs when winds hit a large building and 
the leeward side creates a vortex, pulling plumes toward the ground and causing significant 
pollution concentrations close to even very tall smokestacks. It appears that the Air Report 
analysis may also have omitted the contributions of secondary PM. While the report states that 
the model “is able” to do so, it does not clarify if it did.171  A significant percentage of SO2 and 
NO2 can transform into secondary PM (sulfates and nitrates, respectively) and cause or 
exacerbate air quality and public health impacts much further downwind than was modelled. 
Such omissions are unacceptable because they would cause the model to significantly 
underestimate pollutant concentrations in surrounding communities. These omissions prevent 
the decision maker from assessing whether the EMSEZ will comply with applicable air quality 
laws and regulations.  

 
54.2. Emissions estimates are a critical input for any air dispersion modelling analysis and must 

include worst-case scenarios. A reasonable worst-case scenario must be modelled based on 
realistic surrogates of facilities currently in operation in South Africa (or elsewhere if needed). 

                                                 
162 "Air pollution" is defined in the Air Quality Act as “any change in the composition of the air caused by smoke, soot, dust 
(including fly ash), cinders, solid particles of any kind, gases, fumes, aerosols and odorous substances.”  Schedule 2, Section 1, 
Air Quality Act 39 of 2004.  
163 Section 2, Air Quality Act 39 of 2004.  
164 The 2017 National Framework for Air Quality Management in the Republic of South Africa, GG 41996, Notice No. 1144 (26 
October 2018). 
165 Criteria pollutants are those for which National Standards (setting allowable concentrations of these substances in ambient 
air) have been set. Criteria pollutants include carbon monoxide, lead, benzene, nitrogen dioxide, ozone, particulate matter, and 
Sulphur dioxide.  
166 GG 32816, Notice No. 1210 (24 December 2009).  
167 GG 35463, Notice No. 486 (29 June 2012). 
168 Section 21, Air Quality Act 39 of 2004; GG 37054, Notice No. 893 (22 November 2013), GG 38863, Notice No. 551 (12 June 
2015); GG 4201331, Notice No. 1207 (31 October 2018); GG 42472, Notice No. 687 (22 May 2019).  
169 Revised Assessment, Appendix Q, Air Quality Specialist Study for the Musina-Makhado Special Economic Zone, Limpopo 
South Africa (Appendix Q, Air Report) November Health Impact Assessment) (30 November 2020). 
170 CER 22 October 2020 Comments at ¶¶ 79-86.  
171Revised Assessment, Appendix Q, Air Report at p. 12. (“Although not specifically required in the current investigation, 
CALPUFF is able to perform chemical transformations, such as the conversion of nitrogen oxide (NO) to NO2 and the secondary 
formation of particulate matter from SO2 and NO2 emissions”). 
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The National Minimum Emission Standards (MES) are a best-case scenario, and likely impossible 
to achieve, as MES have never been consistently achieved for all pollutants at existing South 
African facilities to our knowledge. The MES standards assume adoption of mitigation 
technologies that South African industries have claimed render the facilities unprofitable. The 
emissions estimates must be clearly justified, with details of mitigation technologies used for 
worst or best case scenarios. Any emissions estimates used in the model must first be peer 
reviewed by experts.  

 
54.3. The Air Report must include all direct, indirect and cumulative impacts of the EMSEZ and its 

associated activities. This includes, at minimum, modelling the fugitive dust (and specifically the 
following size fractions of the dust: TSP, PM10 and PM2.5) from:  

 The 14 facilities;  

 Construction, operation, and decommissioning phases for each facility; 

 All new coal mines needed to support the SEZ; 

 All new on-road and off-road vehicle traffic;  

 Solid waste facilities (including the proposed 3000 ha solid waste facility to handle coal 
ash); and  

 New light industries at Musina. 
 

Currently, the Air Report assumes that the fugitive emissions from all these sources and 
activities is zero, and states that PM in the analysis is simply underestimated. 172  This is 
unacceptable from a technical standpoint and unhelpful for informing policy. While there may 
be uncertainty in estimating fugitive emissions, the modeler can use a range or upper-bound 
or mid-point estimates based on reliable surrogates, but must not simply omit. 

 
54.4. Baseline ambient air quality must be established through direct measurement at the EMSEZ 

site with either permanent or mobile air quality monitoring stations. It is unacceptable to 
assume baseline air quality is represented by data from Mokopane and Phalaborwa, which are 
over 180 km from the site. 173  PM2.5 can travel hundreds of kilometres before deposition, so 
baseline PM2.5 at the site and in potentially affected communities could be quite different from 
those distant stations. Relying on Mokopane and Phalborwa for baseline, or continuous 
background levels over time for future air studies, is inappropriate.  

 
54.5. The modelling domain is too small. The Air Report is deficient because the selected modelling 

domain is arbitrary and far too small. Air pollutants travel much further than 50km. The impacts 
of the EMSEZ outside this limited modelling domain have simply not been analysed. The 
modelling domain should cover the entire spatial area where incremental air quality impacts 
from the EMSEZ can be felt. Usually the domain is selected based on preliminary modelling runs. 

 
54.6. All proposed facilities must be modelled separately and concurrently in order to assess 

cumulative impacts. The Air Report must consider the EMSEZ to be a multi phased project with 
many separate sources (facilities). Thus, the Air Report must provide separate and concurrent 

                                                 
172 “Due to the lack of available operating information and detailed maps on the individual plants, the fugitive PM emission 
sources could not be quantified adequately. The simulated results discussed in this section (for PM10 and PM2.5) are an 
underprediction of what is expected to occur as a result of the SEZ operations; mainly to the north, north-east and east of the 
SEZ boundary.” Revised Assessment, Appendix Q, Air Report at p. 55.  
173 Revised Assessment, Appendix Q, Air Report at p. 46-47. 
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modelling results for each facility and assess the cumulative impacts of all of them. The Air 
Report notes that the International Finance Corporation Guidelines state the following,  

 
“projects should prevent or minimize impacts by ensuring that… Emissions do not contribute 
a significant portion to the attainment of relevant ambient air quality guidelines or 
standards. The Guideline suggests 25% of the applicable ambient air quality standards to 
allow additional, future development in the same airshed.” 174  

 
The Figures in the Air Report only show exceedance of the NAAQS resulting from the 14 facilities 
combined. They should show the percentage of the NAAQS “used up” by each facility 
separately, as well as combined. This is crucial public health information. 

 
54.7. The modelled concentrations for each facility must also include background pollutant 

concentrations and building downwash. All pollutants must be modelled separately for each 
facility, including all pollutants with public health impacts, including mercury and lead. Results 
must be shown in relation to SA NAAQS as well as other standards from around the world that 
have been more recently updated with the latest health data. The Air Report supposedly 
modelled air impacts compared to the WHO, US EPA, ATSDR, CALEPA, and OEHHA,175 but failed 
to disclose those results in all instances, (i.e. when SA NAAQS apply: NO2, SO2, PM2.5 and 
PM10). The pollutant concentrations caused by each SEZ facility, and cumulatively, must be 
modelled relative to these international health risk criteria for all pollutants. This is extremely 
important quantitative data for the Health Impact Assessment, and for consideration by the 
regulator.  

 
54.8. The Air Report must model a maximum renewable energy scenario. The Revised Assessment 

must be based on a revised Air Report that assesses the air quality impacts of such a maximum 
renewable alternative scenario, which will then enable the Health Impact Assessment to also 
assess a maximum renewable scenario. Without this, the environmental assessment process is 
incomplete. Indeed, the Revised Assessment acknowledges the need for “[m]aximising 
renewable energy” 176  and “that a Thermal Power Station should not be considered.” 177 
However, the Revised Assessment then bafflingly states that a clean-coal fired power station 
with best available technologies (which is exactly what a thermal power station can be) must be 
“tabled and assessed.”178 These two positions are inconsistent. Additionally, even with best 
available technologies (BAT), a ‘clean thermal power station’ has major implications for air 
pollution. We reiterate our call for modelling of a maximum renewable energy situation in which 
no coal is used for electricity, compare to a BAT power station and one that complies only with 
South Africa’s lax air quality standards. 

 

                                                 
174 Revised Assessment, Appendix Q, Air Report at p. 28. (citing International Finance Corporation/World Bank Group, “General 
Health and Safety Guidelines,” p. 4 (2007) https://www.ifc.org/wps/wcm/connect/29f5137d-6e17-4660-b1f9-
02bf561935e5/Final%2B-%2BGeneral%2BEHS%2BGuidelines.pdf?MOD=AJPERES&CVID=jOWim3p).  
175 Revised Assessment, Appendix Q, Air Report at p. 10. (“The model results were analysed against the NAAQS, as well as 
international health risk criteria, where no NAAQS apply (the US EPA, World Health Organisation [WHO], US Agency for Toxic 
Substances and Disease Registry [ATSDR] and the California EPA [CALEPA] Office of Environmental Health Hazard Assessment 
[OEHHA] were cited) and NDCR”). 
176 Revised Assessment at p. XI.  
177 Ibid.  
178 Ibid.  

https://www.ifc.org/wps/wcm/connect/29f5137d-6e17-4660-b1f9-02bf561935e5/Final%2B-%2BGeneral%2BEHS%2BGuidelines.pdf?MOD=AJPERES&CVID=jOWim3p
https://www.ifc.org/wps/wcm/connect/29f5137d-6e17-4660-b1f9-02bf561935e5/Final%2B-%2BGeneral%2BEHS%2BGuidelines.pdf?MOD=AJPERES&CVID=jOWim3p
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54.9. The Revised Assessment’s sweeping findings concerning mitigation measures are inconsistent, 
vague, and speculative, and the Air Report must include details of mitigation measures and 
technologies. The same mitigation methods must be assessed in detail and referenced in the 
Health Impact Assessment (Appendix BB to the Revised Assessment), Environmental 
Management Programme (Appendix AA to the Revised Assessment), and the Revised 
Assessment itself. The Revised Assessment and all supporting studies fail to discuss best 
available mitigation technologies, which include high-efficiency flue gas desulphurization, high-
efficiency selective catalytic reduction, fabric filters/baghouses, activated carbon injection, and 
continuous emissions monitoring for verification. The Air Report concludes without any 
explanation or support that “[i]mpaired human health from increased pollutant concentrations 
from activities associated with the SEZ operations” is “moderately reversible,” and the “degree 
to which impact can be avoided, managed or mitigated,” is found to be “moderately possible.” 
179 The conclusion is not supported by the findings of the flawed Air Report had thus has no 
credibility. The Air Report already assumes what appears to be overly optimistic mitigation and 
perfect compliance with the MES. 

 
55. Additionally, the Air Report’s conclusion that the EMSEZ can proceed is inconsistent with the Air 

Report’s findings that the EMSEZ violates air quality laws at or beyond its boundary. The Air Report and 
Revised Assessment note that the EMSEZ as modelled (not including ancillary industries, transportation, 
mining, coal storage, or fugitive dust from any source, including coal ash dumps) will exceed NAAQS 
standards for 1-hr, 24-hr and annual SO2; 1-hr and annual NO2, and 24-hr and annual PM2.5 and 
PM10.180 The EMSEZ should not proceed when the Air Report has identified that the project will violate 
applicable laws. No environmental authorisation should be granted when these air quality violations 
are occurring under a model with a best-case scenario where minimum emission standards are already 
met and many sources of emissions not modelled.  

 
56. The Revised Assessment incorrectly summarizes findings in the Air Report. For example, the Revised 

Assessment incorrectly states that the Air Report found the overall impact significance before mitigation 
or enhancement to be “high”181, when in fact it was “very high.”182 It further incorrectly claims the 
overall impact significance after mitigation will be “low,”183 when in fact the Air Report did not state 
that at all—to the contrary, the Air Report found that the degree to which impact may cause 
irreplaceable loss of resource is “likely” and mitigation is only “moderately possible.” 184  

 

57. Lastly, the Air Report grossly underestimates or entirely fails to assess many impacts. The Revised 
Assessment fails to note that the Air Report’s “very high” significance rating is the highest level of 
concern in the Air Report ranking. Impacts that are “very high” require a project proponent to 
“[c]ritically consider the viability of proposed projects,” “[i]mprove current management of existing 
projects significantly,” and “maintain current management,”185 which effectively means the proposed 
project should not proceed.  

                                                 
179 Revised Assessment, Appendix Q, Air Report at p. 73. 
180 Revised Assessment, Appendix Q, Air Report at 56-64, Figures 7-1 to 7-7; Revised Assessment at 495-499, Figures 6-74 to 6-
80.  
181 Revised Assessment at p. VI. 
182 Revised Assessment, Appendix Q, Air Report at p. 73. 
183 Revised Assessment at p. VI. 
184 Revised Assessment, Appendix Q, Air Report at p. 73. 
185 Revised Assessment, Appendix Q, Air Report at p. 119. 
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E. Health Impacts 
 
58. The Health Impact Assessment of August 2020 for the Draft Assessment had many fatal flaws, described 

in our October 2020 comments.186 None of those identified flaws were addressed in the revision dated 
November 2020 (November Health Impact Assessment).187 Additionally, the November Health Impact 
Assessment has additional deficiencies. These flaws in the November Health Impact Assessment and 
the unresolved errors raised in our prior submission are detailed below.  

 
59. The November Health Impact Assessment suffers from extensive plagiarism, lacks a quantitative risk 

assessment, underappreciates risks to human health, contains a flawed analysis, and makes unjustified 
conclusions that suffer from a flawed public consultation process. Firstly, the November Health Impact 
Assessment includes a new but generic section on the Polluter Pays Principle without applying this 
principle to the EMSEZ project. The purpose of the addition is unclear and most of the text in the section 
was plagiarized. (See Appendix 1). Because this section was plagiarized, the competent authority 
reviewing the environmental assessment should refuse to consider it and conclude that the Revised 
Assessment is incomplete.  

 
60. The November Health Impact Assessment also added new text on hazardous waste.188 Sampling the 

text revealed extensive plagiarism. (See Appendix 1 for details) Additionally, the analysis on hazardous 
waste underappreciates the risks and does not consider key impacts, as described below.  

 

60.1. The November Health Impact Assessment fails to appreciate the toxicity of chemicals in coal 
and coal ash. Coal naturally contains trace amounts of many toxic chemicals, and these 
chemicals are concentrated in the solid waste (fly ash, bottom ash, and flue gas desulfurization 
sludge) when the coal is burned. 189  Coal ash is a toxic brew of carcinogens, neurotoxins, and 
poisons—including arsenic, boron, cadmium, hexavalent chromium, lead, lithium, mercury, 
molybdenum, selenium and thallium. 190 “The risks to humans associated with exposure to the 
identified contaminants include elevated probabilities of ‘cancer in the skin, liver, bladder, and 
lungs,’ as well as non-cancer risks such as ‘neurological and psychiatric effects,’ ‘cardiovascular 
effects,’ ‘damage to blood vessels,’ and ‘anemia.’”191 When this dangerous waste is not disposed 
of properly, the toxic chemicals are re-released to air, groundwater, surface water and soil. Coal 
ash is a major source of hazardous pollution generated by coal-fired power plants that poses 
substantial risks to human health and drinking water sources. The November Health Impact 
Assessment underappreciated the toxicity of these chemicals by failing to adequately assess 
their potential impacts.  

 

                                                 
186 CER 22 October 2020 Comments at ¶¶ 80-86.  
187 Revised Assessment, Appendix BB, Health Impact Assessment Report (Appendix BB, November Health Impact Assessment) 
(30 November 2020).  
188 Revised Assessment, Appendix BB, November Health Impact Assessment at p. 23-24, 37, 48, 125-127, 141.  
177 See, e.g., U.S. Environmental Protection Agency, Disposal of Coal Combustion Residuals From Electric Utilities; Proposed Rule, 
75 Fed. Reg. 35,128, 35,138 (June 21, 2010). 
178 See 75 Fed. Reg. at 35,139, 35,153, 35,168.179 

Util. Solid Waste Activities Grp. v. Envtl. Prot. Agency, 901 F.3d 414, 421 (D.C. Cir. 2018) (quoting U.S. Environmental Protection 
Agency, Hazardous and Solid Waste Management System; Disposal of Coal Combustion Residuals From Electric Utilities: Final 
Rule, 80 Fed. Reg. 21,302 at 21,449 (April 17, 2015). 
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60.2. The November Health Impact Assessment also fails to appreciate the scale of the toxic waste. 
The proposed 3300 MW192 power plant alone would produce tens of million tons of coal ash 
over a 40 year operating period. As only 7% of Eskom’s ash was sold for reuse in 2017, it is highly 
unrealistic to expect much of the EMSEZ’s coal ash to be reused. Thus tens of millions of tons of 
ash would need to be disposed of in dry, capped landfills with impermeable liners, groundwater 
monitoring systems and proper construction and maintenance to ensure structural stability and 
long term safety. 193 Coal ash cannot safely be disposed in mine pits, as fill, or other uses that 
allow water to contact or flow through the ash.  
 

60.3. The November Health Impact Assessment fails to assess the feasibility of storing a large 
volume of highly toxic waste at nearby facilities. The Revised Assessment states that coal ash 
will be handled in a 3000 Ha facility: 

 

“Since the long‐hauling of hazardous waste i.e. fly ash from air emission scrubbing systems, 
slags, sludges, etc. to the existing Holfontein and Vlakfontein hazardous waste management 
facilities in Gauteng might not be feasible in the medium to long term due to the distance 
resulting in severe transport cost and extended carbon footprint; a close by integrated 
hazardous waste management facility of approximately 3000 Ha (with 40 years lifespan) (i.e. 
for the disposal/treatment of hazardous waste i.e. ash, slag, sludge etc), outside the EMSEZ 
complex needs to be established”.194 
 

60.4. The Revised Assessment and its supporting studies fail to study the proposed disposal facility in 
terms of the quantify volumes of coal ash, disposal options, and potential impacts to 
groundwater, ecology, and human health. This flaw must be addressed.  
 

60.5. The November Health Impact Assessment also fails to consider key toxic pollutants, such as 
fly ash, and how they will be disposed. For example, in the Health Impact Assessment, fly ash 
was only mentioned once in the plagiarized text on thermal coal plants, but never again in the 
document. Instead, the revised Health Impact Assessment dismissively states:  

 If hazardous wastes are generated as a result of operations, accidental spills or discovery 
of contaminated soils or ground water, a Remedial Action Plan (RAP) must be developed 
as appropriate and wastes removed according to the Waste Management Plan. The RAP 
will encompass the recommendations of the Contaminated Soils and Ground Water 
Plan.195  

 

60.6. The conclusion of the November Health Impact Assessment then states:  

Further investigation is warranted to fill important knowledge gaps: in particular, 
population studies analysing different pathways of exposure to the Mopane community 
and surrounding farms, considering the characteristics of the proposed hazardous waste 

                                                 
192 Revised Assessment at p. 40.  
180 Util. Solid Waste Activities Grp.,, 901 F.3d at 421 (quoting 80 Fed. Reg. at 21, 449). 
194 Revised Assessment at p. 761. 
195 Revised Assessment, Appendix BB, November Health Impact Assessment at p. 127. 



 
 

28 

site and the contaminants expected to be present in the waste site, might provide useful 
information. 196 

 

60.7. We draw attention to the phrases “if hazardous wastes are generated”, “important knowledge 
gaps” and “might provide useful information.” The term ‘might’ here underscores the lack of 
adequate assessment—certainly there can be no valid assessment of health impact without 
knowledge of the waste site or the contaminants expected to be there. 

 

61. The only other significant change in the November Health Impact Assessment (that we could determine, 
given lack of tracked changes in the revision) concerns the Mopane community. 

61.1. The November Health Impact Assessment makes improper conclusions and recommendations 
about the Mopane community without first engaging in proper public consultation. 
Specifically, it concludes that “a Resettlement Action Plan be executed and the Mopane 
community is relocated.”197 This is an entirely inappropriate conclusion for an assessment that 
failed to ensure robust public consultation.  

 

61.2. The November Health Impact Assessment fails to provide information to verify the adequacy 
of consultation. For example, there is no information on the “additional consultations” in the 
community, and “surrounding farmers were not consulted.” The November Health Impact 
Assessment also makes recommendations based on “environmental, social and health 
management commitments” 198  that are entirely undisclosed. Vague references to 
consultations, undisclosed commitments, and acknowledgements that key stakeholders were 
omitted is clearly the opposite of a “thorough investigation”199 or an “evaluation of potential 
adverse health effects from the anticipated exposure,”200 which the November Health Impact 
Assessment claims to have done. 

 

61.3. There is also conflicting information between the November Health Impact Assessment and 
the Revised Assessment. For example, the relocation of Mopane is not detailed in the Revised 
Assessment, which mentions relocation for inhabitants directly displaced by the EMSEZ 
footprint, not those 8km from the boundary.  

 

62. Additionally, the November Health Impact Assessment failed to incorporate public comments that 
were readily available. The November Health Impact Assessment states that “Comments pertaining to 
human health were also not received and thus have not been addresses in this Report.”201 However, 
these comments were available to the consultant and their purpose was to inform the November 2020 
revision. As a result, November Health Impact Assessment is procedurally flawed. 

 

                                                 
196 Revised Assessment, Appendix BB, November Health Impact Assessment at p. 141. 
197 Revised Assessment, Appendix BB, November Health Impact Assessment at p. 142.  
198 Revised Assessment, Appendix BB, November Health Impact Assessment at p. 142. 
199 Revised Assessment, Appendix BB, November Health Impact Assessment at p. 23-24.  
200 Ibid.  
201 Revised Assessment, Appendix BB, November Health Impact Assessment at p. 24.  
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63. Lastly, as noted above, the November Health Impact Assessment also failed to address our prior 
comments, which include the following:  

 

63.1. Stakeholder consultation was insufficient: The November Health Impact Assessment states 
that “Due to hindrance of the HIA Specialist Team by the Department of Health (DoH), Key 
Informant Interviews could not be conducted in any of the targeted/ identified healthcare 
facilities. An ‘offline’ visit to the Mudimeli Clinic was however conducted.”202 The report fails to 
define ‘offline visit’, or clarify if any consultation met the methodological requirements of a 
credible health impact assessment. Informal discussions were held with randomly selected 
individuals in five communities—how many? In what context? What types of individuals? The 
November Health Impact Assessment seems to admit that Niara did not gather basic and 
necessary data from healthcare facilities. Thus, both the original and November Health Impact 
Assessment reports are grossly incomplete and invalid. 

 

63.2.  The November Health Impact Assessment fails to incorporate the modelling and findings of 
the Air Report, and fails to quantitatively model any impacts to human health. The website 
belonging to the author of the November Health Impact Assessment states that “Should 
sufficient quantitative data (concentrations of pollutants at receptor communities) be 
available on compounds of concern, a quantitative health risk assessment can be done as 
part of the HIA to strengthen the evidence.”203 Given that Air Report was published 13 
months prior to the Health Impact Assessment, and given that the Air Report concluded that the 
impacts to public health would be ‘definite’, with a sensitivity level of ‘critical’, ‘disastrous’ 
severity, and ‘very high’ significance, extending up to 3000m from the site,204 it is unacceptable 
that the November Health Impact Assessment did not conduct additional quantitative 
health risk assessment.  

 

63.3. The November Health Impact Assessment’s air quality modelling is deficient.   The November 
Health Impact Assessment states that a detailed Air Quality Impact Assessment Report was not 
available to the author and that this is a “significant gap.”205 This is not simply a significant gap. 
It is a fatal flaw. There can be no excuse for a health assessment that lacks sufficient air quality 
modelling given the massive scale of the SEZ and its associated activities. Furthermore, the Air 
Report by Airshed Planning Professionals (not Gondwana as stated) is referred to in the 
November Health Impact Assessment at page 55, so it is not credible that the author of the 
report did not have access to parameters for air quality modelling. 

 

63.4. The November Health Impact Assessment must use the modelled concentrations of the Air 
Report (revised to model pollution concentrations for all facilities both individually and 
cumulatively, for all pollutants including mercury and lead, and compared to international 
health standards) to assess health impacts. 

 

                                                 
202 Revised Assessment, Appendix BB, November Health Impact Assessment at p. 49.  
203 Niara Environmental Consultants, “Key Competencies,” https://niara.co.za/key-competencies/.  
204 Revised Assessment, Appendix Q, Air Report at 73. 
205 Revised Assessment, Appendix BB, November Health Impact Assessment at p. 79. 

https://niara.co.za/key-competencies/
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63.5. The November Health Impact Assessment does not meet the minimum requirements for a 
quantitative health impact assessment, which include the following:  (1)population data for the 
region, by sex and age group in each administrative unit (neighbourhood) within the entire 
modelling domain; (2) baseline mortality rates for the region for each cause of death, by sex and 
age group; (3) concentration response function data where available. For example, the health 
impacts of PM2.4 can be assessed with the Integrated Exposure-Response (IER) model’s risk 
functions (the relative increase in mortality due to an increase in PM2.5 exposure concentration) 
for each cause of death, by sex and age; (4) baseline pollutant exposures across the modelling 
domain; and (5) incremental pollutant exposures due to the modelled sources (model output). 
Without such modelling, it is impossible to assess health impacts on the local population. 

 

63.6. The November Health Impact Assessment provides no evidence on mitigation measures and 
impact reduction: The November Health Impact Assessment improperly lumps all air quality 
impacts with noise and malodors, which makes it difficult to impossible to assess the 
effectiveness of mitigation measures. In Table 11-7, it concludes that mitigation measures will 
reduce the severity of impacts from ‘severe’ to ‘moderate’; the risk will be reduced from 
‘definite’ to ‘may occur’; and overall significance will be reduced from ‘high’ to ‘moderate’.206 
No evidence is provided for these conclusions, and there is no description of any mitigation 
measures. Until the technical flaws are corrected and impacts are properly assessed, any 
conclusions or recommendations concerning the project’s air and health impacts are arbitrary 
and unfounded, and cannot form the basis of any reasonable or rational decision about the 
project as a whole. 

 

63.7. The November Health Impact Assessment failed to complete its Terms of Reference: The 
November Health Impact Assessment’s terms of reference include conducting literature 
reviews, collecting data, understanding the EMSEZ’s design, and, among other things, 
determining health impacts and evidence-based recommendations.207 The November Health 
Impact Assessment failed to do any of these things appropriately, as described throughout these 
comments.  

 

63.8. The November Health Impact Assessment report is not peer reviewed: The November Health 
Impact Assessment report is not peer reviewed. It simply lists generic information on pollutants 
and almost no local data. The literature review is outdated and nearly entirely plagiarized (see 
Appendix 1). Any internal or external reviewer would have raised these issues before the reports 
were finalized. 

 

63.9. The November Health Impact Assessment is highly plagiarized. In October 2020 stakeholder 
submissions to DeltaBEC, Dr. Garret Barnwell raised the alarm that the August Health Impact 
Assessment was rife with plagiarism. We reviewed a sampling of paragraphs in the revised 
November Health Impact Assessment and found the plagiarism charge remains true in the 
November revision (see Appendix I) and is even more extensive than Dr. Barnwell discovered.  

                                                 
206 Revised Assessment, Appendix BB, November Health Impact Assessment at p. 128, Table. 11-7. 
207 Revised Assessment, Appendix BB, November Health Impact Assessment at p.5. 
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63.9.1. Large sections of plagiarized text are also included in the Revised Assessment’s Health 
Assessment section.208 Neither the November Health Impact Assessment preparer nor 
DeltaBEC modified their reports to eliminate plagiarism despite it being made public in 
October 2020.  

63.9.2. Often the only modifications were the name of the Project and the names of local 
towns. In some cases, sentences were re-ordered.  

63.9.3. Large sections of text, including all of the Conclusions and Recommendations, are 
identical to text found in at least three Digby Wells Environmental reports, each of 
which is clearly labelled with the following restriction: “This report is provided solely for 
the purposes set out in it and may not, in whole or in part, be used for any other purpose 
without Digby Wells Environmental prior written consent.”209  

63.9.4. We question whether Digby Wells Environmental gave prior written consent to Niara 
consulting to use the text of its reports. We understand the author of the Niara reports, 
Ms. Ribeiro, previously worked for Digby Wells and may have originally written some 
of the text in those reports; however, it is not acceptable to claim that the November 
Health Impact Assessment is original work or that proper literature reviews or 
contextualized analysis of the EMSEZ were conducted. 

63.9.5. In addition to the documented examples of plagiarism (see Appendix 1), other sections 
of the November Health Impact Assessment appear to have been lifted without review 
from reports to which we do not have access. For example, on page 8, the report 
wrongly states that the local language is isiZulu, but states correctly on page 49 that the 
local language is TshiVenda. Page 79 states “The Zulu people place a large emphasis on 
traditional values”. These basic errors were also pointed out by Dr. Barnwell in his 
October comments, but were not addressed in the November revision. 

 

64. In summary, because of the major flaws of the Air Report and November Health Impact Assessment, 
the Revised Assessment is similarly incomplete and fatally flawed, and cannot rationally support any 
decision-making concerning the project. The supporting studies must be redone as described above 
before the Revised Assessment can be finalized.  

 

F. Fatal flaws of the revised EMPR 
 

65. The Revised Assessment includes a draft Environmental Management Programme (EMPR). The EMPR 
“provides a description of the methods and procedures for mitigating and monitoring impacts. The EMPr 
also contains environmental objectives and targets which the project proponent or developer needs to 

                                                 
208 Revised Assessment at p. 655-658.  
209 Digby Wells Environmental, “Health Impact Assessment for the Proposed Platreef Underground Mine,” p. ii (2014) 
https://sahris.sahra.org.za/sites/default/files/additionaldocs/Appendix_Q_PLA1677_cHIA%20Report_Final.pdf; Digby Wells 
Environmental, “Kamiesberg Project, Namaqualand, South Africa Health Impact Assessment,” p. ii (2014) 
http://www.cesnet.co.za/pubdocs/Kamiesberg%20Heavy%20Minerals%20Mining%20249CB/Health%20Assessment.pdf; Digby 
Wells Environmental, “Proposed Open Pit Magnetite Mine and Concentrator Plant, Mokopane, Limpopo Province Health Impact 
Assessment,” p. ii (2015) https://sahris.sahra.org.za/sites/default/files/additionaldocs/VMC_HIA_Report_2015-09-
07_Final_Compressed.pdf. 

https://sahris.sahra.org.za/sites/default/files/additionaldocs/Appendix_Q_PLA1677_cHIA%20Report_Final.pdf
http://www.cesnet.co.za/pubdocs/Kamiesberg%20Heavy%20Minerals%20Mining%20249CB/Health%20Assessment.pdf
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achieve in order to reduce or eliminate negative environmental impacts. Monitoring methods and 
performance indicators are also included”.210 

 

66. The EMPR includes the vague and unrealistic condition to “Ensure the use of new technologies such as 
electrostatic precipitators [ESP], adhere to national and international emission standards.”211 ESP is not 
a new technology; it is an old technology that has been used for over 40 years. New technologies and 
their costs are not described. Without details of the mitigation scenarios, environmental approvals 
could be given based on overly optimistic or even faulty assumptions. Once built, facilities are unlikely 
to modify their designs and operations to retrofit air pollution controls. 

 

67. As with the Revised Assessment’s Air Report and November Health Impact Assessment, the EMPR 
completely fails to provide a description of the methods and procedures for mitigation. The reference 
to mitigation is so vague as to be useless. For example, there is no mention of best available 
technologies. At minimum, the EMPR must detail methods and procedures for mitigation measures and 
monitoring. 
 
 

G. Impacts to Protected Ecological, Cultural and Heritage Sites  
 

68. As noted in our prior submissions, there are several biosphere reserves, nature reserves, parks, cultural 
sites, and spiritually important markers in the EMSEZ’s vicinity.212 The Revised Assessment included an 
updated appendix that attempted, but entirely failed, to address our concerns regarding these sites.213 
Our primary concern was that the EMSEZ is located near many sensitive sites that the Revised 
Assessment failed to study. In response, the Revised Assessment states that a qualified and accredited 
archaeologist completed a Heritage Impact Assessment in July 2019 and the archaeologist submitted 
the report to Heritage Resource Authorities.214 This entirely fails to identify whether the archaeologist 
examined the relevant sensitive sites that we identified, and fails to explain how an archaeologist has 
the competency to assess impacts to biosphere and nature reserves. An additional concern we had 
raised was that the EMSEZ’s vast footprint will cause water, air, and climate impacts over a large area 
that should have triggered more study. The Revised Assessment’s response to this issue was the same 
response given above and fails to explain whether the assessment was adequate given our public 
comments on the scale of the impacts.215  
 
 

H. Socio-Economic Impacts 
 
69. While the Revised Assessment indicates that 21 000 jobs will be created within the first five years of 

operation, and there seems to be an overall positive indication when investment and employment is 
mentioned, there is insufficient assessment in the expert reports to make such a positive indication. 

                                                 
210 Revised Assessment, EMPR at p. 18. 
211 Revised Assessment, EMPR at p. 145.  
212 CER 22 October 2020 Comments at ¶¶ 87-90.  
213 Revised Assessment, Appendix H, Issues and Response Trail, “Heritage Specialist Response to Public Comments Received,” 
(December 2020) p. 4.  
214 Ibid.  
215 Ibid.  
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There are various deficiencies exists, which makes it impossible for the EAP to reach a positive 
conclusion in terms of the number of jobs and investment: 
 
69.1. Inadequate details are provided in terms of employment: In terms of the number of estimated 

jobs, the Economic Assessment merely references another report, and does not distinguish 
between temporary construction jobs and permanent long term jobs which will be created; the 
types of jobs that will be available and what qualifications or skills are required; how many jobs 
will be local as opposed to regional or foreign, bearing in mind that this is Chinese funded and 
driven project.  This makes it impossible to assess whether people in the region will benefit from 
the purported job creation. 
 

69.2. Social Impact Assessment has not been conducted: no social impact or similar assessment were 
conducted to identify the communities impacted by the project, the impact of in-migration 
which may occur in the region, pressure on municipal services, and any other social impacts and 
fallouts which may occur.  As mentioned earlier, no stakeholder mapping was conducted, and it 
appears that the general public at large and rural communities in the region, are not aware of 
the project and how it may affect them. 

 

69.3. The particular of investments or trade has not been provided: The Revised Assessment 
presumes that any and all investment will be positive.  Not all investment are good investments, 
and as indicated above, some investments, such as coal fired power stations is likely to become 
stranded assets, or result in debt, which the country would not be able to repay.  There is a 
global move away from fossil fuels, heavy metal industries and emission intensive operations, 
and it is unclear if a viable market indeed exist for the project at hand, or whether investment 
in such projects are likely to result in unnecessary debt. 

 

69.4. Impacts of the EMSEZ project on existing markets and jobs have not been addressed.  The 
Revised Assessment does not adequately indicate how many jobs and livelihoods which 
currently exist within the region and along the shared water resources, which may be impacted 
by the project.  As indicated earlier, there has been no social impact assessment conducted, nor 
public participation conducted with water users in Zimbabwe or Mozambique. As indicated in 
the November submission, Limpopo is a tourism hub, winter food basket of South Africa, and 
has many biodiversity based industries such as the mopani industry, which all maybe impacted 
as a result of this project.  The inadequate assessment of the existing livelihoods is a fatal flaw 
of the EIA. 

 

70. Even if the EMSEZ were to create some jobs or were to boost economic development in the region, 
these benefits pale in comparison to the human, social and environmental harms of the project, 
including climate harms, air pollution, harms to the near pristine and highly sensitive natural area of the 
proposed site, harms to tourism and harms to the agricultural sector. The Revised Assessment similarly 
states: 
 

“The proposed project is considered to have an overall high negative environmental impact 
(biodiversity, aquatics, climate change, etc.), and Low-medium to Medium positive social and 
positive economic impacts. Due to the site being very sensitive in terms of environmental features 
(ecology, aquatic features, etc.) and the introduction to possible greenhouse gases, air quality, 
noxious gasses, climate change impacts (rated high), etc. all of these and more will have a negative 
impact on the environment and surrounding areas. 
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The potential negative impacts of the proposed development on the natural, cultural, 
palaeontological, and agricultural environment of the site and the region may in all likelihood, 
outweigh the identified positive impacts associated with the potential medium social and 
economic development benefits.”216 

 
71. Elsewhere in the Revised Assessment, however, the EAP concludes that the socio-economic benefits of 

the project would outweigh its negative impacts.  For example, the Revised Assessment in Table 7-2, 
titled “Comparative assessment of positive and negative direct and indirect impacts”, determined that 
the socio-economic impacts of the project before mitigation would be “Positive: Medium” and 
“Positive: High” after mitigation.217   

 
72. The findings presented in Table 7-2, however, should be disregarded because the Revised Assessment 

does not explain the methodology it used to determine these ratings, particularly in light of the 
substantial evidence of social and environmental harms of the project. 

 
73. Additionally, the determinations in Table 7-2 related to socio-economic impacts should be disregarded 

because both the Socio-Economic Impact Assessment (Appendix P of the Revised Assessment) and 
Tourism and Food Security Report (Appendix X), which presumably inform the determinations in Table 
7-2, are highly deficient.  

 
73.1. The Socio-Economic Report does not consider the no-go or any alternatives. Without this it is 

impossible to adequately determine the costs and benefits of the project. 
 
73.2. The Socio-Economic Report does not consider the number of jobs exists in the region of the 

proposed project, such as small scale farming, agriculture, and tourism.  The report also does not 
adequately and in detail consider the potential impacts on agriculture and food security in the 
region of the project; particularly from water scarcity and the pollution of water resources due 
to increasing mining and industrialization in the region. 

 
73.3. The Socio-Economic Report and the Tourism and Food Security Report do not consider how 

climate change would exacerbate the many potential negative impacts of the project. The 
Tourism and Food Security Report, for example, assumes “Climate conditions remain constant 
annually”.218 It is a near certainty that climate change will increase annual average temperatures 
causing water stress in the region, food insecurity, and increasing in-migration of climate 
refugees, among many other impacts.  

 

73.4. The Tourism and Food Security Report is vague and repeatedly makes baseless and arbitrary 
conclusions about the EMSEZ’s potential mitigation measures and impacts.  

 
73.4.1. For example, the Tourism and Food Security Report lists as a high potential negative 

impact on tourism that “The removal of vegetation, disposal facilities and the 
construction of buildings will affect the area’s biodiversity.”219 It bizarrely classifies this 

                                                 
216 Revised Assessment at p. 879 (emphasis added). 
217 Revised Assessment at p. 869. 
218 Revised Assessment, Appendix X, Tourism and Food Security Report at p. 66. 
219 Revised Assessment, Appendix X, Tourism and Food Security Report at p. 93, Table 17. 
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as a short term impact and determines the negative impacts would be low after the 
following mitigation because the “site layout was designed to avoid wetlands and areas 
with high conservation.”220 Destroying 8,000 hectares of near pristine bushveld with a 
sensitive and intact ecosystem would not be a short term impact. Moreover, there is 
no evidence in the record that the site layout was designed to avoid wetlands and areas 
of high conservation. To the contrary, the EAP is of the “opinion that such a 
[biodiversity] offset will not be feasible and alternatives [to the EMSEZ’s site location 
and footprint] need to be identified.”  221  

 
73.4.2.  The Tourism and Food Security Report recognises as a medium- to long-term negative 

impact the “potential loss of agricultural land due to the development of the SEZ and 
supporting mining activities will reduce agricultural production and thus reduce food 
security.”222 It classifies this impact as very high before mitigation, and low with the 
following proposed mitigation: “An increase in the number of jobs created by the 
MMSEZ will increase wages of the population and thus importing food from other 
regions will become more affordable.” There is absolutely no support for this 
statement. Increasing wages could have the opposite effect by raising food prices and 
making food less affordable for those living in communities. This statement also does 
not acknowledge the potential loss to the livelihoods of farmers in the region.   

 
73.4.3. There are many other similar examples. 

 
73.5. The impacts ratings in the Socio-Economic Report after mitigation are arbitrary because the 

proposed mitigation measures are extremely vague and unproven, and in many cases likely 
impossible.223 This renders the final ratings after mitigation arbitrary.  

 

73.5.1. For example, the Socio-Economic Report simply states with respect to mitigation of 
pollution and carbon impacts: 

 
“Considerations for mitigating the effects of pollution generated by the SEZ 
would be to keep the SEZ aligned to the carbon emissions tax implemented by 
the South African Government. Additionally, all plant and equipment should 
be kept in good working condition. Traffic flow and movement should be 
planned for efficiency in order to minimise vehicle pollution.”224  
 

73.5.2. In addition to being incredibly vague and notable for its lack of detail, this statement 
does not acknowledge that is practically impossible to mitigate carbon emissions or the 
risks of vast pollution from the many EMSEZ sub-projects (see discussion above). 
Nonetheless the assessment relied on this statement to reduce the post-mitigation 
impacts from pollution and carbon emissions to medium-high.  

 

                                                 
220 Ibid. 
221 Revised Assessment at p. XI.  
222 Revised Assessment, Appendix X, Tourism and Food Security Report at Table 11. 
223 See, Revised Assessment, Appendix P, “Socio-Economic Impact Assessment Report”) (Appendix P, Socio-Economic Report) 
(September 2019), Table 7.13. 
224 Revised Assessment, Appendix P, Socio-Economic Report at p. 141. 
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73.5.3. The Socio-Economic Report lists similarly vague and unproven mitigation measures for 
several impact categories, including loss of the area’s visual appeal; in-migration of 
employment seekers; import of labour; and sustained pressure on the provision of 
utilities.225 

 
73.5.4. The Socio-Economic Report does not provide a final recommendation about whether 

the project should be authorised. 
 

74. The Socio-Economic Report, even with its substantial flaws, does not support the determinations in 
Table 7-2 of the Revised Assessment. For example, the socio-economic assessment found 14 negative 
impacts (most having ratings of medium to high) and 13 positive impacts of the project prior to 
mitigation. The total impact score for the positive impacts is 601 and the total for negative impacts is 
616. The negative impacts include those related to increased demand for social services, pollution and 
carbon emissions, potential influence on local tourism activities, potential loss of the area’s visual 
appeal, in-migration of employment seekers, import of labour, sustained pressures on the provision of 
utilities, potential continued growth of informal settlements, and sustained pressures on road and rail 
infrastructure.226  Despite documenting extensive medium to high negative impacts, outnumbering 
positive impacts both in terms of total score and types of impacts, the Revised Assessment arbitrarily 
determined “Positive: Medium” benefits of the project prior to mitigation. 

 
75. In summary, neither the socio-economic and tourism and food security reports can be relied upon to 

make rational and evidence-based findings in the Revised Assessment and should be disregarded by the 
decision-maker. 

V. THE REVISED ASSESSMENT ACKNOWLEDGES SIGNIFICANT ENVIRONMENTAL RISKS THAT LIKELY 
OUTWEIGH ANY BENEFITS. 

 
76. Although the Revised Assessment suffers from the defects highlighted above, the Revised Assessment 

has correctly concluded that “negative impacts of high significance are anticipated to occur as a result 
of this project.”227 

 
77. The Revised Assessment acknowledges that the “proposed project is considered to have an overall high 

negative environmental impact (biodiversity, aquatics, climate change, etc.), and Low-medium to 
Medium positive social and positive economic impacts.”228 Due to the site being “very sensitive in terms 
of environmental features (ecology, aquatic features, etc.) and the introduction to possible greenhouse 
gases, air quality, noxious gasses, climate change impacts (rated high), etc. all of these and more will 
have a negative impact on the environment and surrounding areas.”229  

 
78. It will not be possible to mitigate many of the significant impacts. For example, there will not likely be 

sufficient biodiversity offsets to mitigate the harms of locating the EMSEZ in “pristine bushveld” that has 

                                                 
225 Revised Assessment, Appendix P, Socio-Economic Report at Table 7.13. 
226 Revised Assessment, Appendix P, Socio-Economic Report at p. i-ii. 
227 Revised Assessment at p. VI.  
228 Revised Assessment at p. VIII.  
229 Revised Assessment at p. VIII. 



 
 

37 

been “minimally disturbed.” 230 Additionally, even after mitigation measures, climate, energy, and waste 
impacts remain high.231 These potential negative impacts “may in all likelihood, outweigh the identified 
positive impacts associated with the potential medium social and economic development benefits.”232 

 
79. In light of these significant negative impacts that likely outweigh potential benefits, the EMSEZ is 

inconsistent with the public’s right to a healthy environment and with South Africa’s sustainable 
development goals. Even if the EAP could remedy the procedural and substantive flaws above, the 
EMSEZ’s significant negative effects demonstrate that no environmental authorisation should be 
granted.  

VI. CONCLUSION  
 
80. The Environmental Assessment Practitioner should recommend that an environmental authorisation be 

denied for all the foregoing reasons.  
 
 
 
Yours sincerely  
CENTRE FOR ENVIRONMENTAL RIGHTS 
 
per:  
 
Michelle Koyama 
Attorney  
Direct email: mkoyama@cer.org.za  
 
 

                                                 
230 Revised Assessment at p. VIII, IX.  
231 Revised Assessment at p. VI-VII.  
232 Revised Assessment at p. VIII. 
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