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Dear Sirs 
 
OBJECTIONS TO THE SEPTEMBER 2021 “FINAL” ENVIRONMENTAL IMPACT ASSESSMENT REPORT [REVISION 03] OF 
THE PROPOSED MUSINA-MAKHADO SPECIAL ECONOMIC ZONE, LOCATED WITHIN THE VHEMBE DISTRICT 
MUNICIPALITY OF THE LIMPOPO PROVINCE (LIM/EIA/0000793/2019) 

I. INTRODUCTION 
 
1. We address you as the Centre for Environmental Rights on behalf of our clients’ groundWork, Earthlife Africa, 

and Mining and Environmental Justice Community Network of South Africa, all of whom have an interest and 
expertise in environmental justice issues, and a long-standing history of working with, and representing, the 
interests of historically disadvantaged communities within the Limpopo Province and more broadly within South 
Africa.  
 

2. As registered Interested and Affected Parties (I&AP), we and our clients, submitted the following comments and 
objections in relation to the MMSEZ project:  

 

2.1. Final scoping report, dated 1 November 2019;  
2.2. Draft Environmental Impact Assessment Report (DEIR), on 22 October 2020; and  
2.3. The Revised DEIR, on 29 January 2021.  

 
3. 2 days later on 1 February 2021, a Final Environmental Impact Assessment (FEIR) was submitted by Deltabec to 

LEDET1, in accordance with LEDET’s instruction, that no further extension will be provided and if delayed that it 
would need to submit a fresh EIA, due to it being outside of EIA timeframes.  According to Regulation 24(1) EIA 
Regulations, 2014, the decision maker must within 107 days of the submission of the EIR, grant or refuse the 

                                                 
1 Page II of the Final EIA by Deltabec, dated 2 February 2021, under “status” the report is indicated as being “FINAL” environmental impact 
assessment. 
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application (i.e 19 May 2021).2  Further according to Regulation 45 of the EIA Regulations, an “application in terms 
of these Regulations lapses, and a competent authority will deem the application as having lapsed, if the applicant 
fails to meet any of the time-frames prescribed in terms of these Regulations, unless extension has been granted 
in terms of regulation 3(7).”3  There is no provision to request further information or prolong the EIA process 
further in terms of law, and this current application does not meet the extension requirements in terms of 
regulation 3(7) of the EIA regulations.  In other words, in terms of the EIA Regulations, the decision maker had to 
reach its decision by no later than 19 May 2021.  If the document was incomplete, then the application ought to 
have been refused, and an environmental authorisation applied for afresh, with a new EIA, beyond this date of 
19 May 2021.  The details of the irregularities pertaining to the EIA process beyond the 19 May 2021 are outlined 
below. 
 

4. Our clients therefore strongly object to the continuation of the EIA by Enviroxcellence, and maintain that this 
current process is unlawful.   
 

5. Nevertheless, a new EAP was subsequently appointed, and Enviroxcellence has compiled another FEIR for public 
consultation and comment on 15 September 2021, with altogether different conclusions and recommendations 
from the previous EAP.  The purpose of this objection is to comment on the Enviroxcellence FEIR. These 
comments should be read in conjunction with our prior objections, as many of them were not addressed in the 
FEIR.  

 

6. However, as stated, our clients from the outset maintain that this current process is unlawful, and this 
submission should not be interpreted as an acceptance of this current unlawful process.  Should the LEDET 
proceed to accept and proceed with this unlawful process, it is further indication of possible bias, irrational 
decision-making and procedural irregularities which have marred the entire EIA process (these are outlined more 
fully in the objections).  By this factor alone, the EIA should be rejected. 

 

7. In addition to these flaws identified by the EAP, as detailed below, the FEIR failed to ensure a procedurally fair 
process; did not allow for effective public participation; is missing information on project design, project impacts 
and project alternatives; and is based on inadequate specialist assessments. An environmental authorisation 
should not be granted due to these fatal defects.  

 

8. Even if these procedural and substantive flaws were remedied, no environmental authorisation should be issued 
due to the MMSEZ’s highly negative impacts to climate change, water, and waste; uncertainties about the 
MMSEZ’s electricity and water supply; and the risks that the MMSEZ poses to human health and the natural 
environment. These negative impacts, which Deltabec, the previous EAP itself has acknowledged “may in all 
likelihood, outweigh the identified positive impacts,”4 establish that the MMSEZ is inconsistent with the 
constitutional right to an environment not harmful to health or wellbeing. 

 

9. For these reasons, no decision-maker could rationally or reasonably issue an environmental authorisation for the 
project. The EAP should recommend against authorising the project. 

II. THE FEIR PROCESS IS UNLAWFUL, PROCEDURALLY IRREGULAR AND UNFAIR  
 
A. The FEIR to Resolve the Conflict of Interest, Bias and Lack of Authority of the Decision Maker 

10. The Revised Assessment failed to resolve concerns raised in our prior submission regarding procedural fairness, 
including the Limpopo Department of Economic Development, Environment and Tourism’s (LEDET) conflict of 

                                                 
2 Section 24(1) of the EIA Regulations, 2014. 
3 Section 45 of the EIA Regulations, 2014. 
4 Enviroxcellence FEIR, p914 
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interest and lack of authority to be the decision-maker for this project. 5 As we have noted before, the Minister 
of  Forestry, Fisheries and Environment (DFFE) is the competent authority.6 These irregularities deny our clients 
a procedurally fair process.  

 
11. Section 3(1) of the Promotion of Administrative Justice Act, 2000 (PAJA) requires procedurally fair administrative 

action. Administrative action is reviewable where the administrator who took the decision is biased or reasonably 
suspected of bias,7 or when a decision was taken by an administrator who lacked the authority to do so.8 
Regarding bias, both actual bias and apparent bias invalidate an administrative decision.9 Regarding 
administrative authority, Section 24C(2) of the National Environmental Management Act, 1998 (NEMA) states 
that Minister is the competent authority if the activity has a development footprint that traverses international 
boundaries or is undertaken by a provincial department responsible for environmental affairs, or is an organ of 
state performing a regulatory function and reporting to a Member of the Executive Council. These laws give effect 
to section 33 of the Constitution, which provides a right to procedural fairness.  

 
12. The FEIR failed to address the conflict of interest that we noted between the Limpopo Economic Development 

Agency (LEDA), who is the applicant for the MMSEZ environmental authorisation, and LEDET, who is the decision 
maker, as outlined in the previous submission.10 In the previous submissions, the applicant was indicated as 
Musina-Makhado SEZ (SOC) Ltd on behalf of Limpopo Economic Development Agency11. Now the covering page 
merely says the client is Musina-Makhado SEZ (SOC) Ltd.  However whether the applicant is MMSEZ (SOC) Ltd, or 
LEDA, the implications are the same since, according to MMSEZ (SOC) Ltd.’s website, MMSEZ (SOC) “is wholly 
owned by LEDA”.12  

 
12.1. Here, the applicant (whether MMSEZ SOC or LEDA) and the decision maker (LEDET) are closely 

connected, if not essentially one and same, and both have an interest in the outcome of the MMSEZ’s 
environmental authorisation.  

 
12.2. LEDET is the holding company of LEDA;13 LEDET owns 100% of LEDA;14 LEDET finances LEDA15 and has 

transferred R355 616 000 to assist LEDA with obtaining special economic zone designation for the 
MMSEZ; 16 LEDA functions as the “implementing agency” of LEDET;17 LEDET is on LEDA’s board of 
directors;18 LEDET appoints LEDA’s board of directors and approves its budget and corporate 
performance plan;19 LEDET has prioritized the completion of the MMSEZ; and LEDET has led a Provincial 

                                                 
5 Center for Environmental Rights, “Objections to the Draft Environmental Impact Assessment Report of the Musina-Makhado Special 
Economic Zone, Located Within the Vhembe District Municipality of the Limpopo Province,” (22 October 2000) (CER 22 October 2020 
Comments) pg 22-25. 
6 Center for Environmental Rights, Letter to the Honourable Minister Barbara Creecy regarding The Proposed Musina-Makhado Special 
Economic Zone Infrastructure, Located Within The Vhembe District Municipality Of The Limpopo Province, (21 October 2019) 
https://cer.org.za/wp-content/uploads/2019/11/Annexure-C-CER-letter-to-DEFF-of-21-10-19.pdf.  
7 Section 6(2)(a)(iii) of the Promotion of Administrative Justice Act 3 of 2000, as amended (PAJA 2000).  
8 Section 6(2)(a)(i), PAJA 2000. 
9 Department of Justice and Constitutional Development, “About” https://www.justice.gov.za/paja/about/review.htm.  
10 CER 22 October 2020 Comments, pg 22-25.  
11 Deltabec FEIR, pg II 
12 https://mmsez.co.za/?page_id=853  
13 Limpopo Economic Development Agency (LEDA), “Annual Report, 2017/18,” (LEDA Annual Report, 2017/18) p. 70 
http://www.lieda.co.za/Wordpress/wp-content/uploads/2019/03/LEDA-AR-2018-final.pdf.  
14 Ibid.  
15 Parliamentary Monitoring Group, “Report of the Select Committee on Finance on the Limpopo Oversight Visit,” (14 October 2015) § 2.4 
https://pmg.org.za/tabled-committee-report/2629/.  
16 Department of the Limpopo Economic Development, Environment and Tourism (LEDET), “Annual Report 2016/17,” pg 59 
https://provincialgovernment.co.za/department_annual/560/2017-limpopo-economic-development-environment-and-tourism-annual-
report.pdf.  
17 LEDA Annual Report, 2017/18 at pg 9.  
18 LEDA, “Office of the Chief Executive Officer Enterprise Development Finance, MMSEZ Strategic plan 2020/21-2024/25,” (MMSEZ Strategic 
Plan) pg 19 https://mmsez.co.za/wp-content/uploads/2020/05/FINAL-MMSEZ-STRATEGY-06_MARCH-2020-For-Sign-off_23_03_2020.pdf.  
19 LEDA Annual Report, 2017/18 at p. 54-55; LEDA, “Annual Performance Plan 2020/21,” p. 5, 11 https://mmsez.co.za/wp-
content/uploads/2020/09/AnnualPerformance-Plan-2020-21.pdf.  

https://cer.org.za/wp-content/uploads/2019/11/Annexure-C-CER-letter-to-DEFF-of-21-10-19.pdf
https://www.justice.gov.za/paja/about/review.htm
https://mmsez.co.za/?page_id=853
http://www.lieda.co.za/Wordpress/wp-content/uploads/2019/03/LEDA-AR-2018-final.pdf
https://pmg.org.za/tabled-committee-report/2629/
https://provincialgovernment.co.za/department_annual/560/2017-limpopo-economic-development-environment-and-tourism-annual-report.pdf
https://provincialgovernment.co.za/department_annual/560/2017-limpopo-economic-development-environment-and-tourism-annual-report.pdf
https://mmsez.co.za/wp-content/uploads/2020/05/FINAL-MMSEZ-STRATEGY-06_MARCH-2020-For-Sign-off_23_03_2020.pdf
https://mmsez.co.za/wp-content/uploads/2020/09/AnnualPerformance-Plan-2020-21.pdf
https://mmsez.co.za/wp-content/uploads/2020/09/AnnualPerformance-Plan-2020-21.pdf
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Inter-Ministerial Steering Committee to facilitate the development of the MMSEZ.20 This unequivocal 
conflict of interest violates Section 3(1) of the PAJA. The Revised Assessment makes no mention of this 
conflict or states any steps taken to address it.  

 
12.3. This conflict of interest violates our clients’ rights to procedurally fair administrative action under PAJA.  

Our clients’ claims cannot be fairly heard where the decision maker suffers from both actual and 
apparent bias.  

 
13. The FEIR also failed to resolve issues regarding the lack of LEDET’s authority that we raised in our prior 

submission.21 Under Section 24C(2) of NEMA, the national Minister is the competent authority to review projects 
that will traverse international boundaries, impact a nationally protected or conservation area, or be undertaken 
by a provincial department performing a regulatory function and reporting to the MEC.  

 
13.1. The MMSEZ triggers all three of these criteria for the following reasons: 

 
13.1.1. It traverses international boundaries. It will draw water from the Limpopo river, which extends 

into Zimbabwe, and take water from pipelines built in Zimbabwe.22 It would likely also cause 
air pollution to cross international boundaries.  

 
13.1.2. It will impact international heritage and national conservation sites.23  

 
13.1.3. It will be implemented by LEDA and LEDET, and LEDET is a provincial department responsible 

for environmental affairs and performs regulatory functions while reporting to the MEC.24  
 

13.2. In response to our previous objections, the previous EAP, Deltabec requested written correspondence 
from both LEDET and the then Department of Environment, Forestry and Fisheries (DEFF) regarding who 
should be the Competent Authority. In this regard, an email from DEFF to Deltabec, dated 17 September 
2018 is attached as Annexure 1, clearly indicating that DEFF is the competent authority and that 
applications must be submitted to DEFF. 

 
13.3. As noted in earlier submissions, LEDET could have obtained authority through an agreement with the 

Minister pursuant to section 24C(3) of NEMA (which is a legal provision that allows the Minister to 
transfer its authority), but there is no evidence of such an agreement. Even if there had been such an 
agreement, it would be unlawful because 24C(3) of NEMA cannot override the requirement for 
procedural fair administrative action noted above in terms of PAJA.  

 

13.4. At the current round of public participation held by Enviroxcellence, we requested a proof of LEDET’s 
competent authority to be provided. Despite Enviroxcellence undertaking to provide the document by 8 
October 2021, such proof has not been provided. 

 

14. In addition to the above, as indicated at the outset, LEDET’s insistence in continuing with the unlawful EIA process, 
subsequent to the submission of the FEIR by Deltabec, and EAPs advice that the process is in fact unlawful, is an 
indication that the process is not free from bias, or independence.  It appears that LEDET is determined to proceed 
with the EIA process irrespective of the lack of authority and conflict of interest, and despite the EIA process 
having lapsed. 
 

                                                 
20 MMSEZ Strategic Plan at p. 56.  
21 CER 22 October 2020 comments at pg 26-34.  
22 FEIR at p. 118, 453-455. 
23 FEIR at p. 138-140.  
24 LEDET, “Environmental Compliance and Enforcement” http://www.ledet.gov.za/?page_id=115 (explaining that LEDET is charged with 
enforcing environmental laws and regulations and reports to the MEC).  

http://www.ledet.gov.za/?page_id=115
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15. Further evidence of LEDET’s lack of independence or presence of bias, is its refusal to provide material 
information which would inform and/or influence the outcome of the EIA, to which the public and I&APs should 
have access.  In this regard, on 27 May 2021 (letter attached as Annexure 2), we sent correspondence to LEDET 
objecting to the continuation of the expired EIA process, and also requesting the “independent review” of the 
EIA, and Deltabec’s plan of action.  In its correspondence dated 8 September 2021, LEDET responded stating that 
“independent review” document, is in fact a “specialist review” document in terms of section 24I of NEMA, 
“intended to provide information for the Department to make a decision” and therefore not a consultative 
document.  The document was therefore not provided.  These documents were also requested in terms of the 
Promotion of Access to Information Act, 2000 (PAIA), and to date, we have not received a formal response despite 
the prescribed PAIA response deadline having passed 3 months ago.  Instead of outlining the reasons in terms of 
PAIA as required in law, we were referred to LEDET’s correspondence of 8 September 2021.  We remind LEDET 
that irrespective of whether the document is an “internal review” or “specialist review” document, nothing in 
NEMA states that these should not be made available to the public.  Section 24I of NEMA states that a specialist 
review is a document which is commissioned where “high level of objectivity is required which is not apparent in 
the documents submitted, in order to ascertain whether the information contained in such documents is 
adequate for decision-making or whether it requires amendment.” In fact, Regulation 40(2) of the EIA 
Regulations states that “public participation process contemplated in this regulation must provide access to all 
information that reasonably has or may have the potential to influence any decision with regard to an 
application unless access to that information is protected by law” (emphasis added).  By LEDET’s own admission 
the independent or specialist review is intended to inform a decision on the EIA. It is therefore unlawful not to 
make these documents publicly available, in accordance with the EIA regulations, and the PAIA provisions, and 
further points to possible lack of independence in this matter.  We therefore request that these documents be 
made publicly available to all I&APs, without further delay, and that our PAIA request (ref: CER-2021-LEDET-
0001) of 9 June 2021 to be responded to without any further delay. 
 

16. In conclusion, LEDET’s continuing assertion of authority violates PAJA due to conflicts of interest, bias, and a lack 
of authority, as well as unjustifiably withholding information such as a “specialist review” or “internal review”, 
which informs the outcome of the decision. This is contrary to law, and further indicates a presence of bias, in 
addition to being highly prejudicial to our clients. The Minister of FFE is the competent authority in terms of 
NEMA, as indicated by DFFE itself. Any decision taken by LEDET in relation to the environmental authorisation, 
therefore will be unlawful and procedurally unfair, and there will be strong grounds for review under PAJA and 
the constitutional right to just administrative action.  

 
B. The FEIR process held by Enviroxcellence is Procedurally Irregular and Unlawful 

17. As indicated at the outset, the continuation of the EIA process beyond the 19 May 2021, is unlawful in terms of 
Regulation 24(1) read together with Regulation 45 of the EIA regulations.  This is not only in terms of the law, but 
LEDET has also held this position in refusing to extend the EIA process, which was requested by Deltabec in 2020, 
and also the position of the previous EAP, which lead to the NCC/Deltabec’s resignation from the process.  In this 
regard: 
 
17.1. On 27 October 2020 (attached as Annexure 3), Deltabec requested an extension to submit its FEIR by 31 

March 2021, in terms of Regulation 3(7) of the EIA Regulations, 2014.  The reasons presented for the 
request include that the specialists were not able to go on site to conduct adequate assessment, that 
new specialists would need to be appointed, independent reviewers would need to conduct an 
assessment and various expert reports would need to be updated to address certain gaps including: the 
biodiversity assessment, potential biodiversity offset strategy and plan, protected trees study, climate 
change assessment, air quality, heritage, waste, energy study (currently only representing an information 
document), water study assessment.   
 

17.2. Subsequently, LEDET responded in a letter dated 26 October 2021 (attached as Annexure 4), refusing the 
full extension required for the expert reports to be updated or compiled, stating that they will only grant 
an extension until 31 January 2021.  Moreover, stating that “there will be no further extension of 
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timeframe on the public participation process or any part of the EIA process as this project is way outside 
of the regulated timeframes as stipulated in the EIA Regulations, 2014…Failure to adhere to the 
stipulated timeframes above will result in your application being deemed to have been closed.  Should 
this be the case, you will be required to lodge a new application in terms of the EIA Regulations…”. 
(emphasis added).  
 

17.3. As LEDET correctly states, according to the EIA Regulations, 2014, the decision maker must within 107 
days of the submission of the FEIR, grant or refuse the application.25  As the EAP submitted the FIER on 1 
February 2021, the 107 day deadline falls on 19 May 2021, and by virtue of LEDET’s letter, should the 
project proponent wish to proceed with the application, it should have applied for a fresh application, 
since the EIA process had expired.   

 

17.4. In this regard, Deltabec/NCC, the previous EAP, is also of the view that the EIA process expired on 19 May 
2021 and that the process beyond this date is unlawful.  In a letter by Deltabec/NCC dated 9 May 2021, 
it states that NCC: 1) considers the final EIA to have been submitted and finalised and; 2) resigns from 
the EIA process, stating that upon internal review, they agree “that the extension process is unlawful in 
that it contradicts NEMA read the Environmental Impact Assessment Regulations, 2014 (as amended)… 
We are unwilling to knowingly participate in an unlawful process, and we are therefore forced to 
recuse ourselves from further involvement in the MMSEZ environmental impact assessment process.” 
(emphasis added).  The letter from NCC is attached, as Annexure 5.  

 
18. By virtue of the NEMA, the EIA Regulations, LEDET’s own decision in relation to the EIA process, as well as that of 

the EAP, the EIA process should have concluded, and a decision should have been reached on or before 19 May 
2021.  And any continuation of this process outside of this period, is unlawful. Further, as indicated above, 
Deltabec and NCC are of the view that a final EIR was, in fact, submitted.  
 

19. Despite this, LEDET has made an about-turn, and now unlawfully holds the view that EIR has not been submitted.  
In this regard, the EIA Regulations are clear. Regulation 24(1) states that the competent authority must either 
accept or refuse the Environmental Impact Report after 107 days of receipt.  As indicated above, Deltabec 
produced the EIR by LEDET’s specified timeframe on 1 February 2021, and accordingly, 107 days expired on 19 
May 2021.   Moreover, Regulation 45 of the EIA Regulations states that “An application in terms of these 
Regulations lapses, and a competent authority will deem the application as having lapsed, if the applicant fails to 
meet any of the time-frames prescribed in terms of these Regulations, unless an extension has been granted in 
terms of regulation 3(7).”  In the most recent public participation that took place, Enviroxcellence also undertook 
to provide I&APs with the proof of extension of the EIA process to I&APs by 8 October 2021, however, this has 
not been produced.  Nevertheless, extension in terms of Regulation 3(7) could not have been provided, since this 
EIA does not meet the requirement in terms of that provision. 
 

20. The EIR nonetheless was considered by the LEDET and LEDET identified some information gaps and requested 
additional studies, more public participation and a revised EIAR’26 In particular, a letter by LEDET to Deltabec 
(attached as Annexure 6) dated 4 March 202127 indicates that there is insufficient information in the FEIR  to 
make an informed decision; and that the LEDA cannot proceed with the project until gaps have been addressed 
and your department has reached a decision.  Further, your letter advised that the EAP should develop a further 
plan of action (with timelines) to address the following gaps:  

 

20.1. There was insufficient public participation, as the meetings were not conducted in local languages, and 
it was directed that a focus group be established for public participation;  

                                                 
25 EIA Regulations, 2014, Section 24(1) 
26 Enviroxcellence FEIR, pg vii 
27 https://deltabec.com/wp-content/P17102/2-V79%20-%20Comments%20on%20the%20EIAR.pdf  

https://deltabec.com/wp-content/P17102/2-V79%20-%20Comments%20on%20the%20EIAR.pdf
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20.2. No viable alternatives sites were proposed in the FEIR, and alternative sites were requested to be 
considered;  

20.3. Insufficient details were provided in terms of water source and energy supply;  
20.4. No recommendation had been made by the EAP in the FEIR; and  
20.5. No summary of public participation had been provided.  

 
21. These gaps constitute a fatal flaw, and as these and other deficiencies were not addressed by 19 May 2021, in 

terms of the EIA regulations, the application should have been refused.   
 

22. Deltabec’s EIA consistently outlined the negative impacts of the MMSEZ land clearance, that the development 
may not be in line with sustainable development, and no land should be cleared without securing the EIA process 
for all the developments, to prevent any damage to the environment.  However, this stance has now changed 
with a new EAP, completely inconsistent with the previous EAP’s assessment which spanned over 3 years 

 
C. The Public Participation Process was Flawed: as Enviroxcellence Failed to Provide Proper Notice, Make Information 

Reasonably Accessible, and Allow Enough Time for Effective and Meaningful Public Participation.  

 
23. Please refer to our previous comments related to inadequate public participation in the previous rounds of the 

EIA process. 
 

24. Section 2(4)(f) of NEMA requires effective public participation. For public participation to be effective, notice 
must be given to all interested and affected parties.28 Notice for a project with regional impacts must be placed 
in an official Gazette or newspaper of provincial or national reach, with accommodations made for those with 
illiteracy or disabilities.29 All registered interested and affected parties must be provided with a reasonable 
opportunity to comment,30 and must be allowed to comment on any issues which that party believes may be 
significant.31 An environmental impact assessment must include, among other things, a summary of the issues 
raised by interested and affected parties, and an indication of the manner in which the issues were incorporated, 
or the reasons for not including them.32 These regulations are meant to ensure that the public participation 
process “provide[s] access to all information that reasonably has or may have the potential to influence any 
decision with regard to an application.”33   

 

25. The Enviroxcellence’s FEIR also fails to allow effective public participation in additional ways to those we raised 
in our previous objections, including the unlawful exclusion of notification of the public participation process to 
I&APs who objected to the previous rounds of the EIA process: 
 
25.1. On 1 September 2021, at the Limpopo Investor’s conference, it was announced that FIER was published 

and further public participation is taking place.  However, none of the I&APs, particularly the civil society 
organisations who are listed I&APs and on EAP’s database were notified of any such public participation. 
This is inconsistent with public participation requirements in terms of NEMA, the EIA Regulations and 
fair administrative process in terms of PAJA. 
 

25.2. On 10 September 2021, we lodged a written complaint with the EAP (Attached as Annexure 7), notifying 
them of the unlawfulness of the exclusion of I&APs from the public participation process.  We also 
advised that the EIA documents purported to be on Enviroxcellence website were password protected 

                                                 
28 Section 41, Environmental Impact Assessment Regulations, 2014 issued pursuant to NEMA, Government Gazette 38282 (4 December 2014), 
as amended in Government Notice 706 in Government Gazette 41766 (13 July 2018) (EIA Regulations).  
29 Sections 41(2)(c), 44, 47, EIA Regulations.  
30 Section 41(6), EIA Regulations.  
31 Section 43, EIA Regulations.  
32 Appendix 3, Section 1(h), EIA Regulations.  
33 Section 40(2), EIA Regulations.  
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and not accessible to the public.  Due to the unlawfulness of the public participation process, we 
requested proper notification be provided to all I&APs. 

 

26. There is no reason why certain I&APs, and particularly those who objected to the previous EIA process should 
have been left out of the initial notification, especially since they were registered, and their objections recorded. 
 

27. In addition to the inadequate notification to I&APs, there were material flaws related to the public participation 
process in that not all documents were made available to the I&APs for a 30-day consideration period: 
27.1. On 15 September 2021, notification was provided to some I&APs, and certain documents were made 

available for public comment.  However, subsequent to the notification, additional expert reports, and 
documents (including among others, the Cost Benefit Analysis Report, dated 29 June 2021, MMSEZ 
Project EIA Revised Footprint Report by Xi Engineers, dated 23 April 2021; Avifaunal Impact Assessment 
by Mora Ecological Services dated May 2021, I&AP Captured Comments on the Draft Environmental 
Impact Assessment, dated December 2020, Four Executive Summary Documents in Afrikaans, English, 
Xitsonga and Tshivenda), were uploaded.  These documents were therefore not included in the FEIR, 
that was subject to notification on 15 September 2021.   
 

27.2. Accordingly, on 7 October 2021, we lodged a further complaint with LEDET and Enviroxcellence, that all 
EIA documents have not been subject to 30-day consideration and comment period.  We highlighted 
that not only is this unlawful, but that it is prejudicial and unduly onerous for I&APs, seeking to consider 
and comment on documents which, as it is, are highly technical in nature and lengthy, and in a very 
short timeframe, to then have this process compromised by documents being changed and added at 
later stages, without notification or explanation. We therefore requested: 1) the 30-day public 
participation to be recommenced; 2) that the EAP indicate when these additional documents were 
updated; and 3) that they provide a list of all documents that the EAP intends submitting to LEDET for 
consideration, to ensure against further tampering or addition of documents.   

 

27.3. On 12 October 2021, Enviroxcellence sent a letter to the I&APs stating that “All documents were placed 
on the website onsite on 15 September 2021. The changes you refer to may relate to the creation of 
separate folders for specialists reports on the same theme having more than one report.”   

 

27.4. On 14 October 2021 (attached as Annexure 8), we sent further correspondence to LEDET and 
Enviroxcellence, providing screenshots of various folders on Enviroexcellence’s website, evidencing that 
at the time of the notification these documents were not uploaded, as incorrectly submitted by 
Enviroxcellence.  We reminded Enviroxcellence that in terms of Regulation 48(1) of the EIA Regulations, 
it is an offence to “provide incorrect or misleading information in any form, including any document 
submitted in terms of these Regulations to a competent authority or omit information that may have an 
influence on the outcome of a decision of a competent authority”. Subsequently, Enviroxcellence still did 
not provide information on when the documents were uploaded. On 15 October 2021 Enviroxcellence 
sent a notification to I&APs extending the public participation period to 30 October 2021, however still 
insisting that all documents were uploaded in various folders by 15 September 2021, despite evidence 
to the contrary. We again place on record that the public participation for a full 30 days of all documents 
is required, however that this requirement has not been met.  On this basis, we submit that the 30-day 
deadline for consideration and comment on the FEIR documents expires on 8 November 2021, at the 
earliest, based on calculation of the 30 day time period from 7 October 2021, the day on which we 
became aware of the additional documents, not previously made available. Further, we submit that the 
process followed by the EAP is unlawful, procedurally irregular, and is not in line with the EIA 
Regulations, NEMA or PAJA.  Moreover, the attempts to mislead LEDET that all documents were 
uploaded timeously is an offence in terms of Regulation 48(1) of the EIA Regulations.  
 

27.5. At the public consultation with I&APs in September 2021, Enviroxcellence undertook to provide 
information by 8 October 2021, on the following: 1) the evidence of competent authority; 2) the 
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legitimacy of the EIA process beyond 19 May 2021; 3) the applicant’s position in light of Chinese 
president’s announcement to withdraw from coal-fired power station investments internationally; 3) 
the exact number of jobs pertaining to the land clearance for the project (as opposed to the entire 
MMSEZ project), and why in the public participation process, the cumulative jobs from the entire 
MMSEZ development are being conveyed to the communities whilst negative impacts are limited to 
land clearance only; 4) reasons as to why the land clearance is separated from cumulative and 
associated infrastructure impacts, when the EIA Regulations and NEMA require assessment of 
cumulative impacts; 5) how did the employment figures increase from the initial estimation of 23 000 
to 800 000 when proposed development is halved and some industries not going ahead; 6) the meeting 
notes for the water negotiation between Zimbabwe, Zambia, Limpopo Water Commission (LIMCOM) 
and others which were purported to have taken place; 7) a cost benefit analysis which includes 
assessment on possible impacts on current existing tourism , agriculture , mopane industries, as well as 
loss of ecology related services; 8) the strategic water assessment referred to by the EAP; 9) clarity as 
to which industrial projects are going ahead and which are being halted, given that the construction site 
has been halved from 8000ha.  These answers, however, were not provided to the public on the 8 
October 2021 public consultation or thereafter. We have not received any responses to these questions. 
 

27.6. Notwithstanding the missing information which still has not been provided, the documents that have 
been made available should have been subject to an adequate and legally required public participation 
process, yet a false assertion that all FEIR documents were provided to I&APs by 15 September 2021 
has been made by Enviroxcellence. 

 

27.7. We request that a list of all documents comprising the full FEIR be provided, as well as exact dates when 
these were made available. We further request proper notification to be provided to I&APs so that these 
documents can be subject to public consultation for 30 days, at least, as required by NEMA and 
Regulation 3(5) of the EIA Regulations.  This has not yet been forthcoming.  In the absence of such 
information, and as we only became aware of the new uploaded documents on 7 October 2021 the 
correct end date for the 30-day consultation should therefore be 8 November 2021.   

 

27.8. Enviroxcellence however, without advising when the new documents were uploaded, and on 15 
October, notified I&APs that it had “extended” the public participation period to 30 October 2021.  As 
indicated, this was done without specifying on which date the new documents were uploaded, to enable 
I&APs to have at least 30 days to comment.  As indicated above, the correct date for the submission 
should therefore by 8 November 2021, if a 30-day public consultation is catered for, in terms of the EIA 
Regulations. 

 

27.9. Even if our clients were to accept this arbitrary public participation period of less than 30 days (which 
they do not) the deadline cannot fall on a weekend in terms of the EIA Regulations, and public holidays 
(24 September and 1 November 2021) should be added to the deadline in line with the EIA Regulations.  
According to the EIA Regulations: 

 

27.9.1. “period of days must in terms of these Regulations be reckoned from or after a particular day, that period 
must be reckoned as from the start of the day following that particular day to the end of the last day of 
the period, but if the last day of the period falls on a Saturday, Sunday or public holiday, that period must 
be extended to the end of the next day which is not a Saturday, Sunday or public holiday”; and 34  

 

27.9.2. “Where a prescribed timeframe is affected by one or more public holidays, the timeframe must be 
extended by the number of public holiday days falling within that timeframe.”35 

 

                                                 
34 Regulation 3(1) of the EIA Regulations, 2014 
35 Regulation 3(5) of the EIA regulations, 2014 
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27.10. In other words, if we were to accept Enviroxcellence deadline (which we do not), together with EIA 
Regulation timelines, the date immediately following 30 October 2021 that is not a weekend or public 
holiday is 2 November, and additional 2 days must be provided for the two public holidays which took 
place during the public participation period.  This then takes us to 4 November 2021.  
 

28. There were also procedural irregularities pertaining to the public consultation that took place at the Land Owners’ 
public participation on 29 September 2021, specifically related to creating unrealistic expectations among the 
communities in relation to employment in the following respects: 
 
28.1. In addition to the factual inaccuracies being presented by Enviroxcellence to LEDET, as outlined above, 

there are serious concerns related to Enviroxcellence’s conduct at the public consultations. At the I&AP 
public consultation of 27 September 2021, I&APs indicated concern related to the employment figures.  
The concern relates to the fact that while the cumulative negative impacts of the MMSEZ project were 
separated to be assessed at a later stage, the alleged positive impacts such as employment figures were 
presented not just in relation to the land clearance, but on the entire MMSEZ as a whole.  This 
discrepancy was acknowledged at the 27 September 2021 meeting. 
 

28.2. In its own report, a figure of 53800 jobs is indicated based on the entire MMSEZ project, based on the 
2019 DEMACON report, when still 8000ha of development was planned.  The size has now been reduced 
by half and not all industrial operations are going ahead. Thus it logically follows that the figure of 53800 
jobs for the entire MMSEZ project is inflated and inaccurate, not to mention without an evidentiary 
basis.  Nevertheless, 53800 is the figure that is available in page 568 of Enviroxcellence’s own report.   

 

28.3. Yet, at the landowners meeting of 28 September, and community meeting of 2 October, the EAP 
announced to the communities that 800 000 jobs could be created, a figure that in the DEMACON 
report, relates to indirect employment.  The DEMACON report and the FEIR are clear that 53800 jobs 
will be created as a result of the MMSEZ project, which assessment was based on an 8000ha (as opposed 
to 4000ha) development.  To present inflated and inaccurate employment figures, that are not specific 
to the activities being applied for is disingenuous, and unethical, if not unlawful.  It sows division within 
communities in the area, especially those who are desperate for employment. In this regard, the NEMA 
Public Participation Guideline in terms of the EIA Regulations, 2017 (Public Participation Guidelines) is 
clear: 

 

28.3.1. In the circumstances where there is high unemployment in the area, the public participation 
“should ensure that there are no unrealistic expectations created due to the project. The 
consultation should ensure that any unrealistic expectations are adequately addressed before 
the project starts.”36 

 
28.3.2. Where the project has the potential to create unrealistic expectations, the EAP must ensure 

that “Thorough consultation that addresses the perceptions of unrealistic expectations needs to 
be carried out.”37 
 

28.4. Rather than carrying out the EAP’s duties in terms of NEMA by addressing unrealistic expectation of job 
creation by providing exact numbers that the land clearance would bring, the EAP has in fact, minimised 
the negative impacts of the overall project (stating that impacts such as the cumulative climate change 
impacts, water impacts and environmental impacts should be addressed by various project proponents 
at a later stage) and inflated the alleged positive impacts of the project by providing significantly inflated 
figures which are not supported by its own report. The impartiality and conduct of the EAP in this regard 

                                                 
36 Public Participation Guidelines, pg 15 
37 Public Participation Guidelines, pg 13. 
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has to be questioned, and requires further investigation, and such conduct is not in line with the public 
participation requirements in law. 
 

29. There were also procedural irregularities pertaining to the public consultation that took place at the Land Owners 
public participation on 29 September 2021, as well as 30 September community meeting, which led to the 
exclusion of certain members from fully participating in the meeting, and creating an unsafe environment to 
participate in that: 
29.1. Some community members, who are also land owners are divided on whether or not the project should 

go ahead. At the public consultation which took place on 29 September 2021 in Lekkerlag, there were 
armed security guards present at the entrance of the venue, who were instructed to refuse entry to those 
that did not wear specific T-shirts, which supported the project. 
   

29.2. As a result, we and some community members (some who are also land owners) were refused entry for 
one and half hours after the meeting had started. Only upon CER telephoning the EAP, were the 
communities let in and once inside, community members were prevented from asking numerous 
questions at the meeting.  There was also a heavy police presence at the meeting.  

 

29.3. In this regard, the EAP on 8 October 2021 stated that police and armed security were necessary due to 
unrest that took place at previous meetings, and that we were eventually allowed to participate.  
However, this misses the point in that there should not have been private armed security guards 
preventing anyone from entering a public participation in the first place, and no one should be prevented 
from asking multiple questions at a meeting, particularly one purporting to be a public participation 
meeting for the project EIA process.  This pubic participation was therefore not free from fear or 
intimidation, and was not adequate public consultation as envisaged by NEMA, the EIA regulations or 
PAJA. 

 

29.4. At the public consultation that took place on 30 September 2021, a photographer employed by 
Enviroxcellence, took close-up pictures of community members and attendees, despite some explicitly 
advising the photographer that they did not wish to have photographs taken.  Environmental defenders, 
activists and community members are facing increasing threats, intimidation, and even deaths.38  The 
2021 United Nations Commission on Human Rights  report indicated that “Over 70 per cent of human 
rights defenders killed every year are involved in the protection of the environment or closely related work 
asserting indigenous peoples’ rights and the rights of other communities that are marginalized and 
discriminated against”.39 Moreover, the 2020 United Nations report of the Special Rapporteur on the 
situation of human rights defenders highlights what South African activists face in the protection of the 
environment, including the assassination of Mam Fikile Ntshangase in 2020, and the report states that 
“in the period from 1 January 2019 to 30 June 2020 alone, the Special Rapporteur sent communications 
to 10 Member States on the killing of 100 human rights defenders.”40 In any event and not withstanding  
these circumstances, the communities and attendees have a right to refuse to have their pictures taken, 
and to have those rights respected.  The fact that those explicit requests were deliberately disobeyed at 
the behest of a photographer employed by the EAP is unacceptable and highly irregular. We request 
access to these photographs as a matter of course. 
 

30. In summary, the environmental authorisation should not be approved because the FEIR process has violated 
NEMA’s provisions relating to effective public participation, and the public partition is procedurally irregular.  

                                                 
38 https://undocs.org/A/76/222; https://undocs.org/en/A/HRC/46/35  
39 https://undocs.org/A/76/222  
40 https://ridh.org/wp-content/uploads/2021/03/HRDs-HRC46.pdf  

https://undocs.org/A/76/222
https://undocs.org/en/A/HRC/46/35
https://undocs.org/A/76/222
https://ridh.org/wp-content/uploads/2021/03/HRDs-HRC46.pdf
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III. THE FEIR IS MISSING KEY INFORMATION ON THE PROJECT DESIGN, IMPACTS, AND ALTERNATIVES, 
AND IS INADEQUATE FOR DECISION MAKING 

 
A. The FEIR does not Adequately Assess the Cumulative Impacts, and Makes Recommendations Which Are Not 

Consistent with the Findings in the FEIR and Various Expert Reports 

 
31. An SEZ is a geographically designated area set aside for specifically targeted economic activities. That is, the 

economic activities proposed, and their impacts, are at the core of an SEZ.  
 

32. The clearing of vegetation to enable those economic activities is simply a precursor of development which has a 
wide range of potentially highly significant consequences. In this case, the Final EIR serves to highlight serious 
risks that these economic activities cannot be supported because there are major uncertainties about securing 
their essential inputs (water and energy). Securing these essential inputs (water and energy), in turn, is linked to 
potentially severe consequences for both the environment and affected people. For this reason, the 
precautionary principle must be applied and a risk-averse and cautious approach adopted in terms of section 2 
of NEMA. 

 

33. NEMA requires a reasoned opinion as to whether the proposed activity should or should not be authorized and 
any conditions that should be made in respect of an authorisation.41 However, such opinion should be based on 
the assessment of the cumulative impacts, as required in terms of regulation 3 of the EIA Regulations, and 
cumulative impact is defined as “the past, current and reasonably foreseeable future impact of an activity, 
considered together with the impact of activities associated with that activity, that in itself may not be 
significant, but may become significant when added to the existing and reasonably foreseeable impacts 
eventuating from similar or diverse activities”. In other words, it is not enough to assess and recommend the 
authorisation of the project looking at the land clearance alone, but the assessment and recommendation must, 
in terms of law consider the land clearance together with impacts associated with the activities, i.e. all MMSEZ 
proposed projects such as the coal fired power station, and heavy metal industries.  The recommendation 
therefore must follow the outcome of the cumulative assessment.  

 

34. In the previous versions of the EIR, Deltabec identified more overall negative impacts which could not be 
mitigated, and outweighed any positive impacts.  As such, Deltabec concluded that “(c)learance of vegetation is 
too high of a risk if the proposed activities (e.g. Lime plant, coke plant) have not been finalised and granted 
authorisation to proceed… The removal of the vegetation would thus decrease the impacts associated with the 
proposed activity thus the magnitude may not be realised. Removal of the vegetation would also indirectly put 
pressure on a development to go through as now here would be a need to utilise the space…. Based on the Polluter 
Pays Principle, should the activities not take place after removal of vegetation, with accompanying loss of 
vegetation habitat, fragmentation, loss of biodiversity, the “polluter” would still be required to manage and 
remedy this damage through the biodiversity offset, which all of this would not be sustainable development.”42 
(emphasis added)   
 

35. Moreover, Deltabec was of the opinion that “Site-specific EIAs, permits, and licences for bulk infrastructure 
services and specific investor industrial plants need to be undertaken and be authorised prior to development 
taking place. No site clearance of the area should be allowed until investors have secured their respective 
licenses, permits and conditions for development to prevent ecological degradation of the site, if there is not 
certainty that the individual plants will proceed.”43 (emphasis added) 
 

36. First and foremost, we submit that in order for a comprehensive assessment of each potentially significant 
environmental impact as required by NEMA, listed activities cannot be considered in isolation, particularly in this 

                                                 
41 Appendix 3 Section 3(1)(q), EIA Regulations.  
42 Deltabec FEIR, pg 922-3. 
43 Deltabec FEIR pg 958 
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case where the land clearing activities undoubtedly serve as a gateway for a number of activities with impacts of 
varying degrees of significance. This stance is echoed by the views of the previous EAP for the project, Deltabec 
– as shown above. In other words, no land clearance should occur, before all EIAs for the various proposed 
projects have been obtained, otherwise it might be that biodiverse land (including protected trees such as baobab 
which communities rely on) is destroyed with long-term impacts, without any clarity whether the related 
activities can and should go ahead. This also renders the activities that follow, a foregone conclusion, despite the 
fact that their impacts have not been assessed yet.  

 

37. Enviroxcellence’s findings also indicate that there are negative impacts which may override any positive ones.  At 
page 914, Enviroxcellence states “should site clearance be granted authorisation, the entire site and its 
surrounding will be negatively impacted upon as indicated by 18 out of the 21 specialist studies. Thus, the 
potential negative impacts of the proposed development on the natural, cultural, palaeontological, and 
agricultural environment of the site may likely, outweigh the identified positive impacts associated with the 
Very-High social and economic development benefits after applying mitigation measures…It is the EAP’s opinion 
that the disturbance of ecosystems and loss of biological diversity cannot be avoided. It can only marginally be 
minimised on the site and cannot be mitigated through a successful offset as per the biodiversity offset 
framework. As per the Biodiversity Offset report “Considering the complex nature of biodiversity offset 
programmes and their desired targets in terms of conservation, ecological status, and functionality, as well as the 
extent of the impacts and size of the area required for offsetting, it remains uncertain whether the MMSEZ South 
Site offset programme will meet its desired objectives of achieving “net gain”.44(emphasis added) 

 

38. Enviroxcellence’s FEIR recommendation, however contradicts these finding, and recommends that the land 
clearing should go ahead, indicating minimal impact.  This is despite its own findings on page 914 of the report, 
which still indicate that the negative impacts may outweigh any positive ones.   

 

39. It is rationally indefensible to authorise the limited activities currently triggering the NEMA EIA Listed Activities, 
knowing that the likely combined impacts of all envisaged MMSEZ components must first be systematically and 
reliably assessed at scale. Removing the environmental impacts of the different planned components of the SEZ 
from consideration (such as the coking plant, thermal power plant, ferrochrome, ferromanganese, ferrosilicone, 
steel, stainless steel, lime, commercial/ residential, living area, etc.) and considering only the removal of 
indigenous vegetation, bulk infrastructure and road widening as triggers for EIA activities prevents due and 
appropriate rational consideration of the ecological and socioeconomic consequences of authorising the SEZ in 
its proposed location. 

 

40. It is unacceptable and premature to look only at applying for ‘limited’ loss of indigenous vegetation when the 
spectrum of potentially significant impacts is wide and environmental quality (from air quality, climate change, 
biodiversity, water resources, livelihoods, public health, municipal infrastructure and service delivery (particularly 
if there is an influx of work seekers), etc.) is at risk. The full range of probable impacts must be taken into 
consideration when evaluating the implications of the SEZ and its construction and operational effects on 
ecological sustainability and socioeconomic consequences. 

 

41. It is inappropriate and disingenuous therefore for Enviroxcellence to conclude, on the basis of ‘limited vegetation 
clearance for bulk service and fencing’, that the proposed SEZ will not significantly impact on the environment 
and its surrounding land uses45. 
 

42. The recommendations therefore are arbitrary, irrational and not supported by evidence of its own findings in the 
report.  In addition to this, there is vital and important information about the various projects and infrastructure 
proposed under the MMSEZ that is missing from the report, inadequate assessment of key environmental 

                                                 
44 Enviroxcellence FEIR, pg 914 
45 Enviroxcellence FEIR, pg 919 
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impacts, and insufficient information on project alternatives and cumulative impacts, which further highlights 
the inadequacy of the FEIR, which will be addressed in turn, below. 

 

43. The additive impacts of the proposed range of industries within the SEZ will be significant on a range of attributes. 
In addition, these combined impacts must be evaluated in the wider landscape of other proposed and foreseeable 
developments affecting the same receiving environment, in line with the NEMA and NEMA EIA Regulations.  

 

44. It is not evident that current and foreseeable/ authorised future developments in the area, over and above those 
proposed for the SEZ, have been taken into account in arriving at ‘cumulative impacts’. It appears as if the 
cumulative impact assessments focus on the MMSEZ industrial hub. (The impact assessment does include the 
cumulative impacts associated with such a proposed development for each specialist study and all plants 
together’46.) There is negligible reference to or listing of probable/ anticipated developments and associated 
impacts affecting the same environmental components which are already under pressure or reaching thresholds 
of acceptable change, and/ or predicted to draw on the same natural resources (particularly water) to support 
development, other than with regard to visual impacts/ landscape aesthetics and scenic quality. 

 

45. As elucidated in more detail below, there are numerous communities in the area whose identities, culture, 
spiritual value, and indigenous knowledge are integrally tied to spiritual sacred sites. These sites are nature based, 
and as such include sacred forests, rivers, and lakes in the region as well as trees such as baobab.  Some of these 
sites may not be directly located on the MMSEZ footprint, however, may be impacted by the MMSEZ operation’s 
climate change and pollution inducing activities. Despite this, these sacred sites have not been identified, 
assessed nor addressed from heritage, climate change, or water impact or social impact assessment point of 
view. 

 

46. The following statements in the FEIR are a further indication that cumulative impacts have not adequately been 
assessed: 

 

“…once the investors for the proposed site have been confirmed, they will have to undertake their own respective 
environmental impact assessments for their respective plants. The current layout is indicative; however, it 
assumes cumulative impacts for such a type of development on the designated site.”47   
 
“…all subsequent developments will need to be assessed in terms of their combined cumulative impacts within 
the site and immediate surroundings”.  

 
47. This recommendation undermines the value of proactive assessment of cumulative impacts at a strategic level 

(such as at the SEZ scale), which is a key tool to assess and mitigate potentially serious cumulative impacts. Such 
impacts cannot be effectively addressed at an individual project level, as seemingly proposed by the new EAP. 
 

48. In summary, the FEIR clearly failed to address the full spectrum of the impacts of the activities and associated 
activities including the cumulative impacts of the activities as required in terms of NEMA and EIA regulations, and 
as such, should be refused. 
 

  
B. Assumptions Gaps and Limitations Are Not Clearly Outlined 

 
49. The EIA Regulations require that a project proponent state clearly any assumptions, limitations and gaps in 

information in the EIA48, and it is  of paramount importance that this be done properly, as it reveals whether or 

                                                 
46 p257 of Final EIR, Enviroxcellence, FEIR, pg 257 
47 Section 2 of Final EIR, Enviroxcellence FEIR, section 2. 
48 EIA Regulations, Appendix 3, section 3(1)(p). 
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not the impact predictions and mitigation measures are reliable, would be effective, and whether they cover all 
relevant issues and concerns, impacts and risks. 
 

50. The FEIR does not set out the “assumptions, limitations and gaps in knowledge which relate to the assessment 
and mitigation measures proposed” as required in the NEMA EIA Regulations49 for the EIA and its findings as a 
whole.  Instead, reference is made only to those assumptions, limitations and gaps included in different specialist 
reports, rather than providing an overall synthesized perspective on the reliability of the assessment and 
mitigation posed by incomplete information. It does not appear from Section 4.9 of the Final EIR by 
Enviroxcellence that the specialists’ terms of reference specified that they must include the assumptions, 
limitations and gaps in knowledge; for this reason, reliance on specialist reports (as done by the EAP) is 
inadequate as this information is not consistently provided. For example, it is noted in the FEIR by Enviroxcellence 
that the socio-economic specialist did not have any assumptions or limitations. In addition, no assumptions and 
limitations, or gaps in knowledge, are given for the economic study. 

 

51. Of particular relevance are the assumptions made with regard to water supply50 which note that:  
 

51.1. During the time of compilation, the nature and water requirements of the MMSEZ South site were 
differently perceived than today; and 

51.2. “There are no current scientific grounds for the assumptions” that water may still be available in the 
Limpopo Alluvial Aquifer, “a full mainstem hydrological study is required and will be done to substantiate 
the extent of available water in the Limpopo Aquifer to take up without infringing the allocation rights of 
others’, and ‘a zero-supply scenario from this resource should also be considered”. 

 
52. Moreover, the list of uncertainties given in the Final EIR by Enviroxcellence related to tourism, agriculture and 

food security (Section 7.2.18.1) show that the impacts on tourism in the short to long term ‘is difficult to 
determine’; the extent to which locals will benefit from the MMSEZ in terms of employment, business support is 
‘not clear’; the extent to which health risks can be reduced is uncertain; and ‘There is no specific (or limited where 
available) mitigation approach to reduce or avoid pollution caused through infrastructure development’.  

 
C. Impact Significance and the Irreplaceable loss of resources is Flawed 

 
53. The approach to evaluating impact significance if flawed; arithmetical approaches are misleading and inaccurate 

and give insufficient weight to the irreplaceable loss of natural resources on which lives, livelihoods, health and 
wellbeing depend. Consideration of irreplaceable loss of resources is a requirement of the EIA regulations; such 
loss highlights the erosion of ‘the environment’ which is held in public trust for the people and which must be 
protected as the people’s common heritage’ in accordance with the NEMA principles. 
 

54. From the Enviroxcellence FEIR, it is clear that such irreplaceable loss of resources seems probable, as 
irreplaceable loss is ‘likely’ with regard to agriculture, wetlands, rivers, groundwater, air quality, fauna and flora. 
Loss of critical biodiversity areas, soils and topography, cultural heritage, archaeological and palaeontological 
resources is ‘definite’51. 

 
 

55. These irreplaceable losses are reflected in a number of other Tables, namely 6.12, 6.28, 6.30 and 6.61 and 6.75, 
however these should be distinct, to give it weight so that one can see the irreplaceable impacts in a holistic way. 

 
D. Inadequate Application of the Mitigation Hierarchy, and Alternatives Have Not Been Properly Assessed 

                                                 
49 Appendix 3 of NEMA EIA Regulations 2014 as amended 
50 Enviroxcellence, FEIR, section 7.1.13 
51 Enviroxcellence FEIR, Table 3-8 
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56. As defined in the NEMA EIA Regulations, ‘alternatives’, in relation to a proposed activity, means different means 

of meeting the general purpose and requirements of the activity, which may include alternatives to the— 

“(a) property on which or location where the activity is proposed to be undertaken; 
(b) type of activity to be undertaken; 
(c) design or layout of the activity; 
(d) technology to be used in the activity; or 
(e) operational aspects of the activity; 

and includes the option of not implementing the activity”. 
 

57. According to the national Need and Desirability Guideline one of the requirement is to consider the need to 
secure ecological integrity and a healthy bio-physical environment, describe how the alternatives identified (in 
terms of all the different elements of the development and all the different impacts being proposed), resulted in 
the selection of the best practicable environmental option in terms of socio-economic considerations.’52  

 
58. With reference first to the location of the MMSEZ, the NEMA EIA Regulations require the applicant/ EAP to 

identify the location of the development footprint within the approved site as contemplated in the accepted 
scoping report based on an impact and risk assessment process inclusive of cumulative impacts and a ranking 
process of all the identified development footprint alternatives focusing on the geographical, physical, biological, 
social, economic, heritage and cultural aspects of the environment; if no alternative development footprints for 
the activity were investigated, the motivation for not considering such must be provided. 53 
  

59. However, alternative locations for the SEZ were considered from a high level economic perspective only. The 
Executive Summary states that “Alternative sites were assessed at a high economic level that included areas such 
as Lephalale, Polokwane, Tubatse and the Musina-Makhado area. Cabinet approved the location and designation 
of the MMSEZ South site in July 2017 (LEDA, 2017) and the Department of Trade and Industry (DTI) designated 
the MMSEZ South on 01 December 2017. Therefore, no other areas were assessed at the environmental level.”  

 

60. The key considerations for the SEZ location seem to be linked to supply of thermal and coking coal. (e.g. … the 
Polokwane SEZ site is located approximately 160kms and 240kms from MC Mining’s Makhado hard coking and 
thermal coal project and Vele Colliery that have been identified as the sources of supply of coal for the MMSEZ 
South site’s future metallurgical and energy plants. Preliminary engineering studies indicate that the future 
Musina-Makhado energy plant will require approximately 50 000 tons of coal to be delivered to the plant on a 
daily basis for power generation.) 

 

61. Other alternatives, including alternative types of development (i.e. with lower energy and water requirements, 
and lower impacts) were either not considered or considered in a limited scope (e.g. alternative water sources).  

 

62. Moreover, a comparative evaluation of alternative locations for the SEZ has not been undertaken on 
environmental (including economic as one of the aspects) grounds. The selection of the current site does not 
provide a defensible basis for deciding on a ‘best practicable environmental option’ as required in terms of NEMA.  
‘..the specialist report by Mintek indicated that comparative environmental aspects and impacts were not 
considered’ for alternative sites’54; the assessment of alternative locations focused on economic factors.  

 

63. Such a high level consideration of alternatives based on economic considerations only, is an inappropriate and 
skewed basis on which to determine ‘the best practicable environmental option’. 

 

                                                 
52 Section 4 of National Guideline on Need and Desirability 2017, 2.21. 
53 Appendix 3 of 2014 NEMA EIA Regulations amended 2017 
54 pxx of Final EIR by Delta BEC, Feb 2021 
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64. The previous EIA stated that “(i)t must be confirmed if no alternative site(s), with significant less environmental 
sensitivity and that may be suitable for development of the SEZ in a sustainable manner, can reasonably be 
identified and acquired within the Limpopo Province”.55 However, the current Enviroxcellence FEIR, does not take 
this approach, and fails to assess alternative locations for the MMSEZ from a wider environmental and social 
perspective.  

 

65. In summary, the alternatives related to the MMSEZ project have not been addressed adequately and on this basis 
the EIA should be refused, as it does not meet the EIA regulation requirements. 

 
 
E. The FEIR Makes Findings That Are Arbitrary Because the Findings Are Based on An Incomplete Understanding of 

the MMSEZ’s Major Infrastructure Components 

 
66. The FEIR is missing key information about various projects and infrastructure proposed under the MMSEZ and, 

as a result, has made conclusions about the MMSEZ’s impacts that are not supported by evidence and are 
arbitrary.  

 

67. NEMA requires the EAP to study the likely environmental impacts of a proposed project and describe the 
significance of those impacts.56 A reasoned opinion regarding impacts is not possible when an assessment relies 
on significant assumptions and lacks basic information about a project’s design and infrastructure.  

 

68. With regards to the footprint of the project, the FEIR states that subsequent to the revision of the layout, the 
footprint has been reduced by half to 3862 ha.57 Xi Engineering report, attached to the FEIR, also states that the 
coal fired power station has been reduced from 3300MW to 1320MW58   Despite this, the FEIR does not indicate 
which industrial projects will proceed and which have been omitted due to the reducing the land from 8000ha to 
4000ha and this should have been included in the FEIR clearly, and each of the specialist studies updated 
accordingly.  In looking at page 668 of the FEIR, however, it appears either 6038ha development is still being 
planned, with the full 3300MW coal fired power plant – as per the table below:  

                                                 
55 Deltabec FEIR, pg xxii  
56 Section 24(4), NEMA; Section 3 of Appendix 3, EIA Regulations.  
57 Enviroxcellence FEIR, pg 893. 
58 Xi Engineers, 23 April 2019, MMSEZ Project –EIA Revised Footprint Feedback, pg4. 
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69. The above, does not include the ash disposal site that would need to accompany a coal plant and other facilities, 
therefore it is unclear where the ash will be disposed from the coal fired power station and various industries, 
which will then be in addition to 6038ha.  Nonetheless, the proposed projects according to the FEIR, will require 

6038 ha and not 3862 ha as implied, so it is unclear how all of these projects will be accommodated, and which 
components, if any, will fall away.   
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70. According to the Xi Engineering Report attached to the Enviroxcellence FEIR, dated April 2021, the reduction of 
the footprint for the project to  3500ha is still to be confirmed.59  It is therefore unclear from the FEIR or the 
attached documents, what projects are going ahead, in light of the reduced footprint, whether or not, in fact, 
there will be a reduced footprint (since the FEIR indicates 6038 ha is still required), and which industrial projects 
are being excluded.  Without knowing these crucial facts and figures, it is unclear how the full impacts could have 
been assessed or how a determination could have been made regarding the size and impacts of the land 
clearance activities. Thus neither the EIA Regulation requirements, nor NEMA requirements have been met. 
 

71. Moreover, elsewhere in the FEIR, it still speaks of developing the entire 8000 ha for the project.  At page 59 of 

the FEIR, it states “land availability for the intended use and the extent of the site which is able to 
accommodate the approximate 8 000 ha required for the project.”  The FEIR also refers to development of 
full 8000 ha at pages 488 and 585.  

 

72. In addition to the lack of clarity regarding the footprint size and which industrial processes are being planned, 
the perimeter of listed activities that is being applied for is also unclear. As stated in the Final EIR (Enviroxcellence) 
the Scoping and EIA process must be followed, given the key triggers 2, 15(i) and 27(ii) of Listing Notice 2. ‘The 
development’ which triggers this requirement is the proposed SEZ (geographical area) and its proposed industrial 
components, with associated consequences for the natural, cultural and social environment. The impacts of these 
components are thus an integral part of the scope of EIA. In this regard: 

 

72.1. The EIA Regulations require that the impacts be identified, assessed and ranked ‘through the life of the 
activity’; and that 

72.2. A description of the associated structures and infrastructure related to the development is provided60.  

 
73. In this case, the documentation and information provided is not adequate or complete for decision-making 

purposes. Furthermore, the scope of the application and EIA is not clear and sends conflicting messages that the 
report relates to vegetation clearing and installation of bulk services and fencing, while the range of specialist 
assessments go far beyond these activities. 

 
74. The following refers to the limited scope of the EIA related to the land clearance only: 

74.1. The assessment looks at land clearance and service infrastructure61. 
74.2. “This report specifically relates to the EIA application for the authorisation to clear limited vegetation for 

the construction and installation of bulk services infrastructure and fencing of the Musina Makhado 
Special Economic Zone (MMSEZ) South Site”62.  

 
75. At the same time, elsewhere, the report also indicates that it covers the operational phase, the full life of the SEZ 

site – despite the failure to assess the full scope of listed activities and impacts holistically: 
75.1. ‘…the impact assessment is based on the construction and operational phase only’;63 
75.2. ‘The intent was to ensure that aside from the immediate impacts, a holistic view was also undertaken for 

the full life of the MMSEZ South site for key aspects’; 
75.3. Section 4.2 of the Final EIR states that the need for S&EIA is triggered by inclusion of Activities 2, 15(i) 

and 27(ii) of Listing Notice 2; Activity 2 is for the development of facilities for generating electricity from 
a non-renewable resource where the output is 20MW or more; 

75.4.  The Final EIR also states that “(t)he majority of MMSEZ South site emissions will occur during the 
industrial operational phase with an expected HIGH impact and not during this EIA. For this reason, it is 

                                                 
59 Xi Engineers, 23 April 2019, MMSEZ Project –EIA Revised Footprint Feedback, pg7. 
60 EIA Regulations, 2014 Appendix 3 of NEMA 
61 Enviroxcellence FEIR, Section 6.1 
62 Enviroxcellence FEIR, Executive Summary. 
63 Enviroxcellence FEIR, p257  
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recommended that the climate change assessment be updated if future industries apply for development 
within the MMSEZ South site”;64 

75.5. During the future industrial operational phase (not part of this EIA) electricity will be provided by the 
coal fired thermal power plant;65 

75.6. While stating that ‘(c)umulative impacts, even though only site clearance of indigenous vegetation has 
been triggered for the proposed EIA, have been assessed to indicate what the impacts and magnitude of 
such a development will be within the bushveld setting;66 it also states elsewhere that ‘(t)he impact 
assessment does include the cumulative impacts associated with such a proposed development for each 
specialist study and all plants together’67 – implying all proposed industrial plants in the SEZ; and 

75.7. Section 6.2.1.5.3 highlights a number of potentially severe cumulative impacts on water resources, which 
bear no relation only to land clearing and basic infrastructure. 

 
76. In summary, the FEIR provides an incomplete, contradictory and flawed assessment of the potential impacts of 

the MMSEZ, while at the same time attempting to receive authorisation to clear the site. This segmented or 
fragmented approach to conducting an environmental review of dozens of related mega-projects is flawed, sets 
a dangerous precedent, and is unlawful. Moreover, the assessment is flawed since: the size of the footprint; the 
industrial components involved; the waste disposal site requirements; as well as a number of listed activities have 
been omitted and/or misrepresented. This renders the FEIR inaccurate and wholly inappropriate for decision-
making, since what is being authorised is unclear. 

 

F. The FEIR Does Not Adequately Asses the Need and Desirability of the Proposed Project  

 
77. As indicated above, there is limited or contradictory information about the MMSEZ project (such as extent of 

footprint, which projects are to go ahead, size of coal plants etc.) the FEIR’s impact studies based on that limited 
information was inadequate. These failures have made it impossible for the FEIR to provide a reasoned opinion 
regarding the MMSEZ’s impacts and prevents the competent authority from effectively exercising his or her 
obligations under Section 24O of NEMA in considering whether to authorise the project.  
 

78. The project proponent has a duty under 24(4) NEMA and Section 3 of Appendix 3 to the EIA Regulations to assess 
all likely environmental impacts of a proposed project.68  The national Guideline on Need and Desirability (2017) 
(“Need and Desirability Guideline”) requires that need and desirability considerations must be addressed during 
all the different stages of the EIA process (screening, “scoping”, and assessment)69.  The Need and Desirability 
Guideline”, requires consideration of various  factors, this includes the preferred location of the project,70 how 
members of the surrounding communities and people of South Africa will be affected by the project, the cost and 
binding implications that this will have on the country and whether there are other alternatives that will be more 
beneficial, as well as the impacts/disturbance of the natural environment.71  
   

79. The Need and Desirability Guideline states specifically that “(w)ith the EIA Regulations specifically calling for the 
consideration of how the “geographical, physical, biological, social, economic and cultural aspects of the 
environment may be affected by the proposed activity”, “need and desirability” relates to all of these 
considerations and not only to socio-economic considerations”.72 Moreover, section 2 NEMA principles must be 
borne in mind when considering need and desirability. The Need and Desirability Guideline states that it “requires 

                                                 
64 Enviroxcellence FEIR, pg xi 
65 Envirocellence FEIR< pg 462 
66 Enviroxcellence FEIR, pg 188 
67 Enviroxcellence FEIR, Section 6.1 
68 Regulation 23 and Appendix 3, EIA Regulations. 
69 Section 5 of the Need and Desirability Guideline 2017 
70 EIA Regulation, Appendix1, s(3)(f), appendix2 (2) and appendix 3 3(f)  
Wright, J. (et al), ‘Formal comments on the Integrated Resource Plan (IRP) Update Assumptions, Base Case and Observations 2016’, CSIR, 2017, 
p. 27.   
71 See Needs and Desirability Guideline, 2017. 
72 Needs and Desirability Guideline, 2017, p9. 
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the consideration of the strategic context of the development proposal along with the broader societal needs and 
the public interest. The government decision-makers, together with the environmental assessment practitioners 
and planners, are therefore accountable to the public and must serve their social, economic and ecological needs 
equitably. Ultimately development must not exceed ecological limits in order to secure ecological integrity, while 
the proposed actions of individuals must be measured against the short-term and long-term public interest in 
order to promote justifiable social and economic development”73 (emphasis added). 
 

80. Whilst the list is not exhaustive, the following must be considered in making an assessment on need and 
desirability: whether the project will secure sustainable development and use of natural resources,  the ecological 
integrity of threatened ecosystems, Critical Biodiversity Areas (CBA) and Ecological Support Areas (ESA), 
conservation targets, ecological drivers of the ecosystem, and global international responsibilities relating to the 
environment such as climate change obligations.74 

 

81. The Need and Desirability Guideline further states that “(i)n terms of collectively considering ecological, social 
and economic impacts it is important to remember that while there might be some trade-offs between the 
considerations, in South Africa all development must in terms of Section 24 of the Constitution be ecologically 
sustainable, while economic and social development must be justifiable. There are therefore specific “trade-off” 
rules that apply. Environmental integrity may never be compromised and the social and economic development 
must take a certain form and meet certain specific objectives in order for it to be considered justifiable. EIAs are 
about the search for the best practicable option that will best ensure the maintenance of ecological integrity while 
promoting justifiable social and economic development. In this regard it is also vital to follow the “mitigation 
hierarchy”, where alternatives must firstly be considered to avoid negative impacts altogether, but if avoidance 
is not possible to considered alternatives that will better mitigate and manage negative impacts, while search for 
alternatives to better enhance the positive impacts.”75 (emphasis added) 

 
82. In other words, socio-economic considerations do not, and cannot override the considerations on need and 

desirability as prescribed under the EIA Regulations. Further, the s24 Constitutional obligations to an 
environment that is not harmful to health and wellbeing,76 and the various s2 NEMA principles, and 
environmental integrity may not be compromised.  Alternatives must always be considered, where avoidance of 
some of the negative impacts is not possible – this is also prescribed by the EIA Regulations.  In terms of 
alternatives, the EIA Regulations require that this consideration must address not only the location alternatives, 
but also alternatives in terms of the type, design, layout and technology of the activity, and different means of 
meeting the general purpose, including not implementing the activity.77 

 

83. The Need and Desirability text in the Final EIR (Enviroxcellence) fails to consider the requirement for development 
to be ecologically sustainable – the focus is on economic considerations and employment. In terms of s24O 
NEMA, the national Need and Desirability Guideline (2017) must be applied; the content of that Guideline draws 
on the NEMA principles and the environmental right in the Constitution. Appendix DD fails to provide responses 
to Need and Desirability key questions, instead referring back to specialist studies with broad generalisations. 

 

84. There is selective highlighting of socio-economic considerations whilst the need and desirability section ignores 
the other criteria in various plans and policies, that requires consideration, for example:  

 

                                                 
73 Needs and Desirability Guideline, 2017, p10. 
74 Need and Desirability Guidelines, p11. 
75 Need and Desirability Guidelines, p18. 
76 Section 24 of the Constitution, 1996 states that “Everyone has the right – (a) to an environment that is not harmful to their health or well-
being; and  (b) to have the environment protected, for the benefit of present and future generations, through reasonable legislative and other 
measures that – (i) prevent pollution and ecological degradation; (ii) promote conservation; and (iii) secure ecologically sustainable 
development and use of natural resources while promoting justifiable economic and social development. 
77 EIA Regulations, 2014, Definition and s2. 
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84.1. Selective reference is made to the NDP 2030 throughout the FEIR, but the focus is on economic 
development and job creation78. The fact that the NDP notes that we are currently in ecological deficit, 
and emphasises the need for sustainable development in line with the Constitution, is not mentioned, 
including the following in the NDP 
84.1.1. Interventions to ensure environmental sustainability and resilience to future shocks;  
84.1.2. Protect the natural environment in all respects;  
84.1.3. Building environmental sustainability and resilience, leaving subsequent generations with at 

least an endowment of at least equal value;  
84.1.4. Enhance the resilience of people and the economy to climate change; and  
84.1.5. Reduce greenhouse gas emissions and improve energy efficiency. 

 
The proposed SEZ must also be evaluated against these criteria to be consistent with the NDP. 

 
84.2. Current conflicts in terms of land use planning between the MMSEZ master plan in its current state and 

the Vhembe Bioregional Plan, 2019 (being based on the Limpopo Conservation Plan version 2) must be 
resolved.  

 
85. The FEIR has not examined the MMSEZ’s alignment with national, provincial and local developmental policies, as 

we have noted in our previous objections.79 The FEIR’s section on need and desirability describes only the 
MMSEZ’s alleged positive alignment with various policies, principally job creation, but remarkably fails to address 
how the MMSEZ’s many negative impacts will impede other policy goals, such as sustainable development.80 This 
one-sided examination of need and desirability is particularly flawed and does not match with the Revised 
Assessment’s general findings that the MMSEZ will have negative impacts that “may in all likelihood, outweigh 
the identified positive impacts.”81 The Revised Assessment will not have examined the project’s need and 
desirability until it analyses how the MMSEZ’s impacts, both positive and negative, align or misalign with 
developmental policies. The failure to examine a project’s need and desirability violates the basic requirements 
of an environmental assessment,82 and makes it impossible for the decision maker to properly consider the needs 
and desirability of a project as required by NEMA.83    

 
G. The FEIR Does Not Adequately Address the Energy and Climate Change Impacts of the Activities, Particularly the 

Negative Impacts 

 
86. In terms of energy and the reliance on coal, Deltabec states that the EAP “supports the statement by the Climate 

Change Specialist that a Thermal Power Station without carbon storage and the necessary abatement equipment 
should not be considered”.84  The later Climate Change Assessment (CCIA) report of September 2021, reinforces 
this message, as described below. 
 

87. Yet, the Enviroxcellence’s findings and recommendation in the FEIR are incongruent and fly in the face of the 
previous EIA, and also do not reflect the expert’s opinions accurately, particularly those of the CCIA.  The 
Enviroxcellence FEIR states that “…plans to develop a coal fired power plant are in line with the government’s 
plans to create and enable power generating capacity outside the state-owned power utility, Eskom, and ease the 
electricity shortages that South Africa has been experiencing since 2008”.85  Further that “the best available 
energy sources are regarded as a combination between renewable energy (for future administration buildings) 
and a scaled down independent coal fired power plant (for future industries for 24/7 power supply) that will enable 

                                                 
78 EnviroXcellence FEIR, pg xii-xiii 
79 CER 22 October 2020 Comments, pg 49 
80 Enviroxcellence FEIR at pg XII-XIV, 53-61  
81 Enviroxcellence FEIR, p914. 
82 EIA Regulations, 2014, Appendix 1, s3(f) 
83 EIA Regulations, 2014, s18  
84 Deltabec FEIR, pg xxiii 
85 Enviroxcellence FEIR, pg719 
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power generating capacity outside the state-owned power utility, Eskom…For now, it is proposed that these 
beneficiation plants will be powered by an on-site coal-based power plant.”86 

 

88. As indicated in our previous objections, the energy assessment conducted is not an adequate impact assessment 
reflecting the current state of affairs.   

 

89. Energy Impact Assessment dated June 2021 (Energy Assessment) and attached to the FEIR, states the following 
in recommending the supercritical coal fired power station for the project: 

 

89.1. The integrated Resource Plan (IRP) of 2018 indicates that coal technologies are cheaper than other 
technologies;87 

89.2. The IRP 2019 does not indicate who takes up the 2x750MW coal allocation, and could be taken up by 
MMSEZ;88 

89.3. Solar would take up 2000 ha of land, is not dispatchable and battery storage would raise costs, and 
therefore not considered as a preferred option; 89  

89.4. Nuclear and Gas are not preferred due to either high cost or requiring number of licencing applications, 
space;90  

89.5. Provides a “high Level” EIA for “clean coal technology”, which comments on impacts on biodiversity, GHG 
emissions, socio-economic impacts etc., which do not coincide with the expert reports and findings such 
as the CCIA, and refers to inadequate mitigation measures, which are not supported by various specialist 
reports; and91 

89.6. Expresses a preference for ultra-supercritical coal power station as an electricity generation method. 
 

90. The FEIR accordingly recommends the project and the clean coal ultra-supercritical coal fired power station, but 
is not clear on the preferred abatement technology to be used, which would impact on cost.  The investors have 
no intention of commissioning a carbon capture and storage, and it is unclear if other pollution abatement 
technology would be installed in order to meet the air quality requirements.   
 

91. This Energy Assessment relies on outdated data (the 2018 IRP for example) both in terms of energy costs, GHG 
emissions; does not include the assessment of all technologies such as wind energy; does not take into 
consideration other expert reports and their mitigation measures; does not seem to take into account high costs 
associated with abatement technologies; and therefore is not reliable as a decision making document.  For 
instance: 

 

91.1. Wind energy is one of the cheaper forms of energy, and thus it is unclear why the Energy Assessment 
omitted wind energy from its studies;  

91.2. It is also unclear, what the cost is of the Ultra-super critical plant is, with Carbon Capture and Storage, or 
with the pollution reduction technology such as Flue-Gas Desulphurisation, since FGD will be required in 
order to meet the air emission requirements, and CCS will be required to limit greenhouse emissions;  

91.3. It is not clear why IRP 2018 was considered in terms of supporting the cost estimates, when IRP 2019 
(which it relies on elsewhere) acknowledges that coal is not the least cost and that in fact, if the modelling 
were to naturally select the least cost system, it would choose renewables and gas.  Further, that coal 
has to be artificially forced in to the modelling system, as it is not the least cost92;  

                                                 
86 Enviroxcellence FEIR, pg xii 
87 Global Hands, June 2021,  Energy Impact Assessment, pg 12 
88 Global Hands, June 2021,  Energy Impact Assessment, pg 17 
89 Global Hands, June 2021,  Energy Impact Assessment, pg 17 
90 Global Hands, June 2021,  Energy Impact Assessment, pg 78-80 
91 Global Hands,June 2021,  Energy Impact Assessment, pg 94-100. 
92 IRP 2019, pg 41 
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91.4. Most recent studies also indicate that renewables plus flexible generation is the cheapest option and 
coal is not required for the future energy mix. Recent studies by CSIR “Systems analysis to support 
increasingly ambitious CO2 emissions scenarios in the South African electricity system” (“CSIR Report”)93 
and Meridian Economics, “A Vital Ambition: Determining the cost of additional CO2 emission mitigation 
in the SA electricity System” (“Meridian Report”) 94  show  that a least-cost scenario for the South African 
electricity sector involves rapidly building out wind and solar generation in the near term.  During low 
generation hours for renewable energy, pumped hydro storage and batteries will provide flexible 
capacity to the grid. Further, that during the next decade or so, “costs for stationary storage, solar PV 
and wind could [become] significantly cheaper.”;95  and 
 

91.5. Contrary to the Energy Assessment, the CCIA attached to the FEIR indicates that the climate change 
impacts are very high, significant, very high, irreversible and cannot be mitigated.  It is therefore unclear, 
how the Energy Assessment could then recommend the project.  
 

92. Given the above deficiencies, Energy Assessment, and reliance of the FEIR in relation to recommendation in 
relation to energy choice, cannot be relied on to reach a decision. 
 

93. In terms of the climate change impacts, our October 2020 and January 2021 objections noted that the MMSEZ 
would be a substantial emitter of GHGs, exacerbating the climate crisis at time when South Africa and other 
countries need to urgently reverse course by stopping fossil fuel developments.96 The October 2020 objections 
also presented evidence demonstrating that the MMSEZ would likely significantly exacerbate South Africa’s 
extreme vulnerability to the impacts of climate change, and climate change impacts could have serious 
consequences on the project.97 These aspects of the October 2020 objections as well as the January 2021 are still 
relevant to the FEIR, which, as discussed below, continues to be flawed by failing to consider legally relevant 
factors, underestimating carbon intensities for various MMSEZ projects, setting inadequate emissions reduction 
targets, and failing to robustly discuss climate change impacts on the surrounding areas.  

 
94. As we mentioned in our previous objections, South Africa has a constitutional imperative to drastically and 

urgently reduce its GHG emissions to play its part in preventing this looming crisis.  The substantial climate 
impacts of the MMSEZ would not be consistent with the government’s constitutional obligations. 

 
95. The FEIR’s updated CCIA, dated September 2021, highlights many significant climate change impacts of the 

project and makes notable recommendations, much of which have not changed from the last iteration of the 
CCIA: 

 

95.1. The project is expected to generate approximately 1 billion tonnes of carbon dioxide equivalent of direct 
and energy indirect emissions over the lifetime of the project.98  The CCIA concludes that the impact of 
the project’s greenhouse gas inventory is VERY HIGH, with a significance score of 100.   
 

95.2. The proposed project would contribute 10% to South Africa’s carbon budget under a 2°C global reduction 
target (728 MtCO2e out of 7,512 MtCO2e) and 16%  (728 MtCO2e out of 4,411 MtCO2e), if companies 
were to meet the 2 degree emission intensity target; and as much as 13-14% (1010Mt CO2e out of 5512 
MRCO2e) and 23-24% (1010MtCO2e out of 4411 MtCO2e) if companies were to only meet the 2020 

                                                 
93 CSIR and Meridian Economics, 22 July 2020 “Systems analysis to support increasingly ambitious CO2 emissions scenarios in the 
South African electricity system” (CSIR & Meridian Report)  
https://researchspace.csir.co.za/dspace/bitstream/handle/10204/11483/Wright_2020_edited.pdf?sequence=7&isAllowed=y  
94 Meridian Economics, 2020 “A Vital Ambition: Determining the cost of additional CO2 emission mitigation in the SA electricity 
System” https://meridianeconomics.co.za/wp-content/uploads/2020/07/Ambition.pdf  
95 Meridian report, p59 
96 CER 22 October 2020 Comments at pg 53-56. 
97 Id. at pg 57-62. 
98 Revised Assessment, Appendix O, “Specialist Climate Change Assessment Report,” (Appendix O, Climate Report) (September 2021) p. 57. 

https://researchspace.csir.co.za/dspace/bitstream/handle/10204/11483/Wright_2020_edited.pdf?sequence=7&isAllowed=y
https://meridianeconomics.co.za/wp-content/uploads/2020/07/Ambition.pdf


 
 

26 

industry benchmark emission intensity target.99 In other words, depending on the companies emission 
commitments and actual targets achieved, the project could contribute between 10-14% of South 
Africa’s carbon budget under 2°C global reduction target and as much as between 16-24% of under a 
1.5°C target.  

 

95.3. The project will contribute 6% - 10% of the emissions proposed in South Africa’s highly insufficient 
Nationally Determined Contribution under the Paris Agreement, thereby significantly altering the 
national greenhouse gas trajectory that has been published and committed to.100 (note that this is in 
terms of the old NDC and has not been updated to cater for the new NDC). 

 

95.4. The addition of the coal power plant at Musina-Makhado would counter the objective of South Africa 
to reduce its emissions as a result of coal fired power generation.101 

 

95.5. An increase global average of 2°C presents high risk to the MMSEZ project. This includes risks from heat 
and water stress, drought, and increasing regulatory costs, such as carbon tax, to the project’s core 
operations; risk from disruption to the supply chain and increasing regulatory costs on the project’s value 
chain; and risks to the community surrounding the project, including from in-migration, heat stress, and 
water stress, veldfires, health impacts etc.102  

 

95.6. In particular, “water is of critical concern….[c]urrent water stress in the region is anticipated to be 
exacerbated by climate change impacts. The area is anticipated to become increasingly hotter and drier, 
thus the water availability in the area may be critically constrained resulting in water shortages affecting 
the region in its entirety. … any approval of the project should be conditional upon climate change and 
detailed climate change modelling being considered in studies of ground water and surface water studies 
done for the project.”103 

 

95.7. Any approval of the project should be conditional upon an overall water risk analysis of the region 
(Limpopo Province) being conducted, with specific reference to the proposed MMSEZ project.104  

 

95.8. “The potential impacts of climate change in this area, within the context of this project, such as increasing 
temperatures, prolonged periods of drought, biodiversity and agricultural loss and significant water 
related constraints, could entrench the vulnerability of people in the area. This will increase poverty 
and prevent communities from building climate resilience, specifically in the long-term.”105  

 

95.9. The proposed coal-fired power plant at the SEZ may be at risk of becoming a stranded asset.106  
 

95.10. “The construction of a coal fired thermal power plant should not be approved unless the plant is fitted 
with a carbon capture and storage unit that can sequester ALL emissions from the combustion of coal 
from the starting date of operation. … In practical terms this means that approval for the coal fired 
thermal power plant should, in our opinion, not be granted.” 107 

 

                                                 
99 Revised Assessment, Appendix O, Climate Report at p. 58. 
100 Revised Assessment, Appendix O, Climate Report at p. 59. 
101 Revised Assessment, Appendix O, Climate Report at p. 59. 
102 Revised Assessment, Appendix O, Climate Report at Table 21 and p. 100. 
103 Revised Assessment, Appendix O, Climate Report at p. 109. 
104 Revised Assessment, Appendix O, Climate Report at 109 
105 Revised Assessment, Appendix O, Climate Report at p. 110. 
106 Revised Assessment, Appendix O, Climate Report at p. 103-105. 
107 Revised Assessment, Appendix O, Climate Report at p. 3, 109. 
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96. Notably, in response to public comment, the Revised Assessment has changed its assessment of climate impacts 
risks after mitigation to “Negative: High” from “Negative-Medium”, thus acknowledging that the significant 
negative climate impacts of the MMSEZ cannot be mitigated.108  

 
97. Despite these findings, the Revised Assessment’s Climate Report continues to be deficient in several respects, 

including that it failed to consider legally relevant factors and is missing key information. 
 

97.1. Although Table 13 in the updated CCIA has a new column estimating the project’s emissions relative to 
South Africa's carbon budget under a 1.5°C target, the ensuing discussion in the Climate Report, including 
its recommendations and findings, are deficient because it is based on the objective of achieving a 2°C 
global warming target. Because scientific and global consensus, including the IPCC and the Paris 
Agreement, recommend limiting warming to 1.5°C to avoid dire consequences, the Climate Report’s 
findings and recommendations should also include the scenario for meeting a 1.5°C target. For example, 
the Climate Report’s recommended emissions intensities for the various individual plants under the 
MMSEZ in Table 7 and section 9 are based on achieving a 2°C average target; recommended plant 
intensities that would presumably more stringent for achieving a 1.5°C should be included and discussed.   

 
97.2. The CCIA acknowledges that it is beyond the scope of the assessment to determine how the various 

industries in the proposed project will achieve the proposed target emission intensities in line with a 2°C 
global average target.109  Without such information, the decision-maker cannot make an informed 
decision regarding the climate impacts of the MMSEZ or whether adequate mitigation is possible.  

 

97.3. Similarly, the CCIA notes that due to the lack of data provided by the client and project developer, 
detailed mitigation measures could not be determined.110 Again, such information must be before the 
decision-maker, in order to determine whether or not these can be mitigated. 

 

97.4. Recently, South Africa has committed to a revised NDC, with a stricter emission reduction target of 350 
– 420 Mt CO2e.  The implication of the revised NDC commitments on the MMSEZ, have not been 
assessed. 

 
97.5. Several deficiencies identified in our previous comments have not been addressed, including that it 

underestimated carbon intensities for the various MMSEZ projects, sets inadequate emissions reduction 
targets, and that a more robust discussion of climate change impacts on the surrounding areas is 
required.  

 
98. These deficiencies in the CCIA should be rectified and will likely make the MMSEZ even more undesirable. 

 
99. Despite these extremely negative impacts in the CCIA - which should be considered as fatal flaws - the FEIR is 

recommended on condition that there are “Measures to mitigate climate change risk and vulnerability of the 
project and its future developments to climate change” by “consider(ing) climate change impacts in the future 
engineering design of the power plant.” This is despite the FEIR indicating that the options to mitigate GHG 
emissions ‘will not alter the impact of GHG emissions on climate change’111.  It is therefore disingenuous and 
misleading of the Enviroxcellence to state that “…although the current EIA may not have a significant impact on 
climate change due to limited vegetation clearance and construction for the bulk services and fence…The 
majority of the MMSEZ South site emissions will occur during the industrial operational phase with an anticipated 
HIGH impact and not during this EIA.” 
 

                                                 
108 Revised Assessment at p. VI. 
109 Revised Assessment, Appendix O, Climate Report at p. 48. 
110 Revised Assessment, Appendix O, Climate Report at p. 103-4. 
111 Enviroxcellence FEIR, pg 447 
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100. In addition to the CCIA in the FEIR, we attach the report by Prof King, who has assessed the anticipated impacts 
of climate change on various regions of South Africa, including Limpopo. This is attached as Annexure 9.  King’s 
report indicates the following implication for Limpopo if we do not halve the global GHG emissions by 2030 and 
reach net zero by 2050 (meaning no new fossil fuels are to be constructed): 

 

100.1. Between the years 2021-2040, due to drier and hotter interior occurring faster, local communities will 
very likely no longer be able to depend on rain-fed agriculture and rangeland for grazing livestock. 
Extreme weather events such as hailstorms and tornados will destroy crops, livestock and damage homes 
and buildings. Commercial farmers will struggle to obtain sufficient irrigation water, and conflict over 
water use and allocation will rise. Food insecurity will very likely to become a major cause of socio-
economic stress.  Borehole drilling and overuse will result in drying of aquifers.  Hotter temperatures will 
mean it will be impossible to work outdoors, and heat stress will result in death for children and elderlies.  
Extreme storm events like floods will very likely wash away houses and infrastructure. 

 
100.2. During 2041-2060, ongoing multi-year droughts will very likely lead to collapse of almost all commercial 

agriculture enterprises and game farms will likely lose most of their wild life.  Many farmworkers will very 
likely lose their jobs, and unemployment will be life, leading to conflicts and migration. 
 

 
101. In summary, in light of the significantly high negative climate impacts highlighted in the CCIA, which cannot be 

mitigated, is permanent and irreversible, no decision-maker can and should rationally or reasonably authorise 
the MMSEZ. Doing so would place South Africa at risk of not meeting its climate change commitments. 
 

 
H. Gaps in the Water Supply and Impact Assessments 

 
102. South Africa faces intense water constraints, particularly in Limpopo Province, which is “likely to experience 

regular droughts and heat intensity” due to climate change that will have “adverse effects on the economy, 
natural resources infrastructure, human health and community livelihoods.”112  Given the water stress, and given 
the MMSEZ’s high water needs, the previous Revised Assessment by Deltabec stated that it “is not in a position 
to provide recommendations to LEDET whether to grant” the environmental authorisation until a “[s]ustainable 
affordable water supply is secured and guaranteed.”113 The Enviroxcellence FEIR acknowledges that water is only 
available for the first year, that availability of water is not understood and that they are currently awaiting a 
feasibility study from DWS.114   
 

103. The Constitution guarantees access to “sufficient” water.115 NEMA gives effect to this provision by requiring the 
sustainable development of resources, including water, at a level that does not jeopardize the resource’s 
integrity.116 NEMA requires a project proponent to anticipate and prevent negative impacts, or minimize and 
remedy those effects,117 and ensure access to resources at a level that meets basic human needs.118 The National 
Water Act requires the Minister responsible for water affairs to classify water systems according to their need 
for protection and level of use119 and to establish resource quality objectives in terms of water quantity, habitat 
and biota, and water quality.120 The National Water Act also requires a Reserve, which is a quantity of water to 

                                                 
112 Enviroxcellence FEIR at p. 434.  
113 Revised Assessment at p. XI.  
114 Enviroxcellence FEIR, p 915-916. 
115 Section 27 of the Constitution of the RSA.  
116 Section 2(4)(a)(vi), NEMA. 
117 Section 2(4)(a)(viii), NEMA.  
118 Section 2(4)(d), NEMA.  
119 13(1)(a), National Water Act, 1998.  
120 13(1)(b), National Water Act, 1998.  
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satisfy basic human needs and the needs of the environment that must be safeguarded.121 The MMSEZ would, in 
all likelihood, breah all of these requirements. 

 

104. As we noted previously, the water supply options for the MMSEZ are already fully allocated to other users, and 
there is insufficient water even if water was not fully allocated.122 The  FEIR fails to meaningfully address this 
critical issue.  

 

105. With regards to sourcing water from various countries, these projects are subject to negotiations, and despite 
numerous requests, we have not received any meeting minutes, or written documents related to any negotiation 
with our neighbouring countries, or with LIMCOM. 

 

106. Even if there were enough water to meet the MMSEZ’s water demands, it is not clear whether these sources also 
allow enough water for the Reserve, international obligations, and projected future water needs as required by 
South Africa’s water laws – particularly as the impacts of climate change on water availability manifest further. 
Without this information, the decision maker cannot ascertain whether the MMSEZ, in meeting its own water 
demands, would violate other applicable water requirements.  

 
107. As mentioned in the CCIA and above, climate impacts will make water constraints even worse, and impact on 

health, food security and the economy, among others.  The FEIR acknowledges that “A reduction of cultivation 
activities on Vhembe will have a significantly negative impact on food security, as the agriculture sector is already 
restricted due to limited available water resources. The financial impact of water shortages on the agriculture 
sector in Vhembe may cripple the agriculture economy of the region. For example, if the total affected area is 
planted with tomatoes, at a yield of 45 tons per hectare and the price is R5 671/ton, the agriculture sector will 
lose an estimated R765, 59 million in annual revenue. “123  

 

108. Water supply is a major concern and a critical success factor in the development of the proposed SEZ. According 
to the FEIR, three main water supply projects / options are planned for the area: bulk water supply from 
Zimbabwe; Musina dam and groundwater. Reference is made to a 2014 then DWA report in this respect. 

 

109. Despite the lack of water for the MMSEZ project, the EAP again separates the land clearance portion only and 
states that the groundwater abstraction “will suffice for the clearing of vegetation, installation of bulk services 
and fencing the site…[and]…It is anticipated that the future water needs of the MMSEZ South site may be met 
based on the Mutasshi/Musina Corridor Bulk Water Supply Feasibility Study outcomes” 124. (emphasis added). 

 

110. The projected water use for the MMSEZ South site is estimated at 80 million m3/annum. This demand will create 
immense pressure on local and cross-border water resources as well as the regional transferring catchments 
relevant to this study area. Section 6.2.7.7.1 of the Enviroxcellence FEIR highlights the risks to Zimbabwe of 
supplying water in terms of that country’s own vulnerability to climate change effects and impacts on its rural 
populations. “…water demand of the SEZ and the impact of climate change on the above-mentioned Zimbabwean 
catchments needs to consider the people living in Zimbabwe who are dependent on this water for their 
livelihoods”.  

 

111. Rather than providing any assurance of water supply for the MMSEZ, however, Enviroxcellence notes only that 
“It is understood that access to a dedicated water supply will need to be secured to allow for further development 
of the metallurgical hub of the MMSEZ South site”125’.  

                                                 
121 Sections 16-18, National Water Act, 1998.  
122 CER 22 October 2020 and January 2021 Comments.  
123 Enviroxcellence FEIR, pg 810. 
124 Enviroxcellence FEIR, pg 684. 
125 Enviroxcellence FEIR, pg ix-x 
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112. Currently therefore, there is no assurance of supply at this stage and, should reliance be placed on Zimbabwe to 

provide water, there would be a need for additional studies and analyses, taking into account climate change and 
resilience of that country, as set out in the climate change study. It is crucial that the risks to the SEZ itself of lack 
of assurance of water supplies are given due consideration.  

 
113. The Water Assessment attached to the FEIR acknowledges that “[t]he transfer of water from our northern 

neighbours is a complex subject, with immense work required to realise this supply. Some of the seemingly 
unlimited list of possibilities and permutations thereof are listed below. All these aspects require in-depth studies 
and consideration. the realizing of water supply to South Africa from Northern neighbours is not a matter to 
underestimate. It will take several years; possibly decades of planning and negotiations to reach agreements”126. 

 

114. It is therefore premature and dangerous to authorise the land clearance, when water availability cannot be 
confirmed, and may takes years to materialise, if at all. As noted by Deltabec: “Proven sustainable and affordable 
water supply must be secured and guaranteed for the proposed development. This is also motivated by the 
Tourism and Food Security specialists as well as the Climate Change Specialists, therefore if water cannot be 
secured, the continuance of the project should not be considered.”127 

 
115. Beyond questions of water availability, there are also serious concerns about the MMSEZ’s significant impacts on 

freshwater resources and water quality.  
 

116. We have mentioned above, that it is unclear where the ash disposal site for the EMSEZ will be located. The  
8000ha allocated for the project has been potentially reduced, and the disposal site removed from the plan.  It is 
necessary to assess the impacts of the ash disposal site on water resources, to avoid underground and surface 
water contamination. 

 

117. Potential additional impacts associated with waste disposal are not covered adequately in the EIA 
documentation, and relate both to additional footprint impacts (e.g. of waste sites and transport infrastructure) 
as well as direct, indirect and cumulative consequences for health, livelihoods, agriculture and affected 
ecosystems.  

 

118. Potential impacts on water quality are addressed; but potential impacts of effluent discharge from the SEZ to 
receiving water ecosystems in terms of the change in volumes, flow and ecological function, do not seem to have 
been assessed and could be significant. As noted “final effluent volumes are not estimated yet”128, and in several 
instances, indirect impacts can exceed the total environmental impact of the original operation and thereby 
require a far greater degree of management attention.129 In 3.4 the potential cumulative impacts are identified 
as follows: “…the situation where effluents and discharges from several surrounding mining operations or 
industries in a single catchment exerted a set of combined effects or impacts on the river system draining the 
basin”. 

 
119. With reference to solid wastes, it must be noted that “the potential volumes of industrial and hazardous waste 

to be generated by the SEZ are high. Currently there are no hazardous waste disposal facilities in the Limpopo 
province that would be able to accommodate the hazardous waste. The existing facilities that can accommodate 
hazardous waste are more than 400 km from the site. Due to the volumes involved, rail transport would most 
likely be the most viable option to transport the waste to the existing landfills in Gauteng – subject to the landfills 
being equipped with the required rail transfer station infrastructure. In addition to the financial implications, road 
and rail transport would greatly increase the carbon footprint of the SEZ”.  Furthermore, the significance of the 

                                                 
126 Matukane & Associates, August 2020, Integrated Water Services Report, pg 23 
127 Deltabec FEIR, pg xxiii  
128 Enviroxcellence FEIR, section 6.2.12 
129 Enviroxcellence FEIR, section 3.3 
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potential impacts on the environment, due to the generation and management of waste during the construction 
and operational phases of the SEZ, including the risk of pollution of groundwater, pollution of soil and negative 
impacts on air quality, is high; if waste generated within the SEZ is not managed appropriately, it could have 
major impacts on the environment, and more specifically socio-economic impacts related to human health, 
animal health and agriculture in general due to high reliance on groundwater in the area’130. The MMSEZ is in a 
water strained area and yet neither the freshwater impact report nor the Water Report study how abstracting 
the large quantities of water to meet the MMSEZ’s demand will affect water quality or quantity for both human 
and ecological needs. Additionally, the MMSEZ will cause a number of direct impacts to water resources, such as 
the “removal of pans [which] is an irreplaceable loss, especially in an area that is water scarce”, the “[d]irect loss 
of wetland and other freshwater habitat,” the deterioration of wetlands present ecological state and habitat 
services, and loss of biodiversity. 131 The Revised Assessment also acknowledges “ongoing” contamination from 
operations due to hydrocarbons associated with vehicular activity and the industrial contaminants from the 
MMSEZ’s industrial plants.132  

 
120. In summary, there is various missing information in relation to the availability of water.  One cannot rely on 

ephemeral water from floodplains, when the CCIA reveals that the region is likely to experience longer and more 
extreme droughts.  This may impact on the health and wellbeing for those that rely on the water for food, 
hygiene, and daily use.  

 

121. According to NEMA, we have to assess the project on most recent and best available information and at this 
stage. Wwater has not been secured, with all the water already being allocated for the region, and many already 
struggling access to water.  One cannot therefore authorise a project without the water being secured prior to 
the project authorisation. A risk averse approach and precautionary approach must be followed in this regard.  
As such, in the absence of water supply being secured, the project should be refused.   
 

I. Outdated Air Quality Impacts 

 
122. The Air Quality Impact Assessment has not changed since the Revised DEIR – please refer to our previous 

comments regarding the deficiencies in respect thereof. We advise that these deficiencies should have been 
addressed. Further, the footprint of the project has been halved, and the location of the various industries and 
coal fired power stations have been moved, air and health impact studies should accordingly have been updated, 
to determine the impacts. 

 
123. To the extent that the report has not been revised to include the latest location and the footprint, the air quality 

impact assessment (and to this extent the health impact assessment) remain deficient and unfit as decision 
making documents. 
 

J. Gaps in the Health Impact Assessments  

 
124. As indicated above, due to the deficiency related to the AQIA, the health impact assessment may not have 

assessed all the impacts related to air quality.  Whilst the health impact assessment outlines the danger of various 
industries, and coal-fired power stations, it does not identify who and how many people might be affected as a 
result of waste, water and air pollution. 

 
125. Nevertheless, the health impact study indicates that the pollution may be significant such that the Mopane 

community must be relocated.133   

                                                 
130 Waste specialist study, August 2020, Delta BEC. 
131 Deltabec DEIR Revised Assessment at p. 310-311.  
132Deltabec DIER Revised Assessment at p. 314.  
133 Health Impact assessment, April 2021, pg 158 
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126. The study also concludes that gaps in the report exist.  For instance it states that a “literature review conducted 
by the author does confirm that hazardous waste, if not suitably managed, may cause adverse health effects on 
populations living near the sites where they are dumped or processed. The contamination of different 
environmental matrices, including food, water, soil and air, represents a health risk for these populations. Further 
investigation is warranted to fill important knowledge gaps: in particular, population studies analysing different 
pathways of exposure to the Mopane community and surrounding farms, considering the characteristics of the 
proposed hazardous waste site and the contaminants expected to be present in the waste site, might provide 
useful information. Acute respiratory diseases, diabetes and childhood neurological disorders are of particular 
interest, also in consideration of the strong indications that environmental exposures to EDCs and potential EDCs 
can cause cognitive and behavioural deficits in human beings.”134 

 
127. The Health Impact Assessment also does not assess the impact of coal ash on water (both surface and 

underground), or soil and in turn, on the health of communities who live in the area, or rely on the water 
resources which may potentially be negatively impacted.  

 

 

K. EMPr is Fatally Flawed 

 
128. The EMPr of the FEIR, is dated January 2021.  As such, this EMPR, has not been updated, to include the new 

expert reports, the new footprint, the details of which industrial projects are going ahead and which are not, and 
location of each. 

 
129. As such, the document is wholly outdated, cannot apply to the project applied for, and is not adequate for 

decision-making, especially since many of the mitigation measures are contained in the EMPr – it is thus a crucial 
record.  As such the EIA is incomplete, and should be rejected. 
 

L. Impacts to Sacred Sites, Traditional Knowledge and Food Systems Not Identified  

 
130. We indicated in our prior submissions, that there are several biosphere reserves, nature reserves, parks, cultural 

sites, and spiritually significant sites in the MMSEZ’s vicinity, which are important to the various communities 
living in the area.135  

 
131. Some of these spiritual sites, include sacred burial grounds (some which are marked, some which are not) and 

there are over 200 of them, according to community members.  These are spiritually integral to the communities’ 
existence, and cannot be moved.  The FEIR heritage impact assessment on the other hand, states that there are 
only 19 identified sacred burial sites of significant importance, but also acknowledges that not all sites have been 
identified, and that more could be present.  Given the vast number of sacred burial sites of significance, the land 
clearance should not go ahead. 

 

132. In addition to the sacred burial sites, there are sacred sites such as sacred rivers, forests lakes, called Zwifo, which 
are of cultural significance to the communities in the area.  Although some of these sacred sites may not be 
directly located on the project’s footprint, these will nonetheless be impacted negatively, since the MMSEZ 
project will exacerbate impacts of climate change (such as increased veld and forest fires, droughts and water 
scarcity), abstract water, and may cause water and air pollution.  As such sacred forests may become drier, 
subject to forest fires, sacred rivers and lakes dry up, causing spiritual and cultural disruption and loss of the 
communities’ identity and cultural heritage.  Moreover in addition to sacred sites, the communities are spiritually 

                                                 
134 Health Impact assessment, April 2021, pg 158 
135 CER 22 October 2020 Comments at ¶¶ 87-90.  
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connected to the trees and plants in the area such as baobab, marula, mopane etc.  These trees also happen to 
be protected trees.  These and other medicinal plants, will also be impacted by land clearance. This impact, the 
irreversible loss of: community’s spiritual connection to the earth, trees sacred rivers, water and way of life, as 
well indigenous knowledge in relation to food and medicinal plants, are not addressed at all in the FEIR. 

 

133. Despite these concerns being identified in the previous objections, none of these concerns related to sacred sites, 
have been addressed.   

 

 
M. Inadequate Assessment of the Socio-Economic Impacts 

 
134. We have in past submissions, indicated the inadequacy of the so-called socio-economic impact assessment 

reports, which were not socio-economic impact assessments but rather market research.  The Demacon 
socioeconomic report (May 2021), for example is primarily a computer simulation of economic impacts. It does 
not address or assess the social impacts of the project on affected communities in any depth, or the likely 
consequences of an influx of job seekers from within South Africa or from across the borders, or induced impacts. 
The report does not give due consideration of the dependence of local communities on the natural environment 
for livelihoods, wellbeing and health in particular. It presents the MMSEZ as a way of uplifting communities 
through employment creation, without taking into account the potentially high risks of loss of water, negative 
health issues through air and water pollution, land degradation, and potential resettlement. All of these 
potentially high risks and impacts will incur costs on the public and budgets and, need to be taken into account. 
As such, whilst the market research only looks at the potential jobs, it provides a skewed view in that it does not 
address: any of the existing jobs and livelihoods in the region, the loss of employment and economy as a result 
of the project, nor does it adequately assesses the biodiversity related employment (that currently exists and 
could exist in the future), which could be adversely affected as a result of the MMSEZ project.  Despite repeated 
comments, a full and complete socio-economic impact assessment has not been conducted, and these concerns 
remain. 

 
135. It is also of particular relevance that the Health Impact Assessment notes that “adequate mitigation measures 

are expected to reduce the significance of almost all negative impacts although not always to acceptable 
levels”136; the costs of additional public health services in this respect are of direct relevance to the proposed 
MMSEZ, however this is not included in the economic impact assessment. 

 

136. The linkages and dependencies between human wellbeing, livelihoods and ecosystem services in the affected 
area must be clearly described, and how the development’s socio-economic impacts will result in ecological 
impacts (e.g. over utilisation of natural resources, water resources), as stipulated in the Need and Desirability 
Guideline 2017137. Potential indirect impacts such as acid rain and other forms of pollution as a result of the 
proposed industries on existing land uses (agriculture and food security, wildlife and tourism) must also be 
assessed. 

 

137. In addition, the ecological impacts of development on people’s environmental rights must be described, including 
of access to resources, opportunity costs, air and water impacts, health, etc.138  Section 6.2.7.8.2 of the FEIR (and 
other sections, e.g. 6.2.7.12) highlight and emphasize the major risks of climate change and limited water 
availability in the area, which would be severely exacerbated by the proposed SEZ industries. With projections of 
increased rainfall variability, increasing drought occurrences, increase in clean water scarcity and an overall 
prediction of decreasing rainfall, climate change threatens the wellbeing of surrounding communities. Limited 
access to potable water, exacerbated by informal living conditions in some areas, could lead to an increased 

                                                 
136 Health Impact Assessment, April 2021, p 158  
137 Need and Desirability Guideline 2017, Section 4 & 2.8  
138 Need and Desirability Guideline 2017, pg 13. 
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spread of water-borne diseases. This may severely impact existing vulnerable groups. Moreover, the MMSEZ 
project could attract large numbers of migrant workers, further exacerbating current service delivery constraints 
within the District and Local Municipalities. These, however have not been addressed in the FEIR or the socio-
economic impact assessment. 

 

138. Moreover, there is only one mention of resettlement, in relation to the need for economic upliftment as part of 
a resettlement plan. It is noted in the Final EIR that three residential settlements are located within the MMSEZ 
South site study area boundary and will likely be relocated once the area is to be developed.  These should also 
be included in the socio-economic impact assessment. 

 

139. Even the employment figures that are outlined in the market research report are inaccurate and do not reflect 
the current state of affairs.  As indicated at the outset the FIER significantly inflates the employment figures.  
While the Revised Assessment indicates that 21 000 jobs will be created, this figure has been inflated to 59 000 
jobs, despite the footprint having halved, and despite certain industries, not going ahead.  

 

140. Moreover, although this EIA pertains to land clearance, no employment figures are mentioned in respect of the 
land clearance.  As mentioned, the EAP has disregarded all the negative impacts, to be assessed at a later stage 
through subsequent EIA’s whilst for the positive impacts, cumulative impact employment figure for the entire 
MMSEZ is being touted to the communities.  This represents inaccurate state of affairs. 

 

141. The EAP has also undertaken to provide the exact figures of employment that will be created from land clearance 
alone, however has failed to provide this to I&AP by 8 October 2021. 

 

142. The deficiencies mentioned in the earlier comment still persist, which are as follows: 
 

142.1. Inadequate details are provided in terms of employment: In terms of the number of estimated jobs, 
this has not been updated to assess the land clearance, and the reduction of footprint (and the industrial 
projects). It is not explained how the employment figures stands at 59 999 when the footprint of the 
project has halved and some projects are not going ahead. The Economic Assessment also does not 
distinguish between temporary construction jobs and permanent long term jobs which will be created; 
the types of jobs that will be available and what qualifications or skills are required; how many jobs will 
be local as opposed to regional or foreign, bearing in mind that this is Chinese funded and driven project.  
This makes it impossible to assess whether people in the region will benefit from the purported job 
creation. 
 

142.2. Social Impact Assessment has not been conducted: no social impact or similar assessment were 
conducted to identify the communities impacted by the project, the impact of in-migration which may 
occur in the region, pressure on municipal services, and any other social impacts and fallouts which may 
occur.  As mentioned earlier, no stakeholder mapping was conducted, and it appears that the general 
public at large and rural communities in the region, are not aware of the project and how it may affect 
them. 

 

142.3. The particular of investments or trade has not been provided: The FEIR presumes that any and all 
investment will be positive.  Not all investment are good investments, and as indicated above, some 
investments, such as coal fired power stations is likely to become stranded assets, or result in debt, which 
the country would not be able to repay.  There is a global move away from fossil fuels, heavy metal 
industries and emission intensive operations, and it is unclear if a viable market indeed exist for the 
project at hand, or whether investment in such projects are likely to result in unnecessary debt. 
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142.4. Impacts of the MMSEZ project on existing markets and jobs have not been addressed.  The FEIR does 
not adequately indicate how many jobs and livelihoods which currently exist within the region and along 
the shared water resources, which may be impacted by the project.  As indicated earlier, there has been 
no social impact assessment conducted, nor public participation conducted with water users in 
Zimbabwe or Mozambique. As indicated in earlier submissions, Limpopo is a tourism hub, winter food 
basket of South Africa, and has many biodiversity based industries such as the mopani industry, which 
all maybe impacted as a result of this project.  The inadequate assessment of the existing livelihoods is a 
fatal flaw of the EIA. 

 
143. Even if the MMSEZ were to create some jobs or were to boost economic development in the region, these 

benefits pale in comparison to the human, social and environmental harms of the project, including climate 
harms, air pollution, harms to the near pristine and highly sensitive natural area of the proposed site, harms to 
tourism and harms to the agricultural sector. The DEIR Revised Assessment previously indicated that: 
 

“The proposed project is considered to have an overall high negative environmental impact (biodiversity, 
aquatics, climate change, etc.), and Low-medium to Medium positive social and positive economic impacts. 
Due to the site being very sensitive in terms of environmental features (ecology, aquatic features, etc.) and 
the introduction to possible greenhouse gases, air quality, noxious gasses, climate change impacts (rated 
high), etc. all of these and more will have a negative impact on the environment and surrounding areas. 

 
144. The above assessments have been removed from the most recent FEIR, but the overall conclusion that FEIR’s 

negative impact may outweigh any positive socio-economic impact, as referenced above, remains. 
 
145. Additionally, our comments in relation to Tourism and Food Security Report, stands, as the report has not 

changed.  Please refer to our earlier comments, as the reports and recommendations are highly deficient, and as 
a result cannot be relied on as a decision making document.   

 

146. To address some of these deficiencies in the socio-economic impact assessment, and at the recommendation of 
the Deltabec, a cost benefit assessment (CBA) was undertaken. The previous EAP recommended that a cost 
benefit analysis of the entire SEZ must be undertaken to identify and finally confirm the benefits for jobs, the 
mineral beneficiation itself and the risk of developing such a large metallurgical complex and its impacts that it 
may have on the other industries in South Africa. This point reflects a requirement of the national Need and 
Desirability Guideline, that the opportunity costs in terms of job creation are assessed139.  

 

147. A 29 June 2021 CBA was undertaken. This CBA has a narrow economic focus and relies on the socioeconomic 
study, which also interprets economics in a narrow sense. The CBA does not incorporate the spectrum of negative 
impacts likely on natural resources and affected communities, and their consequences/ implications; e.g. impacts 
on agriculture and related livelihoods, on water supplies, on health and other infrastructure and services 
requirements, on tourism, and the potential exacerbation of these impacts due to climate change. That is, the 
externalities related to the SEZ development have not been factored into the CBA – contrary to the ‘polluter or 
environmental degrader pays’ principle in s2 of NEMA. 

 

148. It was noted in the Executive Summary of the Delta BEC Final EIR that the potential negative impacts of the 
proposed development on the natural, cultural, palaeontological, and agricultural environment of the site (18 
out of the 21 specialist studies) may likely outweigh the identified positive impacts associated with the Very-High 
social and economic development benefits after applying mitigation measures.140 

 
149. In summary, neither the socio-economic and tourism and food security reports nor the CBA can be relied upon 

to make rational and evidence-based findings in the FEIR and should be disregarded by the decision-maker. 

                                                 
139 Need and Desirability Guideline 2017, Section 4  
140 Deltabec FEIR, February 2021, pg xv  
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N. Inadequate consideration of the Negative Biodiversity / Ecological Impacts 

 
150. The affected area has high biodiversity value. According to the Limpopo Conservation plan most of the site is 

located within an Ecological Support Area 1 with the lower section of the site categorised as Critical Biodiversity 
Area 2. About 119 ha of the infrastructure occurs in the Critical Biodiversity Area141. A small portion (330 ha) of 
this area has been identified as High sensitivity in the Flora and Fauna Impact Assessment142. The Updated 
Wetland study confirmed the occurrence of National Freshwater Ecosystem Priority Area wetlands on the site. 

 
151. The previous EAP recommended that an avifauna assessment (Bird Study) be undertaken. The avifauna specialist 

report (Mora Ecological Consultants 2021) has assessed impacts of habitat loss as ‘high’ before and after 
mitigation143. This is inaccurately reflected in the Final EIR by Enviroxcellence, which gives the significance as 
‘medium’ after mitigation.   

 

152. The Ecological Impact Assessment Report (May 2021, which covered bats, invertebrates and reptiles) rated the 
significance of a number of impacts of the SEZ as ‘high’. These impacts are not explicitly reflected in the Final EIR 
of Enviroxcellence, which does not appear to have been updated with these study findings. As examples, this 
study recorded 12 bat species of a and 17 species of reptiles. The Final EIR states ‘A total of six bat species can be 
expected to be found in the project area’ and total of 12 species of herpetofauna144  

 

153. With regard to ecological impacts, it is stated that ‘The impacts of this magnitude of development on these 
features will be significant, even after mitigation’145. With reference to aquatic ecosystems, ‘Most of the impacts 
from the construction and operation of the MMSEZ South site are major, with little option for mitigation.’146 

 

154. The Eviroxcellence FEIR states that ‘over 51% of the original site’ will be made available for ‘conservation 
opportunities’ and ‘maintaining ecological linkages’147, as a result of reducing the project footprint to 3862 ha. 
However, the intended conservation status and/ or the responsibilities for ecological management of these areas 
is not made explicit.  Moreover as indicated above, the FEIR does not indicate whether the reduction of the 
footprint is definite, which industries are no longer going forward, and elsewhere in the FEIR, it seems that the 
full 8000ha is still going ahead. 

 

 

O. Impractical Biodiversity Offset 

 
155. According to Deltabec, and as indicated above, a biodiversity offset strategy and implementation plan was 

prepared by the Biodiversity Offset Specialist. Such a biodiversity offset will not be feasible and alternatives will 
have to be identified, such as consideration of a reduction in the development footprint and detailed project 
design in a manner that significantly minimise as far as possible the disturbance of the number of protected 
cultural and natural trees at the site, the heritage and aquatic features. Otherwise, a more suitable site must be 
identified148. A biodiversity offset study was prepared in September 2021.  

 

                                                 
141 Biodiversity Offset study, Mamadi & Co, 2021, pg p46 
142 Biodiversity Offset study, Mamadi & Co, 2021, section 5.4  
143 Avifauna Impact Study 2021, pg 24 
144 Enviroxcellence FEIR, section 6.2.2.10, 6.2.2.12 
145 Enviroxcellence FEIR, section 7.3.2 
146 Enviroxcellence FEIR, pg 877 
147 Enviroxcellence FEIR, pg 346 & xi 
148 Deltabec FEIR, Feb 2021, pg xxiii 
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156. Four offset options were considered. The available offset areas in each case are too small to meet offset 
requirements149. In addition, Option 1 does not cater for wetland offsets; Option 3 might not be suitable because 
of its features. It is suggested that an offset which combines Options 1 and 4 could be appropriate if feasible. 
That is, there is as yet no assurance of an adequate biodiversity offset. 

 

157. In other words, the impacts overall cannot be prevented, mitigated, or offset.  Under the circumstances, the FEIR 
should be refused, as it does not conform to NEMA principles or EIA regulations. 

IV. INDEPENDENT ASSESSMENT OF THE FEIR CONFIRMS THE ENVIROXCELLENCE FEIR IS INADEQUATE FOR 
DECISION-MAKING 

 
158. Attached, is an assessment by Ms Brownlie, of de Villiers and Associates, as Annexure 10.  Ms Brownlie is a 

professionally registered Environmental Scientist and Environmental Assessment Practitioner with almost 40 
years of experience in the field of environmental assessment and management. She has provided her professional 
opinion on the EIA documentation prepared for the MMSEZ. 

 
159. The Brownlie letter confirms many of the submissions made above, and concludes that the Enviroxcellence FEIR 

is that over and above the procedural irregularities in the EIA process, the Enviroxellence FIER “is not adequate 
or complete for decision-making purposes, as it does not meet the requirements of the NEMA or the EIA Regulation 
and is not consistent with the applicable guidelines.”  The letter confirms our position above, that the EIA is 
deficient in the following ways: 

 

159.1. Scope of the EIA is unclear and provides conflicting information on whether the EIA assesses only the 
vegetation clearing and installation of bulk services, or of the construction and operation of the entire 
MMSEZ project.   
 

159.2. Cumulative impact have not been adequately assessment in that, It is not rationally defensible and 
disingenuous to limit the assessment and potential environmental impacts and risks of the MMSEZ to 
land clearance and bulk assessment alone, and rely on future EIA on individual industries to address 
impacts and risks at a later stage. 

 

159.3. Serious gaps remain, even though certain reports have been commissioned and updated since the 
Deltabec FEIR. In particular, information on water resources and water supply, on ecosystem services 
and on social impacts remain. In addition, while socioeconomic specialist studies and a Cost-benefit 
Analysis were undertaken, these studies are narrowly interpreted and provide an inadequate basis for 
decision making. 

 

159.4. Water availability and energy security critical to the operation has not been secured. While three main 
water supply options are planned, there is minimal information on these options and/ or the likelihood 
of either their suitability or sufficiency. Likewise, there is minimal information on energy supply options 
and, with emphasis on coal as a fuel, the environmental, health and climate change issues remain a grave 
concern. 

 

159.5. The procedure followed in the EIA process is irregular, and contrary to law, as there is no legal procedure 
for competent authority to request more information once a Final EIR has been submitted.  That 
authority must either accept or refuse the application for environmental authorization. 

 

                                                 
149 Biodiversity Offset study, Mamadi & Co, 2021, Table 10. 
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159.6. Feasible and reasonable alternatives in terms of location and components have not been addressed to 
meet the legal requirements. 

 

V. CONCLUSION  
 
160. Given the procedural irregularities, the lack of or contradictory information provided in the FIER, which do not 

adequately assess all impacts including cumulative impacts, the FEIR should be refused.  Given the major 
uncertainties involved, and the potential for serious harm, the precautionary principle must be applied, and a 
risk-averse and cautious approach adopted to decision making in line with section 2 of NEMA. 

 
 
 
Yours sincerely  
CENTRE FOR ENVIRONMENTAL RIGHTS 
 

per:  
 
Michelle Koyama 
Attorney  
Direct email: mkoyama@cer.org.za  
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