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          “ANNEXURE A” 

APPEAL TO THE APPEAL AUTHORITY,  
DEPARTMENT OF ECONOMIC DEVELOPMENT, ENVIRONMENT AND TOURISM, LIMPOPO  

  
 

In the matter between: 
 
EARTHLIFE AFRICA                First Appellant 
 
GROUNDWORK                     Second Appellant 
 
MINING AND ENVIRONMENTAL JUSTICE COMMUNITY 
NETWORK OF SOUTH AFRICA             Third Appellant 
 
DZOMO LA MUPO            Fourth Appellant 
 
and 
 
DIRECTOR: ENVIRONMENTAL IMPACT MANAGEMENT,  
LEDET First Respondent 
 
CHIEF DIRECTOR: ENVIRONMENTAL TRADE AND 
PROTECTION, LEDET          Second Respondent 
 
MUSINA-MAKHADO SPECIAL ECONOMIC ZONE (SOC) LTD  Third Respondent 

 

APPEAL PURSUANT TO SECTION 43(2) OF THE NATIONAL ENVIRONMENTAL 

MANAGEMENT ACT, 1998 AGAINST ENVIRONMENTAL AUTHORISATION NO. 12/1/9/2-V79 

GRANTED TO MUSINA-MAKHADO SPECIAL ECONOMIC ZONE (SOC) LTD ON 23 FEBRUARY 

2022 

PARTIES 

1. The First Appellant is Earthlife Africa (ELA) a non-profit organisation that works with and support 

communities on the ground in South Africa (including in Limpopo), in addressing environmental 

issues.  ELA aims to seek a better life for all and for a society living within the ecological limits 

of sustainable development with an equitable distribution of resources for all, respect for all 

living things, and the end of social, economic and political exploitation.  

 

2. The Second Appellant is groundWork, an environmental justice and non-profit organisation that 

works with South and Southern African communities on environmental justice and human rights 

issues focusing on coal, climate and energy justice, waste and environmental health.  

 

3. The Third Appellant is Mining and Environmental Justice Community Network of South Africa 

(MEJCON), which is a network of communities, community based organisations and community 

members (including in Limpopo) whose environmental rights are affected directly or indirectly 
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by mining-related activities, and working to promote and defend the environmental and human 

rights of communities, whose rights are directly or indirectly affected by mining and mining 

activities. 

 

4. The Fourth Appellant is Dzomo La Mupo (DLM), a community based non-profit organisation 

based in Vhembe district, Limpopo, working with local communities to preserve and revive 

cultural diversity, food sovereignty and protect indigenous knowledge systems and sacred sites 

in South Africa. DLM aims to protect nature in all its forms, especially indigenous forests, rivers, 

wetlands and sacred natural sites, and to enhance the indigenous skills of traditional agriculture 

which support agro-ecological farming, and to preserve healthy nutritional food security. 

 

5. First to Fourth Appellants will be collectively referred to as the Appellants, and at all times, the 

Appellants were registered interested and affected parties (I&AP) related to the Environmental 

Impact Assessment (EIA) process which took place in respect of the Musina Makhado Special 

Economic Zone (MMSEZ) project.   

 

6. The Appellants have legal standing to bring this appeal. 

 

7. The First Respondent is the Director: Environmental Impact Management of the Department of 

Economic Development, Environment and Tourism Limpopo (LEDET), cited in his/her official 

capacity as the signatory to the Environmental Authorisation (EA). 

 

8. The Second Respondent is the Chief Director: Environmental Trade and Protection, LEDET, 

cited in his/her official capacity as the signatory of the EA. 

 

9. The First and Second Respondents will collectively be referred to as LEDET. 

 

10. The Third Respondent is Musina-Makhado Special Economic Zone (SOC) (Ltd), which is the 

Applicant and holder of the EA.   

 

INTRODUCTION 

11. This is an appeal lodged by the Centre for Environmental Rights (CER) on behalf of four 

Appellants (see Parties above), to the Member of the Executive Council (MEC) of LEDET. 

 

12. This appeal is lodged in order to set aside the decision by the Director: Environmental Impact 

Management of LEDET and the Chief Director of Environmental Trade and Protection, LEDET, 
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to issue an environmental authorisation (EA) to Musina-Makhado Special Economic Zone 

(SOC) Ltd (the Applicant).  

 

13. The EA (ref no. 12/1/9/2-V79) was granted in terms of regulation 25 of the National 

Environmental Management Act, 1998 (NEMA) Environmental Impact Assessment Regulations, 

2014 (“EIA Regulations”) on 23 February 2022, in order for the Applicant to undertake the site 

clearance of 3863ha of indigenous vegetation, the development of bulk service infrastructure 

and access roads, within the Musina-Makhado Special Economic Zone (MMSEZ) Southern site, 

Vhembe District, Limpopo Province. 

 

14. Although legally defective, the notification of the EA was circulated by email to certain Interested 

and Affected Parties (I&AP) on 2 March 2022 (“the Notice”).   

 

15. A legally compliant Notice, as well the full reasons for the decision including the documents 

related to the decision, have, to date, not been made publicly available. 

 

16. The appeal may be submitted within 20 days of the receipt of proper notification and adequate 

reasons for the decision being provided in accordance with NEMA provisions and section 5 of 

the Promotion of Administrative Justice Act, 2000 (PAJA).  However, since adequate reasons 

and notification have yet to be provided, we submit that the period of appeal has not yet 

commenced.  Should the MEC decide that adequate notice and adequate reasons have been 

provided (which is disputed), we request condonation in terms of s47(C) of NEMA, for the filing 

this appeal.  It is submitted that such condonation is necessary, given the relatively short time 

period of the appeal, and the necessary time it has taken to go through 1000’s of pages of 

voluminous documents of the Environmental Impact Assessment (EIA)1, and the EA to 

scrutinise the adequacy of the EA.  In addition, condonation is in the interests of justice and 

necessary due to: the defective notification of the EA and lack of clarity provided in respect of 

the appeal process (to which we have still not yet received clarity from LEDET), and the difficulty 

experienced in accessing the appeal documents from LEDET. Condonation would not be 

prejudicial to the Applicant, since currently the EA is suspended due to numerous I&APs already 

having submitted their appeals. In contrast, great prejudice would be suffered if the appellants 

were not granted the condonation, as the EA would affect many community members.  There 

are clear prospects of success on the appeal, given the irregular procedure and substantive 

                                                           
1 Deltabec’s FEIR was 996 pages and accompanying Annexures are approximately over 2000 pages, and Enviroxcellence 
FEIR 960 pages with Annexures which are is similar volume of pages as the Deltabec FIER annexures, but containing 
additional reports not in the previous FEIR.  
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defects in the EIA process and the EA issuance, which were unlawful. Granting such 

condonation would also be in the public interest since, many communities living in the area 

would benefit from the appeal being considered.  

 

17. The Appeal is lodged in terms of section 43(2) of NEMA, read together with the NEMA National 

Appeal Regulations, 20142 (“the Appeal Regulations”), and a copy of this Appeal will be 

provided to the Applicant.  An endeavour will be made to make the appeal available to those 

registered I&APs, and organs of state with an interest in the matter, insofar as possible and 

within time and cost constraints.  

 

18. Pursuant to NEMA section 43(7), an appeal under section 43 “suspends an environmental 

authorisation, exemption, directive, or any other decision made in terms of [NEMA] or any other 

specific environmental management Act, or any provision or condition attached thereto.” We 

thus confirm that the EA is hereby suspended.  

 

19. Should this Appeal be deemed successful, we request that the EA be set aside. 

 

BACKGROUND AND SUMMARY OF THE GROUNDS OF APPEAL 

 

20. The Applicant proposes to clear approximately 3800ha of land, in order to make way for the 

mega industrial and metallurgical hub.  Whilst the EA is in respect of the site clearance, the site 

clearance cannot be divorced from the entire cumulative nature of the project, which (according 

to the EIA on which this EA was granted) is to establish a coal-fired power station and 

approximately 14 heavy metal industries.  

 

21. Whilst the EA contains a summary of each report under “Findings”, the EA lacks adequate 

reasons for its decision, and why it came to the conclusion that it did.  Whilst the EA also contains 

generic conditions, it lacks specific conditions and mitigations mentioned in the EMPr and each 

of the reports submitted in relation to the EIR.  The EA then concludes after summary of each 

report under the “findings” that “in the view of the above, the Department is satisfied that, subject 

to compliance with the conditions contained in the EA, the proposed activity will not conflict with 

the general objectives of integrated environmental management lad down in Chapter 5 of the 

NEMA and that any potentially detrimental environmental impacts resulting from the proposed 

activity can be mitigated to acceptable levels.  The authorisation is accordingly granted.” 

 

                                                           
2 GN R 993 GG 38303 of 8 December 2014, as amended. 
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22. Both the LEDET’s “Findings” which are purported reasons for the decision as well as the 

conclusion reached are disputed. 

 

23. In brief, the Appellants submit that the decision to grant the EA should be set aside by the MEC 

because the Final Environmental Impact Report (FEIR), and in turn, the EA, fail to comply with 

various provisions of the Constitution of the Republic of South Africa, 1996; NEMA; the EIA 

Regulations as well as the PAJA, in that: 

 

23.1. Decision-maker lacked the authority to issue the EA;  

23.2. The EIA expired and therefore EA should have been refused;  

23.3. public participation process during the EIA was seriously flawed; 

23.4. cumulative impact has not been assessed nor considered as required by the NEMA EIA 

Regulations, Appendix 3 section 3(j)(i); 

23.5. EA does not contain necessary conditions and mitigation measures protective of the 

environment; 

23.6. there are insufficient reasons provided for the EA issuance, and the decision is not 

rationally connected to the reasons provided;  

23.7. the decision maker failed to take into account the climate change impacts failed to meet 

the requirements of, inter alia, section 24O(1) NEMA3 to account for all relevant factors;  

23.8. the decision maker failed to take into account heritage and cultural impact;  

23.9. the negative water impacts were ignored;  

23.10. the FEIR and the EA failed to accurately consider alternatives as required by section 

24O(1)(b)(iv) NEMA, or to follow the precautionary principle as required by section 2 of 

NEMA; and 

23.11. Need and desirability were not properly considered. 

. 

24. The above grounds of appeal are addressed in detail below.  

I. Ground 1: the decision-maker lacked the authority to issue the EA  

 

25. Section 33(1) of the Constitution guarantees everyone “the right to administrative action that is 

lawful, reasonable and procedurally fair.”  

 

26. PAJA gives effect to this Constitutional right, and sets out requirement for reasonable decision 

making, and provides remedy of review for action for unlawful, unreasonably and procedurally 

                                                           
3 NEMA, section 24O(1)(a). 
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unfair decisions.  Accordingly, section 6(2)(a) of PAJA states that a decision is reviewable if the 

administrator who took the decision “was not authorised to do so by the empowering provision”4; 

“acted under a delegation of power which was not authorised by the empowering provision”5 or 

“was biased or reasonably suspected of bias.”6  Regarding bias, both actual bias and apparent 

bias invalidate an administrative decision.7 

 

27. In order to determine the delegation of powers, the particulars such as the name of the person 

who took the decision need to be clearly stated in the EA as well as any delegation of powers, 

and their competency to issue an EA.  The EA is signed by an unnamed Director: Environmental 

Impact Management, LEDET, as well as an unnamed Chief Director: Environmental Trade and 

Protection, LEDET.  There is no indication in the EA of the name of the person who took the 

decision, the relevant provision(s) which authorised the decision makers who took that decision, 

or the delegation of powers (if any) which allowed for such decision to take place. 

 

28. Insofar as this is not provided, the decision-maker has not provided proper notification or proper 

reasons for its decision in terms of Regulation 4(1) of the EIA regulations.  

29. Nevertheless, irrespective of lack of information in the EA regarding any delegation of powers, 

and the name of the decision-maker, we submit that in terms of the empowering provision 

NEMA, members of LEDET did not have the competent authority to issue an EA.  This is 

because: 

 

29.1. Section 24C(2) of the National Environmental Management Act, 1998 (NEMA) states 

that the Minister of the Department of Forestry, Fishery and Environment (DFFE) is the 

competent authority for activities that will traverse international boundaries, impact a 

nationally protected or conservation area, or be undertaken by a provincial department 

performing a regulatory function and reporting to the MEC.   

 

29.2. From water availability, water pollution and water abstraction point of view, the MMSEZ 

project traverses international boundaries, and thus according to s24(C) of NEMA, the 

Minister is the competent authority. In this regard, MMSEZ will draw water from the 

Limpopo river, which extends into Zimbabwe, and take water from pipelines built in 

Zimbabwe.8 The EMSEZ project is estimated to require 80 million m3/annum, and this 

                                                           
4 PAJA, section 2(a)(i). 
5 PAJA, section 2(a)(ii). 
6 PAJA, section 2(a)(iii). 
7 Department of Justice and Constitutional Development, “About” https://www.justice.gov.za/paja/about/review.htm.  
8 FEIR at p. 118, 453-455. 

https://www.justice.gov.za/paja/about/review.htm
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“demand will create immense pressure on the local and cross‐border water resources 

as well as the regional transferring catchments relevant to this study area….. the 

potential water resources within Zimbabwe considered to supply the SEZ.”9  The 

Limpopo river traverses Zimbabwe and therefore any abstraction, pollution from the 

SEZ will directly impact Zimbabwe.  According to the Economic Impact Assessment 

however, the total supply needs could be as much as 100 million m3/annum.10  As 

such, the any new bulk infrastructure such as water pipelines from Zimbabwe, railway 

lines and other transport networks, have transboundary implications.11  Moreover, the 

abstraction of water that is shared with neighbouring countries, as well as the release 

of air and water pollution will have transboundary implications. 

 
 

29.3. The MMSEZ project will impact international heritage and national conservation sites.12 

Some of these protected areas include: international UNESCO Vhembe Biosphere 

Reserve; National Parks (Kruger National Park, Mapungupwe National Park); Formal 

Protected Areas (Baobab Protected Reserve; Musina, Honnet, Nwanedi, Nzhelele, 

Happy Rest and Langjan Nature Reserve; Informal Protected Areas; National 

Protected Areas Expansion Strategy (NPAES) Focus Areas (Blouberg Langjan 

National Protected Areas); Private Nature Reserves (Averal, Nzhlelele);  Ecological 

Corridor Network;  Important Bird Areas (Vhembe, Mapungubwe, Soutpansberg, 

Blouberg).13 The EMSEZ and its associated coal mines would carve up the geographic 

center of the Vhembe UNESCO Biosphere Reserve, including a UNESCO World 

Heritage Site, the Mapungubwe Cultural landscape and a RAMSAR site, the Makuleke 

Wetlands. The DEIR recognised that the area proposed for development includes 

protected areas known for baobab trees (Musina Nature Reserve), endangered Cape 

Vultures (Blouberg Nature Reserve), gemsbok (Langjam Nature Reserve), and giraffe, 

antelope, and white rhino (Nwanedi Nature Reserve). The DEIR also acknowledges 

the EMSEZ would affect a Critical Biodiversity Area 2 and Ecological Support Area 2, 

as well as the Blouberg reserve, the world’s largest breeding colony largest Cape 

Vulture colonies, earmarked for National Protected Area Expansion.14 In light the 

project impacting on various protected areas, international UNESCO and RAMSAR 

rights, according to NEMA, the Minister is the competent authority. 

                                                           
9 DEIR, pg 448 
10 Economic Impact Assessment (Appendix Y), pg 28 
11 DEIR pg 90, 134. 
12 FEIR at p. 138-140.  
13

 Deltabec DEIR at 124, Enviroxcellence. FIER at 136-147, pg 469. 
14 DEIR at 131-133. 
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29.4. MMSEZ will be implemented by LEDA and LEDET, and LEDET is a provincial 

department responsible for environmental affairs and performs regulatory functions 

while reporting to the MEC.15 As such s24(C) of NEMA is triggered, and thus the 

Minister is the responsible authority. 

 

29.5. In addition to s24(C) of NEMA, an email from DFFE dated 17 September 2018 

(Annexure 1) to Deltabec also confirms that DFFE is the competent authority. 

 

30. In addition to the above, LEDET also cannot be the decision-maker, since it has a conflict of 

interest in the outcome of a positive EA decision. The applicant of the EA, MMESZ SOC is 

wholly owned by Limpopo Economic Development Agency (LEDA).  LEDA in turn is owned by 

LEDET, who is the decision-maker. In this regard: 

 

30.1. In the previous applications by Deltabec, the applicant for the EIA process was stated 

as Musina-Makhado SEZ (SOC) Ltd on behalf of Limpopo Economic Development 

Agency (LEDA). The Enviroxcellence FEIR, states that the applicant is Musina-

Makhado SEZ (SOC) Ltd.  Irrespective of whether the applicant is MMSEZ (SOC) Ltd, 

or LEDA, the implications are the same since, according to MMSEZ (SOC) Ltd.’s 

website, MMSEZ (SOC) “is wholly owned by LEDA”.16  LEDA and MMESEZ SOC is 

therefore the same entity. 

 

30.2. In terms of connection between LEDET and LEDA (and in turn MMSEZ SOC): LEDET 

is the holding company of LEDA17;  LEDET owns 100% of LEDA; 18  LEDET finances 

LEDA and has transferred R355 616 000 to assist LEDA with obtaining special 

economic zone designation for the MMSEZ;19   LEDA functions as the “implementing 

agency” of LEDET;20  LEDET is on LEDA’s board of directors;21  LEDET appoints 

                                                           
15 LEDET, “Environmental Compliance and Enforcement” http://www.ledet.gov.za/?page_id=115 (explaining that LEDET is charged with 

enforcing environmental laws and regulations and reports to the MEC).  
16 https://mmsez.co.za/?page_id=853  
17 Limpopo Economic Development Agency (LEDA), “Annual Report, 2017/18,” (LEDA Annual Report, 2017/18) p. 70 

http://www.lieda.co.za/Wordpress/wp-content/uploads/2019/03/LEDA-AR-2018-final.pdf.  
18 Ibid.  
19 Department of the Limpopo Economic Development, Environment and Tourism (LEDET), “Annual Report 2016/17,” pg 59 

https://provincialgovernment.co.za/department_annual/560/2017-limpopo-economic-development-environment-and-tourism-annual-
report.pdf.  
20 LEDA Annual Report, 2017/18 at pg 9.  
21 LEDA, “Office of the Chief Executive Officer Enterprise Development Finance, MMSEZ Strategic plan 2020/21-2024/25,” (MMSEZ 

Strategic Plan) pg 19 https://mmsez.co.za/wp-content/uploads/2020/05/FINAL-MMSEZ-STRATEGY-06_MARCH-2020-For-Sign-
off_23_03_2020.pdf.  

http://www.ledet.gov.za/?page_id=115
https://mmsez.co.za/?page_id=853
http://www.lieda.co.za/Wordpress/wp-content/uploads/2019/03/LEDA-AR-2018-final.pdf
https://provincialgovernment.co.za/department_annual/560/2017-limpopo-economic-development-environment-and-tourism-annual-report.pdf
https://provincialgovernment.co.za/department_annual/560/2017-limpopo-economic-development-environment-and-tourism-annual-report.pdf
https://mmsez.co.za/wp-content/uploads/2020/05/FINAL-MMSEZ-STRATEGY-06_MARCH-2020-For-Sign-off_23_03_2020.pdf
https://mmsez.co.za/wp-content/uploads/2020/05/FINAL-MMSEZ-STRATEGY-06_MARCH-2020-For-Sign-off_23_03_2020.pdf
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LEDA’s board of directors and approves its budget and corporate performance plan; 22  

LEDET has prioritized the completion of the MMSEZ; and LEDET has led a Provincial 

Inter-Ministerial Steering Committee to facilitate the development of the MMSEZ.23    

 

30.3. Both the applicant (LEDA and MMSEZ SOC) and the decision-maker (LEDET) are 

therefore closely connected, if not essentially one and same entity.  They also all have 

an interest in the outcome of the MMSEZ’s environmental authorisation. This 

unequivocal conflict of interest violates Section 3(1) of the PAJA.  

 

31. Even if LEDET/LEDA/MMSEZ SOC were not closely connected, LEDET still has an interest in 

the positive outcome of the EA and as such, cannot be the decision-maker for the EA issuance. 

In this regard: 

31.1. In the LEDET Annual Performance Plan (APP) and its 5 year strategic plan, it mentions 

that its strategic focus area is the “industrialization of the province through the 

implementation of the SEZ program”;24  

 

31.2. The key achievement of LEDET in its APP is recorded as establishment of the special 

economic zone, (SEZ) designation, and licence issued, establishment of SEZ SOC, 

signing of land and lease agreement between the Mulambane Community Property 

Association and LEDA, all to establish the MMSEZ;25  

 

31.3. LEDET is also listed as the “project leader” for spending R2.9 million in the appointment 

of service provider to “assist in the review of the environmental authorisation EIA 

application for the Musina-Makhado SEZ. The service provider will also assist in 

addressing current objections (more than 26 in total) from interested and affected 

parties, including the request by the Centre for Environmental Rights. The service 

provider will also assist to handle appeals on behalf of the department and possible 

litigation that is inevitable.”26 

 

31.4. According to LEDET, a budget of R34 million has been allocated over 3 years to 

establish the MMSEZ, with the project leader for this being LEDET.27 

                                                           
22 LEDA Annual Report, 2017/18 at p. 54-55; LEDA, “Annual Performance Plan 2020/21,” p. 5, 11 https://mmsez.co.za/wp-

content/uploads/2020/09/AnnualPerformance-Plan-2020-21.pdf.  
23 MMSEZ Strategic Plan at p. 56.  
24 LEDET 2021 APP, pg 28 https://drive.google.com/file/d/1REvxkDjSj4gkvPtJpRgGNaFkSV3jRJhZ/view; LEDET 2020-2025 Strategic 

Plan, pg 6, 9, 42-44 https://drive.google.com/file/d/1KImP72ZnczTVY78RzBW3__9yTjTdBGu7/view  
25 LEDET APP, pgs 7 & 29 https://drive.google.com/file/d/1REvxkDjSj4gkvPtJpRgGNaFkSV3jRJhZ/view, LEDET 2020-2025 Strategic 

Plan, pg 9 https://drive.google.com/file/d/1KImP72ZnczTVY78RzBW3__9yTjTdBGu7/view   
26 LEDET APP pg 122 https://drive.google.com/file/d/1REvxkDjSj4gkvPtJpRgGNaFkSV3jRJhZ/view 
27 LEDET 2020-2025 Strategic Plan, pg 116 https://drive.google.com/file/d/1KImP72ZnczTVY78RzBW3__9yTjTdBGu7/view  

https://mmsez.co.za/wp-content/uploads/2020/09/AnnualPerformance-Plan-2020-21.pdf
https://mmsez.co.za/wp-content/uploads/2020/09/AnnualPerformance-Plan-2020-21.pdf
https://drive.google.com/file/d/1REvxkDjSj4gkvPtJpRgGNaFkSV3jRJhZ/view
https://drive.google.com/file/d/1KImP72ZnczTVY78RzBW3__9yTjTdBGu7/view
https://drive.google.com/file/d/1REvxkDjSj4gkvPtJpRgGNaFkSV3jRJhZ/view
https://drive.google.com/file/d/1KImP72ZnczTVY78RzBW3__9yTjTdBGu7/view
https://drive.google.com/file/d/1REvxkDjSj4gkvPtJpRgGNaFkSV3jRJhZ/view
https://drive.google.com/file/d/1KImP72ZnczTVY78RzBW3__9yTjTdBGu7/view
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32. There is therefore a plethora of evidence to show that LEDET is biased and has a vested interest 

towards the positive outcome of the EA authorisation, as it is mandated to develop the MMESZ 

project, with specific funding allocated for it.   

 

33. LEDET’s lack of authority to issue an EA has been relayed by Appellants and many I&APs as 

well as by Deltabec to LEDET, throughout the EIA process.  LEDET, however, continued to 

assert its apparent authority, and in the end, issued the EA to the applicant.  In addition to the 

lack of competency, this also shows actual and perceived bias by LEDET.  LEDET clearly has 

a vested interest in the positive outcome of the EA authorisation, and despite this and despite 

not being the competent authority in terms of law, its insistence on being the decision-maker, 

shows actual and perceived bias.  Therefore the administrative action taken by LEDET in terms 

of the MMSEZ project, is unlawful in terms of PAJA, and s33 of the Constitution, and thus 

reviewable. 

 

34. Further evidence of LEDET’s lack of independence and presence of bias, is its refusal to provide 

material information which would inform and/or influence the outcome of the EIA, to which the 

public and I&APs should have had access. As can be seen from above, an independent 

reviewer was appointed to assess the adequacy of the MMSEZ EIA on or about February 2021. 

In this regard, Regulation 40(2) of the EIA Regulations states that “public participation process 

contemplated in this regulation must provide access to all information that reasonably has 

or may have the potential to influence any decision with regard to an application unless 

access to that information is protected by law” (emphasis added). 

 

35. LEDET and applicant’s independent EIA review document has been requested from LEDET on 

multiple occasions including through letters and emails, and through the Promotion of Access 

to Information Act, 2000 (PAIA).  The independent review (and whether or not this was 

considered in reaching its decision to issue an EA) was also requested after the EA decision 

was made.  The request was made in order to see whether or not the independent review was 

considered in reaching a decision to issue an EA, as the EA did not indicate any reference to 

an independent review. However, to date, this document has not been made available to the 

public. The Appellants once again, request this document from LEDET and request if and 

whether this document was considered, and reasons therefor.   

 

36. A further indication of LEDET’s bias is indicated through the LEDET’s decision to proceed with 

the EIA process even after it had expired, and even after having being told by the EAP at the 
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time, that the process had expired in terms of law.  This issue of EIA expiry and procedural 

irregularity will be dealt with below in terms of Ground 2 of the Appeal grounds.  

 

37. In conclusion, LEDET’s continued assertion as a competent authority is in violation of NEMA 

and PAJA, and shows bias.  Further, unjustifiably withholding information from I&APs, including 

the “specialist review” or “internal review” which informs the outcome of the decision also shows 

bias, and is also unlawful in terms of the EIA regulations.  

 

38. Since the Minister of DFFE is the competent authority in terms of NEMA, and as indicated by 

DFFE itself, any decision taken by LEDET in relation to the EA, is unlawful and procedurally 

irregular.   

 

39. On this ground alone, the EA should be set aside. 

II. Ground 2: the EIA expired and therefore the EA should have been refused 

 

40. As indicated above, in terms of section 6 of PAJA (which gives effect to the s33 Constitutional 

right to procedurally fair administrative decision-making) an administrative action is reviewable 

if: 

40.1. “a mandatory and material procedure...provided by an empowering provision was not 

complied with” (s2(b)) 

40.2. “the action was procedurally unfair” (s6(2)(c)) 

40.3. “materially influenced by an error of law” (s6(2)(d)) 

40.4. “for an ulterior purpose or motive” (s6(2)(e)(ii)) 

40.5. “in bad faith” (s6(2)(e)(v)) 

 

41. Thus administrative action is reviewable if the correct procedure in terms of the law was not 

followed, or if the administrative action was taken in bad faith.   

 

42. As indicated above, LEDET’s conflict of interest, its insistence of its  authority as decision-maker 

and its vested interest in the outcome all indicate procedural unfairness, and licence being 

issued in bad faith or for ulterior motive.  In addition to the problematic conflict of interest, there 

is further evidence of procedural irregularities and bad faith. This is because of the LEDET’s 

persistence with the EIA process, despite the process having expired in terms of law, and 

contrary to its own decision, declaring that no further extension will be granted in the EIA 

process, and then granting such extension. 
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43. The MMSEZ EA was issued despite the EIA process having expired in terms of the EIA 

Regulations.  This means that not only was the administrative decision procedurally irregular 

and non-compliant with material provisions, but also that the EA was issued with ulterior purpose 

or motive and in bad faith. 

 

44. In this regard, according to the EIA Regulations, the applicant must submit its EIA within 106 

days of the FSR28, and the decision-maker must reach a decision within 107 days of EIA being 

received.29 Further according to Regulation 45 of the EIA Regulations, an “application in terms 

of these Regulations lapses, and a competent authority will deem the application as having 

lapsed, if the applicant fails to meet any of the time-frames prescribed in terms of these 

Regulations, unless extension has been granted in terms of regulation 3(7).”30 (emphasis added)  

There is no provision to request further information or prolong the EIA process further in terms 

of law, in the context of the MMSEZ project. 

 

45. The MMSEZ EIA process and timeline were as follows: 

 

45.1. Final Scoping Report (FSR) prepared by the Environmental Assessment Practitioner 

(EAP) Deltabec and was accepted by LEDET on 31 May 2019;  

45.2. Draft Environmental Impact Report (DEIR) by Deltabec was made available for 

comment from 1 September to 22 October 2020;  

45.3. Second Revised DEIR by Deltabec was made available for comment from 7 December 

2020 to 29 January 2021;  

45.4. Final Environmental Impact Report (FEIR) by Deltabec was submitted on 1 February 

2021, with a negative outcome.  The FEIR essentially stated that the MMSEZ project 

does not constitute a sustainable development in accordance with NEMA, and that no 

land clearance should be undertaken without separate EA being issued for various 

component of the MMESEZ project;  

45.5. 107 days from FEIR expired on 19 May 2021; 

45.6. Between the time period between Deltabec’s FEIR and the Enviroxcellence FEIR, an 

independent review of the Deltabec EIA was undertaken by a consultant commissioned 

by the applicant and/or LEDET;  

45.7. Deltabec resigns as EAP, as it was of the opinion that the EIA has expired;  

45.8. A new EAP, Enviroxcellence was appointed and a revised FEIR was submitted for 

comment on 15 September 2021, and a revised FEIR was submitted to the decision 

                                                           
28 EIA regulation, 23. 
29 EIA regulation 24. 
30 Section 45 of the EIA Regulations, 2014. 
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maker on 4 November 2021.  The Enviroxcellence FEIR recommended the EA 

authorisation for the land clearance; and 

45.9. EA was issued on 23 February 2021. 

 

46. The FEIR submitted by Deltabec was outside of the EIA timeframe, in that it was submitted 395 

days after the FSR, which is a delay of 289 days outside the prescribed timeframe.  An additional 

FEIR was submitted by Enviroxcellence a further 9 months later, in addition to the 289 days 

delay.  The submission of the FEIR by both Deltabec and Enviroxcellence is in breach of the 

prescribed timeframe and process in terms of Regulation 23 of the EIA regulations. 

 

47. Furthermore, in accordance with regulation 24 of the EIA regulations, the decision maker had 

to reach a decision within 107 days of the FEIR by Deltabec, the deadline which expired on 19 

May 2021.  In this regard: 

 

47.1. On 27 October 2020 (attached as Annexure 2), Deltabec requested an extension to 

submit its FEIR by 31 March 2021, in terms of Regulation 3(7) of the EIA Regulations, 

2014.   

 

47.2. Subsequently, LEDET responded in a letter dated 26 October 2021 (attached as 

Annexure 3), refusing the full extension required for the expert reports to be updated 

or compiled, stating that they will only grant an extension until 31 January 2021.  

Moreover, stating that “there will be no further extension of timeframe on the public 

participation process or any part of the EIA process as this project is way outside of 

the regulated timeframes as stipulated in the EIA Regulations, 2014…Failure to 

adhere to the stipulated timeframes above will result in your application being 

deemed to have been closed.  Should this be the case, you will be required to 

lodge a new application in terms of the EIA Regulations…”. (emphasis added).  

 

48. In other words, LEDET was well aware of the 107 day requirement in terms of the EIA 

regulations and made a decision not grant Deltabec a further extension to submit its FIER and 

Deltabec submitted its FEIR on 1 February 2021.  Moreover, in accordance with the EIA 

regulations, it was stipulated by LEDET that further delay will result in application being refused, 

and a new application will have to be lodged. 

 

49. Despite the EIA regulation requirements, and contrary to LEDET’s own decision not to grant a 

further extension, after 19 May 2021, Deltabec’s application was not refused. 
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50. Instead, a new EAP was sought to conduct further public participation and continue with the EIA 

outside of the regulated timeframe. 

 

51. In looking at Deltabec’s negative findings, and subsequent commissioning of another EAP, 

(which in turn issued a positive outcome in relation to the site clearance), it appears that LEDET 

was determined to continue with an unlawful process until a positive outcome was reached.  

This together with lack of authority outlined above (and proceeding with EIA despite this), 

indicates that there was ulterior motive and bad faith, in addition to the procedural irregularities 

in the EIA process, but also in the EA issuance. 

 

52. In light of the above, the EA should be set aside. 

 

III. Ground 3: the public participation during the EIA process was fatally flawed 

 

 
53. Section 2(4)(f) of NEMA requires effective public participation. For public participation to be 

effective, notice must be given to all interested and affected parties.31 Notice for a project with 

regional impacts must be placed in an official Gazette or newspaper of provincial or national 

reach, with accommodations made for those with illiteracy or disabilities.32 All registered 

interested and affected parties must be provided with a reasonable opportunity to comment,33 

and must be allowed to comment on any issues which that party believes may be significant.34 

An environmental impact assessment must include, among other things, a summary of the 

issues raised by interested and affected parties, and an indication of the manner in which the 

issues were incorporated, or the reasons for not including them.35 These regulations are meant 

to ensure that the public participation process “provide[s] access to all information that 

reasonably has or may have the potential to influence any decision with regard to an 

application.”36  This is also reflected in the PAJA regulations related to public participation 

pertaining to administrative action which affects the public. 

 

                                                           
31 Section 41, Environmental Impact Assessment Regulations, 2014 issued pursuant to NEMA, Government Gazette 38282 (4 December 

2014), as amended in Government Notice 706 in Government Gazette 41766 (13 July 2018) (EIA Regulations).  
32 Sections 41(2)(c), 44, 47, EIA Regulations.  
33 Section 41(6), EIA Regulations.  
34 Section 43, EIA Regulations.  
35 Appendix 3, Section 1(h), EIA Regulations.  
36 Section 40(2), EIA Regulations.  
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54. Despite the NEMA requirement, I&APs were consistently not notified of the public participation, 

and decision related to the MMSEZ EIA.  Some of the examples of fatally flawed public 

participation process are as follows: 

 

54.1. After the FEIR submitted by Deltabec, I&APs were not notified that a new EAP was 

being appointed to continue with the EIA process.  News that a new FEIR being issued 

by Enviroxcellence for public comment, was discovered through the Limpopo Investor’s 

conference on 1 September 2021.  Only through complaints to Enviroxellence on 15 

September 2021 by CER, were the I&APs included in the public participation process; 

 

54.2. EIA documents during the public participation process by Enviroxcellence were 

inaccessible as they were password protected, and only made accessible after 

complaint;  

 

54.3. Not all FEIR documents were subject to 30-day public participation, since the 

documents were added by Enviroxcellence after the public participation had 

commenced. Further complaints were lodged on 7 and 14 October 2021, to LEDET 

and Enviroxcellence, highlighting the unlawful process, and the prejudice to I&APs. 

Enviroxcellence continued to deny that documents were added after the fact, despite 

screenshots of available document proving that there were missing documents during 

the public participation process, which was added after the fact.  The letter of complaint 

as well as the relevant screenshots are attached as annexure 4.  

 

55. There were also procedural irregularities pertaining to the public consultation that took place at 

the Land Owners’ public participation on 29 September 2021, in that certain community 

members were barred from entering the premises, by armed security guards.  Instruction were 

given to the armed security guards to only let in those wearing t-shirts which supported the 

MMSEZ project. 

 

56. Enviroxcellence’s conduct during the public participation was similarly flawed in that it provided 

unrealistic and inflated employment figures related to the entire MMSEZ development, and did 

not provide employment figures for the site clearance only.  Despite the concern being relayed 

to the EAP on 27 September 2021, on 28 September and 2 October, Enviroxcellence presented 

that 800 000 jobs could be created.  This however, is despite the fact that the 2019 DEMACON 

report and the Enviroxcellence FEIR states that only 53800 jobs will be created as a result of 

the MMSEZ project, which assessment was based on an 8000ha (as opposed to 4000ha) 

development.  No job figures in relation to just the land clearance and bulk water supply 
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development were provided by Enviroxcellence during the public participation process. The 

inflation of job figures were also exacerbated by the fact that negative impacts such as food 

insecurity, inadequacy of water supply, etc. were downplayed, stating that further EIA is 

necessary in order to determine the exact impacts. 

 

57. Presenting inflated and inaccurate employment figures, that are not specific to the activities 

being applied for is disingenuous, and unethical, if not unlawful.  It sows division within 

communities in the area, especially those who are desperate for employment.  

 

57.1. In this regard, the NEMA Public Participation Guideline in terms of the EIA Regulations, 

2017 (Public Participation Guidelines) is clear: 

 

57.1.1. In the circumstances where there is high unemployment in the area, the 

public participation “should ensure that there are no unrealistic 

expectations created due to the project. The consultation should ensure 

that any unrealistic expectations are adequately addressed before the 

project starts.”37 

 

57.1.2. Where the project has the potential to create unrealistic expectations, the 

EAP must ensure that “Thorough consultation that addresses the 

perceptions of unrealistic expectations needs to be carried out.”38 

 

57.2. Rather than carrying out the EAP’s duties in terms of NEMA by addressing unrealistic 

expectation of job creation by providing exact numbers that the land clearance would 

bring, the EAP has in fact, minimised the negative impacts of the overall project (stating 

that impacts such as the cumulative climate change impacts, water impacts and 

environmental impacts should be addressed by various project proponents at a later 

stage) and inflated the alleged positive impacts of the project by providing significantly 

inflated figures which are not supported by its own report. The impartiality and conduct 

of the EAP in this regard has to be questioned, and requires further investigation, and 

such conduct is not in line with the public participation requirements in law. 

 

58. In addition to the irregular process during the EIA, the appeal process was similarly irregular in 

that: 

 

                                                           
37 Public Participation Guidelines, pg 15 
38 Public Participation Guidelines, pg 13. 



17 
 

 

58.1. Notification of the EA was defective in that the Enviroxcellence provided inaccurate 

information related to the appeal period; it also did not have adequate appeal process 

described in the notice, which stated that the appeal process will “be available on 

request”;  

58.2. The notification was also defective in that there was unnecessary bar to accessing the 

appeal form (as the appeal form was indicated to be only available by attending 

LEDET’s office physically or by post) and submission of the appeal (as the notice and 

the appeal form indicated appeal is only possible through physical or postal 

submission).  This is despite the fact that Regulation 8(1) of the Appeal Regulations 

specifically indicates that “A person may deliver documents in terms of these 

regulations by using one of the delivery methods referred to in Section 47D of the Act” 

and NEMA section 47D(1)(bB) specifically allowing for delivery of documents “by 

emailing a copy of the notice of other documents to the person, if the person has an e-

mail address”;  

58.3. The access to the appeal notice was further exacerbated by LEDET’s delay in providing 

the appeal form, despite numerous telephone requests by I&AP;   

 

58.4. The EA and the notification also did not contain specific information related to the 

person who issued the EA, their delegated powers; and 

 

58.5. The EA did not contain adequate reasons for the decision including the independent 

review of the EIA, and consideration of that document in reaching its decision. 

 

59. Despite email correspondence being sent to LEDET to: 1) clarify the defects in the appeal 

notification; 2) requesting that LEDET remedy these defects and to recirculate the notice in order 

for I&AP to make proper representation; and 3) to request adequate reasons for the decision;  

to date, no substantive response has been received.   The email thread dated 2, 14 and 15 

March 2022, detailing this, is attached as Annexure 5. 

 

60. In summary, the EA should be set aside due to the numerous procedural irregularities that took 

place throughout the EIA process, during the public participation and in the appeal.  

 

61. The EA therefore does not meet the public participation requirements in terms of NEMA, PAJA 

regulations and section 33 of the Constitution, and as such should be set aside.  
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IV. Ground 4: cumulative impact has not been assessed nor considered as required 

by the NEMA EIA Regulations: 

 

62. Contrary to NEMA, the 2017 EIA Regulations, and section 24 of the Constitution, LEDET 

granted the EA even though the EIA did not properly take into account the cumulative impacts 

relating to the MMSEZ project.  

 

63. Section 24O of NEMA instructs the competent authority to “take into account all relevant factors, 

which may include (i) any pollution, environmental impacts or environmental degradation likely 

to be caused if the application is approved or refused.”  

 

64. The NEMA EIA Regulations, Appendix 3 section 3(j)(i), requires that “an environmental impact 

assessment report must contain the information that is necessary for the competent authority to 

consider and come to a decision on the application, and must include each identified potentially 

significant impact and risk, including (i) cumulative impacts…”. 

 

65. Appendix 3 Section 3(1)(q), EIA Regulations requires a reasoned opinion as to whether the 

proposed activity should or should not be authorized and any conditions that should be made 

in respect of an authorisation.39 However, such opinion should be based on the assessment of 

the cumulative impacts, as required in terms of regulation 3 of the EIA Regulations, and 

cumulative impact is defined as “the past, current and reasonably foreseeable future impact of 

an activity, considered together with the impact of activities associated with that activity, 

that in itself may not be significant, but may become significant when added to the 

existing and reasonably foreseeable impacts eventuating from similar or diverse 

activities”.  

 

66. In other words, it is not enough to assess and recommend the authorisation of the project 

looking at the land clearance alone, but the assessment and recommendation must, in terms of 

law consider the land clearance together with impacts associated with the associated activities 

for which the land clearance is intended, i.e. all MMSEZ proposed projects such as the coal 

fired power station, and heavy metal industries.  The recommendation therefore must follow the 

outcome of the cumulative assessment.  

 

67. Deltabec’s EIR identified more overall negative impacts which could not be mitigated, and 

outweighed any positive impacts.  As such, Deltabec concluded that “(c)learance of vegetation 

                                                           
39 Appendix 3 Section 3(1)(q), EIA Regulations.  
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is too high of a risk if the proposed activities (e.g. Lime plant, coke plant) have not been 

finalised and granted authorisation to proceed… The removal of the vegetation would thus 

decrease the impacts associated with the proposed activity thus the magnitude may not be 

realised. Removal of the vegetation would also indirectly put pressure on a development to go 

through as now here would be a need to utilise the space…. Based on the Polluter Pays 

Principle, should the activities not take place after removal of vegetation, with accompanying 

loss of vegetation habitat, fragmentation, loss of biodiversity, the “polluter” would still be required 

to manage and remedy this damage through the biodiversity offset, which all of this would 

not be sustainable development.”40 (emphasis added)   

 

68. Moreover, Deltabec was of the opinion that “Site-specific EIAs, permits, and licences for bulk 

infrastructure services and specific investor industrial plants need to be undertaken and be 

authorised prior to development taking place. No site clearance of the area should be 

allowed until investors have secured their respective licenses, permits and conditions 

for development to prevent ecological degradation of the site, if there is not certainty that 

the individual plants will proceed.”41 (emphasis added) 

 

 

69. Enviroxcellence’s findings also indicate that there are negative impacts which may override any 

positive ones.  At page 914, Enviroxcellence states “should site clearance be granted 

authorisation, the entire site and its surrounding will be negatively impacted upon as 

indicated by 18 out of the 21 specialist studies. Thus, the potential negative impacts of 

the proposed development on the natural, cultural, palaeontological, and agricultural 

environment of the site may likely, outweigh the identified positive impacts associated 

with the Very-High social and economic development benefits after applying mitigation 

measures…It is the EAP’s opinion that the disturbance of ecosystems and loss of 

biological diversity cannot be avoided. It can only marginally be minimised on the site and 

cannot be mitigated through a successful offset as per the biodiversity offset framework. As 

per the Biodiversity Offset report “Considering the complex nature of biodiversity offset 

programmes and their desired targets in terms of conservation, ecological status, and 

functionality, as well as the extent of the impacts and size of the area required for offsetting, it 

remains uncertain whether the MMSEZ South Site offset programme will meet its desired 

objectives of achieving “net gain”.42(emphasis added) 

 

                                                           
40 Deltabec FEIR, pg 922-3. 
41 Deltabec FEIR pg 958 
42 Enviroxcellence FEIR, pg 914 
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70. Enviroxcellence’s FEIR recommendation, however contradicts these findings, and recommends 

that the land clearing should go ahead, indicating minimal impact.   

 

71. The additive impacts of the proposed range of industries within the SEZ will be significant on a 

range of attributes. In addition, these combined impacts must be evaluated in the wider 

landscape of other proposed and foreseeable developments affecting the same receiving 

environment, in line with the NEMA and NEMA EIA Regulations.  

 

72. It is rationally indefensible to authorise the limited activities currently triggering the NEMA EIA 

Listed Activities, such as the land clearance, knowing that the likely combined impacts of all 

envisaged MMSEZ components must first be systematically and reliably assessed at scale. 

Removing the environmental impacts of the different planned components of the SEZ from 

consideration (such as the coking plant, thermal power plant, ferrochrome, ferromanganese, 

ferrosilicone, steel, stainless steel, lime, commercial/ residential, living area, etc.) and 

considering only the removal of indigenous vegetation, bulk infrastructure and road widening as 

triggers for EIA activities, prevents due and appropriate rational consideration of the ecological 

and socioeconomic consequences of authorising the SEZ in its proposed location. 

 

73. Further, it is unacceptable and premature to look only at applying for ‘limited’ loss of indigenous 

vegetation when the spectrum of potentially significant impacts is wide and environmental 

quality (from air quality, climate change, biodiversity, water resources, livelihoods, public health, 

municipal infrastructure and service delivery (particularly if there is an influx of work seekers), 

etc.) is at risk. The full range of probable impacts must be taken into consideration when 

evaluating the implications of the SEZ and its construction and operational effects on ecological 

sustainability and socioeconomic consequences. 

 

74. It is inappropriate and disingenuous therefore for Enviroxcellence to conclude, on the basis of 

‘limited vegetation clearance for bulk service and fencing’, that the proposed SEZ will not 

significantly impact on the environment and its surrounding land uses43. There is a further risk 

that only considering various stages of activities in isolation will result in the subsequent 

activities being treated as a foregone conclusion (which is not permissible). The applicant 

cannot be permitted to cause irreversible harm from land clearance in circumstances where the 

activities for which the land is being cleared have yet to be assessed and authorised. 

 

75. The recommendations in the Enviroxcellence FEIR is therefore are arbitrary, irrational and not 

supported by evidence of its own findings in the report.  In addition to this, there is vital and 

                                                           
43 Enviroxcellence FEIR, pg 919 
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important information about the various projects and infrastructure proposed under the MMSEZ 

that is missing from the report, inadequate assessment of key environmental impacts, and 

insufficient information on project alternatives and cumulative impacts, which further highlights 

the inadequacy of the FEIR, which will be addressed in turn, below. 

 

76. The decision-maker therefore failed to take into account all relevant considerations including 

the cumulative impacts in issuing the EA.  The decision-maker also failed to look at the various 

negative impacts, outlined in p914 of Enviroxcellence report, as well as Deltabec’s FEIR, which 

seem to indicate that the MMESZ project has more negative impacts than positive ones, and 

that the project may not be a sustainable development. Had the decision-maker looked at this 

properly, it would have seen that NEMA s2 requirements, and EIA Regulations had not been 

met. 

 

77. The decision maker furthermore failed to address the Deltabec FEIR’s recommendation that no 

land clearance should take place without the EA for each relevant project being authorised and 

obtained, and that the development does not constitute a sustainable development as according 

to NEMA.  Furthermore, the decision-maker failed to pick up on the inconsistent and irrational 

recommendation of the Enviroxcellence FEIR, to authorise the land clearance when according 

to its own report, the negative impacts in the expert report far outweigh the positive impacts, 

and that the negative impacts on the natural, cultural, palaeontological, and agricultural 

environment are very high and likely cannot be mitigated through mitigation measures. 

 

78. Accordingly, by separating out the land clearance from the rest of the negative impacts which 

will occur through the MMSEZ development, the failure to properly assess the Deltabec and 

Enviroxcellence FEIR, the failure to take into account the overall high negative impacts, with 

unavoidable negative impacts even after mitigation, is a fatal flaw. These indicators in the 

Deltabec and Enviroxcellence FEIR, should have been taken into account.   

 

79. As a result, the LEDET’s conclusion that general objective of NEMA has been met and that “any 

potential environmental impacts resulting from the proposed activity can be mitigated to 

acceptable levels” is irrational and arbitrary, given that cumulative impacts of the project was 

ignored.  In this regard, by ignoring the cumulative impacts, not all relevant consideration were 

taken into account and if it had, no reasonable person could have reached that decision.  

Ignoring the cumulative impact leaves open the possibility of the land clearance going ahead, 

and the communities being left with barren land, only to find out later that other EA pertaining 

to the operation of the MMSEZ is not possible.  Thus authorising the EA in such a fragmented 

approach and ignoring the cumulative impacts is not protective of a healthy environment and 
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irrational, therefore, is an unconstitutional breach of s24 of the Constitution.  The authorisation 

of the EA was unlawful and irrational and reviewable in accordance with sections 6(2)(e)(iii), 

6(2)(e)(vi), 6(2)(h), 6(2)(i).   

 

V. Ground 5: LEDET did not adequately consider the various independent 

specialist assessment reports, nor did it follow the recommendations of its own 

independent review  

 

80. As indicated above, an independent review of the MMSEZ EIA was provided in order to assess 

the adequacy of the EIA process.  Despite numerous requests in CER’s letter dated 27 May 

2022 (with numerous follow-ups thereafter) and by way of Promotion of Access to Information 

(PAIA) application dated 9 June 2021, as well as correspondence after the appeal notification 

to LEDET on 2, 14 and 15 March 2022, the independent review has not made been made 

available.   

 

81. This document is also not included in the list of documents which LEDET considered in reaching 

its decision. We have also requested this document as part of the reasons for the decision to 

issue an EA, since a review would outline any deficiencies to the EIA reports and processes, 

and would be necessary to determine whether or not these have been resolved. 

 

82. Whilst we do not have the independent review at hand, there is a presentation by Tholoana 

Sustainable Development and Environmental consultants dated 24 March 2021, which indicates 

some of the findings of the report.  The Tholoana independent Review although refers to the 

main report for details in many pages, nonetheless summarises some of its key findings.  The 

Tholoana summary is attached as Annexure 6, and summary of the results of some of the more 

pertinent aspects are as follows: 

82.1. On page 8, notes the delay in the submission of the FEIR by Deltabec in that it has 

taken 398 days instead of 106 days as required by law;  

82.2. Public participation undertaken during the Deltabec was problematic in that it did not 

acoommodate local language, and proof of advertisement do not indicate that date of 

publication;  

82.3. The FEIR submitted by Deltabec was deemed to be “not suitable for the majority of 

I&APs” as it is too bulky and technical;  

82.4. There was inconsistent information provided in respect of houses and graves, with 

more numbers being found during the site visit;  
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82.5. Specialist reports were not conducted such as Avifaunal, Agricultural and Geotechnical 

impact assessment, and some reports did not contain adequate information such as 

identification of present ecological states of all wetlands and pans;  

82.6. EMPR is inadequate to guide those responsible to implement the EMPR; 

(emphasis added) 

82.7. Socio Economic Impact Assessment is inadequate, as: 1) it severely lacked the 

social impact aspects; 2) issues related to energy generation had not been 

addressed; 3) there were no mention of free and prior informed consent with 

indigenous traditional tribal communities, including with the Venda Tribal Authority on 

which the MMSEZ falls part of; 4) HIV/AIDS, STD and TB were not considered as is 

required for large infrastructure developments; 7) “a number of requirements for 

specialist reports contained in Appendix 6 of the EIA Regulations, 2014 were not 

met”; (emphasis added) 

82.8. Tourism and Food Security assessment, lacked specific measures required to mitigate 

the impact of MMSEZ;  

82.9. Internal Master Plan has very limited value to inform the EIA decision process, and 

although identified 150 ha of Baobab trees and 200ha of wetlands this did not 

nonetheless influence the land use mapping;  

82.10. Freshwater Impact Assessment refers to additional wetlands, without motivation of why 

they were not included. 

82.11. Need for additional reports, include wetland rehabilitation plan, wetland monitoring plan 

and wetland offset strategy plan as well as additional mitigation measures;  

82.12. Floodline Delineation report did not include 1:100 year floodline, and baseline Flood 

Hydrology as well as Catchment Hydrology and Peak Flows were not included;  

82.13. Flora and Fauna Impact Assessment, did not and should have included co-ordinates 

of protected species with photographic evidence;     

82.14. Heritage Impact Assessment confirmed that not all graves were identified, and more 

intense field survey should be undertaken to identify the cultural heritage resources 

that were left out. 

82.15. Health Management Plan and Resettlement Action Plan should be compiled and 

implemented;  

82.16. Geohydrological report was missing numerical modelling and scenario to anticipate the 

impact of water pollution;  

82.17. Soil and Land Capability Assessment did not contain recommendation for mitigation 

measures;  

82.18. Biodiversity Offset Strategy was found not to be feasible and alternatives need to be 

identified;  
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82.19. Water Supply report needs GIS maps to show area of study;  

82.20. “based on the conducted reviews, the EIR, EMPR and some other specialist 

assessments are not sufficient for the [competent authority] to take a decision 

on the application for EA”. 

 

83. In other words, according to LEDET/Applicant’s own internal independent review, the Deltabec’s 

FEIR and EMPr as well as numerous expert reports were fatally flawed and could not be relied 

upon for decision making purposes.  These deficiencies should have been addressed.  

  

84. It is unclear whether, LEDET took this report into account, however some of the deficiencies 

outlined by Tholoane still persist in the Enviroxcellence FEIR, expert reports and EMPr.  For 

instance:  Social Impact Assessment has not been conducted; and Economic Assessment still 

do not contain the social impacts; not all wetlands have been assessed; Heritage Impact 

Assessment still indicates that not all graves were assessed; the EMPR have not been changed 

since Deltabec’s submission.  In other words, since not all the deficdiencies were addressed in 

the Enviroxcellence FEIR, Tholoana’s comment that the FEIR is inadequate for decision making 

still persists and applies to Enviroxcellence FEIR.  This is particularly so in rlation to the EMPr 

and the conditions in the EA which relies on the EMPr for compliance and enforcement.  EMPr 

remains unchanged since submission by Deltabec and as Tholoane indicated, the EMPr is 

fatally flawed.  It follows then that many of the considerations in the EA related to the EMPr, the 

conditions and mitigation measures in the EA (which relies on the EMPr) are deficient.  The EA 

issued therefore is fatally flawed and therefore should be set aside.  

 

85. CER also commissioned an independent expert to address the sufficiency of the 

Enviroxcellence FEIR, and was submitted in to LEDET accordingly, and attached as Annexure 

7.  The Brownlie report indicates that some of the deficiencies outlined in the Tholoane report 

still exist, and more importantly, it indicates that the Enviroxcellence FEIR is deficient and more 

importantly makes a finding that the Enviroxcellence FEIR is not suitable for decision making 

purposes, and does NOT meet the NEMA or EIA regulation requirements.  The Brownlie report 

in particular found that: 

 

85.1. Enviroxellence FIER “is not adequate or complete for decision-making purposes, as it 

does not meet the requirements of the NEMA or the EIA Regulation and is not 

consistent with the applicable guidelines.”   

85.2. Serious gaps remain, even though certain reports have been commissioned and 

updated since the Deltabec FEIR. In particular, information on water resources and 

water supply, on ecosystem services and on social impacts remain. In addition, while 



25 
 

 

socioeconomic specialist studies and a Cost-benefit Analysis were undertaken, these 

studies are narrowly interpreted and provide an inadequate basis for decision making 

85.3. Scope of the EIA is unclear and provides conflicting information on whether the EIA 

assesses only the vegetation clearing and installation of bulk services, or of the 

construction and operation of the entire MMSEZ project.   

85.4. Cumulative impact has not been adequately assessment in that, It is not rationally 

defensible and disingenuous to limit the assessment and potential environmental 

impacts and risks of the MMSEZ to land clearance and bulk assessment alone, and 

rely on future EIA on individual industries to address impacts and risks at a later stage. 

85.5. Water availability and energy security critical to the operation has not been secured. 

While three main water supply options are planned, there is minimal information on 

these options and/ or the likelihood of either their suitability or sufficiency. Likewise, 

there is minimal information on energy supply options and, with emphasis on coal as a 

fuel, the environmental, health and climate change issues remain a grave concern. 

85.6. The procedure followed in the EIA process is irregular, and contrary to law, as there is 

no legal procedure for competent authority to request more information once a FEIR 

has been submitted.  That authority must either accept or refuse the application for 

environmental authorization. 

85.7. Feasible and reasonable alternatives in terms of location and components have not 

been addressed to meet the legal requirements. 

 

86. Whilst the EA lists the documents that were considered in reaching its decision, the list does 

not include the Tholoane report or the Brownlie report.  

 

87. The failure to take into account the independent Tholoane and Brownlie reviews, and the 

adequacy of the Enviroxcellence FEIR in relation thereto presents a fatal flaw in the decision 

making process.  The Tholoane and Brownlie reports should have been considered, and give n 

that number of deficiencies still have not been addressed, including the fatally flawed EMPR, 

the EA should have been refused.   

 

88. Given that some impacts were not assessed, the authorisation of the EA was fatally flawed and 

failed to meet the precautionary measures or the sustainable development principles and the 

s24 of the Constitution, as well as the EIA requirements. 

VI. Ground 5: EA does not contain necessary conditions and mitigation measures 

protective of the environment: 
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89. According to section 26 of the EIA regulations, EA must specify among others: 1) specific details 

of the location and maps pertaining to the proposed activity; 2) requirements for the avoidance, 

management, mitigation, monitoring and reporting of the impacts of the activity on the 

environment throughout the life of the activity additional to those contained in the approved 

EMPr, and the closure plan in the case of a closure activity; and 3) the frequency of auditing of 

compliance with the conditions of the environmental authorisation and of compliance with the 

approved EMPr, which may not exceed intervals of 5 years; 4) the frequency of submission of 

an environmental audit report to the competent authority, including the timeframe within which 

a final environmental audit report must be submitted to the competent authority; the frequency 

of updating the approved EMPr, and the closure plan in the case of a closure activity, and the 

manner in which the updated EMPr and closure plan will be approved, taking into account 

processes for such amendments prescribed in terms of these Regulations.  

 

90. However, none of these required specification are listed in the EA.  

 

91. In terms of specific location and maps pertaining to the activity, these are not indicated in the 

EA.  It is also not clearly indicated as to how specifically the 8000ha has been reduced to 3800ha 

and the relevant co-ordinates in respect thereof.  Moreover, condition 2 of the EA specifically 

indicates that option 2 is the preferred site, however, according to page 291 of the 

Enviroxcellence FEIR, layout option 2 was not recommended, and was not the preferred site 

option. As such, currently there is insufficient specifics related to the proposed site and the co-

ordinates and maps related to the 3800ha site clearance.    

 

92. In terms of the EMPr specifically, it merely states that contents of the EMPr and objectives must 

be made known to all contractors etc.  The EA relies largely on the EMPr to mitigate and manage 

impacts of vegetation clearing, linear bulk infrastructure and road development effectively. 

Mores specifically, condition 3 approves the EMPr which ‘must be adhered to throughout the 

life cycle of the activity’. An EMPr covers actions to manage predicted impacts. At this stage, 

the EMPr for the SEZ is effectively a preliminary version, given that only clearing of vegetation, 

linear infrastructure and road development have been authorised.  

 

 

93. As indicated above, the Tholoane review indicates that the EMPr is not a useful document to 

guide those who is seeking to implement the EMPr. The EMPr has also not been updated after 

Tholoane review, despite this findings.  Due to the fatal flaw of the EMPr, this means that the 

compliance and enforcement would not be possible.  Further, there is no reference in the EA to 

the specific recommendations of the specialists for outcomes required of mitigation (details of 
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the actions required are assumed to be included in the EMPr) of the three authorised activities 

in the conditions of EA. These measurable and enforceable outcomes should have been 

included as conditions of authorisation (i.e. over and above Conditions 6-8).  

 

94. Condition 6 refers to ‘an environmental master plan’ which must be developed to guide the siting 

of activities on site and used with the baobab tree survey to manage baobab trees on site. The 

scope, contents and intention of this ‘master plan’ is not explicit. While compliance in terms of 

ensuring that an ‘environmental master plan’ has been developed, there is no measurable 

indicator or explicit required outcome which must be achieved on the ground. For this reason, 

the condition is weak.  There is an internal Master Plan pertaining to baobabs, however, as 

Tholoane review indicated, the document has limited value  

 

95. While Condition 5 states that environmental monitoring reports must be submitted monthly to 

LEDET, there is no mention of auditing or audit reports, or of the need to update the EMPr, 

despite this being a requirement to be included in the EA. 

 

96. Commencement of clearing of vegetation and installation of infrastructure should have been 

conditional on other EIAs being completed to prevent unnecessary destruction of the 

environment through land clearance, when it is unclear that other EA would or can be issued. 

infrastructure cannot be designed and constructed or laid before the capacity and specific 

requirements of component development projects are known, and the FEIR is unclear on which 

development structures are still going \ahead, given the reduction in land clearance from 80-00 

to 3800ha.   

 

97. The EA allows a 10-year timeframe in which to commence the authorised activities, however, 

this timeframe is problematic given likely environmental and social changes (water resources, 

conservation status of vegetation, flora and fauna, community socioeconomic status, etc), and 

associated changes in the potential significance of impacts, over this period.  

 

98. Reliance on the LEDET Departmental Standard Conditions in place of measurable and 

auditable conditions for the SEZ is inadequate in places and is not specific enough to be 

protective of the environment. 

 

VII. Ground 6: there are insufficient reasons provided for the EA issuance, and the 

decision is not rationally connected to the reasons provided  
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99. LEDET’s conclusion that the MMESZ project meets the environmental requirements of NEMA 

and that negative impacts can be mitigated, is not rationally connected to the purported 

“findings” provided in page 8 of the EA.  For instance, in relation to the “findings” in the EA 

related to the Freshwater Impacts, it specifically states that mitigation is not possible: “most of 

the impacts from the construction and operation of the SEZ are major, with little option 

for mitigation”. (emphasis added)  As such, the decision to authorise the EA and the conclusion 

of the EA that there are adequate mitigation measures is manifestly wrong, and cannot be 

supported by the reasons or “findings” in the EA.  

 

100. LEDET in its “findings”, from page 7-16 of the EA, does not contain adequate reasons for why 

the EA was issued.  The “findings” nevertheless provides summaries of each expert reports.  

These “findings” however, only cherry picks the positive aspects of the various expert reports, 

and ignores the negative findings or material information gaps in the FEIR which were identified 

throughout the EIA process.  

 

101. The negative findings related to water, climate change and heritage impacts are addressed 

separately in the grounds of appeal to follow, and these should also have been addressed in 

the EA, and precluded the EA from being authorised.   

 

102. In addition to the heritage, climate change and water impact issues, there are the following 

additional negative impacts and gaps which ought to have been considered, however, is not 

reflected in the EA: 

 

 

102.1. Lack of specifics related to the reduced development in the EA:  Although the EIA 

indicates that the footprint of the project has been reduced from 8000ha to 

approximately 3800ha, the exact location and co-ordinates related to the reduced 

footprint have not been provided in the EA. In this regard, on page 3 EA, page 3 

condition 2, it indicates that layout option 2 is preferred in terms of land clearance.  

However, on page 251 of the Enviroxcellence FEIR indicates that layout option 2 is not 

recommended.  Moreover, it is unclear whether the co-ordinates and area description 

in page 1 and 2 of the EA adequately describes the reduction of the footprint, since 

such co-ordinates cannot be found in the Enviroxcellence FEIR. This attempt at 

reducing the land clearance from 8000ha to 3600ha and which portion of the land that 

it impacts are not clearly outlined in the EA, and as such the EA is defective;  
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102.2. There is inadequate Socio-Economic assessment particularly in relation to 

employment: In terms of the number of estimated jobs, this has not been updated to 

assess the land clearance, and the reduction of footprint (and the industrial projects). 

It is not explained how the employment figures stands at 59 999 when the footprint of 

the project has halved and some projects within the MMSEZ are not going ahead. The 

Economic Assessment also does not distinguish between temporary construction jobs 

and permanent long term jobs which will be created; the types of jobs that will be 

available and what qualifications or skills are required; how many jobs will be local as 

opposed to regional or foreign, bearing in mind that this is Chinese funded and driven 

project.  This makes it impossible to assess whether people in the region will benefit 

from the purported job creation.  The FEIR does not adequately indicate how many 

jobs and livelihoods which currently exist within the region and along the shared water 

resources, which may be impacted by the project.  As indicated earlier, there has been 

no social impact assessment conducted, nor public participation conducted with water 

users in Zimbabwe or Mozambique. As indicated in earlier submissions, Limpopo is a 

tourism hub, winter food basket of South Africa, and has many biodiversity based 

industries such as the mopani industry, which all maybe impacted as a result of this 

project.  The inadequate assessment of the existing livelihoods is a fatal flaw of the 

EIA, and thus the EA on which the decision was based;  

 

102.3. Social Impact Assessment has not been conducted: no social impact or similar 

assessment were conducted to identify the communities impacted by the project, the 

impact of in-migration which may occur in the region, pressure on municipal services, 

and any other social impacts and fallouts which may occur.  As mentioned earlier, no 

stakeholder mapping was conducted, and it appears that the general public at large 

and rural communities in the region, are not aware of the project and how it may affect 

them.  As indicated in these submissions, according to two independednt reviewers 

lack of social impact being assessed is a major flaw.  LEDET’s decision to issue the 

EA without such impacts being adequately assessed, is a fatal flaw;  

 

102.4. The particular of investments or trade has not been provided: The FEIR presumes that 

any and all investment will be positive.  Not all investment are good investments, and 

as indicated above, some investments, such as coal fired power stations is likely to 

become stranded assets, or result in debt, which the country would not be able to 

repay.  There is a global move away from fossil fuels, heavy metal industries and 

emission intensive operations, and it is unclear if a viable market indeed exist for the 

project at hand, or whether investment in such projects are likely to result in 
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unnecessary debt.  This aspect had not been addressed in the FIER, and in turn in the 

EA, and as such, the EA is defective; 

 

102.5. EMPR is outdated and fatally flawed: The EMPr of the FEIR, is dated January 2021.  

As such, this EMPR, has not been updated, to include the new expert reports, the new 

footprint, the details of which industrial projects are going ahead and which are not, 

and location of each. As such, the document is wholly outdated, and is not adequate 

for decision making, especially since many of the mitigation measures are contained 

in the EMPr.  As indicated in this appeal, the EMPr serves the basis of many of the 

mitigation measures contained in the EA.  Independent reviewrs of the FEIR stated 

that EMPR is insufficient for decision making as it currently states, and equally, the EA 

is therefore defective since it relies on the EMPR as part of its condition and mitigation 

measure;  

 

102.6. Inadequate consideration of the Negative Biodiversity / Ecological Impacts: With regard 

to ecological impacts, it is stated that ‘The impacts of this magnitude of 

development on these features will be significant, even after mitigation’44. With 

reference to aquatic ecosystems, ‘Most of the impacts from the construction and 

operation of the MMSEZ South site are major, with little option for mitigation.’45 The 

Eviroxcellence FEIR states that ‘over 51% of the original site’ will be made available 

for ‘conservation opportunities’ and ‘maintaining ecological linkages’46, as a result of 

reducing the project footprint to 3862 ha. However, the intended conservation status 

and/ or the responsibilities for ecological management of these areas is not made 

explicit.  Moreover as indicated above, the FEIR does not indicate whether the 

reduction of the footprint is definite, which industries are no longer going forward, and 

elsewhere in the FEIR, it seems that the full 8000ha is still going ahead. In addition, 

the EA does not mention the Ecological impact assessment, as part of its consideration 

and reasoning.  Dince the Ecological Impact Assessment indicates that the impact will 

be significant even after mitigation, the EA’s conclusion that mitigation will remedy any 

negative impacts, is therefore unreasonable.   

 

102.7. Impractical Biodiversity Offset: A biodiversity offset study was prepared in September 

2021. Four offset options were considered. The available offset areas in each case are 

too small to meet offset requirements47. In addition, Option 1 does not cater for wetland 

                                                           
44 Enviroxcellence FEIR, section 7.3.2 
45 Enviroxcellence FEIR, pg 877 
46 Enviroxcellence FEIR, pg 346 & xi 
47 Biodiversity Offset study, Mamadi & Co, 2021, Table 10. 
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offsets; Option 3 might not be suitable because of its features. It is suggested that an 

offset which combines Options 1 and 4 could be appropriate if feasible. That is, there 

is as yet no assurance of an adequate biodiversity offset.   The EA’s conclusion that all 

negative impact can be mitigated through mitigation measures is therefore incorrect.   

 

102.8. Health Impact Assessment and gaps are not correctly reflected in the EA.  The Health 

impact assessment indicates that The study also concludes that gaps in the report 

exist.  For instance, it states that “literature review conducted by the author does 

confirm that hazardous waste, if not suitably managed, may cause adverse health 

effects on populations living near the sites where they are dumped or processed. The 

contamination of different environmental matrices, including food, water, soil and air, 

represents a health risk for these populations. Further investigation is warranted to fill 

important knowledge gaps: in particular, population studies analysing different 

pathways of exposure to the Mopane community and surrounding farms, considering 

the characteristics of the proposed hazardous waste site and the contaminants 

expected to be present in the waste site, might provide useful information. Acute 

respiratory diseases, diabetes and childhood neurological disorders are of particular 

interest, also in consideration of the strong indications that environmental exposures 

to EDCs and potential EDCs can cause cognitive and behavioural deficits in human 

beings.”48  Some of the Health impacts are so severe that it requires a relopcation of 

the community members nearby.  However, the health impact study, recommended 

but states that “Adequate mitigation measures are expected to reduce the 

significance of almost all negative impacts although not always to acceptable 

levels”.49  It is unclear how mitigation measures that cannot be mitigated to acceptable 

levels can still go ahead or considered an adequate mitigation measure. 

 

 

103. In light of the above, due to many gaps in the FEIR, many of the “findings” provided in the EA 

is inaccurate.  Further, decision that the MMSEZ project meets the requirements and that the 

negative impacts can be mitigated, is also contradicted since the “findings” outlined in the EA 

indicates that mitigation measures are not possible.  Further, many of the “findings” are not 

accurate since the expert reports based on the findings also indicates that mitigation measures 

are not porrible.  In fact, 18 out of 21 reports all indicate that the negative impact will be very 

high. 

                                                           
48 Health Impact assessment, April 2021, pg 158 
49 Health Impact Assessment, April 2021, pg 158 
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VIII. Ground 7: the decision-maker failed to take into account the climate change 

impacts failed to meet the requirements of, inter alia, section 24O(1) NEMA50 to 

account for all relevant factors51 

 

104. S 24O(1) of NEMA demands that all relevant factors must be considered.  This includes climate 

change impacts. 

 

105. According to the FEIR and the Climate Change Impact Assessment (CCIA), the MMSEZ  project 

is expected to generate approximately 1 billion tonnes of carbon dioxide equivalent of direct 

and energy indirect emissions over the lifetime of the project.52  The CCIA concludes that the 

impact of the project’s greenhouse gas inventory is VERY HIGH, with a significance score of 

100.The proposed project would contribute 10% to South Africa’s carbon budget under a 2°C 

global reduction target (728 MtCO2e out of 7,512 MtCO2e) and 16%  (728 MtCO2e out of 4,411 

MtCO2e), if companies were to meet the 2 degree emission intensity target; and as much as 

13-14% (1010Mt CO2e out of 5512 MRCO2e) and 23-24% (1010MtCO2e out of 4411 MtCO2e) 

if companies were to only meet the 2020 industry benchmark emission intensity target.53 In other 

words, depending on the companies emission commitments and actual targets achieved, the 

project could contribute between 10-14% of South Africa’s carbon budget under 2°C global 

reduction target and as much as between 16-24% of under a 1.5°C target. This is a substantial 

percentage. These negative impacts however are not indicated in page 9 of the EA.  

  

106. In addition to the GHG emissions, the CCIA identified the following negative climate change 

implications: 

 

106.1.  “water is of critical concern….[c]urrent water stress in the region is anticipated 

to be exacerbated by climate change impacts. The area is anticipated to become 

increasingly hotter and drier, thus the water availability in the area may be critically 

constrained resulting in water shortages affecting the region in its entirety. … any 

approval of the project should be conditional upon climate change and detailed climate 

change modelling being considered in studies of ground water and surface water 

studies done for the project.”54 

 

                                                           
50 NEMA, section 24O(1)(a). 
51 NEMA, section 24O1(b). 
52 Revised Assessment, Appendix O, “Specialist Climate Change Assessment Report,” (Appendix O, Climate Report) (September 2021) 

p. 57. 
53 Revised Assessment, Appendix O, Climate Report at p. 58. 
54 Revised Assessment, Appendix O, Climate Report at p. 109. 



33 
 

 

106.2. Any approval of the project should be conditional upon an overall water risk 

analysis of the region (Limpopo Province) being conducted, with specific reference to 

the proposed MMSEZ project.55  

 

106.3. “The potential impacts of climate change in this area, within the context of this project, 

such as increasing temperatures, prolonged periods of drought, biodiversity and 

agricultural loss and significant water related constraints, could entrench the 

vulnerability of people in the area. This will increase poverty and prevent 

communities from building climate resilience, specifically in the long-term.”56  

 

106.4. The proposed coal-fired power plant at the SEZ may be at risk of becoming a 

stranded asset.57  

 

106.5. “The construction of a coal fired thermal power plant should not be approved 

unless the plant is fitted with a carbon capture and storage unit that can 

sequester ALL emissions from the combustion of coal from the starting date of 

operation. … In practical terms this means that approval for the coal fired thermal 

power plant should, in our opinion, not be granted.” 58 

 

106.6. due to the lack of data provided by the client and project developer, detailed mitigation 

measures could not be determined.59 

 

106.7. assessment of climate impacts risks after mitigation is “Negative: High” thus 

acknowledging that the significant negative climate impacts of the MMSEZ cannot 

be mitigated.60  

 

 

107. In addition to the CCIA in the FEIR, a report by Prof King was submitted to LEDET during the 

FEIR consultation.  Prof King assessed the anticipated impacts of climate change on various 

regions of South Africa, including Limpopo. This is attached as Annexure 8.  King’s report 

indicates the following implication for Limpopo if we do not halve the global GHG emissions by 

2030 and reach net zero by 2050 (meaning no new fossil fuels are to be constructed): 

 

                                                           
55 Revised Assessment, Appendix O, Climate Report at 109 
56 Revised Assessment, Appendix O, Climate Report at p. 110. 
57 Revised Assessment, Appendix O, Climate Report at p. 103-105. 
58 Revised Assessment, Appendix O, Climate Report at p. 3, 109. 
59 Revised Assessment, Appendix O, Climate Report at p. 103-4. 
60 Revised Assessment at p. VI. 
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107.1. Between the years 2021-2040, due to drier and hotter interior occurring faster, local 

communities will very likely no longer be able to depend on rain-fed agriculture and 

rangeland for grazing livestock. Extreme weather events such as hailstorms and 

tornados will destroy crops, livestock and damage homes and buildings. Commercial 

farmers will struggle to obtain sufficient irrigation water, and conflict over water use and 

allocation will rise. Food insecurity will very likely to become a major cause of socio-

economic stress.  Borehole drilling and overuse will result in drying of aquifers.  Hotter 

temperatures will mean it will be impossible to work outdoors, and heat stress will result 

in death for children and elderlies.  Extreme storm events like floods will very likely 

wash away houses and infrastructure. 

 

107.2. During 2041-2060, ongoing multi-year droughts will very likely lead to collapse of 

almost all commercial agriculture enterprises and game farms will likely lose most of 

their wild life.  Many farmworkers will very likely lose their jobs, and unemployment will 

be rife, leading to conflicts and migration. 

 

108. The implication of the CCIA and prof King’s report is that the CCIA impacts of the MMSEZ 

project will be dire, and will have negative impacts for the people in Limpopo and South Africa 

as a whole.  According to the CCIA, these impacts cannot be mitigated.   If this is the case, 

MMSEZ project does not meet the various provision of NEMA and EIA regulations, and violates 

the s 24 Constitutional right to an environment that is not harmful to the health and wellbeing, 

and to have the environment protected for the benefit of present and future generations.  

 

109. It does not appear from the EA that Prof King’s report was considered, and it also appears as 

through the proper consideration of the climate change based on CCIA was also not considered.  

Had it done so, it would have seen from the CCIA that the climate change impacts are extremely 

high even after mitigation, and mitigation of the climate change impact is not possible.   

 

110. In contrast, page 9 of the EA states that in terms of climate change impacts, that EA for individual 

plants can only granted if emission intensities can be achieved, and coal fired power station 

should not be conducted, and approval of the project should be conditional upon water risk 

analysis being conducted. This is manifestly inappropriate and does not reflect the CCIA 

findings. The conclusion in the EA is that LEDET is satisfied that NEMA requirements are met 

and that potentially detrimental environmental impacts from the proposed activity can be 

mitigated to acceptable levels.  The conclusion provided in the EA also does not accurately 

reflect the CCIA, which is that the impacts will be high after mitigation and it is permanent, and 

not reversible.   



35 
 

 

 

111. In summary, in light of the significantly high negative climate impacts of the the CCIA, which 

cannot be mitigated, is permanent and irreversible; no decision-maker can and should have 

authorised the MMSEZ. Doing so would place South Africa at risk of not meeting its climate 

change commitments, and would place the people of Limpopo at risk, as indicated above. 

 

112. LEDET’s decision in terms of climate change, therefore not only violates various provision of 

NEMA, Constitution and the EIA Regulations, but also is not rationally connected to the reasons 

it has provided, and is unreasonable and irrational, and thus violates various provisions under 

section 6 of PAJA. 

 

IX. Ground 8: the decision-maker failed to take into account heritage and cultural 

impacts  

 

113. CER indicated in its prior submissions, that there are several biosphere reserves, nature 

reserves, parks, cultural sites, and spiritually significant sites in the MMSEZ’s vicinity, which are 

important to the various communities living in the area.61  Further that some of these spiritual 

sites, include sacred burial grounds (some which are marked, some which are not) and there 

are over 200 of them, according to community members.  These are spiritually integral to the 

community’s existence, and cannot merely be moved.  

 

114. In this regard the EA at page 8 indicates that there are only 19 burial sites of importance and 

significance.  The EA however, ignores that the heritage impact assessment stated that there 

could be more burial grounds in the area.  The EA further states that the development cannot 

take place “without all the graves are mitigated in consultation with the communities”.  As can 

be seen, sacred burial grounds according to the local communities cannot be simply be moved 

from a spiritual and cultural perspective.  Furthermore, the mitigation measures are not in line 

with section 36 of the Heritage Act, of 1999, which states that removal, excavation, exhumation, 

and disturbance of the graves and burial grounds are not possible without the relevant permits 

being issued.  Land clearance will inevitably disturb the burial grounds. Thus the land clearance 

should not be allowed to take place without all the burial grounds first being identified through 

the EIA process, and permits being obtained through the Heritage Act.   

 

                                                           
61 CER 22 October 2020 Comments at p87-90.  
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115. In addition, the EA’s conclusion that proper mitigation of negative impacts is possible, is not 

accurate, since not all the burial grounds have been identified through the EIA process.  The 

so-called “mitigation measures” is not specified and inappropriate, since permits are required in 

terms of the Heritage Act prior to clearance taking place, which will disturb the burial grounds. 

 

116. In addition to the sacred burial sites, there are sacred sites such as sacred rivers, forests lakes, 

called Zwifo, which are of cultural significance to the communities in the area.  Although some 

of these sacred sites may not be directly located on the footprint, these will nonetheless be 

impacted, since MMSEZ will exacerbate the negative impacts of climate change (such as 

increased veld and forest fires, droughts and water scarcity), water scarcity, and may cause 

water pollution.  As such sacred forests may become drier, subject to forest fires, sacred rivers 

and lakes dry up, causing spiritual and cultural disruption and loss of the communities’ identity 

and cultural heritage.   

 

117. One of the Appellants, DLP, based in Vhembe, works in the protection of these sacred sites 

and natural biodiversity, and describes the Zwifo as follows: “Zwifho are Sacred Natural Sites 

of natural forests and they are found in Nature inside indigenous forests. Zwifho are also found 

in lakes(Dzivha) or natural ponds(mativha), natural waterfalls(mahovhohovho and 

caves(mabako) and all these are sorounded (sic) by indigenous forests. Zwifho were created 

by Ri sa mu di or Ṅwali (Creator or God) since Tsiko (Creation of the Universe). Zwifho are not 

human made, or demarcated by human beings like Zwiendeulu (royal graveyards) or game 

parks. Zwifho means ‘‘to give and be given’’. Zwifho is the root of our life and well-being. There 

is no written record which can say when those places become Zwifho, and who chose the 

people or the Clan to be the Custodians of each Zwifho. This has been respected and passed 

on by generations of our ancestors through our oral tradition, which is older than the written 

tradition. The zwifho has been respected as such by everyone in our communities. Zwifho is a 

place where Vhadzimu (ancestors’ spirits) It is where thevhula and u phasa (ancestral 

ceremonies) are performed in each zwifho by the custodian clan chosen by Ri sa mu di or Ṅwali 

(Creator or God). When we do thevhula and u phasa (ancestral ceremonies), we ask for 

shothodzo u ri shango li lale (harmony and well-being, peace and health for all). Thevhula and 

u phasa are the same with doing prayer, this is where in zwifho humble ourselves to request 

shothodzo(harmony)… Knowledge of the protection of sacred sites, and indigenous forests is 

held in the memory of the elders, and in particular the women custodians (the makhadzis). The 

elders are experienced in the governance of their ecosystem for maintaining the territorial order 

and the balance of the seasonal cycles which regulate the climate. They recognise that sacred 

sites are vital in maintaining the health of their territory and human wellbeing, and as well as 

being home to an abundance of biodiversity, they are also the source of the water systems 
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which flow through communities, providing them with life. When they are destroyed, a steady 

collapse of the environment and livelihoods will ensue, as we are seeing across the world..”62 

 

118. As can be seen, sacred sites are woven into the fabric of cultural and spiritual existence of the 

local people, and part of the ancestral memory, psychology, history, their living lives, well-being, 

language, culture, and spiritual aspects of the local people.  This is so not only of this generation 

but of the past and future generations.  There is no monetary value that can be placed on these 

sacred sites, and slowly, these sites are being encroached upon as the forests are cut or burnt, 

land fenced, and water bodies drying up, due to various industrial activities and climate change.  

Despite this, none of the FEIR identifies any Zwifos or the impact of the MMSEZ development 

(directly or indirectly) on the Zwifos, and in turn on the communities who rely on them. 

 

119. The sacred sites are not only what weaves in to the fabric of the existence of the local people.  

In addition to sacred sites, the communities are spiritually connected to the trees and plants in 

the area such as baobab, marula, mopane etc.  Some of these trees also happen to be protected 

trees. According to the protected trees assessment in the FEIR, “(t)he protected tree species 

identified and counted in the project area were: Adansonia digitata (Baobab), Combretum 

imberbe (Leadwood), Boscia albitrunca (Shepherds tree) and Sclerocarya birrea subsp. caffra 

(Marula). The total number of species recorded in the area was estimated 109034, of which 

51.3% consisted of Marula trees, 41.9% of Shepherds trees, 5.2% of Baobab and 1.65% of 

Leadwood trees. The Musina Mopane Bushveld habitat was the largest and consequently had 

the highest number of protected trees 96336. The Limpopo Ridge Bushveld and the riparian 

habitat had 8034 and 4661 trees respectively.”.63  Not all areas were included were included in 

the study however, as only 141ha (out of a total of 3800ha that is the MMSEZ project) were part 

of the field survey, and the report does not specify the exact location of these trees. 

 

120. The mitigation measures in terms of these trees in the EA include offsetting, which was found 

to be impractical by the external reviews.  In other words, the trees need to be identified and 

moved.  However, this is not practical.  Baobab trees, for example, attains a maximum height 

of about 23 metres (75 feet); its trunk attains a diameter of more than 5 metres.  Marula trees 

are between 9-18m tall, and leadwood can be 20 m tall and Shepherd tree, 7m tall. Moving a 

tree that is 5 metres wide and 23m tall is impossible, and if possible, prohibitory expensive.  In 

addition, aside from impracticality, expense and time involved in moving one tree, it needs to 

be borne in mind that there are 109034 trees of which half are these giant marula and over 5% 

                                                           
62 https://www.thedzomolamupo.org/sacred-sites/  
63 The Biodiversity company, 2020, Protected Trees Assessment  pg 16. 

https://www.thedzomolamupo.org/sacred-sites/
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are baobab.  It also needs to be borne in mind that only 141 ha were surveyed, of the 3800ha 

that is the MMSEZ project. 

 

121. To many, these are only trees or commodities. To the local communities, however, their 

meaning is entirely different: “The word ‘Mupo’ describes the origin of creation, the creation of 

the whole Universe. When we look at Nature we see Mupo. When we look at the sky we see 

Mupo. When we see moon and star light we say it is Mupo light. Mupo means all that is not 

man-made. Mupo gives everything a space – humans  have space, all animals have space, 

reptiles, insects, birds have their space, soil rocks, trees, plants, rivers, mountains, stars moon, 

clouds have space. That sound of a river is a Mupo sound that the river has to flow like that. 

Everything is called Mupo and has a Mupo space which has a Mupo spirit from ancestors, 

totems wild, such as animals, rocks, reptiles, birds, etc. e g my totem is warthog”64 

 

122. In terms of Baobab trees alone, for example, has “more than 300 cultural and 

ethnobotanical uses in Africa has been identified as one of the most important savanna trees to 

be conserved, domesticated and valorised on the continent. A decline in baobab populations 

due to overexploitation could have a significant negative effect on African livelihoods.”65   

 

123. In addition to the value it has from economic and livelihood perspective (as its fruit, leaves and 

other part of the trees can be source of food, cosmetic and health industry, and parts of the 

trees are used for weaving), the Baobab has a rich cultural and spiritual significance for 

Vhavenda and Sagole communities in the Vhembe district, Limpopo.  For context, there are 

around 131 781 Sagole community members, spread over 150 villages in the Vhembe district.66  

The stories told around Baobabs by elders for instance, are that “during ancient time’s baobab 

trees were used to hide during wars, and also that people used baobab boles to store water... 

the elder would tell that during ancient times people were venerating trees as their God.”67  The 

Baobabs are also important medicinal source and used to treat variety of ailments, and the 

communities also protect Baobabs as they believe it is their heritage.68 

                                                           
64 https://www.thedzomolamupo.org/who-we-are/  
65 Mathaba, B (2016) An ethnobotanical study of cultural value and perervation of Adansonia Digitata (Baobab species) 
among Chavenda of Sagole Community in the Limpopo Province, South Africa, pg iv 
http://ulspace.ul.ac.za/bitstream/handle/10386/2399/mathaba_mg_2016.pdf?sequence=1&isAllowed=y  
66 Mathaba, B (2016) An ethnobotanical study of cultural value and perervation of Adansonia Digitata (Baobab species) 
among Chavenda of Sagole Community in the Limpopo Province, South Africa, pg 24-25. 
http://ulspace.ul.ac.za/bitstream/handle/10386/2399/mathaba_mg_2016.pdf?sequence=1&isAllowed=y 
67 Mathaba, B (2016) An ethnobotanical study of cultural value and perervation of Adansonia Digitata (Baobab species) 
among Chavenda of Sagole Community in the Limpopo Province, South Africa, pg 24-25. 
http://ulspace.ul.ac.za/bitstream/handle/10386/2399/mathaba_mg_2016.pdf?sequence=1&isAllowed=y 
68 Mathaba, B (2016) An ethnobotanical study of cultural value and perervation of Adansonia Digitata (Baobab species) 
among Chavenda of Sagole Community in the Limpopo Province, South Africa, pg 49-51. 
http://ulspace.ul.ac.za/bitstream/handle/10386/2399/mathaba_mg_2016.pdf?sequence=1&isAllowed=y 

https://www.thedzomolamupo.org/who-we-are/
http://ulspace.ul.ac.za/bitstream/handle/10386/2399/mathaba_mg_2016.pdf?sequence=1&isAllowed=y
http://ulspace.ul.ac.za/bitstream/handle/10386/2399/mathaba_mg_2016.pdf?sequence=1&isAllowed=y
http://ulspace.ul.ac.za/bitstream/handle/10386/2399/mathaba_mg_2016.pdf?sequence=1&isAllowed=y
http://ulspace.ul.ac.za/bitstream/handle/10386/2399/mathaba_mg_2016.pdf?sequence=1&isAllowed=y
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124. In addition to the Baobabs, there are 100’s of other threes and plant species which have been 

reported to have significant value for the local communities.69  As such, research indicates that 

“(t)he data and associated brief synthesis presented here give a glimpse of the rich cultural 

heritage of the Vhavenḓa and highlights the diversity of Vhavenḓa traditional plant use and its 

associated indigenous knowledge.”70 

 

125. These and other medicinal plants, will also be impacted by land clearance, and this aspect, the 

loss of: community’s spiritual connection to the earth, trees sacred rivers, water and way of life, 

as well indigenous knowledge in relation to food and medicinal plants, are not addressed at all 

in the FEIR.   

 

126. Despite these concerns being identified in the previous EIA objections, none of these concerns 

related to sacred sites, have been addressed, and these concerns are similarly not reflected in 

the EA.   

 

127. Even if these aspects were not included in the FEIR, the importance of natural resources, the 

indigenous knowledge systems and cultural value attached to them, are also well known to 

LEDET.  LEDET’s own report produced in 2020, identifies certain sacred sites, and emphasises 

the importance of the protection and enhancement of indigenous knowledge systems, 

biodiversity and cultural heritage for sustainable system.  In LEDET’s 2020 report titled “How 

does Indigenous Knowledge Systems (IKS) contribute to conservation or sustainable use of 

natural resources”71  it states the following:  

 

“Limpopo province is one of the provinces in South Africa that is endowed with 
rich natural, cultural and heritage resources, which most communities have 
and continue to benefit from. Those communities have an extensive wealth of 
information relating to different natural fruit tree species and changes in 
availability over time (Banda, 2005). Community development involving 
members of community in management, planning and establishing alternative 
income generating schemes such as environmentally friendly enterprise 
development programs relieve stress on natural resources while improving the 
livelihood of community members. Community Based Tourism empowering 

                                                           
 
69 “no fewer than 382 species are used medicinally, considerably more than the 296 species used as sources of food (128 

vegetables, 121 edible fruits, 34 beverages, 11 famine foods and six condiments). A total of 91 species are used as source of firewood, 
92 as source craftwork material, 92 providing construction material, 31 providing fibre for cordage, 14 as source of rubber used to make 
birdlime, seven species used as source of dye or material used for leather tanning and six used as source of adhesives or glues. 
ornamental and shade plants represent a relatively small use category, with a total of 49 species (27 species used only as ornamentals, 
22 as shade plants) and seven as live fences. There are numerous other use categories with smaller numbers of species: fodder for 
livestock (18 species), snuff ingredients (11 species), fish poisons (six species), sources of cooking soda – for softening fibrous 
vegetables when cooking (six species), coffee substitute (one species), toothbrushes (five species), cosmetic oils (three species), arrow 
poisons (one species), insect repellents (five species), soap substitutes (five species), toys (two species) and ritual uses (three species).” 
https://iks.ukzn.ac.za/sites/default/files/An%20inventory%20of%20Vhavenda%20useful%20plants.pdf 
70 https://iks.ukzn.ac.za/sites/default/files/An%20inventory%20of%20Vhavenda%20useful%20plants.pdf  
71 http://www.ledet.gov.za/wp-content/uploads/2020/08/How-does-indigenous-knowledge-systems-IKS-contribute-to-conservation-or-
sustainable-use-of-natural-resources_-1.pdf  

https://iks.ukzn.ac.za/sites/default/files/An%20inventory%20of%20Vhavenda%20useful%20plants.pdf
https://iks.ukzn.ac.za/sites/default/files/An%20inventory%20of%20Vhavenda%20useful%20plants.pdf
http://www.ledet.gov.za/wp-content/uploads/2020/08/How-does-indigenous-knowledge-systems-IKS-contribute-to-conservation-or-sustainable-use-of-natural-resources_-1.pdf
http://www.ledet.gov.za/wp-content/uploads/2020/08/How-does-indigenous-knowledge-systems-IKS-contribute-to-conservation-or-sustainable-use-of-natural-resources_-1.pdf
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local communities and individuals to engage in community tourism as an 
alternative for income generation, thereby earning income these are some of 
the current practices applied by communities to support their livelihood.” 
 
“The strength and perseverance of traditional indigenous culture remains very 
powerful but the ability of indigenous people to live up to their traditional 
responsibility of caring for natural resources have been seriously inhibited. … 
Indigenous knowledge is a critical factor for sustainable development. … The 
integration of appropriate IK systems into development programs has already 

contributed to efficiency, effectiveness, and sustainable development impact.” 
 

 

128. The failure in the FEIR, to consider the important sacred sites and plants, trees and other natural 

resources of importance is a fatal flaw.  LEDET was also aware of the importance of preserving 

these local resources and sites of important significance in the context of indigenous knowledge 

systems, and sustainable development, as highlighted in its own report.  Despite this, LEDET 

failed to consider various importance aspect of culture and heritage, and the impact that MMSEZ 

project may have. 

 

129. Insofar as the MMSEZ project’s impact on these sacred sites, indigenous knowledge systems, 

biodiversity, culture, heritage, and psychological being have not been considered, the decision 

to authorize the EA in neglect thereof is a violation of: the right to culture and religion in terms 

of section 30 of the Constitution; the right of cultural, religious and linguistic communities in 

terms of section 33 of the Constitution; the right to human dignity in section 10 of the 

Constitution; as well as the right to an environment that is not harmful to their health or wellbeing 

and to have the environment protected, for the benefit of present and future generations in terms 

of section 24(a) and (b) of the Constitution.  Aside from the violation of Constitutional rights, it 

is also violates several sections of NEMA, including section 2(2)72 2(4)(a)(i)73,2(4)(a)(iii)74, 

                                                           
72 Environmental management must place people and their needs at the forefront of its concern, and serve their 
physical, psychological, developmental, cultural and social interests equitably. 
73 That the disturbance of ecosystems and loss of biological diversity are avoided, or, where they cannot be 
altogether avoided, are minimised and remedied; 
74 that the disturbance of landscapes and sites that constitute the nation's cultural heritage is avoided, or where it 
cannot be altogether avoided, is minimised and remedied; 



41 
 

 

2(4)(a)(vii),75 s2(4)(a)(viii)76, 2(4)(b)77, 2(4)(c)78, 2(4)(g)79, 2(4)(i)80, 2(4)(o)81. It also means that 

relevant considerations were not taken into account in terms of s24O of NEMA. 

 

X. Ground 9: the negative water impacts were ignored 

 

130. Currently, according to the DWS, the region has insufficient water supply, and people are 

already struggling for access to water, as all the water is already fully allocated. According to 

the Urban Econ Food and Tourism study attached to the Deltabec FEIR, “Without any 

interventions, the demand for Phase 1 indicates that 93 million m³ of water is required, with a 

deficit of 97 million m³. By Phase 2 (2030), 127 million m³ will be demanded, with a deficit of 

153 million m³. By Phase 3 (2040 onwards), 133 million m³ will be required, with a deficit of 168 

million m³. When considering all interventions, focusing solely on the Sand and Nzelele 

catchment area, supply deficits remain.”82   

 

131. The metallurgical cluster of MMSEZ and mining activity will require significant amount of water, 

and according to the same study, the mining activities alone will not only affect the water 

availability but on food security.  For instance the Urban Econ report states that the ”introduction 

of the metallurgy cluster at the MMSEZ Metallurgy Cluster will indirectly have an impact on the 

food security in the Makhado LM, as well as in the Mutale LM… Mining and metallurgy require 

large volumes of water during operations, and as such, these operations would ideally be 

located on coal reserves near a water source, where cultivation currently occurs. The 

introduction of new mines in these regions has the potential to encroach on the current 

agricultural activities, which may negatively impact cultivation along the rivers, as well as 

                                                           
75 that a risk-averse and cautious approach is applied, which takes into account the limits of current knowledge 
about the consequences of decisions and actions;  
76 that negative impacts on the environment and on people's environmental rights be anticipated and prevented, 
and where they cannot be altogether prevented, are minimised and remedied. 
77 Environmental management must be integrated, acknowledging that all elements of the environment are linked 
and interrelated, and it must take into account the effects of decisions on all aspects of the environment and all 
people in the environment by pursuing the selection of the best practicable environmental option. 
78 Environmental justice must be pursued so that adverse environmental impacts shall not be distributed in such 
a manner as to unfairly discriminate against any person, particularly vulnerable and disadvantaged persons. 
79 Decisions must take into account the interests, needs and values of all interested and affected parties, and this 
includes recognising all forms of knowledge, including traditional and ordinary knowledge. 
80 The social, economic and environmental impacts of activities, including disadvantages and benefits, must be 
considered, assessed and evaluated, and decisions must be appropriate in the light of such consideration and 
assessment. 
81 The environment is held in public trust for the people, the beneficial use of environmental resources must serve 
the public interest and the environment must be protected as the people's common heritage. 
82 Urban Econ 2020, Food and Tourism Impact Assessment, pg 57 
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downriver cultivation that requires water from the river for irrigation. The mining of the coalfields 

within the Vhembe District has the potential to negatively impact approximately 689 000ha of 

livestock and wildlife grazing lands in the following ways:  Reduction of grazing land due to the 

extraction of all the available coal through open cast mining; Air pollution as a result of the 

burning of fossil fuels during mining operations and processing Freshwater supply required for 

agriculture may be affected by contaminated water lost into rivers and groundwater 

reservoirs”.83   

 

132. Limpopo is a winter breadbasket of South Africa, with food production being a large source of 

income for the province.  According to the Food and Tourism report, in 2019, “(t)he agriculture, 

forestry and fishing sector produced R3,2 billion in revenue during 2019, as seen in Figure 16, 

with the agriculture sub-sector earning an estimated R2,95 billion, followed by the forestry sub-

sector with R250 million and the fishing sub-sector with R2,7 million, which indicates relatively 

small, non-commercial fishing activities….”84  This revenue will be impacted, through the 

development of the MMSEZ. The mitigation measures to address these issues are unrealistic, 

since it relies on cross boarder water transfer, on food imports from Zimbabwe, as well as 

establishment of water treatment plants by mining companies, none of which have been 

established, or confirmed to be possible.  

 

133. In addition to the Food and Tourism report, the FEIR acknowledges that “A reduction of 

cultivation activities on Vhembe will have a significantly negative impact on food security, as the 

agriculture sector is already restricted due to limited available water resources. The financial 

impact of water shortages on the agriculture sector in Vhembe may cripple the agriculture 

economy of the region. For example, if the total affected area is planted with tomatoes, at a 

yield of 45 tons per hectare and the price is R5 671/ton, the agriculture sector will lose an 

estimated R765, 59 million in annual revenue. “85 The Food and Tourism report and the impact 

of MMSEZ on the water availability, and in turn on food security is not mentioned in the EA.  

Insofar as this was not considered, the EA is defective. 

 

134. The Water Assessment attached to the FEIR acknowledges that “[t]he transfer of water from 

our northern neighbours is a complex subject, with immense work required to realise this supply. 

Some of the seemingly unlimited list of possibilities and permutations thereof are listed below. 

All these aspects require in-depth studies and consideration. the realizing of water supply to 

                                                           
83 Urban Econ 2020 Food and Tourism Impact Assessment, pg 57-59 
84 Urban Econ 2020 Food and Tourism Impact Assessment, pg 54 
85 Enviroxcellence FEIR, pg 810. 
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South Africa from Northern neighbours is not a matter to underestimate. It will take several 

years; possibly decades of planning and negotiations to reach agreements”86.  

 

135. As noted by Deltabec: “Proven sustainable and affordable water supply must be secured and 

guaranteed for the proposed development. This is also motivated by the Tourism and Food 

Security specialists as well as the Climate Change Specialists, therefore if water cannot be 

secured, the continuance of the project should not be considered.”87 Similarly, page 7-9 of the 

EA also indicates that there are long term impacts on the freshwater, with little or no option for 

mitigation, and that any water that is sourced from Zimbabwe will entail significant negotiation 

and intervention.  This means that water has not been secured.  The climate change impacts 

page 9 of the EA also indicates that any approval should be conditional upon overall water risk 

analysis being conducted.  The conclusion in the EA therefore that the negative water impacts 

can be mitigated is unsupported by its own reports, and “findings” outlined in pages 7-9 of the 

EA. 

 

136. The Constitution guarantees access to “sufficient” water.88 NEMA gives effect to this provision 

by requiring the sustainable development of resources, including water, at a level that does not 

jeopardize the resource’s integrity.89 NEMA requires a project proponent to anticipate and 

prevent negative impacts, or minimize and remedy those effects,90 and ensure access to 

resources at a level that meets basic human needs.91 The National Water Act requires the 

Minister responsible for water affairs to classify water systems according to their need for 

protection and level of use92 and to establish resource quality objectives in terms of water 

quantity, habitat and biota, and water quality.93 The National Water Act also requires a Reserve, 

which is a quantity of water to satisfy basic human needs and the needs of the environment that 

must be safeguarded.94 The issuance of the EA therefore is in violation of all of these legal 

requirements. 

                                                           
86 Matukane & Associates, August 2020, Integrated Water Services Report, pg 23 
87 Deltabec FEIR, pg xxiii  
88 Section 27 of the Constitution of the RSA.  
89 Section 2(4)(a)(vi), NEMA. 
90 Section 2(4)(a)(viii), NEMA.  
91 Section 2(4)(d), NEMA.  
92 13(1)(a), National Water Act, 1998.  
93 13(1)(b), National Water Act, 1998.  
94 Sections 16-18, National Water Act, 1998.  
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XI. Ground 10: the FEIR and the EA failed to accurately consider alternatives as 

required by section 24O(1)(b)(iv) NEMA, or to follow the precautionary principle as 

required by section 2 of NEMA   

 

137. Section 24(4)(b)(i) NEMA states that an EIA must include an “investigation of the potential 

consequences or impacts of the alternatives to the activity on the environment and assessment 

of the significance of those potential consequences or impacts, including the option of not 

implementing the activity”. 

 

138. Section 24O of NEMA also requires that the competent authority consider “where appropriate, 

any feasible and reasonable alternatives to the activity which is the subject of the application 

and any feasible and reasonable modifications or changes to the activity that may minimise 

harm to the environment.” 

 

139. The 2017 EIA Regulations similarly define “alternatives” as “different means of meeting the 

general purpose and requirements of the activity which may include alternatives to the— (a) 

property on which or location where the activity is proposed to be undertaken; (b) type of activity 

to be undertaken; (c) design or layout of the activity; (d) technology to be used in the activity; or 

(e) operational aspects of the activity”. 

 

 
140. These alternatives have to be considered at an early stage, even at the basic assessment 

stage.95  Despite this, viable alternatives were not considered at the early stage, and became a 

only presented through the Enviroxcellence FEIR.  Only at this stage, did the FEIR present 

alternative by way of reducing the footprint of the project from 8000ha to 3800ha.  No other 

alternative such as the type of activity to be undertaken were considered.  For instance, it may 

be that the communities want biodiversity and tourism based development in the area, however, 

this was not considered. 

 

141. In relation to the alternatives, by way of reducing the footprint however, needs to be accurately 

reflected by way of co-ordinates and maps to show in what way the footprint has been reduced.  

This was not properly done in the FEIR and accordingly not accurately reflected in the EA.  This 

means that there is no way to tell if the land clearance would in fact be limited to 3800ha, and 

the rest of the 4200ha would be undisturbed. The EA is therefore deficient insofar as reduction 

of the footprint is not specifically and clearly indicated using co-ordinates, maps and adequate 

descriptions. As indicated above, the EA also refers to option 2 as being the chosen option in 

                                                           
95 EIA Regulations Appendix 1, Section 2 
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terms of reduction of the footprint however, option 2 in the FIER is not recommended.  The EA 

is therefore incorrect.  

 

142. Insofar as proper alternatives have not been properly considered, the EA is defective and is not 

consistent with s24O of NEMA and the EIA Regulations. 

 

XII. Ground 11: Need and desirability was not properly considered  

 

143. The project proponent has a duty under 24(4) NEMA and Section 3 of Appendix 3 to the EIA 

Regulations to assess all likely environmental impacts of a proposed project.96  The national 

Guideline on Need and Desirability (2017) (“Need and Desirability Guideline”) requires that need 

and desirability considerations must be addressed during all the different stages of the EIA 

process (screening, “scoping”, and assessment)97.  The Need and Desirability Guideline”, 

requires consideration of various  factors, this includes the preferred location of the project,98 

how members of the surrounding communities and people of South Africa will be affected by 

the project, the cost and binding implications that this will have on the country and whether there 

are other alternatives that will be more beneficial, as well as the impacts/disturbance of the 

natural environment.99  

   

144. The Need and Desirability Guideline states specifically that “(w)ith the EIA Regulations 

specifically calling for the consideration of how the “geographical, physical, biological, social, 

economic and cultural aspects of the environment may be affected by the proposed activity”, 

“need and desirability” relates to all of these considerations and not only to socio-economic 

considerations”.100 Moreover, section 2 NEMA principles must be borne in mind when 

considering need and desirability. The Need and Desirability Guideline states that it “requires 

the consideration of the strategic context of the development proposal along with the broader 

societal needs and the public interest. The government decision-makers, together with the 

environmental assessment practitioners and planners, are therefore accountable to the public 

and must serve their social, economic and ecological needs equitably. Ultimately development 

must not exceed ecological limits in order to secure ecological integrity, while the proposed 

                                                           
96 Regulation 23 and Appendix 3, EIA Regulations. 
97 Section 5 of the Need and Desirability Guideline 2017 
98 Regulation Appendix1 (3)(f), appendix2 (2) and appendix 3 3(f) of the EIA Regulations. 
Wright, J. (et al), ‘Formal comments on the Integrated Resource Plan (IRP) Update Assumptions, Base Case and Observations 2016’, 
CSIR, 2017, p. 27.   
99 See Needs and Desirability Guideline, 2017. 
100 Needs and Desirability Guideline, 2017, p9. 
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actions of individuals must be measured against the short-term and long-term public interest in 

order to promote justifiable social and economic development”101 (emphasis added). 

 

145. Whilst the list is not exhaustive, the following must be considered in making an assessment on 

need and desirability: whether the project will secure sustainable development and use of 

natural resources,  the ecological integrity of threatened ecosystems, Critical Biodiversity Areas 

(CBA) and Ecological Support Areas (ESA), conservation targets, ecological drivers of the 

ecosystem, and global international responsibilities relating to the environment such as climate 

change obligations.102 

 

146. The Need and Desirability Guideline further states that “(i)n terms of collectively considering 

ecological, social and economic impacts it is important to remember that while there might be 

some trade-offs between the considerations, in South Africa all development must in terms of 

Section 24 of the Constitution be ecologically sustainable, while economic and social 

development must be justifiable. There are therefore specific “trade-off” rules that apply. 

Environmental integrity may never be compromised and the social and economic development 

must take a certain form and meet certain specific objectives in order for it to be considered 

justifiable. EIAs are about the search for the best practicable option that will best ensure the 

maintenance of ecological integrity while promoting justifiable social and economic 

development. In this regard it is also vital to follow the “mitigation hierarchy”, where alternatives 

must firstly be considered to avoid negative impacts altogether, but if avoidance is not possible 

to considered alternatives that will better mitigate and manage negative impacts, while search 

for alternatives to better enhance the positive impacts.”103 (emphasis added) 

 
147. In other words, socio-economic considerations do not, and cannot override the considerations 

on need and desirability as prescribed under the EIA Regulations. Further, the s24 Constitutional 

obligations to an environment that is not harmful to health and wellbeing,104 and the various s2 

NEMA principles, and environmental integrity may not be compromised.  Alternatives must 

always be considered, where avoidance of some of the negative impacts is not possible – this 

is also prescribed by the EIA Regulations.  In terms of alternatives, the EIA Regulations require 

that this consideration must address not only the location alternatives, but also alternatives in 

                                                           
101 Needs and Desirability Guideline, 2017, p10. 
102 Need and Desirability Guidelines, p11. 
103 Need and Desirability Guidelines, p18. 
104 Section 24 of the Constitution, 1996 states that “Everyone has the right – (a) to an environment that is not harmful to their health 
or well-being; and  (b) to have the environment protected, for the benefit of present and future generations, through reasonable 
legislative and other measures that – (i) prevent pollution and ecological degradation; (ii) promote conservation; and (iii) secure 
ecologically sustainable development and use of natural resources while promoting justifiable economic and social development. 
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terms of the type, design, layout and technology of the activity, and different means of meeting 

the general purpose, including not implementing the activity.105 

 

148. The Need and Desirability text in the Enviroxcellence FEIR fails to consider the requirement for 

development to be ecologically sustainable – the focus is on economic considerations and 

employment. In terms of s24O NEMA, the national Need and Desirability Guideline (2017) must 

be applied; the content of that Guideline draws on the NEMA principles and the environmental 

right in the Constitution. Appendix DD fails to provide responses to Need and Desirability key 

questions, instead referring back to specialist studies with broad generalisations. 

 

149. In the Enviroxcellence FEIR, there is also selective highlighting of socio-economic 

considerations whilst the need and desirability section ignores the other criteria in various plans 

and policies, that requires consideration. The FEIR has not examined the MMSEZ’s alignment 

with national, provincial and local developmental policies, as we have noted in our previous 

objections.106 The FEIR’s section on need and desirability describes only the MMSEZ’s alleged 

positive alignment with various policies, principally job creation, but remarkably fails to address 

how the MMSEZ’s many negative impacts will impede other policy goals, such as sustainable 

development.107 This one-sided examination of need and desirability is particularly flawed and 

does not match with the FEIR’s general findings that the MMSEZ will have negative impacts that 

“may in all likelihood, outweigh the identified positive impacts.”108 The FEIR will not have 

examined the project’s need and desirability until it analyses how the MMSEZ’s impacts, both 

positive and negative, align or misalign with developmental policies.  This, however, has not 

been done. The failure to examine a project’s need and desirability properly, violates the basic 

requirements of an environmental assessment,109 and makes it impossible for the decision 

maker to properly consider the needs and desirability of a project as required by NEMA.110    

 

150. All of these concerns were outlined in the FEIR comments, however, LEDET appeared not to 

have considered them. In the EA pages 13-14, of the needs and desirability section LEDET 

mentions some negative impacts such as water resources, lack of electricity supply, need for 

relocation of baobab trees and vegetation, unwanted air emissions, and negative health and 

climate for the local people.  It also states the need for jobs in the region and concludes that 

“there are serious environmental costs to this project.  However, with mitigation the economic 

benefits will surpass the environmental costs.”  This is in complete contrast to the Deltabec FEIR 

                                                           
105 EIA Regulations, 2014, Definition and s2. 
106 CER 22 October 2020 Comments, pg 49 
107 Enviroxcellence FEIR at pg XII-XIV, 53-61  
108 Enviroxcellence FEIR, p914. 
109 EIA Regulations, 2014, Appendix 1, s3(f) 
110 EIA Regulations, 2014, s18  
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and the Enviroxcellence FEIR which states that negative impacts far outweigh the positive 

impacts, as indicated above.  It is also not in line with many of the expert reports which state 

that mitigation measures are not possible. 

 

151. The decision reached by LEDET in this regard in relation to needs and desirability therefore is 

irrational and unreasonable, and contrary to the Constitution, NEMA, EIA regulation and PAJA. 

 

 

CONCLUSION 

 

152. The LEDET’s decision to authorise the MMSEZ Project is unlawful, in that it failed to comply 

with, inter alia, the Constitution, NEMA, EIA Regulations and PAJA as outlined in the Grounds 

of Appeal set out above.  

 

153. For all of these reasons, the Appellants submit that the Appeal should succeed and that the 

Authorisation granted the applicant should be set aside. 

 

 

 

DATED at CAPE TOWN on this the 28th day of March 2022. 
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