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Your ref: LSA 204679; EA no. 14/12/16/3/3/2/867 

Date: 23 September 2021 
 

 
Dear Sirs/Mesdames 
 
ENVIRONMENTAL AUTHORISATION AND APPEAL DECISION: 400MW RICHARDS BAY GAS TO POWER  
 
1. We act on behalf of groundwork,1 which is an Interested and Affected Party and an Appellant in the above matter,   

and refer to the Minister of the Department of Forestry and Fisheries and Environment (DFFE)’s appeal decision 
(ref: LSA 204679) dated 10 August 2021, regarding the environmental authorisation (EA Ref 14/12/16/3/3/2/867), 
issued to Richards Bay Gas to Power 2 (Pty) Ltd. 
 

2. We will not address each and every aspect of the Minister’s decision, however, this should not be construed as 
acceptance of the Minister’s decision or the lawfulness thereof. We write this letter to seek clarity on, and reasons 
for, the various aspects of the Minister’s decision, and to dispute the points of the Minister’s decision referred to 
below.   

 

3. In the appeal decision, the Minister indicated that the matter be remitted back to the Chief Director: Integrated 
Environmental Authorisations (CD:IEA), for further consultation and reconsideration, in particular that:  
3.1. the CD:IEA is to engage with the Applicant to see if they still prefer replacing the environmental 

authorisation, with the new EMPR and Layout plan to reflect the appeal decision or whether they prefer 
an addendum to the EA reflecting only the amendment that was allowed, provided such amendments 
would still be required by the Applicant (ad para 2.37);  

                                                 
1 groundWork is a non-profit environmental justice service and developmental organization working primarily in Southern Africa 
in the areas of Climate & Energy Justice, Coal, Environmental Health, Global Green and Healthy Hospitals, and Waste. 
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3.2. the Applicant may consider undertaking an EIA process to increase the fuel storage tanks and number of 
fuel offloading stations (ad para 2.38); and 

3.3. the error in relation to the period of validity in the Environmental Authorisation in para 7 is to be corrected 
(ad para 2.59). 

 
4. In light of the above, kindly: 

4.1. Indicate what the status of the authorisation and its amendment are in light of the Minister’s decision; 
4.2. Indicate what approach the Applicant and the CD:IEA have taken in respect of 3.1-3.3 the above; and  
4.3. provide us with any amended Environmental Authorisation, EMPr, Layout plan and any other applicable 

new documents or changes that have taken place, to date. 

 
5. Whilst we will not address each decision or record every aspect that our client disputes, we place on record that 

our client objects to the following aspects of the Minister’s decision: 
 

5.1. that the increase in fuel generated gas operation capacity from 300MW to 400MW, does not trigger a listed 
activity.  We note that the Minister takes the view that even though the Listed Activity 2 governs 
development or operation of facilities for the generation from a non-renewable resource where the 
electricity output is 20 megawatts or more, the listed activity is not triggered since there is no additional 
capacity from the original proposed 300MW fuel operated gas to power together with 100MW steam 
generation in the original environmental authorisation to 400MW of gas power with no steam generation 
in the new environmental authorisation;  

5.2. that a climate change impact assessment (CCIA) is not necessary. The Minister maintained that it is not 
necessary as the Thabametsi High Court judgment, which confirmed the need for climate impact 
assessments in EIAs, does not apply retrospectively, and greenhouse gas (GHG) emissions were assessed 
in the December 2020 Air Emission Licence Process, and submitted in the responding statement by the 
Applicant; and 

5.3. that the amendment process was the correct process to be followed in granting this environmental 
authorisation amendment.  

 
6. With regard to the above, kindly indicate the reasons for the Minister’s decision in relation to the above in 

particular: 
 
6.1. The Minister is of the view that different set of criteria and consideration apply for considering the EIA and 

amendment application. What are all the relevant factors that were considered when deciding this 
amendment application?  

6.2. What are the changes in the surrounding circumstances that the Minister identified in considering the 
amendment application, the impacts related to the proposed change, advantages and disadvantages, and 
the measures to avoid, manage and mitigate the impacts? 

6.3. What factors did the Minister take into account in considering the climate change impacts of the project as 
a result of the increase in water utilisation from 50-270000m3/year to 3400-1.2million m3 per year?  Did 
the Minister consider the climate and environmental impacts of the water use increase? If not, why not? If 
yes, what document(s) did the Minister rely on considering the impacts of such water usage increase? 

6.4. Did the Minister consider the need and desirability of the project as a whole, as well as the 100MW increase 
of the fuel component?  What document(s) was/were considered in taking this factor into account and 
what was the reasoning that established the need and desirability for the project as amended? 

6.5. What is the reason behind the Minister’s decision that the 100MW increase in the non-renewable fuel 
generation capacity does not trigger a listed activity; and that Activity 2 Listing Notice 2 only specifies the 
threshold for generation capacity but does not regulate the generation method, despite the obvious 
change in the anticipated impacts of the project brought about by this change in capacity? 

6.6. What is the Minister’s reason for deciding that climate change impacts of the project were not a relevant 
factor to be considered in deciding this amendment despite the Thabametsi judgment? And on what basis 
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did the Minister decide that the need for a CCIA does not apply retrospectively, but only applies to an EIA 
applied for after the Thabametsi decision in 2017? 

6.7. Did the Minister consider the broader climate change impacts of the proposed amendments (namely the 
ways in which the project as amended could be impacted by climate change or the ways in which the 
project as amended might exacerbate the project area’s vulnerability to the impacts of climate change), as 
well as the GHG emissions from the 100MW capacity increase in the fuel generation component? If so, 
what information and records did the Minister rely on in considering this? 

6.8. What is the reason for the Minister’s decision that the consideration of the GHG emission component of 
the Air Quality Impact Assessment of December 2020, which was submitted in support of the Air Emission 
Licence application process, was the appropriate process for considering the environmental authorisation 
amendment application?  This is particularly relevant, given that this document was not included in the 
initial amendment application, and was only included as a part of the Applicant’s responding statement 
during the appeal process. 

6.9. What is the reason for the Minister’s decision that GHG emissions contained the December 2020 Air Quality 
Impact Assessment was adequate for the purposes for assessing the climate change impacts, and that 
climate change impact assessment is not required, including for the additional 100MW increase in the fuel 
component? 

6.10. Is the Minister of the view that 100MW increase in fuel generation capacity (as opposed to 100MW steam 
generation) was assessed and included in the initial application or taken into consideration in the initial 
environmental authorisation process and accordingly the applicant has met the Regulation31(a) and (b) of 
the EIA Regulations, 2014? If so, what information and records did the Minister rely on to reach this 
conclusion? 

 
7. In light of the above, we kindly request that the Minister, CD:IEA and the Applicant provide us with an update 

since the appeal decision, as per paragraph 4 above, and for the Minister to provide us with the reasons for her 
decision, as outlined in paragraph 6 above. 

 
8. Lastly, we request that you forward us the responding statement submitted by the Applicant, as the link to the 

document provided is no longer accessible. 
 

9. We thank you for your assistance in this matter, and look forward to receiving your response on or before 7 
October 2021. 

 
 
 
Yours faithfully 
CENTRE FOR ENVIRONMENTAL RIGHTS 
 

per:  
 
Michelle Koyama 
Attorney 
Direct email: mkoyama@cer.org.za 

 

 

 

 


