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CASE CCT 66/21: APPLICANTS’ PRACTICE NOTE 

 

Nature of the proceedings 

1. In this application, the Applicants seek leave to appeal against the dismissal by 

the Western Cape High Court (per Goliath DJP) of exceptions taken by the 

Applicants, as plaintiffs, in three actions for defamation. The High Court heard 

the exceptions together. 

2. The exceptions concern the so-called ‘First Special Pleas’ in each of the 

actions. By dismissing the exceptions, premised on an allegation that the First 

Special Pleas lack averments necessary to sustain the defence they purport to 

raise, the High Court, in its words, “introduce[d] a novel Strategic Litigation 

Against Public Participation (SLAPP) defence” into our law. 

3. The High Court, at the same time, also decided an additional set of exceptions 

in the abovementioned actions, directed at the so-called ‘Second Special 

Pleas’. Those exceptions were determined in the Applicants’ favour and are the 

subject of an application for leave to appeal under CCT 67/21, set down for 

hearing together with this application. 
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The issues  

4. The following issues arise for determination: 

4.1. The appealability of the order of the High Court, dismissing the 

Applicants’ exception. 

4.2. Leave to appeal to the Constitutional Court (directly from the High 

Court). 

4.3. Whether, under the common law, an abuse of process can give rise to 

a stand-alone substantive defence. 

4.4. If so, whether ulterior motive alone, and without regard to the merits of 

a claim, can constitute an abuse of process giving rise to a stand-alone 

substantive defence. 

4.5. If either or both of paras 4.3 and 4.4 are answered in the negative, 

whether the common law is inconsistent with the Constitution, 1996 in 

a manner that requires development by the Court. 

Necessary portions of the record 

5. The Registrar of the High Court intervened in the preparation of the record in a 

manner that renders it somewhat counterintuitive. 

5.1. The judgment of the High Court is at Vol. 3, pp 276 – 310.  
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5.2. The founding and answering papers in this application are at Vol. 4, pp 

311 – 365. 

6. In addition to the judgment of the High Court and the application papers, it is 

suggested that the Court have regard to the particulars of claim, pleas and 

exceptions in each of the three underlying actions (without their annexures). 

They are: 

6.1. the Clarke matter Vol. 1, pp 4 – Vol. 2, pp 157; 

6.2. the Dlamini matter at Vol. 2, pp 158 – Vol. 3, pp 219; and 

6.3. the Reddell matter at Vol. 3, pp 220 – 274. 

Estimated duration of oral argument for the Applicants 

7. Approximately 1 hour in this matter.   

Summary of the argument for the Applicants 

Appealability 

8. The order of the High Court meets the requirements of the ‘Zweni test’ for 

appealability, as applied by this Court, on the basis of the effect it shall have on 

the actions. In essence, recognising the ‘SLAPP defence’ on the terms that it is 

pleaded shall permit the Respondents (as defendants) to put the Applicants (as 

plaintiffs) on trial in the actions where the only issue will be the Applicants’ 

motives. Findings of ulterior motive shall result in the actions being dismissed 
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without any regard to the merits of the Applicants’ claims for defamation. Similar 

considerations weighed with this Court in Khumalo and Others v Holomisa 2002 

(5) SA 401 (CC) at para 11. 

Leave to appeal 

9. The application engages both this Court’s constitutional and general 

jurisdiction. Important from the Applicants’ perspective is their right of access to 

courts in terms of s 34 of the Constitution. A resolution of the disputes between 

the parties, without reference to the merits of those disputes, implicates the 

Applicants’ right to a fair public hearing. What may constitute an abuse of 

process and the protections afforded to a litigant confronted with an abuse of 

process raise arguable points of general public importance that transcend the 

interests of the parties. 

10. The Applicants and Respondents agree that the interests of justice favour an 

appeal to this Court at this stage. The issues are important and of broader 

application than the parties. Pragmatism strongly favours this matter being dealt 

with together with that under CCT 67/2021, and the Supreme Court of Appeal 

is unlikely to entertain one or both matters. 

11. As it is understood, the Respondents confine their opposition to the merits of 

the application. Their preference is for this Court to engage with the merits of 

the application, at this stage.  
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Merits 

12. The Respondents’ ‘SLAPP special pleas’ postulate that, under the common 

law, a litigant may raise an abuse of process as a stand-alone defence to a 

substantive claim and that ulterior motive alone, to the exclusion of the merits 

of a claim, may give rise to an abuse of process. 

13. This runs contrary to cases such Member of the Executive Council for the 

Department of Co-operative Governance and Traditional Affairs v Maphanga 

[2020] 1 All SA 52 (SCA), that place clear (if not exclusive) emphasis on the 

merits of a claim in the abuse of process of analysis. 

14. It being the case that the Respondents seek to exclude the merits of a claim 

from the abuse of process analysis, contrary to the abuse of process doctrine, 

the Respondents’ SLAPP special pleas lack averments necessary to sustain 

the defence they wish to raise. The Applicants’ ‘first set of exceptions’, 

otherwise compliant with the exception procedure, accordingly, stand to be 

upheld. 

15. The Applicants oppose the development of the common law for which the 

Respondents contend in the alternative on the basis that the Respondents have 

failed to satisfy the applicable test, as summarised by this Court in MEC for 

Health & Social Development, Gauteng v DZ obo WZ 2018 (1) SA 335 (CC) at 

para 31. 

16. The common law principles of abuse of process are not inconsistent with s 16 

or s 34 of the Constitution, being the provisions of the Constitution on which the 
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Respondents rely, nor the constitutional value system. Moreover, the 

international approach to the regulation of SLAPP suits, invoked by the 

Respondents, is merits-centric and establishes that law reform on the topic is a 

complicated exercise best left to the legislature. 

Pertinent authorities 

17. Khumalo and Others v Holomisa 2002 (5) SA 401 (CC) 

18. Member of the Executive Council for the Department of Co-operative 

Governance and Traditional Affairs v Maphanga [2020] 1 All SA 52 (SCA) 

Contact details of the Applicants’ legal representatives 

19. Attorney:  Ross Kudo of Kudo Law: ross@kudo.co.za; 082 567 7244 

20. Counsel: PB Hodes SC: hodes@capebar.co.za; 083 675 2522 

HJ De Waal SC: hjdewaal@capebar.co.za; 082 411 7868 

CJ Quinn: cjquinn@capebar.co.za; 083 451 2916 

PB Hodes SC 
HJ De Waal SC 
CJ Quinn 
Counsel for the Applicants 

in CCT 66/21 

9 December 2021 

Chambers Cape Town 

mailto:ross@kudo.co.za
mailto:hodes@capebar.co.za
mailto:hjdewaal@capebar.co.za
mailto:cjquinn@capebar.co.za


1 
 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

Cases CCT 66/21 and CCT 67/21 
 
 
 

Case CCT 66/21 
 
In the matter between: 
 
MINERAL SANDS RESOURCES (PTY) LIMITED  First Applicant 
 
MINERAL COMMODITIES LIMITED Second Applicant 
 
ZAMILE QUNYA  Third Applicant  
 
MARK VICTOR CARUSO  Fourth Applicant 
 
and  
 
CHRISTINE REDDELL  First Respondent 
 
TRACEY DAVIES  Second Respondent  
 
DAVINE CLOETE  Third Respondent 
 
MZAMO DLAMINI  Fourth Respondent 
 
CORMAC CULLINAN  Fifth Respondent 
 
JOHN GERARD INGRAM CLARKE  Sixth Respondent 
 

 
 

Case CCT 67/21 
 
CHRISTINE REDDELL  First Applicant 
 
TRACEY DAVIES  Second Applicant 
 
DAVINE CLOETE  Third Applicant 
 
MZAMO DLAMINI  Fourth Applicant 
 
CORMAC CULLINAN  Fifth Applicant  
 
JOHN GERARD INGRAM CLARKE  Sixth Applicant 
 
and 
 



2 
 

MINERAL SANDS RESOURCES (PTY) LIMITED  First Respondent 
 
MINERAL COMMODITIES LIMITED  Second Respondent 
 
ZAMILE QUNYA  Third Respondent 
 
MARK VICTOR CARUSO  Fourth Respondent 
 

CASE CCT 66/21:  APPLICANTS’ WRITTEN ARGUMENT 

 

 

TABLE OF CONTENTS 

A. INTRODUCTION ............................................................................................... 3 

B. BACKGROUND ................................................................................................. 7 

C. APPEALABILITY AND LEAVE TO APPEAL ...................................................... 9 

D. MERITS OF THE APPEAL .............................................................................. 15 

(i) The law as it stands at present ................................................................ 15 

(ii) The common law development contended for by the Defendants ........... 30 

E. CONCLUSION ................................................................................................. 40 

 

 

 

 

 

 

 



3 
 

A. INTRODUCTION 

1. This written argument is delivered on behalf of the Applicants in Case CCT 

66/21. As directed by the Acting Chief Justice,1 argument is advanced in 

support of the Applicants’ application for leave to appeal and on the merits of 

their appeal.   

2. Two of the Applicants, in different combinations, are Plaintiffs in each of three 

actions for defamation issued out of the Western Cape Division of the High 

Court. The three actions are: 

2.1. Mineral Sands Resources (Pty) Ltd and Zamile Qunya v Christine 

Reddell, Tracey Davids and Davine Cloete (WCHC Case No. 

7595/2017) (the Reddell matter); 

2.2. Mineral Commodities Limited and Mark Victor Caruso v Mzamo Dlamini 

and Cormac Cullinan (WCHC case no 14658/2016 (the Dlamini 

matter); and 

2.3. Mineral Commodities Limited and Mark Victor Caruso v John Gerard 

Ingram Clarke (WCHC case no 12543/2016) (the Clarke matter). 

 
1 The directions of the Acting Chief Justice are at Vol 4, p. 419. See para 4. 
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3. The First Plaintiff2 in each of the actions is a “trading corporation”3 operating in 

the mining sector.4  The Second Plaintiffs are natural persons and office 

bearers of the relevant First Plaintiffs.5  The Defendants are natural persons. In 

an effort to avoid any confusion between this application (CCT 66/21) and that 

under case number CCT 67/21, where appropriate, the parties will be referred 

to as they are cited in the High Court, i.e., as Plaintiffs and Defendants and not 

as Applicants and Respondents. 

4. In each of the actions, in their respective particulars of claim, the Plaintiffs allege 

that each of the Defendants made actionable defamatory statements that (at 

times very loosely) relate to the mining operations conducted by the Plaintiffs. 

The Plaintiffs seek damages,6 alternatively the publication of apologies.7 The 

Defendants deny having defamed the Plaintiffs and, in the alternative, raise 

justification defences. 

5. Additionally, the Defendants raise two substantively identical special pleas in 

each of the actions. The first set of special pleas is entitled: “Abuse of process 

and strategic litigation against public participation”.8 The second set of special 

 
2 The First Plaintiff in the Dlamini and Clarke matters, Mineral Commodities Ltd, is the “parent company” 
of the First Plaintiff in the Reddell matter, Mineral Sands Resources (Pty) Ltd.  See Vol 3, p. 240, para 4. 
(Hereafter, for ease of reference, the pleadings in the actions shall be referred to with reference to those 
in the Reddell matter). 
3 Vol 3, p. 242 para 8. 
4 Vol 3, p. 225, para 3.1. 
5 Vol 3, p. 225, para 2. 
6 As the Defendants point out (Vol 4, p. 343, para 5), across the three actions, the Plaintiffs seek 
damages in the sum of R14.15 million. That is a product of the toting up of some 36 separate claims. 
Aside from claims relating to allegations of murder for hire in the Dlamini matter, where the relevant 
Plaintiffs claim damages of R1,000,000, the Plaintiffs seek damages of R250,000 per claim and 
R500,000 per claim, where the defamatory statement is regarded as particularly egregious. That the 
Respondents, taken together, were prolific in their defamation of the Applicants, resulting in a high total 
damages claim, cannot count in their favour. 
7 Vol 3, p. 233. 
8 Vol 3, p. 239. 
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pleas is entitled: “Failure to plead patrimonial loss and failure to plead falsity”.9  

The Plaintiffs took exception to both sets of the special pleas in each of the 

actions.10 The Plaintiffs did so on the basis that the special pleas lack 

averments necessary to sustain the defences they purport to raise. 

6. The exceptions were heard together by the High Court (per Deputy Judge 

President Goliath).11 The High Court dismissed the Plaintiffs’ exceptions to the 

first set of special pleas – those the Defendants refer to as “the SLAPP special 

pleas”. It upheld the Plaintiffs’ exceptions to the second set of special pleas – 

those the Defendants refer to as the “corporate defamation special pleas”. 

7. This argument concerns only the SLAPP special pleas and the exceptions 

thereto, in respect of which Plaintiffs were unsuccessful before the High Court. 

The Plaintiffs seek leave to appeal against the High Court’s Order insofar as it 

dismissed with costs the Plaintiffs’ exceptions to the SLAPP special pleas – 

what Goliath DJP referred to in her order as the “first set of exceptions”.12 

8. The SLAPP special pleas are comprised of two parts. First, the Defendants, in 

effect, contend that, under the common law, to sue with an ulterior motive is an 

abuse of process, and that an allegation of such abuse may be raised as a 

substantive defence. Secondly, in the alternative, and if the common law does 

not recognise the abuse of process defence for which the Defendants contend, 

 
9 Vol 3, p. 242. 
10 Vol 3, p. 271. 
11 Both sets of exceptions in all three actions were heard together by Order of the Judge President. 
12 The High Court’s judgment is at Vol 3, p. 276. The High Court’s Order is in the same volume at p. 310. 
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it stands to be developed accordingly. The High Court found in favour of the 

Defendants on the first leg. 

9. The Plaintiffs contend that the High Court erred in finding that our common law 

already accommodates what it described as the “novel Strategic Litigation 

Against Public Participation (SLAPP) defence”,13 as pleaded by the Defendants 

in their SLAPP special pleas. Simply put, as it currently stands, our law does 

not regard the motive for bringing a claim (as distinct from the merits of that 

claim) as determinative of abuse of process. The Defendants’ SLAPP special 

pleas, as pleaded, disregard the merits completely and accordingly lack 

averments necessary to sustain the defence they purport to raise. 

10. Recognition of the inability of our common law to accommodate the Defendants’ 

SLAPP defence should have triggered the second leg of the SLAPP special 

pleas: that which seeks the development of the common law. However, due to 

the (erroneous) finding regarding the common law as it stands, the High Court 

did not reach the second leg,14 which now arises for determination by this Court. 

The Plaintiffs resist the development of the common law for which the 

Defendants contend on the basis that it is undesirable, unconstitutional and 

unnecessary. Moreover, the sort of extensive law reform necessary to fairly 

introduce a ‘SLAPP defence’ is best left to the legislature. 

11. Regarding leave to appeal, both constitutional issues and arguable points of 

general public importance are raised. There are also other compelling reasons, 

 
13 Vol 3, p. 277, para 1. 
14 Vol 3, p. 310, para 68. 
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set out below, which make it in the interests of justice for this Court to determine 

the appeal at this stage.  

12. Ultimately, the Plaintiffs seek an order (i) granting them leave to appeal; (ii) 

upholding their appeal; (iii) setting aside para (1) of the Order of the High Court; 

and (iv) ordering that the Plaintiffs’ first set of exceptions are upheld, with the 

Defendants being granted leave to amend their first special pleas within 

15 days. The Plaintiffs also seek costs, including the costs of three counsel. 

B. BACKGROUND 

13. In each of the Reddell, Dlamini and Clarke matters, the Plaintiffs rely on serious 

allegations that are per se defamatory in many instances, and in respect of 

which they seek damages, alternatively the publication of apologies.  

13.1. In the Reddell matter allegations were made of political corruption and 

bribery.15  

13.2. The Plaintiffs in the Dlamini matter were accused on public radio of 

murder. The First Defendant in that matter said on Radio 702 and 

Cape Talk: “I would like to know if Mark [the Second Applicant] is going 

to carry on paying for hit men to kill the people in this community?”. 

The presenter of the radio programme responded to ask, “Are you 

accusing the company of the assassinations, are you accusing the 

company directly of murders?”, to which the First Defendant 

 
15 Vol 3, p. 229, para 16 and Vol 3, p. 230, para 22. 
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responded, “Yes, I am”.16 A more egregious defamation one could 

hardly imagine. 

13.3. In the Clarke matter, the Defendant is alleged to have made no less 

than 28 separate defamatory statements.17 

14. The actions, instituted in 2016 and 2017, have followed a circuitous route. Both 

parties have amended their pleadings on multiple occasions.18 The Plaintiffs’ 

discovery in the Reddell matter was the subject of an opposed application, 

which was decided in the Plaintiffs’ favour. The adjudication of the exceptions 

to the special pleas also caused substantial delay.19 

15. As matters stand on the pleadings, the Defendants deny having defamed the 

Plaintiffs and, in the alternative, plead traditional justification defences (truth 

and public interest, fair comment and so on). The Defendants thus raise the two 

special pleas in addition to the more standard-fare response to allegations of 

defamation. 

16. Consistent with the exception procedure, the Plaintiffs sought (and still seek) a 

decision on a point of law that disposes of an important part of the Defendants’ 

cases, thereby avoiding the leading of “unnecessary” evidence at trial.20 The 

analysis must assume, in the Defendants’ favour, that the allegations in their 

 
16 Vol 2, p. 164, para 8. 
17 The particulars of claim in the Clarke matter are at Vol 1, p 4 and following. 
18 Certain of the amendments of the Plaintiffs in the Clarke matter are pleaded at Vol 2, p. 124, paras 1.2 
– 1.5.  
19 The exception in the Clarke matter, for instance, is dated 22 January 2020 (Vol 2, p. 156). The High 
Court delivered its judgment on 9 February 2021. 
20 Alphina Investments Ltd v Blacher 2008 (5) SA 479 (C) at 483B. 
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SLAPP special pleas, as they stand and without regard to outside facts,21 are 

true.22 It is for the Plaintiffs to persuade the Court that, upon every interpretation 

that the SLAPP special pleas can reasonably bear, no defence is disclosed23 

at all or due to the Defendants’ failure to plead a material fact or facts that they 

must prove in order to support their right to judgment.24  

C. APPEALABILITY AND LEAVE TO APPEAL 

17. As stated in the Plaintiffs’ founding papers, in addition to satisfying the test for 

leave to appeal, they must overcome an inter-related hurdle: appealability.  

18. For reasons stemming from the well-trodden ‘Zweni test’,25 the dismissal of an 

exception is generally not appealable. More often than not, the dismissal of an 

exception has no bearing on the rights of the parties, or the relief claimed in the 

main proceedings. It generally remains open to an unsuccessful excipient to re-

run at trial what was the subject of its exception.  

19. Baliso v Firstrand Bank Limited t/a Wesbank 2017 (1) SA 292 (CC) concerns 

an application for leave to appeal against the dismissal of an exception in which 

the applicant for leave to appeal to this Court fell on the wrong side of the Zweni 

 
21 Baliso v FirstRand Bank Ltd t/a Wesbank 2017 (1) SA 292 (CC) at para 33. 
22 Stewart v Botha 2008 (6) SA 310 (SCA) at para 4. 
23 First National Bank of Southern Africa Ltd v Perry NO 2001 (3) SA 960 (SCA) at para 6. 
24 South African National Parks v Ras 2002 (2) SA 537 (C) at 542 E-F. This dictum applies equally to a 
defendant’s pleading. Fundamentally defective pleadings of a plaintiff and defendant should be treated 
on an equal footing. See Constantaras v BCE Foodservice Equipment (Pty) Ltd 2007 (6) SA 338 (SCA) 
at 349A-B. 
25 Zweni v Minister of Law and Order 1993 (1) SA 523 (A).  At 532J-533A, Harms JA, writing for the 
Court, noted that, in determining in which category a judicial determination falls, one must look “not 
merely [at] the form of the [judicial pronouncement]… but also, and predominantly, [at] its effect”. He 
then enumerated three attributes that an appealable judgment has: “[F]irst, the decision must be final 
in effect and not susceptible of alteration by the Court of first instance; second, it must be definitive of 
the rights of the parties; and, third, it must have the effect of disposing of at least a substantial portion 
of the relief claimed in the main proceedings.” 
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test, even as somewhat more forgivingly applied by this Court.26 The applicant 

however met none of the Zweni requirements,27 and he was refused leave to 

appeal by the majority of this Court, which held that the interests of justice did 

not necessitate the granting of leave to appeal and the hearing of an appeal. 

20. This application is fundamentally different because of the effect the High Court 

order will have on the actions. The High Court found that our common law 

recognises a SLAPP defence to an action for defamation which requires no 

consideration whatsoever of the merits of the claim. This, in effect, permits a 

defendant to seek the dismissal of an action solely on the basis that it is brought 

for an ulterior purpose and without any consideration of the merits of the 

plaintiff’s claim. This, potentially at least, is definitive of the rights of the parties 

in the actions and may, down the line, dispose of the actions in their entirety. 

The Defendants are now at large to seek the separation of their SLAPP special 

pleas from the remainder of the actions, and to put the Plaintiffs on trial where 

the central, if not the only, issue will be the Plaintiffs’ motive  If it is established 

in those proceedings that the Plaintiffs act with an ulterior purpose, the actions 

will fall to be dismissed. 

21. This renders the order of the High Court appealable on the Zweni test. In any 

event, the interests of justice favour the granting of leave to appeal.28 This will 

be addressed in the context of the test for leave to appeal simpliciter. Before 

turning to that analysis, and because of the bearing it has on appealability, 

 
26 Baliso para 7, where the Court quotes from International Trade Administration Commission v SCAW 
South Africa (Pty) Ltd 2012 (4) SA 618 (CC) para 19. 
27 Baliso paras 19 – 20. 
28 Baliso paras 10 and 20 – 21; Khumalo v Holomisa and Others 2002 (5) SA 401 (CC) paras 7 – 16.  
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consideration must be given to the judgment of this Court in Khumalo and 

Others v Holomisa. 

22. Khumalo v Holomisa too concerned an application for leave to appeal against 

the dismissal of an exception by a High Court in the context of an action for 

defamation.29 The applicant, the defendants a quo, sought, essentially, to 

introduce a novel defence in an action for defamation, more particularly that a 

plaintiff needs to plead falsity in certain circumstances. The defendants sought 

to do so by excepting to the plaintiff’s particulars of claim for failing to plead 

falsity.30 The High Court dismissed the exception. The defendants then sought 

leave to appeal against the High Court’s failure to recognise the novel defence.  

Here the position is the same, save that the Plaintiffs seek leave because a 

novel defence was recognised. 

23. In granting leave, but dismissing the appeal, Justice O’Regan, with whom the 

remainder of the Court concurred, held that “[t]he outcome of an appeal on the 

exception, therefore, will be determinative of the manner in which the trial is 

conducted in the High Court”.31  The same considerations apply, with an even 

more significant potential impact, in the present instance.32 As stated, the 

SLAPP special pleas leave the Defendants at large to trigger a procedure that 

may result in the dismissal of the actions for ulterior motive alone, fundamentally 

changing the manner in which the trials are to be conducted. 

 
29 Khumalo v Holomisa para 2.  
30 Khumalo v Holomisa para 3. 
31 Khumalo v Holomisa para 11. 
32 The effect of Order of the High Court must feature too in the interests of justice analysis.  See Khumalo 
v Holomisa para 10. 
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24. Turning to the test for leave to appeal, the issues under consideration – what 

constitutes or should constitute an abuse of process and how an abuse of 

process defence may be deployed or should be permitted to be deployed – 

engage the Court’s constitutional jurisdiction on a number of fronts.33 

25. First and foremost, the case is concerned with the appropriate balance to be 

struck between the Plaintiffs’ right to dignity, including their reputation, and the 

Defendants’ right to freedom of speech. This Court has recognised that the 

development of the common law in line with the values of the Constitution 

constitutes a constitutional issue.34 The particular question in the present 

instance is whether the existing common law of defamation and abuse of 

process is consistent with the Constitution or whether the common law stands 

to be developed to better protect the freedom of expression of those who seek 

to advance an “environmental”35 agenda against those who litigate with an 

ulterior purpose. The Plaintiffs contend that the introduction of a SLAPP 

defence which has no regard to the merits, accords far too much weight to 

freedom of expression. 

26. Secondly, the case implicates the Plaintiffs’ right of access to courts, i.e., s 34 

of the Constitution.36  As we shall explain below, with reference to the position 

 
33 Section 167(3)(b)(i) of the Constitution, 1996. 
34 K v Minister of Safety and Security 2005 (6) SA 419 (CC) para 17. 
Phoebus Apollo Aviation CC v Minister of Safety and Security 2003 (2) SA 34 (CC) paras 3 and 9; and 
S v Boesak 2001 (1) SA 912 (CC) para 15(b). 
35 Vol 4, p. 362, para 71. 
36 Section 34 of the Constitution reads:  “Everyone has the right to have any dispute that can be resolved 
by the application of law decided in a fair public hearing before a court or, where appropriate, another 
independent and impartial tribunal or forum.”  In Zondi v MEC for Traditional and Local Government 
Affairs 2005 (3) SA 589 (CC) this Court held at para 82:  “[t]he right of access to courts is an aspect of 
the rule of law.  And the rule of law is one of the foundational values on which our constitutional 
democracy has been established”. 
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in foreign jurisdictions, the introduction of a SLAPP defence is invariably 

accompanied by procedural safeguards which prevent procedural unfairness. 

Our law has no equivalent procedures. The SLAPP defence will clearly 

implicate the Plaintiffs’ right to a fair public hearing. The Dlamini matter serves 

as a stark illustration of what is at stake. The First Defendant in that matter 

accused the Plaintiffs of murder on public radio. The High Court held that the 

Second Plaintiff may first be put on trial regarding his motive only. This kind of 

trial-within-a-trial procedure regarding motive is foreign to our law, and unfair. 

Why, in any event, should a defendant be granted this procedural advantage 

but not a plaintiff? In other words, why should the First Defendant’s motive for 

calling the Second Plaintiff in the Dlamini matter a murderer not be the subject 

of a trial-within-a-trial. Was this said in the belief that it was true or with the 

ulterior motive of causing harm to the First Plaintiff’s mining operations, 

something with which the Defendants do not agree, but which have been 

authorised by government? 

27. The issues under consideration do not only engage the Court’s constitutional 

jurisdiction, they also engage its general jurisdiction. The application clearly 

raises arguable points of general public importance. That the issues under 

consideration – pertaining to what constitutes an abuse of process and the 

protections afforded to a litigant confronted with an abuse of process – are 

arguable is established, with respect, by the authorities on which the parties 

rely for their respective contentions. The public interest in the proceedings 

before the High Court and the outcome of those proceedings establishes that 

the issues transcend the narrow interests of the parties. 
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28. The overall test is whether it is in the interests of justice to grant leave to appeal. 

This requires balancing an array of factors, including reasonable prospects of 

success, which is not determinative, but is a weighty factor. Other relevant 

factors bearing emphasis include: the importance of the issues; whether a 

decision by this Court is desirable; and the public interest in the determination 

of the issues.37 

28.1. The issues are of manifest importance. The Defendants describe them 

as being of pressing constitutional import,38 a submission with which 

the Plaintiffs agree. In fact, the Plaintiffs and the Defendants make 

common cause regarding the Plaintiffs’ application for leave to appeal 

and, particularly, that the interests of justice favour granting leave, save 

that the Defendants submit that the appeal is without merit.39 

28.2. As mentioned, the issues under consideration concern a principle of 

general application in a field of public import. This, apparent from the 

nature of the issues themselves, was illustrated by the public interest 

at the hearing before the High Court, its coverage in the media and the 

participation of CALS and UCT as amici curiae.  

28.3. There are compelling practical reasons for this Court to grant leave to 

appeal at this stage. This application is set down for hearing together 

with that in respect of the corporate defamation special pleas 

(CCT 67/21). For reasons articulated by the Defendants,40 and which 

 
37 King N.O. and Others v De Jager and Others 2021 (4) SA 1 (CC) para 21. 
38 Vol 4, p. 351, para 35. 
39 Vol 4, p. 344, paras 11 – 12. 
40 Vol 4, p. 352, paras 37 – 38. 
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weighed with this Court in Khumalo v Holomisa,41 the prospect of an 

appeal against the upholding of the exceptions relevant to those special 

pleas being determined by the SCA is slim. As such, the best prospect 

of a single-hearing determination of all of the issues that served before 

the High Court is in this Court.  

28.4. The Plaintiffs prospects of success will be dealt with below. 

29. In the circumstances, the Plaintiffs pray that leave to appeal be granted in terms 

of their notice of motion.42 

D. MERITS OF THE APPEAL 

(i) The law as it stands at present 

30. The SLAPP special pleas commence with what appear to be grounds for 

questioning the Plaintiffs’ motives. In this regard three grounds are raised. First, 

the Plaintiffs do not plead the falsity of the defamatory statements. Secondly, 

the Plaintiffs do not claim patrimonial loss.43 Thirdly, the Plaintiffs do not 

honestly believe that they have any prospect of recovering damages from the 

Defendants.44 

 
41 Khumalo v Holomisa paras 6 and 13. 
42 Vol 4, p. 312. 
43 This criticism and that relating to the Plaintiffs’ failure to plead falsity can only apply to the First 
Plaintiffs, as juristic persons, and only if the Defendants’ corporate defamation special pleas are upheld. 
In terms of the law as it stands at present, a plaintiff claiming for defamation, whether a juristic or natural 
person, is obliged to allege and prove neither falsity nor patrimonial loss. 
44 Vol 3, p. 239, para 2. 
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31. The Defendants allege that the actions are brought for the ulterior purpose of 

stifling criticism of the Plaintiffs, more particularly:45 

31.1. discouraging, censoring, intimidating and silencing the defendants in 

relation to public criticism of the plaintiffs; and 

31.2. intimidating and silencing members of civil society, the public and the 

media in relation to public criticism of the plaintiffs. 

32. The Defendants contend for a pattern of conduct evidenced by the three actions 

which share the above characteristics.46 

33. It is not clear whether the three grounds for questioning the Plaintiffs’ motives 

(not pleading falsity; not claiming patrimonial loss; no prospect of recovering 

damages), taken together with the alleged pattern of conduct, evidence the 

ulterior purpose of stifling criticism alleged. If so, the inference is not justified. 

There are obvious completely innocuous explanations for the failure of the 

Plaintiffs to plead falsity (it is not required by the law as it stands); why they did 

not claim patrimonial loss (maybe none was suffered, or it would be too difficult 

to quantify); and why they sue despite not having a prospect of recovering 

damages (an apology is claimed in the alternative). These three grounds 

accordingly appear to be but some of the factors that the Defendants claim 

demonstrate that the Plaintiffs have an ulterior purpose. The factors cannot be 

 
45 Vol 3, p. 39, para 3. 
46 Vol 3, p. 240, para 4. 
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the only ones to be taken into account when determining whether the claims 

are brought for such a purpose. 

34. However, on the approach to exceptions set out above, the factual underpinning 

of the defence – that the Plaintiffs act with an ulterior purpose47 – must be 

accepted for purposes of argument. 

35. The Defendants plead, as a legal conclusion, that the Plaintiffs’ conduct in 

bringing each of the actions (the paragraph numbering quoted below is the 

same in all three actions):48 

“5.1 is an abuse of process; and/ or 

5.2 amounts to the use of court process to achieve an improper end 
and to use litigation to cause the defendants financial and/or other 
prejudice in order to silence them; and/or 

5.3 violates the right to freedom of expression entrenched in 
section 16 of the Constitution.”49 

36. Again, the legal conclusion is set out in three parts. It is in fact not three separate 

defences but one, namely an abuse of process. The allegation of an improper 

use of litigation and the allegation of a violation of the right of freedom of 

expression are presumably made in support of this legal conclusion. 

37. Essentially, the Defendants contend for an abuse of process as a stand-alone 

defence50 and the Defendants rely entirely on the Plaintiffs’ motives for bringing 

 
47 Vol 3, p. 240, para 4.1. 
48 Vol 3, p. 241. 
49 Reference to s 15 of the Constitution in the Reddell matter is an obvious typographical error, not 
repeated in the Dlamini and Clarke matters. 
50 Paragraph 5.2 of the SLAPP special pleas is nothing more than a slightly different articulation of part 
of the traditional definition of “abuse of process”. As such, it adds nothing to paragraph 5.1 of the special 
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the actions as constituting the abuse for which they contend. The merits of 

Plaintiffs’ claims do not arise for consideration. Because the Plaintiffs act with 

an ulterior motive, they abuse the process of the Court. That is the crux of the 

SLAPP special pleas. 

38. Two issues arise for determination, in the context of the common law as it 

stands at present: 

38.1. whether an abuse of process, if and however established, gives rise 

to a stand-alone defence to a substantive claim; and 

38.2. if so, whether ulterior motive alone constitutes an abuse of process 

defence, without any regard to the merits of that claim. 

39. On the latter aspect, at times, the Defendants take issue with the Plaintiffs’ 

characterisation of the SLAPP special pleas as dependent on ulterior motive 

alone constituting an abuse.51 At other times, they appear to accept that the 

SLAPP special pleas depend on motive being the determinative feature of the 

defence.52 

40. But the differences between the parties may be more apparent than real. What 

confronts the Court, on this aspect of case, is whether the common law 

 
pleas. See, for instance, Beinash v Wixley 1997 (3) SA 721 (SCA) at 734 F-G where it was held that 
“an abuse of process takes place where the procedures permitted by the Rules of Court to facilitate the 
pursuit of the truth are used for a purpose extraneous to that objective”. 
51 Vol 4, p. 344, para 12. 
52 Vol 4, p. 353, para 42. The Defendants refer to other “pertinent facts”. It is unclear to what facts they 
refer. As it is understood, the essential factual allegation that underpins the SLAPP special pleas is that 
the Plaintiffs act with an ulterior motive.  
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recognises that an action may be an abuse of process without any regard to 

the merits of that action. The Defendants disregard the merits of the actions. 

41. If an action cannot be an abuse of process without a consideration of its merits, 

as the Plaintiffs contend is the position, the SLAPP special pleas lack 

averments necessary to sustain the defence they purport to raise, and the 

Plaintiffs’ exceptions stand to be upheld. 

42. The proposition for which the Defendants contend is an extraordinary one. They 

ask the trial courts seized with the actions to close the doors of court on the 

Plaintiffs,53 without any regard to the merits of their claims. The doors are to be 

closed on the basis of ulterior motive, which is present when a plaintiff fails to 

allege that the defamatory allegation on which it sues is false, fails to claim 

patrimonial loss and does not believe that it will successfully execute a 

damages award. 

43. The protection South African law affords a defendant against an abuse of 

process is limited to (1) the Vexatious Proceedings Act 3 of 1956 (“VPA”); and 

(2) the common law. 

44. The Defendants do not purport to rely on the VPA, nor could they.  

Section 2(1)(b) of the VPA,54 being the only potentially applicable section of the 

 
53 See Beinash and Another v Ernst & Young and Others 1999 (2) SA 116 (CC) para 17, where it was 
held that the right of access to court protected by s 34 of the Constitution is of cardinal importance for 
the adjudication of justiciable disputes which, by its nature, requires active protection.  
54 Section 2(1)(b) of the VPA provides as follows: 

“If, on an application made by any person against whom legal proceedings have been instituted 
by any other person or who has reason to believe that the institution of legal proceedings 
against him is contemplated by any other person, the court is satisfied that the said person has 
persistently and without any reasonable ground instituted legal proceedings in any court or in 
any inferior court, whether against the same person or against different persons, the court may, 
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VPA, requires a separate application for protection against a vexatious litigant 

to be brought by a defendant. Protection cannot be obtained simply by filing a 

plea in which abuse is alleged. Also, and although not entirely clear, it seems 

that the only relief a defendant can obtain in terms of the section is protection 

against the institution of future legal proceedings. The section does not seem 

to confer a defence to a defendant in legal proceedings that already exist.55  

Nothing turns on this as the Defendants have not brought an application as 

s 2(1)(b) of the VPA requires, nor have they asked for the type of relief for which 

s 2(1)(b) provides. This then constrains the Defendants to seek to make out a 

case for the relief they seek under the common law. 

45. It is well established that courts have the inherent common law power to strike 

out claims that constitute an abuse of process.56 As was held in Bissett and 

Others v Boland Bank Ltd and Others 1991 (4) SA 603 (D) at 608E-H, this is a 

power: 

“… which must be exercised with very great caution, and only in a clear 
case. The reason is that the courts of law are open to all, and it is only in 
very exceptional circumstances that the doors will be closed upon 
anyone who desires to prosecute an action”.57 

 
after hearing that other person or giving him an opportunity of being heard, order that no legal 
proceedings shall be instituted by him against any person in any court or any inferior court 
without the leave of that court, or any judge thereof, or that inferior court, as the case may be, 
and such leave shall not be granted unless the court or judge or the inferior court, as the case 
may be, is satisfied that the proceedings are not an abuse of the process of the court and that 
there is prima facie ground for the proceedings.” 

55 ABSA Bank Limited v Dlamini 2008 (2) SA 262 (T) para 24; Member of the Executive Council for the 
Department of Co-operative Governance and Traditional Affairs v Maphanga [2020] 1 All SA 52 (SCA) 
para 12. 
56 Western Assurance Co v Caldwell’s Trustee 1918 AD 262 at 271; African Farms & Townships Ltd v 
Cape Town Municipality 1963 (2) SA 555 (A) at 565D. 
57 The Court in Bissett and Others v Boland Bank Ltd and Others relied on Western Assurance Co v 
Caldwell’s Trustee 1918 AD 262 at 273 and Fisheries Development Corporation of SA Ltd v Jorgensen 
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46. The test for establishing the defence of an abuse of process was recently 

restated by the SCA in Member of the Executive Council for the Department of 

Co-operative Governance and Traditional Affairs v Maphanga [2020] 1 All SA 

52 (SCA) at para 25 as follows (underlining and referencing added): 

“It was firmly established in the South African common law, long before 
the advent of the Constitution, that the Supreme Court had the inherent 
power to regulate its own process and stop frivolous and vexatious 
proceedings before it. This power related solely to proceedings in the 
Supreme Court and not to proceedings in the inferior courts or other 
courts or tribunals. The following principles crystallised over the ages. It 
had to be shown that the respondent had ‘habitually and persistently 
instituted vexatious legal proceedings without reasonable grounds. 
Legal proceedings were vexatious and an abuse of the process of court 
if they were obviously unsustainable as a certainty and not merely on a 
preponderance of probability.58 I must point out at this juncture that this 
definition applied to all litigation that amounted to an abuse of court 
process. The attempt by the MEC’s counsel to distinguish the cases from 
which the principle derives on their facts was, therefore, mistaken.” 

47. The clear emphasis is on the merits of the impugned litigation. In fact, no 

mention is made of motive. The judgment of the High Court turned this on its 

head: the emphasis is on motive, and the merits are irrelevant. The manner or 

basis on which the SLAPP defence was introduced now stands in direct 

contradiction of Maphanga. In terms of Maphanga, in order for legal 

proceedings to constitute an abuse of process at common law, those 

proceedings must have been instituted without reasonable grounds and be 

obviously unsustainable on their merits as a certainty. Moreover, as appears 

 
and another; Fisheries Development Corporation of SA Ltd v AWJ Investments (Pty) Ltd and others 
1979 (3) SA 1331 (W) at 1338G. 
58 The requirement that legal proceedings must be obviously unsustainable as a certainty and not on a 
preponderance of probability appears from a number of judgments, including African Farms & 
Townships Ltd v Cape Town Municipality 1963 (2) SA 555 (A) at 565D-E. 
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from the final sentence of the quotation from Maphanga, the dictum is a general 

statement of what constitutes an abuse of process. 

48. In Maphanga, the appellant sought to preclude the respondent from instituting 

certain further legal proceedings unless the respondent first satisfied the Court 

that the contemplated proceedings are not an abuse of process.59 The 

appellant sought this relief under the VPA alternatively, and what was described 

as the appellant’s “mainstay argument”,60 the common law.61 As such, directly 

in issue was the prevention of litigation on the basis that it was an abuse of 

process under the common law. 

49. It was in this context that the SCA held, at para 25, that legal proceedings are 

vexatious and an abuse (only) if obviously unsustainable as a certainty and not 

merely on a preponderance of probability. In doing so, the SCA adopted, with 

approval, the dictum of the Appellate Division in African Farms at 565D-E. The 

SCA went on to find against the appellant, on the common law leg of his case, 

on the basis that it had not been shown as a certainty that any of the 

respondent’s claims were obviously unsustainable.62 In the circumstances, the 

principles enunciated at para 25 of Maphanga, described as “principles 

crystallised over the ages”, were an aspect of the Court’s ratio decidendi.  

50. Maphanga articulates the general test to be applied in circumstances where 

legal proceedings, contemplated or pending, are attacked as being an abuse of 

process under the common law. This appears from para 25 of Maphanga itself 

 
59 Maphanga para 6. 
60 Maphanga para 24. 
61 Maphanga para 1. 
62 Maphanga para 29. 
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where the SCA dealt with an attempt by the appellant’s counsel to distinguish 

the facts of Maphanga from earlier cases. The SCA did so in the following 

terms: “I must point out at this juncture that this definition applied to all litigation 

that amounted to an abuse of court process.”63 

51. On the strength of Maphanga, not only is it incompetent for the Defendants to 

seek to divorce the merits of the Plaintiffs’ claims from their motives for bringing 

the actions, but the Plaintiffs’ motives are irrelevant to the abuse of process 

debate. This was also the stance of the SCA in National Director of Public 

Prosecutions v Zuma 2009 (2) SA 277 (SCA), where Harms DP held at para 37: 

“The motive behind the prosecution is irrelevant because, as Schreiner 
JA said in connection with arrests, the best motive does not cure an 
otherwise illegal arrest and the worst motive does not render an 
otherwise legal arrest illegal. The same applies to prosecutions.” 

52. See, also, Zuma v Democratic Alliance and Others; Acting National Director of 

Public Prosecutions and Another v Democratic Alliance and Another 2018 (1) 

SA 200 (SCA) where Navsa ADP held as follows at para 88 (underlining 

added): 

“Moreover, Mr Mpshe ignored the dictum in the Zuma judgment by 
Harms DP that a bad motive does not destroy a good case. A 
prosecution brought for an improper purpose, so said this Court in that 
case, is only wrongful if, in addition, reasonable and probable grounds 
for prosecuting are absent. In the present case, on the NPA’s own 
version, the case against Mr Zuma is a strong one. Once it is accepted 
that the motive for a prosecution is irrelevant where the merits of the case 
against an accused are good, the motive for the timing of an indictment 
to begin the prosecution must equally be so. Mr Mpshe and Mr Hofmeyr 
appear to have overlooked the effect of this judgment and uncritically 

 
63 Maphanga at para 35. 
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adopted the ‘ulterior purpose’ justification first mentioned by Mr Hofmeyr 
in the meeting referred to in para 78 above.” 

53. It is, however, unnecessary for this Court to go so far as to find that motive is 

always irrelevant. The SLAPP special pleas become unsustainable once it is 

accepted that the merits of the actions may not be completely left out of account 

in the abuse of process of enquiry. 

54. The dictum of Harms DP in National Director of Public Prosecutions v Zuma, 

notwithstanding its context, should apply equally to actions for defamation. In 

terms of that dictum, the assessment of whether such actions are unlawful 

cannot take place without considering the merits of the claim. A party who 

claims that it has been defamed (on a basis that is not clearly unsustainable) 

should not be precluded from pursuing an action merely because it has a 

secondary purpose. 

55. It is apparent from the quoted passage of National Director of Public 

Prosecutions v Zuma itself, that the SCA’s dictum is of wider application.  

Harms DP relied on two judgments of Schreiner JA in support of his conclusion 

regarding the irrelevance of motive:  Tsose v Minister of Justice 1951 (3) SA 10 

(A) and Beckenstrater v Rotther and Theunissen 1955 (1) SA 129 (A). 

55.1. Tsose v Minister of Justice was an unlawful arrest case.  At page 17G-

H, Schreiner JA held: “For just as the best motive will not cure an 

otherwise illegal arrest so the worst motive will not render an 

otherwise lawful arrest illegal.” 



25 
 

55.2. Beckenstrater v Rotther and Theunissen concerned an alleged 

malicious prosecution.  Schreiner JA held, at 135D-E, that persons 

who have reasonable and probable cause for prosecution should not 

be deterred from setting the criminal law in motion against those 

whom they believe have committed offences, even if in doing so they 

are actuated by indirect and improper motives. 

56. Motive alone cannot be a defence in criminal law. We dare say that the 

recognition of such a defence would derail the fight against corruption 

completely. 

57. A further illustration of the wider application of the irrelevance of motive is to be 

found in Estate Logie v Priest 1926 AD 312 at 320 – 321, a case that concerned 

the alleged wrongful obtaining of a sequestration order on the basis that the 

underlying proceedings were brought for an ulterior purpose. In finding that 

there was nothing improper in using sequestration proceedings to secure the 

payment of a debt, the Appellate Division relied on English authority, Ex parte 

Wilbram (5 Madd. 1), where it was held that the motive for asserting a legal right 

is irrelevant. 

58. Before the High Court, the Defendants relied on cases that, in their submission, 

establish that bad motive alone may constitute an abuse of process. The 

Defendants however overlook the context of the cases on which they relied. 

None of these cases suggests that bad motive alone constitutes a self-standing 

defence to a substantive claim. The cases relied upon by the Defendants were: 
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58.1. Lawyers for Human Rights v Minister in the Presidency 2017 (1) SA 

645 (CC). That case concerned an exception to the Biowatch rule, 

which, contrary to how it was applied by the High Court, ordinarily 

protects those bringing constitutional cases against government 

against adverse costs orders. This Court merely reiterated that an 

exception to the rule applies to cases which are frivolous or vexatious 

or where a litigant acted from improper motive. This does not give rise 

to a defence to a substantive claim. The Court held that improper 

motive is a factor to be considered when costs orders are made in 

constitutional cases. 

58.2. Beinash v Wixley 1997 (3) SA 721 (SCA) at 734F-G.  The passages 

relied on concern an abuse of the Court’s procedures for a purpose 

extraneous to the objectives of those procedures. The abuse of 

procedures, for instance to delay a matter, is an altogether different 

topic. This is commonly known as the ‘Stalingrad defence’. It may be 

that in such an instance, the merits are not the only or even the 

predominant factor to consider. But this kind of abuse is dealt with 

procedurally, by refusing applications for a postponement, and so on.  

What the Defendants suggest is that an abuse of process constitutes 

a defence to a claim. Beinash does not establish that proposition. Nor 

do the cases on which Beinash (at 734D-F) relied, namely: 

58.2.1. Hudson v Hudson and Another 1927 AD 259 concerned 

the last-minute, mala fide abuse of the exception procedure 
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to procure a postponement.  Again, this is not what the 

Defendants are contending for. 

58.2.2. Standard Credit Corporation Ltd v Bester and Others 1987 

(1) SA 812 (W) concerned the issue of whether it was 

abusive to bring certain claims in the High Court that could 

have been prosecuted in the Magistrate’s Court. The Full 

Bench found no abuse on the facts. However, had the 

Court found to the contrary and dismissed the matters, 

nothing would have precluded the plaintiffs from pursuing 

their claims in the lower Court. 

58.3. Phillips v Botha 1999 (2) SA 555 (SCA). In that case, a private 

prosecution was used to extort money from an accused. The case 

preceded the decision in National Director of Public Prosecutions v 

Zuma. It is in any event distinguishable. Although motive is irrelevant 

in the case of public prosecutions, it is not permissible to use the 

power to prosecute for personal financial gain. To do so undermines 

the objectivity of the prosecuting process. It is not the motive, but the 

independence of the private prosecutor which was a problem. 

58.4. Roering NO v Mahlangu and Others 2016 (5) SA 455 (SCA).  That 

matter concerned the abuse of the right to cross-examine in an 

enquiry under s 417 of the Companies Act, 61 of 1973. In issue was 

whether the enquiry was being used for a purpose not contemplated 

in the Act. In issue was the abuse of a procedure provided in a statute. 



28 
 

This is irrelevant to abuse of process as a defence to a substantive 

claim. 

58.5. Gold Fields v Motley Rice LLC 2015 (4) SA 299 (GJ).  In this case, 

Mojapelo DJP dealt with the validity of champertuous agreements.  

The remarks made by the learned DJP were concerned with the 

validity of such agreements, not legal claims generally. 

58.6. Ascendis Animal Health (Pty) Ltd v Merck Sharpe Dohme Corporation 

and Others 2020 (1) SA 327 (CC) at para 40. This Court was split 5/5 

on the outcome. The defendants placed reliance on a statement by 

Khampepe J which clearly relates to an abuse of “procedures 

permitted by the Rules of Court for a purpose extraneous to the truth-

seeking objective inherent to the judicial process”. Again, this does 

not deal with the abuse of process doctrine as a defence to a 

substantive claim.   

59. It is unclear, with respect, on what basis the High Court concluded that ulterior 

motive constitutes an abuse of process and a self-standing defence to a 

substantive claim or on what basis the High Court held that the merits of an 

action have no role to play when determining whether there is an abuse of 

process. The High Court gave no specific explanation in this regard. 

60. The waters are muddied substantially at para 34 of the judgment where the 

High Court quoted Price Waterhouse Coopers Inc and Others v National Potato 

Co-operative Ltd [2004] 3 All SA 20 (SCA) at para 50, where it was held as 

follows (our underlining): 
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“The mere application of a particular court procedure for a purpose 
other than that for which it was primarily intended is typical, but not 
complete proof, of mala fides. In order to prove mala fides a further 
inference that an improper result was intended is required. Such an 
application of a court procedure (for a purpose other than that for which 
it was primarily intended) is therefore a characteristic, rather than a 
definition, of mala fides. Purpose or motive, even a mischievous or 
malicious motive, is not in general a criteria for unlawfulness or 
invalidity. An improper motive may however be a factor where the 
abuse of court process is in issue. (Brummer v Gorfil Brothers 
Investments (Pty) Ltd en andere supra at 412I-J; 414I-J and 416B). 
Accordingly, a plaintiff who has no bona fide claim but intends to use 
litigation to cause the defendant financial (or other) prejudice will be 
abusing the process (see Beinash and another v Ernst & Young and 
others 1999 (2) SA 116 (CC) para 13). Nevertheless it is important to 
bear in mind that courts of law are open to all and it is only in exceptional 
cases that a court will close its doors to anyone who wishes to 
prosecute an action (per Solomon JA in Western Assurance Co v 
Caldwell’s Trustee 1918 AD 262 at 273-274). The importance of the 
right of access to courts enshrined by section 34 of the Constitution has 
already been referred to. However, where a litigant abuses the process 
this right will be restricted to protect and secure the right of access for 
those with bona fide disputes (Beinash and another v Ernst & Young 
and others supra para 17).” 

61. This case clearly does not recognise an ulterior motive on its own as an abuse 

of process giving rise to a self-standing defence to a substantive claim. 

Improper motive was regarded to be a factor. 

62. Returning, briefly, to the legal principles applicable to exceptions, it cannot be 

disputed that the SLAPP special pleas are self-contained and amount to 

separate defences that may be struck out without affecting the remainder of the 

Defendants’ pleas. Nor can it be disputed that the Plaintiffs’ exceptions, if 

upheld, will avoid the hearing of unnecessary evidence, and promote the 

expeditious and cost-effective determination of the actions. To take but two 

examples, it will be unnecessary to lead evidence in any one of the actions 

about the alleged pattern of conduct and the enquiry into the Plaintiffs’ motives 

will fall away. 
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63. To conclude on this aspect: 

63.1. The Defendants are constrained to make out a case for a common 

law abuse of process. 

63.2. By relying on the Plaintiffs’ motives, to the exclusion of the merits of 

the Plaintiffs’ claims, the Defendants’ SLAPP special pleas lack 

averments necessary to sustain the defence on which they seek to 

rely. 

63.3. In the premises, and subject to the development of the common law 

the Defendants contend for in the alternative, the Plaintiffs’ exceptions 

stand to be upheld. 

(ii) The common law contended for by the Defendants 

64. In the alternative, and in the event that the common law does not permit the 

dismissal of the Plaintiffs’ claims as an abuse of process as the Defendants 

plead in the first five paragraphs of the SLAPP special pleas, the Defendants 

plead that the common law is inconsistent with sections 16(1)64 and 3465 of the 

 
64 16. Freedom of expression 

(1) Everyone has the right to freedom of expression, which includes - (a) freedom of the press 
and other media; (b) freedom to receive or impart information or ideas; (c) freedom of artistic 
creativity; and (d) academic freedom and freedom of scientific research 

65 34. Access to courts 

Everyone has the right to have any dispute that can be resolved by the application of law decided 
in a fair public hearing before a court or, where appropriate, another independent and impartial 
tribunal or forum. 
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Constitution, and falls to be developed in terms of sections 8(3)66 and 39(2)67 

thereof.68 The High Court did not reach this aspect. 

65. The Plaintiffs however accept that just because the High Court did not engage 

with this aspect, does not mean that this Court cannot do so.69 The case for the 

development of the common law is addressed below accordingly. 

66. In order for there to exist a basis for the development of the common law for 

which they contend, the Defendants must establish that the common law 

principles applicable to abuse of process are formulated in terms that are 

inconsistent with a particular constitutional right or otherwise inconsistent with 

the constitutional value system, thereby triggering the duty to develop the 

common law.70 

67. What must follow is a five-stage enquiry as set out by the Constitutional Court 

in Mighty Solutions CC t/a Orlando Service Station v Engen Petroleum Ltd and 

Another 2016 (1) SA 621 (CC) from para 34 onwards. This test was 

conveniently summarised by this Court in MEC for Health & Social 

 
66 8. Application 

… 

(3) When applying a provision of the Bill of Rights to a natural or juristic person in terms of 
subsection (2), a court - (a) in order to give effect to a right in the Bill, must apply, or if necessary 
develop, the common law to the extent that legislation does not give effect to that right; and (b) 
may develop rules of the common law to limit the right, provided that the limitation is in accordance 
with section 36(1). 

67 39. Interpretation of Bill of Rights 

… 

(2) When interpreting any legislation, and when developing the common law or customary law, 
every court, tribunal or forum must promote the spirit, purport and objects of the Bill of Rights. 

68 Vol 3, p. 242, para 7. As it is understood, the heading to the second special plea in the Reddell matter 
is out of place. It is above para 7, but should be below it. 
69 Vol 4, p. 356, para 50. 
70 S v Thebus and another 2003 (6) SA 505 (CC) para 28. 
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Development, Gauteng v DZ obo WZ 2018 (1) SA 335 (CC) where the following 

is stated: 

“[31] The general approach to development of the common law under 
s 39(2) is that a court must: (1) determine what the existing common-law 
position is; (2) consider its underlying rationale; (3) enquire whether the 
rule offends s 39(2) of the Constitution [i.e. whether it offends the spirit, 
purport and object of the Bill of Rights]; (4) if it does so offend,  consider 
how development in accordance with s 39(2) ought to take place; and 
(5) consider the wider consequences of the proposed change on the 
relevant area of the law.”  

68. The first and second stages of the enquiry are dealt with above. Regarding 

stage three, the immediate difficulty that confronts the Defendants’ reliance on 

s 16 of the Constitution is the exhaustive analysis of this Court in Khumalo v 

Holomisa. As was the case in Khumalo, in order to succeed in the present 

instance, the Defendants need to show that, in excluding the ulterior motive 

defence, the common law fails to strike an appropriate balance between the 

freedom of expression, on the one hand, and the value of human dignity, on the 

other.71 In this regard, it must be borne in mind that the reasonableness defence 

has already been introduced into our law by National Media Ltd v Bogoshi 1998 

(4) SA 1196 (SCA). Furthermore that, as this Court recently held, with reference 

to earlier case law, in Qwelane v South African Human Rights Commission 

2021 (6) SA 579 (CC) at para 74, freedom of expression is neither paramount 

over other guaranteed rights nor limitless.  

69. The importance of freedom of expression in the context of environmental 

debates is recognised. We do, however, submit that a development along the 

 
71 Khumalo v Holomisa para 41. 



33 
 

lines of that contended for by the Defendants would not strike the correct 

balance between freedom of expression and the right to a reputation, for the 

following reasons: 

69.1. First, if there is to be a development of a new defence, then 

impermissible motive/ purpose alone should not suffice to constitute 

an abuse of process. A consideration of the merits must play a role. 

The reason for this is that the value of speech (or reputation) depends 

on whether it is true or not. (See Khumalo at para 35). Take a 

vaccination manufacturer faced with a situation where activists 

contend, without any justification whatsoever, that its products are 

poisonous. Why should such an entity not be permitted to sue the 

activists for damages and/ or an apology, even if there is no prospect 

of recovering damages, and even if the primary, if not the only, 

purpose is to silence the activists? The obvious harm which may flow 

from such ‘fake news’ (people refusing treatment which may cure 

them) far outweighs the free speech rights of the activists. As said, 

there can be no constitutional interest in spreading falsehoods. It 

would accordingly be wrong to develop the law in a direction where 

motive/ purpose alone may non-suit a plaintiff in a defamation suit. 

Even if the motive is to silence the activists, surely it must be a factor 

that the company has an overwhelmingly strong case to the effect that 

false information is spread about its products. We submit that a 

development that would exclude completely a consideration of the 

merits of a claim is not one which this Court should countenance. 
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69.2. Secondly, if the aim of the development is to develop a defence along 

the lines of SLAPP suit legislation passed in other jurisdictions, then 

the question arises as to the procedure to invoke this defence. This 

was recognised in Fisheries Development Corporation of SA Ltd v 

Jorgenson and Another; Fisheries Development Corporation of SA Ltd 

v AWJ Investments (Pty) Ltd and Others 1979 (3) SA 1331 (W), where 

it was stated72 that an abuse of process defence cannot be taken by 

way of a special plea. The proper course, when a stay is sought 

against litigation alleged to be vexatious, is to make a substantive 

application, supported by affidavits, giving the grounds on which relief 

is sought. These affidavits can then be answered by the other side, 

and the facts in that way fully placed on record. 

70. The Defendants’ reliance on s 34 of the Constitution is perplexing. Section 34 

protects the right to have a justiciable dispute73 resolved by the application of 

law decided in a fair public hearing before a court. This is what the Plaintiffs 

seek to do, notwithstanding any ulterior motive – as asserted by the Defendants 

– and the Defendants do not suggest otherwise. In fact, the Defendants, in 

effect, seek to circumscribe the Plaintiffs’ right to access to court by seeking to 

non-suit the Plaintiffs without regard to the merits of the actions. Section 34 

concerns access to court and the fairness of a hearing before a court, and not 

the fairness of the law to be applied by the Court.74 

 
72 At 1338H. 
73 Bernstein v Bester NO 1996 (2) SA 751 (CC) para 105. 
74 Mankayi v Anglogold Ashanti Ltd 2010 (5) SA 137 (SCA) para 45. 



35 
 

71. In the premises, the Defendants’ attempt to develop the common law must fail. 

The existing principles regarding abuse of process are not inconsistent with 

s 16 or s 34 of the Constitution, nor the constitutional value system. 

72. As to stages four and five of the Mighty Solutions enquiry, the development 

contended for by the Defendants is not desirable. The common law principles 

the Defendants attack are of broad application. The Defendants, in truth, 

contend for an exception to those principles which will be applicable in 

defamation proceedings or litigation that implicates the right of freedom of 

expression only. Not all litigation that is or may be an abuse of process will 

implicate freedom of expression. It is unclear why an exception should be 

carved out for defamation cases only.  

73. In this application, for the first time, the Defendants have sought to limit the 

exception for which they contend. It is to apply to “litigation instituted with the 

sole aim of silencing public criticism regarding environmental issues”.75 That 

limitation does not appear from the SLAPP special pleas themselves. It is 

unsustainable. To begin with, it begs the question: what is an environmental 

issue? The increasingly intricate carve-outs for which the Defendants are 

constrained to contend resonate with a feature of the lessons that may be drawn 

from the regulation of SLAPP suits internationally: it is a complicated exercise, 

best left to the legislature. 

 
75 Vol 4, p. 362, para 71. 
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74. The Defendants’ invocation of SLAPP is ill-considered given the general trend 

that foreign governments have followed in regulating SLAPP suits. 

75. SLAPP, as a term, was coined by American academics in the 1980’s.76 SLAPP 

suits are legal proceedings that are intended to silence critics by burdening 

them with the cost of litigation in the hope that their criticism or opposition will 

be abandoned. In a typical SLAPP suit, the plaintiff does not necessarily expect 

to win its case. The plaintiff’s goals are accomplished if the defendant succumbs 

to intimidation, mounting legal costs or exhaustion and abandons its criticism.  

SLAPP suit defences have been introduced by legislation in some foreign 

jurisdictions,77 principally on the ground that they impede freedom of 

expression. 

76. The High Court found the actions to constitute SLAPP suits.78 The High Court 

found significant support for its decision to dismiss the first set of exceptions 

accordingly in the movement towards legislative regulation of SLAPP suits in 

certain foreign jurisdictions.  

77. However, internationally, the manner and extent to which SLAPP suits are 

regulated varies vastly. It has proved to be a complex exercise that is almost 

invariably driven by the legislature rather than the judiciary. It must be borne in 

mind that the South African legislature is the major engine for law reform79 and 

 
76 B Sheldrick Blocking Public Participation: The Use of Strategic Litigation to Silence Political 
Expression Wilfrid Laurier University Press (2014) at p. 50. 
77 In the Australian Capital Territory, SLAPP suits are regulated by the Public Participation Act, 2008. 
In British Columbia, Canada, SLAPP suits are regulated by the Protection of Public Participation Act, 
2019. In Ontario, Canada, of application is the Protection of Public Participation Act, 2015. 
78 Vol 3, p 309, para 67. 
79 Carmichelle v Minister of Safety and Security 2001 (4) SA 938 (CC) para 36. 
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hence there is a need for judicial restraint. Courts are largely constrained to the 

incremental development80 of the common law as, opposed to wholesale 

reforms. 

78. The United States of America serves as a good illustration of the complexity 

involved in regulating SLAPP suits. In the United States, SLAPP suits are 

regulated at the state, rather than federal, level. Of the 50 states that comprise 

the United States, it would appear that 34 afford some level of protection from 

SLAPP suits. Barring West Virginia,81 all states that have implemented some 

form of protection have done so by enacting legislation. 

79. Generally speaking, anti-SLAPP legislation makes provision for a defendant 

faced with an alleged SLAPP suit to bring a quick and inexpensive application 

at an early stage of a SLAPP suit for the claim to be struck out. The onus is on 

the defendant to establish that it is worthy of protection and that the plaintiff’s 

claim lacks genuine substance or prospects of success (the role of the merits 

of the claim is noteworthy). If established, the burden shifts to the plaintiff to 

establish a reasonable prospect of success.82 The Defendants in the present 

matter however regard any consideration of the merits absurd at the special 

plea stage, complaining that doing so defeats the purpose of a special plea.83 

This directly contradicts a general feature of the approach of the majority of 

foreign jurisdictions whose legislatures have sought to regulate SLAPP suits. 

 
80 Du Plessis v Road Accident Fund (443/2002) [2003] ZASCA 86 (19 September 2003) para 36. 
81 Harris v Adkins 432 S.E.2d 549 (W.Va. 1993). 
82 See Flatley v Mauro, a judgment handed down by the Supreme Court of California on 27 July 2006 
and available at http://www.casp.net/california-anti-slapp-first-amendment-law-
resources/caselaw/california-supreme-court/flatley-v-mauro/.  
83 Vol 4, p. 361, para 66.2. 

http://www.casp.net/california-anti-slapp-first-amendment-law-resources/caselaw/california-supreme-court/flatley-v-mauro/
http://www.casp.net/california-anti-slapp-first-amendment-law-resources/caselaw/california-supreme-court/flatley-v-mauro/
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Moreover, it further illustrates that law reform regarding SLAPP suits must be 

driven by the legislature. The fair regulation of SLAPP suits is not a matter of 

simply ‘tweaking’ the common law. 

80. In certain states, such as California84 and Connecticut,85 anti-SLAPP legislation 

protect speech published in any forum regarding any issue, while others, such 

as Missouri,86 protect only speech related to an issue of public importance 

published in certain forums. Certain states require a defendant to establish bad 

faith on the part of the plaintiff or the absence of a reckless disregard for falsity 

on the part of the defendant,87 while others do not.88 Certain states allow an 

unsuccessful plaintiff to amend its pleadings,89 while in others success for the 

defendant is the end of the matter. 

 
84 California Civ. Proc. Code 425.16. In California, SLAPP suits are regulated by section 425.16 of the 
Code of Civil Procedure. Apparent from the Code itself is that it is intended to protect the American 
constitutional right to free speech in the context of participation in matters of public significance 
(s 425.16(a)).  A defendant confronted with a lawsuit that threatens its participation in a matter of public 
significance in furtherance of its free speech rights, may bring a “special motion to strike” the lawsuit.  
The motion must be brought at an early stage of the impugned lawsuit – within 60 days of service of 
the impugned lawsuit or at any later time that the court may deem proper– and shall be set down for 
hearing no more than 30 days thereafter (s 425.16(f)).  Launching a special motion to strike stays the 
impugned lawsuit prior to the discovery stage (thereby applying a break to legal costs).  The motion 
places an onus on the plaintiff in the impugned lawsuit to establish the merits of its claim – it must 
establish a “probability that [it] will prevail on the claim” (s 425.16(b)(1)). This determination is made 
with reference to the pleadings in the impugned lawsuit and the affidavits filed in the special motion 
(s 425.16(2)).  The potential for the abuse of the special motion procedure is mitigated by costs awards.  
In Georgia, SLAPP suits are regulated by the section 9-11-11.1 of the Civil Procedure Act.  Again, front 
and centre is the right to free speech as articulated in the American Constitution in the context of 
“matters of public significance and public interest” (s 11.11.1(a)). As in California, a defendant 
confronted with a lawsuit that threatens the rights in focus may bring a motion to strike.  But a motion 
to strike shall succeed “unless the court determines that the non-moving party has established that 
there is a probability that the non-moving party will prevail on the claim” (s 11.11.1(b)(1)).  There is no 
limitation on when a special motion may be brought. The motion must, however, be heard within 30 days 
of service (s 11.11.1(d)).  A motion to strike stays the impugned lawsuit.  In recognition of the potential 
for abuse, an applicant who is found to have acted frivolously or with an intention to cause delay shall 
be ordered to pay costs (s 11.11.1(b.1). 
85 Public Act No. 17-71. 
86 Missouri. Rev. Stat. s 537.528 (2004). 
87 Arkansas Code. Ann. 16-63-501-8 (2010). 
88 California Civ. Proc. Code 425.16. 
89 Delaware Code. Ann. tit. 10 section 8136 (2011). 
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81. Two considerations appear clearly from the manner in which SLAPP suits are 

regulated in the United States. First, is the complexity involved in drafting the 

legislation and the policy-laden nature of its underpinnings. The fair regulation 

of SLAPP suits requires far more than the incremental development of the 

common law traditionally associated with our courts (which the High Court did 

not purport to do). The legislature should be left with the choice of whether this 

defence should be introduced into South African law, and, if so, how this should 

be done.  

82. Secondly, is the role the merits of a case play in determining whether it is a 

SLAPP suit. We annex a schedule hereto, setting out a summary of the position 

in those states, provinces and territories of the United States, Canada and 

Australia that regulate against SLAPP suits, focusing on whether the merits are 

considered as part of the enquiry. It will be noted that the merits are taken into 

account, in one form or another, almost invariably when special defences 

against SLAPP suits are introduced. In the present matter, the High Court 

appeared to recognise the importance of the merits of an alleged SLAPP suit in 

its reasoning, only to, in effect, jettison it as a consideration in its order. At 

paragraphs 52 – 56 of its judgment,90 the High Court made detailed reference 

to the judgment of the Supreme Court of Canada in 1704604 Ontario Ltd v 

Pointes Protection Association 2020 SCC 22.91 The High Court recognised the 

 
90 Vol 3, p. 302. 
91 In Ontario, the Protection of Public Information Act, 2015 seeks to “encourage individuals to express 
themselves on matters of public interest” and “discourage the use of litigation as a means of unduly 
limiting expression of matters of public interest”. The Act makes provision for a motion for the court to 
dismiss proceedings arising from “an expression made by the person that relates to a matter of public 
interest” which will succeed unless the responding party satisfies the Court that (i) the impugned 
proceedings have substantial merit; (ii) the moving party has no valid defence; and (iii) the harm suffered 
by the responding party outweighs the public interest in protecting the expression. The motion stays the 
further conduct of the impugned proceedings. The motion may be brought at any time but must be 
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importance of the “merits based hurdle” that constitutes one prong of the two-

prong SLAPP suit test stipulated in the Protection of Public Participation Act, 

2015. The High Court recognised too that this approach aligns with that of the 

Plaintiffs (and CALS92) – that the merits of the actions cannot be ignored. 

83. However, having recognised value in this approach, the High Court erred by 

departing from it, and for no apparent reason. The High Court ultimately 

sanctioned an approach in terms of which merits will play no role at all in the 

enquiry. An overwhelmingly strong case against a defendant for defamation, for 

instance, on the ground that the defendant wrongly accused the plaintiff of 

murder, can be defeated because of an ulterior motive. That cannot be correct, 

with respect. 

E. CONCLUSION 

84. In the circumstances, the Plaintiffs pray for an order in the following terms. 

84.1. Leave to appeal is granted. 

84.2. The appeal is upheld. 

 
heard within 60 days. The duration of the motion is limited. In Quebec, sections 54.1 – 54.6 of the Code 
of Civil Procedure are relevant, although less targeted towards SLAPP suits. There, a court is 
empowered to declare an action or pleading improper. A claim or pleading is improper if it is clearly 
unfounded, frivolous, dilatory, vexatious or quarrelsome. A motion to have an action dismissed for being 
improper is presented as a “preliminary exception”. Once a party establishes that an action or pleading 
may be an improper use of procedure, the onus is the on the initiator of the impugned litigation to show 
that the impugned litigation is not excessive or unreasonable and justified in law. In other words, once 
a defendant lays a basis for its allegation of improper conduct, the plaintiff must establish the merits of 
its claim.  Section 54.3 deals with a situation where there appears to have an improper use of procedure 
(seemingly as opposed to the litigation as a whole being problematic). In that situation, a court has 
various options available to it: e.g., imposing conditions on the further conduct of the matter and case 
management.  Dismissing the case is not amongst the options. 
92 Vol 4, p. 320, para 15. 
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84.3. The order granted by the High Court dismissing the first set of 

exceptions with costs, including the costs of three counsel, is set 

aside. 

84.4. The first set of exceptions is upheld. 

84.5. The Defendants are granted leaved to amend their first set of special 

pleas within 15 days. 

84.6. The Defendants are to pay the Plaintiffs’ costs in the High Court and 

this Court, including the costs of three counsel, jointly and severally, 

the one paying the others to be absolved.  

PB HODES SC 
HJ DE WAAL SC 
CJ QUINN 
 

Applicants’ counsel 

Chambers 

CAPE TOWN 
9 December 2021  
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SCHEDULE  

 

SLAPP REGULATION 

 

* This Schedule deals briefly with those states, provinces and territories of the United States, Canada 
and Australia that regulate against ‘SLAPP suits’. Consideration was given to the United Kingdom, the 
European Union, New Zealand and the rest of Australia, where nothing of relevance was found. 

** The focus of the Schedule is on the role played by the merits of the claim of the litigant being accused 
of SLAPP. Other features of the (mostly) legislation dealt with below are left out of account.  

 

United States of America 

1.  Maine: Me. Rev. 
Stat. tit. 14 section 
556 (2011)1 

Special motion to dismiss unless the party against whom the 
motion is made shows that the moving party's exercise of its 
right of petition was devoid of any reasonable factual support 
or any arguable basis in law and that the moving party's acts 
caused actual injury to the responding party. 

2.  Massachusetts: 
Mass. Gen. Laws 
ch. 231 section 
59H (2011) 

Special motion to dismiss unless the party against whom such 
special motion is made shows that: (i) the moving party's 
exercise of its right to petition was devoid of any reasonable 
factual support or any arguable basis in law and (ii) the moving 
party's acts caused actual injury to the responding party. 

3.  Connecticut: 
Conn. Gen. Stat. § 
52- 196a 

Motion to dismiss unless the party against whom the motion is 
made demonstrates that there is probable cause, considering 
all valid defences, that it will prevail on the merits of the claim. 

4.  Rhode Island: R.I. 
Gen. Laws section 
9-33-1 – 9-33-4 
(1995) 

Conditional immunity barring civil claims unless the petition or 
free speech constitutes a sham. Speech is a sham if 
objectively and subjectively baseless. 

5.  Maryland: Md. 
Code Ann., Cts. & 
Jud. Proc. 5-807 
(2011) 

Bad motive-based defence against legal action brought by 
government. 

 
1 The relevant legislation may be found by a google search, for instance, for ‘Me. Rev. Stat. tit. 14 
section 556 (2011)’.  
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6.  Vermont 12 VSA 
section 1041 

Special motion to strike unless the plaintiff shows that: (i) the 
defendant's exercise of his or her right to freedom of speech 
and to petition was devoid of any reasonable factual support 
and any arguable basis in law; and (ii) the defendant's acts 
caused actual injury to the plaintiff. 

7.  Delaware: Del. 
Code. Ann. tit. 10 
section 8136/7 
(2011) 

Motion to dismiss unless the party responding to the motion 
demonstrates that the cause of action has a substantial basis 
in law or is supported by a substantial argument for an 
extension, modification or reversal of existing law.  

8.  District of 
Columbia: D.C. 
Law 16-5501/2 

Special motion to dismiss unless the responding party 
demonstrates that the claim is likely to succeed on the merits, 
in which case the motion shall be denied. 

9.  New York: N.Y. 
CLS Civ. R. § 70-a 
& 76-a (2008); NY 
CLS CPLR R 3211 

Punitive costs if action was commenced or continued without a 
substantial basis in fact and law or could not be supported by 
a substantial argument for the extension, modification or 
reversal of existing law. 

10.  Pennsylvania: 27 
Pa. Cons. Stat. 
section 7707 and 
section 8301-3 
(2000) 

Punitive costs if a person successfully defends against an 
action relating to participation in environmental law issues. 

11.  Virginia: Code of 
VA: § 8.01-223.2. 

Immunity, not applicable to statements made with actual or 
constructive knowledge that they are false or with reckless 
disregard for whether they are false. 

12.  Georgia: Ga. 
Code. Ann. 9-11-
11.1 

Certification that certain claims are well grounded in fact and 
warranted by existing law or a good faith argument for the 
extension, modification, or reversal of existing law. 

13.  Florida: Fla. Stat. 
768.295 (2011) 

Summary judgment if a claim is without merit and brought 
primarily because a defendant has exercised the constitutional 
right of free speech in connection with a public issue. 

14.  Tennessee: Tenn. 
Code. Ann. section 
4-21-1001 – 21-
1004 (1997) 

Immunity unless communication is false or made in reckless 
disregard of its falsity or the communicator acted negligently in 
failing to ascertain falsity. 

15.  West Virgina: 
Harris v. Adkins, 

“Section 16 of Article III of the West Virginia Constitution is 
comparable to that found in the First Amendment to the United 
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432 S.E.2d 549 
(W.Va. 1993). 

States Constitution. It does not provide an absolute privilege 
for intentional and reckless falsehoods…” 

16.  Indiana: Ind. Code. 
34-7-7-1 to 10 
(2011) 

Motion to dismiss as a defence in respect of certain acts or 
omissions (e.g., to publish a defamatory statement) if taken in 
good faith and with a reasonable basis in law and fact. 

17.  Louisiana: La. 
Code. Civ. Proc. 
Ann. art 971 (2010) 

Special motion to strike unless the court determines that the 
plaintiff can establish a probability of success on the claim. 

18.  Arkansas: Ark. 
Code. Ann. 16-63-
501-8 (2010) 

Verification (certification) by claimant and attorneys in main 
case that the claim is well grounded in fact and is warranted 
by existing law or a good faith argument for the extension, 
modification, or reversal of existing law. Failure to verify may 
result in a motion to strike. 

19.  Missouri: Mo. Rev. 
Stat. section 
537.528 (2004) 

Special motion to dismiss in respect of speech undertaken or 
made in connection with a public hearing or public meeting, or 
in a quasi-judicial proceeding before a tribunal or decision-
making body of the state. 

20.  Illinois: 735 Ill. 
Comp. Stat. 110/15 
(2011) 

Motion to dispose in respect of acts in furtherance of the 
constitutional rights to petition, speech, association, and 
participation in government, except when not genuinely aimed 
at procuring favourable government action, result, or outcome. 

21.  Minnesota: Minn. 
Stat. section 
554.01 - 05 (1994) 

Motion to dispose in respect of conduct or speech that is 
genuinely aimed at procuring favourable government action, 
unless the conduct or speech constitutes a tort or a violation of 
a person's constitutional rights. 

22.  Texas: Tex. Civ. 
Prac. & Rem. Code 
section 27.002-9 

Motion to dismiss unless the party bringing the legal action 
establishes by clear and specific evidence a prima facie case 
for each essential element of the claim in question. 

23.  Oklahoma: OK. 
HB 2366, the 
Oklahoma Citizens 
Participation Act 
(2014) 

Motion to dismiss unless the party filing the legal action 
establishes by clear and specific evidence a prima facie case 
for each essential element of the claim in question. 

24.  Kansas: Public 
Speech Protection 
Act (HB 2054)  

Motion to strike unless the responding party establishes a 
likelihood of prevailing on the claim by presenting substantial 
evidence to support a prima facie case.  
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25.  Nebraska: Neb. 
Rev. Stat. section 
25-21, 243 -6 

Motion to strike unless the plaintiff can show that the claim has 
a substantial basis in law or is supported by a substantial 
argument for a modification of existing law, and that the 
communication was made with knowledge of, or reckless 
disregard for, its falsity if such truth or falsity is material to the 
underlying claim 

26.  Colorado: House 
Bill 19-1324 

Motion to dismiss unless the court determines that the plaintiff 
has established that there is a reasonable likelihood that the 
plaintiff will prevail on the claim. 

27.  New Mexico: N.M. 
Stat. section 38-2-
9.1 -2 (2001) 

Special motion to dismiss in respect of conduct or speech 
undertaken or made in connection with a public hearing or 
public meeting in a quasi-judicial proceeding before a tribunal 
or decision-making body of any political subdivision of the 
state. 

28.  Hawaii: Haw. Rev. 
Stat. 634F-1 to 
634F-4 (2011) 

Motion to dispose unless the responding party has 
demonstrated that its allegations do not constitute a SLAPP 
lawsuit –a lawsuit that lacks substantial justification or is 
interposed for delay or harassment and that is solely based on 
the party's public participation before a governmental body. 

29.  Arizona: Ariz. Rev. 
Stat. Ann. 12-751 
(2011) 

Motion to dismiss unless the party against whom the motion is 
made shows that the moving party's exercise of the right of 
petition did not contain any reasonable factual support or any 
arguable basis in law and that the moving party's acts caused 
actual compensable injury to the responding party. 

30.  Utah: Utah Code 
Ann. section 78B-
6-1401 – 5(2001) 

Motion to dismiss upon a finding that the primary purpose of 
the action is to prevent, interfere with, or chill the moving 
party's proper participation in the process of government. 

31.  Oregon: Or. Rev. 
Stat. section 
31.150 et seq 
(2001) 

Special motion to strike unless the plaintiff establishes that 
there is a probability that it will prevail on the claim. 

32.  Washington: RCW 
4.24.510 

Special motion to strike unless plaintiffs demonstrate that they 
can establish the required elements of their case with 
convincing clarity. 

33.  Nevada: Nev. Rev. 
Stat. section 
41.635-670 (1993) 

Special motion to dismiss unless the plaintiff has 
demonstrated with prima facie evidence a probability of 
prevailing on the claim. 



5 
 

34.  California: Cal. 
Civ. Proc. Code 
425.16 

Special motion to strike unless the court determines that the 
plaintiff has established that there is a probability that the 
plaintiff will prevail on the claim. 

Canada 

35.  British Columbia: 
Protection of Public 
Participation Act, 
2019 

Application for dismissal unless the respondent satisfied the 
court that the there are grounds to believe that the proceeding 
has substantial merit, and the applicant has no valid defence. 

36.  Ontario: Protection 
of Public 
Participation Act, 
2015 

Order to dismiss unless the responding party satisfies the 
judge that there are grounds to believe that the proceeding 
has substantial merit, and the moving party has no valid 
defence to the proceeding. 

37.  Quebec: Bill 9 
(2009, chapter 12) 

Motion to dismiss if a party summarily establishes that an 
action or pleading may be an improper use of procedure, the 
onus is on the initiator of the action or pleading to show that it 
is not excessive or unreasonable and is justified in law. 

Australia 

38.  Australian Capital 
Territory: 
Protection of Public 
Participation Act 
2008 

Litigation, excluding a cause of action for defamation, may 
attract a civil penalty if it concerns ‘public participation’ and is 
brought for an ‘ulterior purpose’. 
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INTRODUCTION 

1 Does our law and Constitution allow a plaintiff to bring a defamation action 

for purposes of: 

1.1 “discouraging, censoring, intimidating and silencing” defendants in 

relation to public criticism of the plaintiff; or  

1.2 “discouraging, censoring, intimidating and silencing” members of 

civil society, the public and the media in relation to public criticism 

of the plaintiff? 

2 The plaintiffs1 – the two mining companies and their executives suing for 

R14 million in general damages – say the answer is “yes”. 

3 The defendants2 – the six environmental lawyers and community activists 

being sued – say that the answer is “no”. 

4 We submit that the mining companies’ position is remarkable and 

surprising. 

4.1 Our common law has long recognised that when “the Court finds 

an attempt made to use for ulterior purposes machinery devised 

for the better administration of justice, it is the duty of the Court to 

 
1  The applicants for leave to appeal before this Court under Case CCT 66/21. 

2  The respondents before this Court under Case CCT 66/21. 
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prevent such abuse.”3  This Court has expressly embraced that 

position.4 

4.2 Moreover, our Constitution entrenches freedom of expression as 

a critical part of the web of constitutional rights that lie at the heart 

of our democracy.  Our Constitution values public participation to 

an extent perhaps unparalleled anywhere else in the world. 

4.3 In those circumstances, it is quite wrong to suggest that the law 

and Constitution allow a plaintiff to institute a defamation action for 

the purpose of discouraging, censoring, intimidating and silencing 

members of civil society, the public and the media in relation to 

public criticism of the plaintiff. 

4.4 The purpose of defamation actions is to vindicate the reputation of 

the plaintiff for wrongs committed.  This is perfectly legitimate and 

constitutionally acceptable. 

4.5 But using defamation actions in terrorem – to act as a silencing 

mechanism and intimidate those without deep pockets – is 

something else entirely.  It is an abuse of process and is not 

permissible.  

5 In what follows, we deal with the following issues in turn: 

5.1 The background; 

 
3  Beinash v Wixley 1997 (3) SA 721 (SCA) at 734F-G (emphasis added). 

4  Lawyers for Human Rights v Minister in the Presidency 2017 (1) SA 645 (CC) at para 20. 
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5.2 The proper approach to exceptions; 

5.3 The existing common law; and 

5.4 If needs be, the development of the common law. 

THE BACKGROUND 

6 The plaintiffs are mining companies and their executives. The defendants 

are six individuals – all environmental lawyers and activists.   

7 Over five years ago, the defendants published statements regarding the 

mining companies.  These statements impugned the lawfulness of the 

mining companies’ mining and other activities in South Africa. 

8 The mining companies responded by launching three separate 

defamation suits against the defendants.5  In total, the mining companies 

seek R14 million in damages against the defendants. 

9 The defendants raised two special pleas in each of the actions.6  

9.1 The first special plea (the SLAPP special plea) was that the 

actions were brought for the ulterior purpose of discouraging, 

 
5  The Reddell matter (High Court of South Africa, Western Cape Division, Cape Town Case No. 7595 / 

2017), the Dlamini matter (High Court of South Africa, Western Cape Division, Cape Town Case No. 
14658 / 2016), and the Clarke matter (High Court of South Africa, Western Cape Division, Cape Town 
Case No. 12543 / 2016). 

6  The special plea in the Clarke matter is at Record: 123. The special plea in the Dlamini matter is at 
Record: 205. The special plea in the Reddell matter is at Record: 238. 
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censoring, intimidating and silencing the applicants and members 

of the public in relation to public criticism of the mining companies.7 

9.2 The second special plea (the corporate defamation special 

plea) was that the claims of the mining companies were bad in law 

because a for-profit company has no claim for general damages 

in relation to defamation without alleging and proving falsity, 

wilfulness and patrimonial loss.8 

10 Both special pleas prompted exceptions from the mining companies.9 

10.1 The exception to the SLAPP special plea was dismissed by the 

High Court.  The mining companies now seek leave to appeal to 

this Court, under case 66/21. 

10.2 The exception to the corporate defamation special plea was 

upheld by the High Court.  The mining companies now seek leave 

to appeal to this Court, under case 67/21. 

11 These heads of argument, filed under case 66/21, deal only with the 

SLAPP special plea and exception.  We have filed heads dealing with the 

corporate defamation special plea and exception under case 67/21. 

 
7  The SLAPP special plea in the Clarke matter is at Record: 123-127, paras 1-7.  The SLAPP special 

pleas in the other matters are identical. 

8  The corporate defamation special plea in the Clarke matter is at Record: 128-129, paras 8-14. The 
corporate defamation special pleas in the other matters are identical. 

9  The exception in the Clarke matter is at Record: 154. The exception in the Dlamini matter is at Record: 
216. The exception in the Reddell matter is at Record: 271. 
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The special plea 

12 In the special plea presently at issue, the defendants pleaded that the 

mining companies’ multi-million rand claims are brought against individual 

defendants.10 

13 The defendants then pleaded that these claims are brought against the 

individual defendants even though: 

13.1 The mining companies do not allege any patrimonial loss;11 

13.2 The mining companies do not allege that the alleged defamatory 

statements concerned are false;12 and 

13.3 The mining companies do not honestly believe that they have any 

prospect of recovering the amount of damages claimed from the 

individual defendants.13 

14 The defendants then pleaded that: 

“The plaintiffs’ action is brought for the ulterior purpose of: 

3.1 discouraging, censoring, intimidating and silencing the 

defendants in relation to public criticism of the plaintiffs; and 

3.2 intimidating and silencing members of civil society, the public 

and the media in relation to public criticism the plaintiffs.”14 

 

 
10  First Special Plea, Clarke matter at para 1; Record: 123. 

11  First Special Plea, Clarke matter at para 2.1; Record: 124. 

12  First Special Plea, Clarke matter at para 2.2; Record: 124.  

13  First Special Plea, Clarke matter at para 2.3; Record at 125. 

14  First Special Plea, Clarke matter at para 3; Record at 125. 
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15 The defendants pleaded further that the mining companies’ conduct in this 

regard “forms part of a pattern of conduct” by these mining companies.  

This “pattern of conduct” involves these mining companies and their 

directors bringing “defamation actions for the ulterior purpose” of: 

15.1 discouraging, censoring, intimidating and silencing the defendants 

in relation to public criticism of the plaintiffs; and 

15.2 intimidating and silencing members of civil society, the public and 

the media in relation to public criticism the plaintiffs.15 

16 The defendants pleaded that the bringing of the defamation actions:16 

16.1 is an abuse of process of court; 

16.2 amounts to the use of court process to achieve an improper end 

and to use litigation to cause the defendants financial and/or other 

prejudice in order to silence them; and 

16.3 violates the right to freedom of expression entrenched in section 

16 of the Constitution. 

17 Finally, the defendants pleaded that insofar as it may be held that the 

existing common law does not allow for the dismissal of an action on this 

basis, the common law should be developed in terms of sections 8(3) and 

39(2) of the Constitution.17 

 
15  First Special Plea, Clarke matter para 4; Record at 125. 

16  First Special Plea, Clarke matter para 5; Record at 127. 

17  First Special Plea, Clarke matter para 7; Record at 127. 
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The exception 

18 The mining companies excepted to the SLAPP special plea.   

19 They did so on the basis that the defendants had not brought an 

application in terms of the Vexatious Proceedings Act 3 of 1956.18   

20 They then also contended that the defendants had not satisfied the 

requirements for abuse of process at common law, which they say 

“requires that the Court finds that the proceedings are obviously 

unsustainable as a certainty and not merely on the preponderance of 

possibility”.19 

The High Court judgment 

21 The High Court dismissed the exception to the SLAPP special plea.  It did 

so in paragraph 1 of its order.20  It held that the SLAPP special plea 

disclosed a proper defence. 

22 The High Court’s reasoning can be summarised as follows: 

22.1 Whether the institution of proceedings constitute an abuse of 

process depends on the facts of each case.21 

 
18  First Exception, Clarke matter at para 1.1; Record: 154. 

19  Id. 

20  Record: 310. 

21  High Court judgment at para 34, citing Price Waterhouse Coopers Inc. and Others v National Potato 
Co-Operative Ltd 2004] 3 All SA 20 (SCA) at para 50.  Record: 293. 
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22.2 Whether an action is instituted for an ulterior motive can be 

considered by a court when determining abuse of process.22 

22.3 The defendants’ SLAPP plea disclosed a defence since it 

contained allegations that: 

22.3.1 The mining companies were instituting defamation 

proceedings for an ulterior motive, that is to intimidate 

the respondents and the public and deter criticism.23 

22.3.2 The mining companies’ behaviour was part of a 

broader strategy to silence public discussion of its 

activities.24 

22.3.3 The mining companies had suffered no loss.25 

22.3.4 The mining companies claimed exorbitant damages 

from the respondents and knew that they would not 

recover the damages claimed from the respondents.26 

22.4 The defendants’ SLAPP plea also disclosed a defence 

considering the following factors: 

22.4.1 The power imbalance between the parties.27 

 
22  Id at para 66; Record: 309. 

23  Id. 

24  Id. 

25  Id. 

26  Id at para 62; Record: 307. 

27  Id at para 60; Record: 306. 
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22.4.2 The need for public participation in environmental 

debates and activism.28 

22.4.3 The defendants’ roles in civil society and non-

governmental organisations.29 

22.4.4 The devastating impact the litigation could have on 

other activists.30 

22.4.5 The recognition of SLAPP suits in other jurisdictions.31 

23 To be clear, the effect of the High Court judgment, with respect to the 

SLAPP special plea, is not that the mining companies’ actions were found 

to be SLAPP suits or an abuse of process. 

23.1 Rather, the High Court dismissed the exception raised in 

response to the SLAPP special plea.  It did so because it held 

that the SLAPP special plea made out a proper defence in South 

African law.  

23.2 If this Court dismisses the mining companies’ appeal, the matter 

will then proceed to trial to determine whether the actions by the 

mining companies are in fact an abuse of process and whether 

the special plea should be upheld. 

 
28 Id at para 63; Record: 307. 

29 Id at para 64; Record: 308. 

30 Id at para 61; Record: 306. 

31 Id at paras 30 onwards; Record 291. 



 12 

23.3 So the dismissal of this appeal will still allow the mining 

companies to defend themselves against allegations of abuse 

of process.  But they will have to do so by leading evidence and 

by subjecting themselves to discovery and cross-examination 

on these issues.  

23.4 It is plain that the mining companies are intent on avoiding this 

at all costs. This is demonstrated by the present exception and 

appeal. 

 

THE PROPER APPROACH TO EXCEPTIONS 

24 This case is being decided on exception to the defendants’ first special 

plea.  This has two important implications. 

The allegations in the special plea must be accepted as true 

25 The first concerns the factual allegations made by the defendants in the 

special plea.   

25.1 For purposes of adjudicating the mining companies’ exception, all 

of the facts pleaded by the defendants must be accepted as true. 

25.2 This is trite law.32 

“It is for the excipient to satisfy the court that the conclusion of 

law pleaded by the appellant cannot be supported by any 

 
32  Charlton v Parliament of the RSA 2012 (1) SA 472 (SCA) at para 1. 
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reasonable interpretation of the [special plea]. For this purpose 

the facts pleaded in the [special plea] are accepted as correct.”33 

26 It must thus be accepted as true that: 

26.1 The mining companies do not honestly believe that they have any 

prospect of recovering the amount of damages claimed from the 

defendants; 

26.2 The mining companies’ defamation actions are brought for the 

purpose of: 

26.2.1 discouraging, censoring, intimidating and silencing the 

defendants in relation to public criticism of them; and 

26.2.2 intimidating and silencing members of civil society, the 

public and the media in relation to public criticism of them; 

and 

26.3 This forms part of a “pattern of conduct” by the mining companies 

in which they seek to bring defamation actions for these purposes. 

27 In other words, for purposes of adjudicating the exception, it must be 

accepted as true that the mining companies have not brought a 

defamation claim for a reasonable amount, likely to be recovered, to 

compensate them for injury to dignity.  Instead they have brought a series 

of claims for amounts which they know they will not recover, in order to 

silence their critics. 

 
33  Stewart and Another v Botha and Another 2008 (6) SA 310 (SCA) at para 4 
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28 The question then is whether our law allows such a course of conduct by 

the mining companies to be permitted.  As we explain in what follows, we 

submit not. 

Using an exception to preclude the development of the common law 

29 As the special plea filed by the defendants makes clear, it is brought on 

two alternative bases: 

29.1 First, the defendants rely on the existing common law. 

29.2 Second, in the alternative, the defendants plead that insofar as it 

may be held that the existing common law does not allow for the 

dismissal of an action on this basis, the common law should be 

developed in terms of sections 8(3) and 39(2) of the Constitution.34 

30 The mining companies’ exception, if upheld, would preclude both of these 

routes.  In other words it would entail this Court: 

30.1 holding that the existing common law does not allow this abuse of 

process defence; and  

30.2 also precluding the development of the common law to allow for 

this abuse of process defence. 

31 The latter aspect – precluding the development of the common law – is 

particularly problematic given that the matter is being decided on 

 
34  First Special Plea, Clarke matter para 7; Record at 127. 
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exception.  This is made clear by this Court’s judgment in H v Fetal 

Assessment Centre.35  

31.1 There this Court held that “there is no general rule that issues 

relating to the development of the common law cannot be decided 

on exception”.36  

31.2 However, it went on immediately to add that: “but where the 

‘factual situation is complex and the legal position uncertain’ it will 

normally be better not to do so”.37 

31.3 For that reason, this Court in H upheld an appeal against a High 

Court decision which precluded the development of the common 

law on exception.  It held that the High Court’s decision could only 

be sustainable if the proposed development of the common law 

was “legally impossible … no matter what the particular facts may 

be”.38 

31.4 It held that this was not the case.  Instead, it concluded that: 

“[I]f we reach the conclusion here that it is not impossible to 

recognise the claim, depending on the facts that might emerge 

at the trial, the [exception must be dismissed].  The High Court 

may then consider all the relevant facts and circumstances in 

order to decide whether the child’s claim falls within this scope, 

or even some broader version of it.”39 

 
35  H v Fetal Assessment Centre [2014] ZACC 34; 2015 (2) BCLR 127 (CC); 2015 (2) SA 193 (CC). 

36  At para 12. 

37  Id. 

38  At para 17 

39  At para 26 
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32 We submit that what emerges from H v Fetal Assessment is clear. 

32.1 A court can decide issues concerning the development of the 

common law on exception. 

32.2 But where the court is asked to uphold an exception and thus 

preclude the development of the common law, it must be slow to 

do so.  It can only do so if concluding that the development of the 

common law is “legally impossible … no matter what the particular 

facts may be”.40 

33 We submit that the mining companies do not remotely meet this test.  

Assuming at best for them that the existing common law does not sustain 

the special plea, it cannot seriously be contended that it is “legally 

impossible” for the common law to be developed in a manner that would 

sustain the special plea. 

34 Rather, this is manifestly a position where, at best for the mining 

companies, the “factual situation is complex and the legal position 

uncertain”.  This means that the mining companies' exception must be 

dismissed, so that the trial on the special plea can continue and the 

question of whether the common law should be developed can be decided 

at trial. 

35 On this basis alone, the mining companies’ present appeal and exception 

cannot succeed. 

 
40  At para 17 
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THE EXISTING COMMON LAW ON ABUSE OF PROCESS 

36 The core of the mining companies’ argument on exception is that motive 

is irrelevant to abuse of process. They say that even if the defamation 

actions were instituted for ulterior or impermissible motives, this cannot 

sustain a special plea of abuse of process. 

37 In what follows, we demonstrate that this is simply wrong. The existing 

common law allows and requires courts to consider ulterior motive when 

assessing whether a litigant has abused court proceedings.  The common 

law also allows for ulterior motive to be determinative of abuse of process 

in certain circumstances. 

38 In this part of the submissions: 

38.1 We first discuss the leading case on abuse of process: this Court’s 

judgment in Lawyers for Human Rights v Minister in the 

Presidency.41  We demonstrate how that judgment held that an 

ulterior motive can be considered and determinative of abuse of 

process. 

38.2 Secondly, we demonstrate how other cases on abuse of process 

equally support the defendants’ submissions. 

 
41  Lawyers for Human Rights v Minister in the Presidency 2017 (1) SA 645 (CC). 
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38.3 Thirdly, we show how on the facts of this case, the ulterior motive 

of the mining companies, as alleged in the special plea, is 

sufficient to conclude that there is an abuse of process. 

Lawyers for Human Rights v Minister in the Presidency 

39 In Lawyers for Human Rights v Minister in the Presidency this Court 

reiterated that a court has the power and a duty to prevent the abuse of 

court processes. 

39.1 This Court held that “[t]here can be no doubt that every Court is 

entitled to protect itself and others against an abuse of its 

processes”.42 

39.2 It quoted longstanding authority to the effect that “[w]hen . . . the 

Court finds an attempt made to use for ulterior purposes 

machinery devised for the better administration of justice, it is the 

duty of the Court to prevent such abuse.”43 

39.3 The Court also endorsed the view that abuse of process comes in 

a wide variety of forms: 

“What does constitute an abuse of the process of the Court is a 

matter which needs to be determined by the circumstances of 

each case.  There can be no all-encompassing definition of the 

concept of abuse of  process.  It can be said in general terms, 

however, that an abuse of process takes place where the 

procedures permitted by the Rules of the Court to facilitate the 

 
42  Id at para 20. 

43  Id at para 20, quoting Beinash v Wixley 1997 (3) SA 721 (SCA) at 734F-G (emphasis added). 
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pursuit of the truth are used for a purpose extraneous to that 

objective.”44  (Emphasis added.) 

40 This Court has thus held that abuse of process depends on the facts of 

each case.  On its own, this finding would imply that an ulterior motive can 

be considered by a court when assessing potential abuses of process. 

41 But this Court went further.  It held that generally abuses of process occur 

when court processes are used for ulterior or extraneous purposes.  This 

finding makes clear that (a) ulterior motives will be considered and (b) 

ulterior motives can be determinative of abuse of process. 

42 This Court could not have been clearer when it turned to the facts in 

Lawyers for Human Rights v Minister in the Presidency.  The case 

concerned whether an NGO should be mulcted with costs for bringing an 

application late and on an urgent basis.  The application was to vindicate 

constitutional rights, so Biowatch applied.  But the Court held that if the 

application constituted an abuse of process, then the applicant could be 

saddled with costs. 

43 This Court held: 

“Ultimately the inquiry on the appropriateness of the proceedings 

requires a close and careful examination of all the circumstances.  This 

is what we have to do here.  The considerations include the period of 

the delay between the raids and the application, the reasons for bringing 

the application and the prejudice, if any, the urgent proceedings caused 

the respondents.”45 

 
44  Id quoting Beinash at 734D-G  

45  Id at para 21 (emphasis added). 
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44 On the facts, this Court acknowledged that the application brought by the 

applicants “may not have been fundamentally misdirected and so 

unreasonable”.  It also considered how the application was brought for a 

“worthy cause or worthy motive”.46  However, this Court upheld the costs 

order because the applicant inexplicably brought the application six weeks 

after the fact and gave the respondents only one day to respond.47 

45 In the present appeal, the mining companies argue that Lawyers for 

Human Rights v Minister in the Presidency is distinguishable.48  They 

make the same argument with respect to the other authorities cited by this 

Court in Lawyers for Human Rights v Minister in the Presidency and 

invoked by the defendants.49  Their argument is:50 

45.1 Abuse of process as a defence to the use of a court procedure 

is different from abuse of process as a defence to a substantive 

claim; 

45.2 Lawyers for Human Rights v Minister in the Presidency and the 

cases it cites concern abuse of process as a defence to the use 

of a court procedure; 

 
46  Id at para 26. 

47  Id at para 25. 

48  Applicants’ Heads of Argument at para 58.1. 

49  We discuss these authorities below.  See Beinash v Wixley 1997 (3) SA 721 (SCA); Hudson v Hudson 
and Another 1927 AD 259; Standard Credit Corporation Ltd v Bester 1987 (1) SA 812 (W); Phillips v 
Botha 1999 (2) SA 555 (SCA); Roering NO v Mahlangu and Others 2016 (5) SA 455 (SCA); Gold 
Fields v Motley Rice LLC 2015 (4) SA 299 (GJ).  

50  Applicant’s Founding Affidavit at para 48; Record at 333. 
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45.3 Therefore, those cases are distinguishable, since in this matter 

the respondents invoke abuse of process as a defence to a 

substantive defence. 

46 Unsurprisingly, no authority by the mining companies is cited for this 

approach.  Abuse of process has always been regarded as a single 

doctrine by courts.  No court has ever distinguished the doctrine’s 

application to court procedures from its application to “substantive claims”. 

47 What the mining companies might mean is that defendants cannot invoke 

abuse of process against the initiation of court proceedings, as opposed 

to other procedures.  But the initiation of court proceedings, like the 

serving of summons, is a court process that can be abused.  The initiation 

of proceedings can be abused just as much as other processes, like 

subpoenas,51 exceptions,52 or urgency.53 

48 There is no reason then why abuse of “other” procedures should be 

treated differently from the procedure of initiating proceedings.  If the 

rationale of the abuse of process doctrine is to prevent the abuse of court 

procedures, then the doctrine should apply equally to arguably the most 

important of court procedures: launching an action. 

49 Indeed, even if the distinction between procedures and substantive claims 

is accepted and even if this Court was faced with a “procedural” abuse of 

 
51  As in Beinash v Wixley 1997 (3) SA 721 (SCA). 

52  As in Hudson v Hudson and Another 1927 AD 259. 

53  As in Lawyers for Human Rights v Minister in the Presidency. 
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process in Lawyers for Human Rights v Minister in the Presidency, it did 

not limit its finding to those sorts of abuses of process.  The Court 

considered and pronounced on the general duty of courts to protect their 

procedures from abuse. 

50 Once the finding of Lawyers for Human Rights v Minister in the Presidency 

is made clear, then the plaintiff’s appeal must fail.  This Court has 

definitively held that ulterior motive can be considered and determinative 

of abuse of process. Yet the exception raised by the mining companies 

contends precisely the opposite. 

Further case law linking the purpose of the litigation to abuse of process 

51 In addition to Lawyers for Human Rights, our courts have repeatedly 

referred to the purpose of the litigation as being relevant to and possibly 

determinative of the question of abuse of process. 

52 For example, in Phillips v Botha, 54  the SCA endorsed the following 

definition of abuse of process from an Australian decision: 

“The term ‘abuse of process’ connotes that the process is employed for 

some purpose other than the attainment of the claim in the action.  If the 

proceedings are merely a stalking-horse to coerce the defendant in 

some way entirely outside the ambit of the legal claim upon which the 

Court is asked to adjudicate they are regarded as an abuse for this 

purpose.”55 

 
54  Phillips v Botha 1999 (2) SA 555 (SCA). 

55  Id at 565E-F (emphasis added). 
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53 The SCA went on to add that “[w]here the Court finds an attempt made to 

use for ulterior purposes machinery devised for the better administration 

of justice it is the Court’s duty to prevent such abuse”.56 

54 Similarly, in Roering v Mahlangu, the SCA endorsed the view of another 

Australian decision that: 

“Whether there will be, in a particular case, a use of the process or an 

abuse of it will depend upon purpose rather than result.”57 

55 In Gold Fields v Motley Rice, Mojapelo DJP held that a matter might 

amount to an abuse of process where “the litigation is frivolous, or 

vexatious or where litigation is being pursued for an ulterior motive”.58 

56 Moreover, in a recent judgment, this Court reiterated that “[a]buse of 

process concerns are motivated by the need to protect the ‘the integrity of 

the adjudicative functions of courts’, doing so ensures that procedures 

permitted by the rules of the Court are not used for a purpose extraneous 

to the truth-seeking objective inherent to the judicial process.”59 

57 In the face of all this case law, the mining companies do three things. 

58 First, they argue that all these cases concerned abuse of process as a 

defence to a court procedure, not a “substantive claim”.  We have already 

shown how this argument is unsound. 

 
56  Id at 565G-H (emphasis added). 

57  Roering NO v Mahlangu 2016 (5) SA 455 (SCA) at para 37 (emphasis added). 

58  Gold Fields Ltd and Others v Motley Rice LLC 2015 (4) SA 299 (GJ) at para 28 

59  Ascendis Animal Health (Pty) Limited v Merck Sharpe Dohme Corporation and Others 2020 (1) SA 
327 (CC) at para 40. This passage appears in the judgment of Khampepe J, which commanded the 
support of five of the ten judges in the matter.  The judgment of Cameron J, which commanded the 
support of the remaining judges, does not differ on this principle. 
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59 Second, the mining companies heavily rely on a single case to contend 

that ulterior motive can neither be considered for nor determinative of 

abuse of process.  They rely on the Maphanga decision.60 

59.1 That was a case in which the MEC sought to obtain an order 

barring a self-represented litigant from proceeding with any 

litigation against the Department or any employee of the Public 

Service, without first obtaining a permission from a Court.61 

59.2 Having held that the Vexatious Proceedings Act was not available 

to the Department, the SCA went on to consider whether such an 

order could be granted under the common law.  It was in that 

context that it held: 

“It was firmly established in the South African common law, long 

before the advent of the Constitution, that the Supreme Court 

had the inherent power to regulate its own process and stop 

frivolous and vexatious proceedings before it.  This power 

related solely to proceedings in the Supreme Court and not to 

proceedings in the inferior courts or other courts or tribunals. The 

following principles crystallised over the ages.  It had to be 

shown that the respondent had ‘habitually and persistently 

instituted vexatious legal proceedings without reasonable 

grounds.  Legal proceedings were vexatious and an abuse of the 

process of court if they were obviously unsustainable as a 

certainty and not merely on a preponderance of probability.  I 

must point out at this juncture that this definition applied to all 

litigation that amounted to an abuse of court process. The 

attempt by the MEC’s counsel to distinguish the cases from 

 
60  MEC for the Department of Co-operative Governance and Traditional Affairs v Maphanga  2021 (4) 

SA 131 (SCA). 

61  See prayers 1 and 2 of the relief sought, quoted in para 6 of Maphanga id. 
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which the principle derives on their facts was, therefore, 

mistaken.”62 

59.3 It is true that this conclusion is couched in broad terms and that 

makes no reference to the “motive” of the litigation.  But Maphanga 

does not assist the mining companies for two reasons. 

59.4 First, the question of improper motive does not appear to have 

been at issue in the Maphanga matter.  What was at issue there 

was a contention that Mr Maphanga’s claims were obviously 

unsustainable, including that they had prescribed.  It is therefore 

unsurprising that the Court did not consider the motive issue.  It 

simply did not need to. 

59.5 Second, if Maphanga did indeed purport to hold that the motive or 

purpose of the litigation was irrelevant to debates about abuse of 

process – and the motive/purpose issue is not mentioned in the 

judgment – this would have been most surprising and would have 

been wrong.  It would have been inconsistent with the series of 

decisions of our courts, including the SCA and this Court, 

discussed above. 

59.6 Maphanga is therefore of no assistance to the mining companies. 

60 Third, the mining companies invoke various cases dealing with the legality 

of arrests and criminal prosecutions.63   

 
62  At para 25 

63  Applicants’ Founding Affidavit at paras 43-44. 
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60.1 These cases do not deal with abuse of process in the context of 

civil litigation.  They deal with whether arrests and criminal 

prosecutions can be stopped because an arresting officer or 

prosecutor had an improper motive. 

60.2 This is distinguishable.  There is obviously good reason for the law 

to refuse to provide a route for person who commits a crime to 

avoid arrest or prosecution by saying that some arresting officer 

or prosecutor had bad motives. 

61 In the circumstances, the suggestion by the mining companies that motive 

or purpose can never be considered for or determinative of abuse of 

process is simply incorrect. 

Ulterior purpose and abuse of process on the present pleaded facts 

62 That leads to the next question: when can ulterior purpose be enough to 

conclude that there is abuse of process? 

63 But this Court does not need to answer this question fully or definitively to 

dismiss the appeal.  It only needs to decide whether, given the facts 

pleaded by the respondents (which must be accepted as true), the ulterior 

motive of the mining companies behind their defamation claims could 

conceivably constitute an abuse of process.  In other words, can a plaintiff 

permissibly bring a defamation action in circumstances where: 

63.1 It does not honestly believe that it has any prospect of recovering 

the amount of damages claimed from the defendants; and 
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63.2 The defamation action is part of pattern of conduct, whereby the 

plaintiff seeks to intimidate and silence public criticism of it by not 

only the named defendants, but also by civil society, the public and 

the media? 

64 We submit that the answer is obvious.  Litigation brought for such a 

purpose is patently impermissible.  It constitutes an abuse of process.  

This is for two reasons. 

65 First, the importance of free engagement and debate on matters of public 

importance is confirmed in Khumalo v Holomisa. There this Court held 

that the right to freedom of expression is “integral to a democratic society 

for many reasons”, including the reason that the right is constitutive of the 

dignity and autonomy of human beings and because, without it, the ability 

of citizens to make responsible political decisions and to participate 

effectively in public life would be stifled.64 

66 In SANDU v Minister of Defence65 the importance of the right was stated 

as follows: 

“Freedom of expression lies at the heart of a democracy. It is valuable 

for many reasons, including its instrumental function as a guarantor of 

democracy, its implicit recognition and protection of the moral agency of 

individuals in our society and its facilitation of the search for truth by 

individuals and society generally. The Constitution recognises that 

individuals in our society need to be able to hear, form and express 

opinions and views freely on a wide range of matters.”  

 
64  Khumalo v Holomisa 2002 (5) 401 (CC) at para 21. 

65  South African National Defence Union v Minister of Defence [1999] ZACC 7; 1999 (4) SA 469; 1999 
(6) BCLR 615 at para 7. 
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67 For these reasons our courts have recognised that an order preventing a 

person from making allegedly defamatory statements is a “drastic 

interference with freedom of speech and should only be ordered where 

there is a substantial risk of grave injustice”.66  Such an order affects not 

just the constitutional right of the speaker to express himself, but also the 

constitutional rights of the public to hear the statements concerned.67  

Such an order is therefore granted only in extremely narrow 

circumstances and only after considering the prejudice to the public. 

68 In the present case the mining companies have not sought interdicts 

directly. This is no doubt because they know they are unable to make out 

a case for any interdict. 

68.1 But instead, as pleaded in the first special plea, they seek to 

achieve the same result via the back door of instituting a series of 

damages claims, with the purpose of intimidating and silencing 

public criticism of them by the named defendants, civil society, the 

public and the media. 

68.2 The mining companies thus seek to achieve the effect of an 

interdict against the defendants and public at large, but without 

meeting the requirements for such an interdict.  This is 

impermissible. 

 
66  Midi Television (Pty) Ltd t/a E-TV v Director of Public Prosecutions (Western Cape) 2007 (5) SA 540 

(SCA) at para 15; Print Media South Africa and Another v Minister of Home Affairs and Another 2012 
(6) SA 443 (CC) at para 44. 

67  Print Media South Africa id at paras 54 and 60. 
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69 Second, the environmental context in which these actions have been 

brought is especially concerning.  

69.1 The SCA has explained it aptly in ArcelorMittal: 

“First, the world, for obvious reasons, is becoming increasingly 

ecologically sensitive.  Second, citizens in democracies around 

the world are growing alert to the dangers of a culture of secrecy 

and unresponsiveness, both in respect of governments and in 

relation to corporations.  In South Africa, because of our past, 

the latter aspect has increased significance.”68 

69.2 The SCA went on to emphasise the critical role played by the 

public in environmental debates: 

“It is clear, therefore, in accordance with international trends, and 

constitutional values and norms, that our legislature has 

recognised, in the field of environmental protection, inter alia the 

importance of consultation and interaction with the public. After 

all, environmental degradation affects us all. One might rightly 

speak of collaborative corporate governance in relation to the 

environment.”69 

69.3 It concluded: 

“Corporations operating within our borders, whether local or 

international, must be left in no doubt that in relation to the 

environment in circumstances such as those under discussion, 

there is no room for secrecy and that constitutional values will be 

enforced.”70 

 
68  Company Secretary of Arcelormittal South Africa and Another v Vaal Environmental Justice Alliance 

2015 (1) SA 515 (SCA) at para 1. 

69  Id at para 71 

70  Id at para 82 
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70 The present matter arises in the context of debates about whether the 

mining companies have complied with legal obligations and whether they 

have caused environmental damage.  Matters such as this self-evidently 

require public engagement and public debate. 

71 In these circumstances, it is impermissible for the mining companies to 

bring these proceedings where they know they will never have a realistic 

prospect of recovering the damages they seek, where they allege no 

malice on the part of the respondents, and where their purpose is to 

intimidate and silence public criticism by the respondents, civil society, the 

public and the media. 

72 This Court ought not and cannot allow its processes to be used for this 

ulterior purpose.  And that is precisely what the first set of special pleas 

seeks to achieve. 

73 The mining companies then argue that the merits of a plaintiff’s 

defamation case must always be considered when assessing abuse of 

process.  The defendants’ special plea does not make an allegation 

regarding the merits of the mining companies’ claim.  Therefore, say the 

mining companies, it fails to disclose a proper defence. 

74 The argument is not sustainable. 

75 First, it asks the wrong question.  

75.1 If ulterior motive can be determinative of abuse of process, then it 

is possible for a plaintiff to abuse court processes even if their 
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claim is meritorious. This means that the appeal and exception 

must be dismissed. 

75.2 The circumstances in which a plaintiff will be prevented from 

running a meritorious claim because of an ulterior motive might 

well be rare.  But those circumstances exist.  Those circumstances 

include those of this case, where a case, even if meritorious when 

viewed in isolation, is brought to silence critics and public 

participation on an issue where public participation is vital. 

75.3 To say that an ulterior motive can (perhaps rarely) prevent a 

meritorious claim is not radical.  As explained above, our courts 

have always considered it possible for ulterior motive to be 

determinative of abuse of process.  Moreover, the implication is a 

constitutionally demanded one.   

75.4 No matter the merits of your defamation claim, you cannot bring 

an array of suits to gag critics and members of the public on 

important public issues.  The action of defamation was never 

designed to serve such nefarious ends.  If you want an interdict, 

seek one and meet the requirements laid down by the law.  But do 

not come via the back door via a damages claim in terrorem. 

76 Second, the mining companies’ argument leads to an absurdity.   

76.1 The argument requires all defendants raising a special plea of 

abuse of process to plead the merits of the matter.  The 

defendants would then need to lead evidence on the merits at the 
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hearing of the special plea (and again at trial if the special plea 

fails).   

76.2 But that would defeat the very purpose of the special plea, which 

is to determine expeditiously and cost-effectively whether the suit 

exists only to silence critics.   

76.3 The mining companies apparently seek to engineer a situation 

where they elect not to seek an interdict, elect not to plead falsity 

and elect to seek exorbitant damages that they know they cannot 

recover, yet also can prevent the defendants interrogating their 

motives without a full-blooded trial on the merits. Such a trial would 

no doubt lasting many weeks with reams of documents at 

enormous and unsustainable expense to the individual defendants 

concerned. 

Conclusion on the existing common law 

77 Under the existing common law, therefore, the special pleas are good in 

law.  Whether they are established on the facts is a matter for the trial 

court in due course.   

78 But the notion that the special pleas can be rejected at this stage, before 

evidence on them is even led, is not correct.  The mining companies' 

appeal and exception must therefore fail. 
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THE DEVELOPMENT OF THE COMMON LAW 

79 We have explained above that the special pleas are sustainable under the 

existing common law. 

80 But if we are wrong for any reason on that score, then the existing 

common law falls to be developed, as is also pleaded in the first special 

plea.71 

81 The general approach to developing the common law is as follows.  The 

courts may approach the development either through the lens of 

section 39(2) or section 173 of the Constitution.  Each route has a different 

threshold enquiry. 

81.1 Under section 39(2), the question is whether the existing common 

law rule is at odds with the normative framework of the 

Constitution and the Bill of Rights. 

81.2 Under section 173,72  the enquiry is wider and the question is 

whether, even if the common law is constitutionally compliant, 

there are wider interests of justice that necessitate its 

development.73 

82 However, in both instances, the court must consider: 

82.1 The existing common law position; 

 
71  First Special Plea, Clarke matter para 7; Record at 127. 

72  The provision stipulates that the Constitutional Court, the Supreme Court of Appeal and the High Court 
have the inherent power to develop the common law, taking into account the interests of justice. 

73  MEC for Health and Social Development, Gauteng v DZ obo WZ 2018 (1) SA (335) (CC) at para 32. 
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82.2 The common law’s underlying rationale; 

82.3 How the development ought to take place if the common law 

offends section 39(2) or if the wider interests of justice necessitate 

development; and 

82.4 The wider consequences of the proposed change on the relevant 

area of law.74 

83 This Court held in DZ that the development of the common law does not 

necessarily entail the changing of a common-law rule altogether, nor does 

it necessarily entail the introduction of a new rule.  It may also occur in the 

situation where a court must determine whether a new set of facts falls 

within or beyond the scope of an existing rule.75 

84 When a court develops the common law, it does not ignore that the 

principal engine for law reform is the legislature.  When a court develops 

the common law, it considers factors like whether the common law rule is 

a judge-made rule; the extent of the development required; and the 

legislature’s ability to amend or abolish the law.76  Ultimately, whether a 

common-law rule offends section 39(2) or whether the wider interests of 

justice necessitate development under section 173, the context of the 

inquiry, being the factual matrix that is placed before the court, is 

important. 

 
74  Id at para 31. 

75  Id at para 28. The Court declined to develop the common law in this case as the factual 
basis on which the Court would assess whether to develop the common law, was absent.  

76  Id at para 34. 



 35 

85 This injunction was reiterated in K: 

“The normative influence of the Constitution must be felt throughout the 

common law. Courts making decisions which involve the incremental 

development of the rules of the common law in cases where the values 

of the Constitution are relevant are therefore also bound by the terms of 

section 39(2). The obligation imposed upon courts by section 39(2) of 

the Constitution is thus extensive, requiring courts to be alert to the 

normative framework of the Constitution not only when some startling 

new development of the common law is in issue, but in all cases where 

the incremental development of the rule is in issue.” 77 

86 In this case, there are five considerations that justify the development of 

the common law. 

87 First, there is no legitimate rationale behind categorically excluding the 

relevance or sufficiency of ulterior motive to the abuse of process doctrine.   

87.1 In the previous section, we demonstrated how the existing position 

under the common law both considers ulterior motive and allows 

ulterior motive to be sufficient for abuse of process.   

87.2 In this part, we assume against ourselves that it does not; we 

assume that the common law neither considers ulterior motive nor 

allows it to be sufficient for abuse.  But if that was the common law 

rule, what is the point of that rule? 

87.3 There is no legitimate point to that rule. 

87.4 Abuse of process should and will always depend on the facts.  

Courts cannot predict the machinations and permutations of 

 
77 K v Minister of Safety and Security 2005 (6) SA 419 (CC) at para 17. 
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abusive litigants.  Courts should not attempt to close the definition 

of abuse in any way, lest courts are later abused by unscrupulous 

parties.  If courts categorically exclude the relevance or sufficiency 

of ulterior purpose, then they create the possibility of being abused 

in the future in ways currently unforeseen. 

87.5 The mining companies argue that the point of not even considering 

ulterior motive is to allow meritorious claims to proceed.  The 

mining companies argue that by considering motive, the common 

law will risk knocking out good claims.78 But this is not a legitimate 

purpose.  Just because a case is meritorious does not mean it 

should proceed.  How the matter is brought, before which court it 

is brought, when the matter is brought, who brings the matter and 

against whom—these are all factors that regularly prevent a 

meritorious good claim from proceeding. 

87.6 The point of special pleas is that sometimes the merits of a dispute 

do not matter.  There are important countervailing policy concerns 

—reflected in special pleas—that can prevent someone from 

prosecuting a meritorious claim.  So just because considering 

ulterior motive creates the risk that a good claim is dismissed does 

not mean that courts should ignore ulterior motive.  The question 

is whether ulterior motive on its own can justify knocking out a 

good claim. 

 
78  Applicants’ Heads of Argument at para 51. 
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88 That leads directly to the second reason why the law should be developed.  

Courts should consider ulterior motive, at least in the context of 

defamation claims, to better protect and promote the right to freedom of 

expression.   

88.1 We explained above how defamation suits implicate the right to 

freedom of expression.  If courts considered ulterior motive for 

defamation suits, then courts would give proper protection to and 

promotion of the right to freedom of expression in the context of 

important public debates, like environmental debates.  This is 

plainly necessary and even appropriate.  Even if (at best for the 

mining companies), the law does not preclude actions being 

brought for ulterior purposes generally, the law must at the very 

least preclude actions being brought only to intimidate people into 

not making use of their fundamental constitutional rights. 

88.2 Accordingly, a special plea of ulterior process represents a 

compelling and constitutionally mandated public policy concern.  A 

SLAPP special plea recognises how people bear the fundamental 

right to express themselves, and that courts must guard against 

the weaponization of the judicial process to thwart that right. 

88.3 The mining companies argue, in response to the defendants’ right 

to freedom of expression, that no one has the right to make false 

statements.  They rely on Khumalo for this proposition.79   

 
79  Khumalo above at para 35. 
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88.4 But they fail to recognise that they have elected never to plead that 

the statements were false. 

88.5 They were not required to do so by the common law, but could 

easily have done so if they were serious about vindicating their 

reputation. They could have done so at the outset, or in response 

to the special plea, or after the High Court judgment. That could 

quite conceivably have had an effect on the special plea. It could 

well be, for example, that when a plaintiff is prepared to allege and 

prove that a defamatory statement is false, this will make a SLAPP 

special plea harder to sustain.  

88.6 But, in this case, the mining companies have never pleaded falsity. 

Having made that election, they cannot now seek to rely on the 

purported lack of value in false statements. 

89 Third, recognising the sustainability of the first special plea requires (at 

best for the mining companies) no more than an incremental development 

of the common law.  The common-law doctrine of abuse of process would 

be developed by judicial pronouncement regarding a situation previously 

not dealt with – litigation instituted with the sole aim of silencing public 

criticism regarding environmental issues.  The development is neat and 

contained.  The defendants do not seek to introduce an entirely new 

defence.  They seek that a current defence—abuse of process—be 

developed to cover the facts of this case. 
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90 Fourth, such a development would be in line with the thinking of other 

jurisdictions.  Various foreign jurisdictions have put in place protections 

against what are known as “SLAPP suits”. 

90.1 A SLAPP suit – or Strategic Litigation Against Public Participation 

– is a form of litigation that is instituted to discourage a defendant 

party from exercising or vindicating their rights, usually with the 

aim not to win the litigation but rather to intimidate and waste the 

resources and time of the defendant party.  It is most frequently 

brought in the form of defamation claims, abuse of process claims, 

interdicts or delictual liability cases.80  

90.2 The concept of a SLAPP suit originates in the United States and 

has been adopted in different forms in a number of comparative 

jurisdictions.  Numerous states in the United States, 81  certain 

provinces in Canada,82  and Australia83  all have some form of 

legislation to counter the prevalence of SLAPP-suit litigation. 

90.3 For example, in the United States there is variation between the 

states that have adopted SLAPP-suit legislation.  By way of the 

 
80  Murombo & Valentine, SLAPP Suits: An Emerging Obstacle to Public Interest 

Environmental Litigation in South Africa 2011 27 SAJHR 82 at 84 

81  See for example the following four States: California, Section 425.16 of the Code of Civil 
Procedure; Georgia, Ga. Code Ann. section 9-11-11.1 of the Civil Procedure Act; 
Massachusetts, section 59H off the Massachusetts General Laws Chapter 231; New York, 
N.Y. Civ. Rights Law section 70-a, 76-a and N.Y. C.P.L.R. section 3211(g), 3212(h) 

82  See for example, the following 3 provinces: Quebec, Article 54 of the Code of Civil 
Procedure; Ontario, Protection of Public Participation Act 2015; British Columbia, Protection 
of Public Participation Act 2019 

83  Australian Uniform National Defamation Laws, 2006 read with Australian Capital Territory’s 
state legislation, the Protection of Public Participation Act 2008 
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example the description of a SLAPP suit is described as follows in 

California: 

“a cause of action against a person arising from any act of that 

person in furtherance of the person's right of petition or free 

speech under the United States Constitution or the California 

Constitution in connection with a public issue shall be subject to 

a special motion to strike, unless the court determines that the 

plaintiff has established that there is a probability that the plaintiff 

will prevail on the claim."84 

90.4 And in the State of Georgia the purpose of the Code is stated as:  

“The General Assembly of Georgia finds and declares that it is 

in the public interest to encourage participation by the citizens of 

Georgia in matters of public significance and public interest 

through the exercise of their constitutional rights of petition and 

freedom of speech.  The General Assembly of Georgia further 

finds and declares that the valid exercise of the constitutional 

rights of petition and freedom of speech should not be chilled 

through abuse of the judicial process.  To accomplish the 

declarations provided for under this subsection, this Code 

section shall be construed broadly.”85 

90.5 Canada too does not have federal anti-SLAPP legislation.  But in 

Quebec, article 54.1 of the Code of Civil Procedure describes the 

nature of a SLAPP as: 

“the procedural impropriety may consist in a claim or pleading 

that is clearly unfounded, frivolous or dilatory or in conduct that 

is vexatious or quarrelsome. It may also consist in bad faith, in a 

use of procedure that is excessive or unreasonable or causes 

prejudice to another person, or in an attempt to defeat the ends 

 
84  Section 425.16(b)(1) of the Code of Civil Procedure. 

85 Section 9-11-11.1(a) of the Civil Procedure Act. 
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of justice, in particular if it restricts freedom of expression in 

public debate."  

90.6 In the case of Klepper v Lulham,86 the Quebec Court of Appeal 

noted that the declaration that proceedings are a SLAPP has 

serious consequences in that it can lead to the dismissal of an 

action even if it has a basis in law and, therefore, ought not to be 

made lightly.87  The Court described the basic characteristics of a 

SLAPP to be that it is (1) a lawsuit (2) against organisations or 

individuals (3) engaged in the public sphere involving debates 

relating to collective issues (4) aiming at limiting the freedom of 

speech of those organisations or individuals and to counteract 

their actions (5) by using the courts to intimidate or impoverish 

them and to divert them from their political actions.88 The Court 

identified two important components of any SLAPP:  

90.6.1 First, that a SLAPP seeks to manipulate the judicial 

process to the benefit of particular political, social or 

commercial interests.  

90.6.2 Second, the disparity of financial resources between 

parties is also a typical component of a SLAPP.  The 

Court stated that “The plaintiffs to a SLAPP intimidate the 

respondents – in purpose or effect – by forcing them to 

engage important material and financial resources in 

 
86 Klepper v Lulham 2017 QCCA 2069 

87 Klepper at para 25. 

88 Klepper at para 26. 
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litigation which they can often ill afford, thus silencing 

them on the political, social or commercial issue at stake 

or impeding their actions on that issue”.89 

90.7 In Ontario, the h of Public Participation Act, 2015 establishes a 

two-prong test in the determination of a SLAPP suite.  First, the 

defendant must satisfy the judge that the proceedings arise from 

an expression made by the defendant that relates to a matter of 

public interest.  Once the threshold requirement is met, the 

litigation must be dismissed unless the plaintiff can show (a) there 

are grounds to believe that the proceeding has substantial merit, 

and the moving party has no valid defence in the proceeding and 

(b) the harm likely to be or have been suffered by the responding 

party as a result of the moving party’s expression is sufficiently 

serious that the public interest in permitting the proceeding to 

continue outweighs the public interest in protecting that 

expression.90  This two-prong test is similar to that adopted in 

British Columbia in section 4 of Protection of Public Participation 

Act, 2019.  

90.8 In Pointes Protection Association91 the Court of Appeal for Ontario 

heard six dismissal applications together and handed down a 

single judgment. Of relevance in the present matter are the 

following remarks of the Court. The first, that the legislation is 

 
89 Klepper at para 27-28. 

90 Sections 137.1(3) and (4). 

91 1704604 Ontario Ltd v Pointes Protection Association et al 2018 ONCA 685. 
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“intended to promote free expression on matters of public interest 

by ‘discouraging’ and ‘reducing the risk’ that litigation would be 

used to ‘unduly’ limit such expression”.92  The second, that the 

purpose of the applicable section is:  

“Expression on matters of public interest is to be encouraged. 

Litigation of doubtful merit that unduly discourages and seeks to 

restrict free and open expression on matters of public interest 

should not be allowed to proceed beyond a preliminary stage.”  

90.9 Most recently, on 11 November 2021, the European Union 

Parliament formally adopted a report and motion that “urgently” 

calls for the regulation of SLAPP suits in the EU.93 

90.9.1 The report defines SLAPP suits as “frivolous legal actions 

based on exaggerated and often abusive claims, aiming 

to intimidate and professionally discredit their targets, 

with the ultimate objective of blackmailing and silencing 

them”. 

90.9.2 The motion acknowledges that SLAPP suits are lawsuits 

or other legal actions (e.g. injunctions, asset-freezing) 

brought forward by private individuals and entities, and 

also by public officials, public bodies and publicly 

controlled entities, directed at one or more individuals or 

groups, using a variety of legal bases mostly in civil and 

 
92  Pointes Protection Association at para 37. 

93  The report and motion are available at https://www.europarl.europa.eu/doceo/document/A-9-2021-
0292_EN.html.  

https://www.europarl.europa.eu/doceo/document/A-9-2021-0292_EN.html
https://www.europarl.europa.eu/doceo/document/A-9-2021-0292_EN.html
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criminal law, as well as the threats of such actions, with 

the purpose of preventing investigation and reporting on 

breaches of Union and national law, corruption or other 

abusive practices or of blocking or otherwise undermining 

public participation. 

90.9.3 The motion also acknowledges that evidence shows that 

SLAPPs have become an increasingly widespread 

practice, as demonstrated by many cases throughout the 

European Union, such as the chilling case of investigative 

journalist Daphne Caruana Galizia, who was reportedly 

facing 47 civil and criminal defamation lawsuits (resulting 

in the freezing of her assets) across multiple jurisdictions 

on the day of her assassination on 16 October 2017. 

90.10 We do not suggest, of course, that this Court should create an 

entire SLAPP suit regime via the development of the common law. 

90.11 But the SLAPP suit legislation just highlighted makes clear that the 

concerns raised by the defendants in the present matter are real 

and pressing.  These concerns must be considered in determining 

whether and how the existing common law principles of abuse of 

process are developed. 

91 The fifth reason to develop the common law is that this matter is 

analogous to the development of the common law regulating class 

actions.   
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91.1 The mining companies argue, invoking the diverse ways that 

SLAPPs are regulated abroad, that the development of the 

defendants’ defence is best left to Parliament.94 

91.2 But this argument was made, and rejected, before the SCA and 

this Court when the common law on class actions was developed.  

The mere fact that other countries had dealt with an issue via 

legislation was not a bar to South African courts doing so 

incrementally via the development of the common law. 

91.3 While virtually all other countries developed class action 

procedures via legislation, in the absence of legislation the South 

African courts developed the procedural rules and common law to 

allow for them.95  As the SCA explained: 

“We are thus confronted with a situation where the class action 

is given express constitutional recognition, but nothing has been 

done to regulate it. The courts must therefore address the issue 

in the exercise of their inherent power to protect and regulate 

their own process and to develop the common law in the 

interests of justice.  This  may on some occasions involve us, 

and courts that will follow the guidance we give, in having to 

devise ad hoc solutions to procedural complexities on a case-by-

case basis — a possibility referred to by the Supreme Court of 

Canada — but the failure to pass appropriate legislation dealing 

with this topic leaves us little alternative in the face of the 

constitutional endorsement of class actions.”96 

 
94  Applicants’ Heads of Argument at para 77. 

95  See: Children's Resource Centre Trust and Others v Pioneer Food (Pty) Ltd and Others 
2013 (2) SA 213 (SCA) and Mukaddam v Pioneer Foods (Pty) Ltd and Others 2013 (5) SA 
89 (CC). 

96  Children's Resource Centre Trust and Others v Pioneer Food (Pty) Ltd and Others 2013 (2) 
SA 213 (SCA) at para 15 
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91.4 Much the same is true of SLAPP suits. They violate constitutional 

provisions such as the right to freedom of expression, but there is 

no regulation of these suits.  It accordingly falls on the Court to 

develop the common law in line with the Constitution’s 

requirements. 

92 In this case, the factual situation is simple, given the facts that must be 

assumed as true.  Moreover, the defendants are not looking to introduce 

a new cause of action or defence.  They merely seek to extend new 

facts—ulterior motive—into the established doctrine of abuse of process.   

93 To hold, under those circumstances, that the mining companies can 

preclude the development of the common law at this stage – on exception 

– would not be sustainable.   

93.1 It cannot seriously be contended that it is “legally impossible” for 

the common law to be developed in a manner that would sustain 

the special plea.97  

93.2 Doing so would foreclose the development of the common law on 

this critical issue and be directly at odds with this court’s approach 

in H v Fetal Assessment Centre. 

93.3 This means that even if the mining companies were correct on the 

existing common law (which they are not), the exception must still 

be dismissed. This would allow the trial on the special plea to take 

place and allow the trial court to hear all the evidence regarding 

 
97  H v Fetal Assessment Centre at para 17 
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the special plea.  The trial court could then decide whether any 

development of the common law is necessary and, if so, whether 

and to what extent to develop the common law.98 

CONCLUSION 

94 In the circumstances, the mining companies’ exception is without merit: 

94.1 on the existing common law; and 

94.2 in any event, on the proposed development of the common law.  

95 The mining companies’ appeal therefore falls to be dismissed with costs, 

including the costs of two counsel. 

GEOFF BUDLENDER SC  

STEVEN BUDLENDER SC 

SHA’ISTA KAZEE 

ESHED COHEN 

Counsel for the Defendants/Respondents 
 
Chambers, Cape Town and Sandton  
23 December 2021 

 
 
 
 

 
98  Id at para 26. 
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NAME OF THE PARTIES AND CASE NUMBER:  

1 As above 

NATURE OF THE PROCEEDINGS:  

2 This is an application for leave to appeal under Rule 19 of this Court’s 

Rules against the order per Goliath J in Mineral Sands Resources (Pty) 

Ltd v Reddell; Mineral Commodities Limited v Dlamini; Mineral 

Commodities Limited v Clarke 2021 (4) SA 268 (WCC).  

THE ISSUES TO BE DECIDED, CLEARLY AND SUCCINCTLY STATED: 

3 The applicants (the mining companies) contend that the High Court erred 

in dismissing an exception to the first special plea raised by the 

respondents (the defendants). The core of the mining companies’ 

argument on exception is that motive is irrelevant to abuse of process. 

They say that even if the defamation actions were instituted for ulterior or 

impermissible motives, this cannot sustain a special plea of abuse of 

process. 

4  The defendants contend that this is wrong.   

4.1 The existing common law allows and requires courts to consider 

ulterior motive when assessing whether a litigant has abused court 

proceedings.  The common law also allows for ulterior motive to 

be determinative of abuse of process in certain circumstances. 
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4.2 Insofar as this is not currently our law, the common law falls to be 

developed in terms of sections 8(3) and 39(2) of the Constitution.  

 

THE PORTIONS OF THE RECORD THAT ARE NECESSARY FOR THE 

DETERMINATION OF THE MATTER:  

5 Record: 123-127 – Special plea in the Clarke matter (the special pleas in 

the Dlamini and Reddell matters are essentially identical) 

6 Record: 154-155 – The exception in the Clarke matter (the exceptions in 

the Dlamini and Reddell matters are essentially identical)  

7 Record 276 – High Court judgment, Mineral Sands Resources (Pty) Ltd v 

Reddell; Mineral Commodities Limited v Dlamini; Mineral Commodities 

Limited v Clarke 2021 (4) SA 268 (WCC) 

ESTIMATED DURATION OF ORAL ARGUMENT 

8 1 day 

SUMMARY OF THE ARGUMENT (NOT EXCEEDING 5 PAGES) 

9 The mining companies instituted three defamation claims against the 

defendants, who are public interest lawyers and social justice activists, for 

general damages. The defendants filed substantially identical special 
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pleas against the defamation actions, which produced exceptions from the 

mining companies. 

10 The first special plea – the subject of this appeal – is a plea of abuse of 

process.  The defendants allegations (which must be accepted as true for 

purposes of the exception) are that: 

10.1 The mining companies do not honestly believe that they have any 

prospect of recovering the amount of damages claimed from the 

defendants; 

10.2 The mining companies’ defamation actions are brought for the 

purpose of: 

10.2.1 discouraging, censoring, intimidating and silencing the 

defendants in relation to public criticism of them; and 

10.2.2 intimidating and silencing members of civil society, the 

public and the media in relation to public criticism of them; 

and 

10.3 This forms part of a “pattern of conduct” by the mining companies 

in which they seek to bring defamation actions for these purposes. 

11 The question then is whether our law and Constitution allow a plaintiff to 

bring a defamation action for purposes of “discouraging, censoring, 

intimidating and silencing” defendants and the public  in relation to public 

criticism of the plaintiff. 
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12 The plaintiffs say the answer is “yes”. The defendants say that the answer 

is “no”. 

13 The mining companies’ position is remarkable and surprising. 

13.1 Our common law has long recognised that when “the Court finds 

an attempt made to use for ulterior purposes machinery devised 

for the better administration of justice, it is the duty of the Court to 

prevent such abuse.”1  This Court has expressly embraced that 

position.2 

13.2 Moreover, our Constitution entrenches freedom of expression as 

a critical part of the web of constitutional rights that lie at the heart 

of our democracy.  Our Constitution values public participation to 

an extent perhaps unparalleled anywhere else in the world. 

13.3 In those circumstances, it is quite wrong to suggest that the law 

and Constitution allow a plaintiff to institute a defamation action for 

the purpose of discouraging, censoring, intimidating and silencing 

members of civil society, the public and the media in relation to 

public criticism of the plaintiff. 

13.4 The purpose of defamation actions is to vindicate the reputation of 

the plaintiff for wrongs committed.  This is perfectly legitimate and 

constitutionally acceptable. 

 
1  Beinash v Wixley 1997 (3) SA 721 (SCA) at 734F-G (emphasis added). 

2  Lawyers for Human Rights v Minister in the Presidency 2017 (1) SA 645 (CC) at para 20. 
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13.5 But using defamation actions in terrorem – to act as a silencing 

mechanism and intimidate those without deep pockets – is 

something else entirely.  It is an abuse of process and is not 

permissible.  

14 Even assuming (at best for the mining companies) that the existing 

common law does not have this effect, the common law then falls to be 

developed in terms of section 8(3) and section 39(2).  In light of this 

Court’s judgment in H v Fetal Assessment:3 

14.1 A court can decide issues concerning the development of the 

common law on exception. 

14.2 But where the court is asked to uphold an exception and thus 

preclude the development of the common law, it must be slow to 

do so.  It can only do so if concluding that the development of the 

common law is “legally impossible … no matter what the particular 

facts may be”.4 

14.3 The mining companies do not remotely meet this test 

15 In the circumstances, the mining companies’ exception is without merit: 

15.1 on the existing common law; and 

15.2 in any event, on the proposed development of the common law.  

 
3  H v Fetal Assessment Centre [2014] ZACC 34; 2015 (2) BCLR 127 (CC); 2015 (2) SA 193 (CC). 

4  At para 17 
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16 The mining companies’ appeal therefore falls to be dismissed with costs, 

including the costs of two counsel. 

LIST OF AUTHORITIES ON WHICH PARTICULAR RELIANCE WILL BE 

PLACED DURING ORAL ARGUMENT:  

17 Beinash v Wixley 1997 (3) SA 721 (SCA) 

18 H v Fetal Assessment Centre [2014] ZACC 34; 2015 (2) BCLR 127 (CC); 

2015 (2) SA 193 (CC). 

19 Lawyers for Human Rights v Minister in the Presidency 2017 (1) SA 645 

(CC) 

20 Company Secretary of Arcelormittal South Africa and Another v Vaal 

Environmental Justice Alliance 2015 (1) SA 515 (SCA) 

 

GEOFF BUDLENDER SC 

STEVEN BUDLENDER SC 

SHA’ISTA KAZEE 

ESHED COHEN 

Counsel for the defendants 
Chambers, Cape Town and Johannesburg 
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