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GROUNDWORK’S RESPONDING STATEMENT TO KARPOWERSHIP SA (PTY) LTD’S APPEAL 

AGAINST THE ENVIRONMENTAL AUTHORISATION REFUSAL DECISION (EA NO. 

14/12/16/3/3/2/2006): SALDAHNA BAY 

 

1. We act on behalf of groundwork,1  a registered interested and affected party (I&AP) in relation to the 

proposed Karpowership gas to power project and associated infrastructure, which would be located at 

the Saldanha Bay, Western Cape. 

 

2. On 23 June 2021, the Department of Forestry, Fisheries and the Environment (DFFE) handed down a 

decision to refuse Karpowership SA (PTY) Ltd (“the Appellant”) an Environmental Authorisation (no. 

14/12/16/3/3/2/2007). Subsequently, on 13 July 2021, the Appellant submitted its appeal against the 

decision, in terms of s43 of the National Environmental Management Act, 1998 (NEMA) and Regulation 

4 of the National Appeal Regulations, 2014 (“Appeal Regulations”).2 

 

3. This is a responding statement against the aforementioned appeal, in terms of Regulation 5 of the Appeal 

Regulations.  The Responding Statement will be structured as follows:  

 

A. Background Information; 

B. Responding Statements; 

C. Conclusion and Relief. 

 

A. Background Information  

 

4. The Appellant is an independent power producer (IPP) and one of 8 preferred bidders under the 

Department of Mineral Resources and Energy (DMRE)’s Risk Mitigation Independent Power Producer 

Procurement Program (RMIPPPP), to produce new electricity generation to alleviate the short term 

energy shortages. 

 

5. The Appellant proposes to operate a Powership in Saldahna Bay to generate electricity. Accordingly: 

 

5.1. The Powership will be moored in the Port of Saldanha along with a Floating Storage Regasification 

Unit (FSRU).3 

5.2.  Approximately every 20 days, a Liquefied Natural Gas Carrier (LNGC) will dock for 1 to 2 days to 

supply LNG to the FSRU.4  

5.3. The degasified natural gas will be delivered to the Powership from the FSRU via a gas pipeline 

installed along the seabed.5 

                                                           
1 groundWork is a non-profit environmental justice service and developmental organization working primarily in 
Southern Africa in the areas of Climate & Energy Justice, Coal, Environmental Health, Global Green and Healthy 
Hospitals, and Waste. 
2 National Appeal Regulations, GN R993, GG 38308 of 8 December 2014 (as amended). 
3 Final EIA, The Proposed Gas to Power Powership Project at the Port of Saldanha Bay, Saldanha Local Municipality, 
Western Cape p. 11 (“Final EIA”). 
4 Ibid. 
5 ibid. at 11;  
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5.4. Electricity generated by the Powership will then be transferred to the national grid through a double 

circuit conductor, 132kV transmission line.6 This line will be approximately 5.7 km in length and 

connect the Powership to the grid through an on-shore switching station.7 

5.5. The Powership uses seawater and potable water for cooling the reciprocating engines, condensers 

and other auxiliaries. The Powership abstracts seawater directly for cooling and then discharges it 

into the sea. The total intake/outlet flow rates range from 2.4 m3/s to 11.4 m3/s and the increase in 

temperature (ΔT) range from 4°C to 15°C.8  

 

6. The Powership would be located at the Port of Saldanha Bay, within ward 5 of the Saldanha Local 

Municipality, in the Western Cape.9, with a 2020 population of 121,939 people.10 The 2001 census found 

that more than 75% of the population live in three locations that are 7km, 10km, and 12km away from the 

proposed Powership, respectively: Vredenburg, Saldanha, and Langebaan.11  

 

7. The following impacts were revealed in accordance to the Appellant’s EIA assessment: 

 

7.1. Climate Change: the Powership and other thermal power plants in the area “have high negative 

impact on climate change” that cannot be mitigated.12 The EIA found that “[b]ecause of greenhouse 

gas emissions associated with the proposed projects and the abovementioned international 

consensus on the anthropogenic causes of climate change, the likelihood of the impact occurring is 

definite.”13 Furthermore, the EIA found that “[o]ver the expected operating lifespan of the Powerships 

project of 20 years, the Scope 1 emissions associated with the combustion of LNG at the Powership 

at Saldanha Bay have been calculated as approximately 12 million tC02e over the project’s 20-year 

lifespan. Additional Scope 1 (direct emissions) associated with the Powerships relates to direct 

emissions from the operation of the FSRUs and amounts to approximately 670,000 tC02e over the 

same period.”14 According to the EIA, the Saldanha Bay Powership alone will take up approximately 

0.6% of South Africa’s carbon budget, which translates to a “very high” proportion.15   

7.2. Marine and Estuarine Impacts: The proposed Powership will be located 3.5 km from the Langebaan 

Lagoon Marine Protected Area and 5km from the Marcus Island Marine Protected Area, both of which 

contain sensitive marine and estuarine habitats.16 Both of these areas are part of the West Coast 

National Park Marine Protected Area (MPA) Network “[d]ue to [their] recognised ecological 

importance.”17 The water in the Port of Saldanha “supports ecological processes that sustain the 

biological communities” in the area.18 According to the EIA, “these areas provide nursery habitat to a 

number of fish species, some of which are recreationally and commercially important.”19 In addition 

                                                           
6 Final EIA, p. 11. 
7 Id. at i. 
8 Final EIA p.14. 
9 Final EIA p. 1. 
10  Western Cape Government, 2020 Socio-Economic Profile: Saldanha Bay  Municipality 2 (2020).  
11 Final EIA, p. 80. 
12 ibid at 124, 162-163 (showing that mitigation steps do not reduce the climate impacts). 
13 ibid. at 179. 
14 ibid at 130. 
15 ibid at 161. 
16 ibid at 56, 131. 
17 ibid at 56. 
18 ibid at 70. 
19 Ibid. 
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“[t]he islands provide important nesting sites for seabirds.”20 Saldanha Bay is a “major mariculture 

development area and forms one of the largest aquaculture development zones in South Africa.”21 

The aquaculture in the bay is dominated by “mussel and oyster farms that occur in both Small Bay 

and Big Bay in close proximity to the proposed floating power plant facilities.”22 Overall, “[t]here is 

concern,...  of the potential impact of the overhead powerlines on the local and migratory bird species 

that utilise the lagoon and surrounding coastal areas.”23 In addition, “the estimated 155 birds that are 

expected to be killed annually on transmission lines will have Medium-Low negative impacts on 

avifauna.”24 

7.3. The EIA found that “[a]mbient SO2, NO2 and PM10 concentrations at the Saldanha Bay monitoring 

station in Saldanha Bay are relatively low and below the NAAQS” and thus the “additive effect of the 

contribution from the Karpowership Project is likely to be small and the potential increase in ambient 

concentrations is unlikely to result in exceedances of the NAAQS.”25 

7.4. Noise Impacts: The Powerships will produce noise that impacts humans as well as underwater noise 

and vibrations that impact the marine environment. The noise impacts on humans cannot be fully 

mitigated, and the noise impacts on the marine environment are neither quantified nor fully 

considered in the EIA. There are numerous Noise Sensitive Areas (NSAs) close to the Powership in 

the Port of Saldanha.26 Ambient noise level guidelines for the area are described in SANS 10103.27 

The EIA claimed that “[t]he effects of increased noise and vibration levels on the surrounding marine 

ecology could not be assessed due to the lack of underwater noise and vibration levels data 

pertaining to floating power plant ships.”28 

7.5. Heritage and archaeology: Fossil bones are sparse in the upper Langebaan Formation and thus 

possible (40-70% chance) that fossil bones could be discovered.29 Excavations that penetrate the 

deeper calcrteised deposits of the Langebaan Formation may intercept important fossil remains, 

which could be of international scientific importance.30 

7.6. The proposed project development transmission lines cross through various Crirtical Boidiversity 

Areas , i.e CBA1, CBA2, ESA1 and ESA2 .31 

 

8. In essence, the Karpowership project will be located among Saldahna Bay’s many ecologically sensitive 

surrounds including estuaries, marine protected areas, crosses over critical biodiversity areas and will be 

constructed in a high fossil remains area. This area is also vulnerable to cumulative impacts that will have 

a negative impact on climate change and the impacts of the Powership (located in the bay), on the marine 

environment are neither quantified nor fully considered posing extreme uncertainty on the fisher 

communities reliant on the Bay. 

 

                                                           
20 Ibid. 
21 Ibid. 
22 Ibid. 
23 ibid at 131. 
24 ibid. at 124. 
25 ibid. at 72. 
26 See Final EIA, p. 73-74. 
27 See ibid. at 88. 
28 ibid at 203. 
29 Heritage Impact Assessment p 14 
30 Ibid. 
31 Wetland Delineation & Functional Assessment p.18. 
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9. On 23 June 2021, in looking at FEIR, the DFFE refused to grant the EA authorisation on the grounds as 

follows: 

 

9.1. The actual and potential impacts on environment as well as the socio-economic conditions 

(particularly in relation to small scale fisheries) could not be determined due to gaps and 

inconsistencies in the various reports submitted.  In particular, due to lack of information related to 

the Underwater Noise Impact, the Marine and Ecology Study as well as the  Estuarine Impact Report, 

which indicated that there may be regional and global scale impacts, and the impacts  indicated a 

need for noise modelling to be undertaken.  Further, the peer review of Estuarine assessment 

indicated that the impacts identified are not true reflections of the project, and that there are impacts 

that trigger regional and global scale impacts, and as such these should be reassessed;  

9.2. The actual and potential impacts on socio-economic conditions could not be evaluated, due to the 

lack of adequate noise impacts on fish and in turn, small scale fisheries. These impacts were not 

considered; 

9.3. Minimum requirements for public participation prescribed in terms of s24(1A)(c) of NEMA were not 

met. The draft environmental impact assessment (DEIR) was not subject to public participation for 

30 days, and documents were removed from the website and only returned after queries were raised 

by interested and affected parties (I&AP).  The public participation process failed to meet the 

requirements of the EIA Regulations 2014 (as amended), and s2 NEMA principles. Moreover 

occupiers of the land such as Saldehco (Pty) Ltd were left out of the consultation process;  

9.4. The Environmental Assessment Practitioner (EAP) did not apply Regulation 23(1)(b) of EIA 

Regulations, 2014, to notify the public of significant changes and/or significant new information which 

was not contained in the reports during the previous public participation proceedings, and failed to 

make the new information available for further consultation; and 

9.5. The Appendix 3 requirements of EIA Regulations and the objective of the EIA were not fulfilled, since 

due to significant gaps and limitation with the assessment conducted, the Competent Authority 

cannot fully understand the potential impacts of the proposed development and thus not able to make 

an informed decision. 

9.6. The EIA is not adequate to make an informed. 

 

B. Responding Statements 

 

10. For the reasons set out below, we submit that the Honourable Minister should uphold the refusal to grant 

the EA.  

 

11. In what follows, we respond to each of the grounds of appeal submitted by the Appellant. 

GROUND 1: The DFFE failed to consider the strategic nature of the project from a needs and 

desirability perspective given the impacts of the Project on energy risk mitigation and the 

development and growth of the SA Economy 

12. Ad paragraph 33, the Appellant argues that DFFE did not properly consider that the project was launched 

in response to the procurement of electricity by DMRE under the RMIPPPP to address the country’s 

energy crisis. 
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13. The Appellant takes the position that because there was a procurement process through which it was a 

successful bidder, and because there may be positive implications for energy security, there is a need for 

this project, and on this basis it justifies the project going ahead.  We dispute this position, both from the 

needs and desirability perspective, as well as the legal requirement in relation thereto.  It is worth noting 

in addition that Karpowerships were not designed to be long-term power providers. They are best suited 

for a short-term, emergency measure when there are no alternatives, for example, if electricity 

infrastructure is damaged by war or natural disaster.32  Karpowerships have operated in 11 countries with 

an average project life of 5.4 years, and 10 years at the longest. 33  

 

14. Neither the  alleged positive socio-economic impacts, nor the fact that this is a procurement consideration 

under the RMIPPP, do not override the section 24 Constitutional obligations to an environment that is not 

harmful to health and wellbeing34 and the various section 2 NEMA principles, and environmental integrity 

may not be compromised.35  Instead, “… in South Africa all development must in terms of Section 

24 of the Constitution be ecologically sustainable, while economic and social development must 

be justifiable”36 Accordingly, “environmental integrity may never be compromised and the social 

and economic development must take a certain form and meet certain specific objectives in order 

for it to be considered justifiable.”37  

 

15. Whether or not the project is to address a country’s energy crisis, DFFE is legally bound by provisions 

contained in section 24 of the Constitution and NEMA as the overarching legislation regulating 

environmental laws.38 Section 2 of NEMA sets out the environmental management principles (NEMA 

Principles) which must “serve as guidelines by reference to which any organ of state must exercise 

any function when taking any decision in terms of [NEMA] or any statutory provision concerning 

the protection of the environment” and must “guide the interpretation, administration and 

implementation of [NEMA], and any other law concerned with the protection or management of 

the environment.” Accordingly,  section 2(4)(a)(i) provides that “the social, economic and 

environmental impacts of activities, including disadvantages and benefits, must be considered, 

assessed and evaluated, and decisions must be appropriate in the light of such consideration and 

assessment”. 

 

16. An energy procurement process by the DMRE, cannot override prescribed environmental law 

considerations, nor can this serve as a foregone conclusion or incontrovertible evidence of the need and 

desirability of the proposed project. Ultimately, a weighing exercise is required, and in this instance, any 

alleged need for the project is far outweighed by the harms (as set out below) and thwarted by the 

existence of feasible alternatives that could meet the country’s electricity requirements. 

 

                                                           
32 Friedrich-Ebert Stiftung S.Afr., Gas Investment and Powerships: A Lose-Lose for SA Electricity System 5 (2021). 
33 Friedrich-Ebert Stiftung S.Afr., Gas Investment and Powerships: A Lose-Lose for SA Electricity System 5 (2021). 
34 Section 24 of the Constitution, 1996 states that “Everyone has the right – (a) to an environment that is not harmful to 
their health or well-being; and  (b) to have the environment protected, for the benefit of present and future generations, 
through reasonable legislative and other measures that – (i) prevent pollution and ecological degradation; (ii) promote 
conservation; and (iii) secure ecologically sustainable development and use of natural resources while promoting 
justifiable economic and social development. 
35 See elaborate statement in Needs and Desirability Guideline, 2017 p 18. 
36 Ibid.  
37 Ibid. 
38 See fn 32 above. 
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17. In terms of the need and desirability of the project, the Appellant is not the only project capable of 

responding to South Africa’s electricity needs, nor would it be the best means to do so. There are many 

reasons why the proposed capacity is not needed in energy mix for South Africa’s future and they are as 

follows: 

 

17.1. A recent assessment by Meridian Economics and CSIR39 shows that the least-cost pathway avoids 

building expensive gas infrastructure unless necessary and until a time that it will be needed and 

is economically justified. Accordingly, when applying this study, the capacity proposed by the 

project is neither timely nor economically optimal in the next decade.  

17.2. An expert report commissioned by Rocky Mountain Institute (“RMI”) attached as Annexure “AJ1” 

sought to evaluate the scope and credibility of the CSIR/Meridian Report.  This report assessed 

the need for the proposed Karpowership Power Plant projects being 3 projects located respectively 

at the Port of Saldahna Bay, Port of Nqura, and Richards Bay (“the projects”). Similarly, it 

concludes that the projects, if commissioned by 2022, “would come online as much as a decade 

prior to the planned need for any type of new high utilization energy capacity” and thus “represent 

an unneeded and uneconomic addition to [South Africa’s] electricity system” for “over half of their 

operational life.”40 As such, “South Africa would be better served by focusing on investment in 

infrastructure to enable a 21st century electricity system, which in Meridian’s findings and global 

trends show to be largely renewable.”41 

17.3. The RMI study further indicates that in terms of the RMIPPPP procurement process, Eskom would 

be purchasing electricity from Karpowership over a 20-year period, the expensive operating costs 

associated with the powerships would be “borne by ratepayers, along with any potential cost 

increases.”  Moreover, given Eskom’s financial difficulties, “it is possible that the [South African] 

government may be required to provide financial support to Eskom, effectively passing any under-

recovered Karpowership costs on to all [South African] taxpayers.” 42 

17.4. Another reason why the project’s preferred bidder status under the RMIPPP cannot be regarded 

as evidence of the project’s need and desirability is the fact that the design of the RMIPPPP is 

inconsistent with best practices for procuring electricity that are least cost and sustainable – i.e. 

electricity sources that would be necessary and desirable. To transition away from harmful fossil 

fuel fleets, incorporate a growing share of distributed energy resources, and achieve climate goals, 

a procurement process should incorporate an all-source approach that is “agnostic to which supply-

side and storage resources will be selected.”43 It should also achieve a “least-regrets” outcome that 

accounts for “the changing economics of clean energy and future uncertainty in technology, fuel, 

and emissions costs,” and limits “the financial exposure of captive customers and investors.”44 

17.5. Energy expert Clyde Mallinson describes that the RMIPPPP fails to take this kind of all-source 

approach and does not yield a “least-regrets” energy mix. The RMIPPPP excluded cost-effective, 

efficient renewable energy options because it did not allow a systems approach to emergency 

                                                           
39 Meridian Economics And CSIR, Technical Report, Systems Analysis To Support Increasingly Ambitious Co2 
Emissions Scenarios In The South African Electricity System 102 (2020). 
40 Ibid page12 (2021). 
41 Mark Dyson et al, Rocky Mountain Institute, Assessment of the Need for proposed gas to power Karpowership 
Projects page 1 (2021). 
42 Mark Dyson et al, Rocky Mountain Institute, Assessment of the Need for proposed gas to power Karpowership 

Projects page 14 (2021). 
43 RMI, How to Build Clean Energy Portfolios at 32.  
44 RMI, How to Build Clean Energy Portfolios at 23.  
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power procurement.  Bidding projects, like the Karpowerships, were treated as generation 

“islands,” and the state did not take into account any “complementary or mutually beneficial 

interaction among any of the projects or project facilities with the full range of System assets.”   

 

18. As can be seen from above, gas is not what South Africa needs during this time. It is not necessary, 

desirable and nor is it the only project capable of dealing with South Africa’s energy crises. It is inefficient 

and irresponsible for South Africa to sign a 20-year contract with Karpowership when renewable energy 

is already more affordable and the Powerships are not necessary to meet energy demand. 

 

19. A need and desirability assessment as required in regulation 18 of the EIA Regulations, also requires 

consideration of the preferred location of the project,45 how members of the surrounding communities and 

people of South Africa will be affected by the project, the cost and binding implications that this will have 

on the country and whether there are other alternatives that will be more beneficial, as well as the 

impacts/disturbance of the natural environment.46  Furthermore, alternatives must be considered, where 

avoidance of some of the negative impacts are not possible.  In terms of alternatives, the EIA Regulations 

require that it must address not only the location alternatives, but that it must consider alternatives in 

terms of the type, design, layout and technology of the activity, and different means of meeting the general 

purpose, including not implementing the activity.47  Despite this, the Appellant has not addressed the 

alternative technologies. 

 

20. As stated above, considerations around energy risk mitigation cannot be the only factor considered in 

determining the need and desirability of the project. The success of this application cannot solely rely on 

energy risk mitigation whilst there are alternative cheaper, cleaner and less harmful ways to generate the 

electricity, which could also develop and grow the country’s economy. There are feasible and affordable 

alternatives, which could address security of supply.  We therefore dispute that the project has been 

shown to be necessary and desirable.  

 

21. Given the above, we submit that this ground of appeal should fail and be dismissed.  

GROUND 2: The DFFE heavily relied on particular components of the application and did not 

holistically assess the application 

22. Ad paragraph 34, the Appellant argues that DFFE did not only fail to consider the need and desirability 

of the project, but also the Socio-Economic Assessment of the project. 

 

23. To support its argument, the Appellant quotes paragraph 70 from its Socio-Economic Assessment report, 

which states that the project will have a positive stimulus on the local economy and employment creation 

and that this proposed project and its associated infrastructure outweigh the net negative effects. 

Furthermore, this report indicates that no fatal flaws were identified as part of the socio-economic 

assessment and this project must be considered for development. We dispute this argument. 

 

                                                           
45 Regulation Appendix1 (3)(f), appendix2 (2) and appendix 3 3(f) of the EIA Regulations. 

Wright, J. (et al), ‘Formal comments on the Integrated Resource Plan (IRP) Update Assumptions, Base Case and 
Observations 2016’, CSIR, 2017, p. 27.   
46 See Needs and Desirability Guideline, 2017. 
47 EIA Regulations, 2014, Definition and s2. 
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24. As mentioned above, it is necessary to weigh up the impacts of the project by applying section 24 of the 

Constitution and the NEMA, and both the positive and negative impacts of the proposed project must be 

considered.  This is entrenched in section 23(2)(b) of NEMA which states as follows: 

 “The general objective of integrated environmental management is to identify, predict and 

evaluate the actual and potential impact on the environment, socio-economic conditions and 

cultural heritage, the risks and consequences and alternatives and options for mitigation of 

activities, with a view to minimising negative impacts, maximising benefits, and promoting 

compliance with the principles of environmental management set out in section 2”. 

 

25. One of the reasons for the refusal of this application by DFFE, stems from the fact that “the actual and 

potential impacts on the environment as well as socio-economic conditions could not be properly 

evaluated (particularly insofar as small-scale fisheries are concerned),” especially “because of the 

lack of a proper underwater noise impact study and the contradictory information that was made 

available.” Accordingly, this indicates that DFFE did – and sought to - consider the socio-economic 

impacts that this project will have. 

 

26.  It is clear from the decision that DFFE does not dispute the socio-economic impacts of this project but 

rather it rightly seeks to ascertain a holistic picture, considering the impact the project could have on the 

much broader community of Saldanha, which is reliant on small-scale fishing. It is also clear that a reason 

for the refusal is due to the lack of material information, which the Appellant failed to provide in its EIA. 

 

27. In light of giving a holistic picture, one must bear in mind that Saldahna Bay has a population size of 88 

000.48 The construction of the related infrastructure for the project is anticipated to create an estimated 

333 project specific personnel over the period of construction of which 283 employment positions will be 

created for South African citizens. Only 37.8% of the total employment positions for South African citizens 

will be from local communities.49 This means that the employment opportunities created are only 

temporary and those people who would be employed, will lose their jobs shortly after construction has 

taken place. Moreover, the socio-economic assessment indicates that most people in the area do not 

have high school education, which means that they may not qualify for any job offered by this project, 

and indeed this concern is expressed by the local fishermen in the socio-economic impact report. 

 

28. Furthermore, during its operation, the project and related infrastructure are estimated to require 

approximately 142 project specific personnel of which approximately 102 employment positions will be 

created for South African citizens. Approximately 44% of the total employment positions for South African 

citizens will be from local communities.50  Again, the need for educational qualifications may exclude the 

local communities from eligibility for any related employment opportunities. 

 

29. The above demonstrates that only a limited number of people living in the surrounding area would be 

eligible for employment with the project. Employment must also be considered alongside existing and 

potential livelihoods of community members in the area. The Marine Ecological Assessment indicates as 

follows: “The Bay/Langebaan Lagoon complex supports diverse and abundant fish communities. It 

provides an important nursery habitat for many species (mainly in Langebaan Lagoon and  shallow 

                                                           
48 FEIR page 80. 
49 Appendix I15 – Socio-Economic Assessment page 39. 
50 Ibid. 
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nearshore  waters that are  essential to ecosystem functioning and integrity. The communities mentioned  

above also play  a  critical role in providing  local ecosystem services such as fisheries and aquaculture/ 

mariculture”51. The discharge of heated water by the Karpowership is a concern and the report indicates 

that, “The discharge of warmed cooling water to the surrounding water body causes temperature changes 

which generate chronic level effects on biota. These include alterations in growth, metabolism, respiration 

patterns and reproduction, and/or influence ecosystem level processes such as alterations of the amount 

of oxygen dissolved in seawater which can be detrimental to marine life. The sensitive receptors comprise 

the ‘resident biota’, including mussels and oysters in mariculture farms, and fish larvae. The latter are 

abundant in the nearshore shallow waters which serve as an important nursery ground for juvenile marine 

fish”. 52 

 

30. Local fishermen expressed their worries about the impact of the Karpowership on the fish, and fishermen, 

given that fishing is their only form of livelihood.  Saldanha Coastal Connection representing small scale 

fishermen indicated that the fishermen use the Port due to the fact that fishermen utilise very small vessels 

so they cannot go out further to sea.  They are therefore worried about their fish stocks. Moreover they 

expressed a sense of loss of place due to the visual impact that the ships will bring as well as possible 

impacts on fishing and livelihoods.53  

 

31. These concerns however, were inadequately addressed or glossed over by the applicant, stating that 

“provision of employment opportunity is considered and mitigation measures are provided to ensure local 

labour is absorbed into the employment creation.”54   

 

32. Saldanha Bay is considered a significant mariculture development area, due to the sheltered 

environment, and authorisation has been granted to establish an Aquaculture Development Zone of 

884ha some of which falls within Small and Big Bay.  15 Mariculture areas are operational, including 

mussel and oyster farms, and some rights have been secured to farm Salmon, abalone, red bait and 

seaweed.55 

 

33. The socio-economic assessment as indicated in the EA refusal was deficient since not all the sensitivities 

on fish and marine life in the area were assessed.  Karpowership will emit underwater noise, emit heated 

water into the environment, and may cause pollution through the pipelines.  Fish and other marine 

creatures are extremely sensitive to underwater noise as well as rises in temperature, and Saldanha 

communities rely on fishing as a source of income and survival. It is insufficient to say that they should 

seek alternative forms of employment since the Appellant only offers 55 jobs for unskilled workers. 

Furthermore, the Powership can hardly provide permanent employment solutions – at best the period for 

employment would be limited to the 20 years, this being the project term, leaving behind impacts on 

livelihoods which are much longer-term.  

 

34. Moreover the socio-economic impact did not assess the local economy base for fishing in Saldanha, nor 

did it look at the negative impacts of climate change such as droughts, and loss of food security that 

                                                           
51 Marine Impact Assessment, p33 
52 Marine Impact Assessment, p33 
53 Socio-Economic assessment p36-37 
54Socio Economic Assessment 37 
55 Marine Impact Assessment 24 
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would be exacerbated by the project.  It also did not look at the tourism-based economy in Saldanha 

region, and economic impacts of biodiversity loss that climate change will bring.   

 

35. Stompneus (fish) breeds as well as juvenile fish are found in the bay and the surrounding community in 

the area strongly relies on the environment and marine resources of Saldanha Bay. The Powership on 

the shore and running for 24 hours every day for 20 years and a clear assessment of how the underwater 

noise will have the marine resources remains unknown. The underwater noise generated by the ships 

has potential to scare away the fish relied on by communities, which will in turn lead to a loss of income 

and food insecurity for the fishers. The lack of a proper underwater noise impact study showing how this 

project will affect the fish has a huge bearing on the broader community, and socio-economic 

considerations for the project area. (A detailed discussion on the noise assessment is argued in 

paragraph 113-116 below). 

 

36. The Appellant failed to give an adequate assessment showing how, and to what extent, the fish in the 

Saldahna Bay will be affected by the noise from the Powership project. To the extent that this project will 

affect the marine life in the bay, this sector of the local economy will be affected. Due to the lack of 

information provided by the Appellant, particularly on the underwater noise impacts specific to the area, 

overall socio-economic impacts of the project could be fully assessed, even by I&AP.  

 

37. In addition to the above, in terms of the socio-economic assessment in general, the following were lacking: 

 

37.1. A socio-economic assessment of the impacts of climate change on the project itself, the surrounding 

communities, as well as the impact the project will have through its emissions, and other emissions, 

by other gas projects which were identified in the area;  

37.2. A socio-economic impact assessment of biodiversity related services is absent, and negative 

impacts to various nature reserves and tourism in the area has not been assessed. 

37.3. Fatal flaws: the assessment matrix (appendix C of Karpowership EIA) does not contain an option for 

fatal flaws, and thus the socio-economic impact assessment could not have identified fatal flaws. 

37.4. The assessment of alternatives:  The socio-economic impact itself not only assesses the jobs that 

would be produced by the Appellant, but benefits to the economy and jobs as a result of electricity 

production on the country as a whole, casting a very wide net in terms of positive impacts.  However, 

such a wide assessment has not been done in terms of the negative impacts.  These, for example, 

include the impacts on the country as a whole as a result of the climate change impacts (including 

mitigation and adaptation implications) that the project would contribute to and exacerbate, the 

economic implications of commitments to unnecessarily expensive capacity from the project over 

the 20 year period of the power purchase agreement, as a whole.  The negative impacts assessed 

are scaled down to a local level only, and not all the impacts were assessed.  This kind of 

assessment is defective as it does not compare like for like.  If benefits of entire electricity systems 

to South Africa are to be included in the assessment, other alternative systems such as one based 

on renewables which are less harmful and more cost effective, with job benefits, should also be 

considered. Importantly, the negative impacts of the proposed project on tourism, fisheries, climate 

change on the country as a whole should have been assessed and reported. 

 

38. Given the above, we submit that this ground of appeal should fail and be dismissed. 
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GROUND 3: The DFFE considered comments and objections by Environmental groups outside of the 

PPP timelines and the Applicant through its EAP was not afforded any right of response or reply in 

contravention of the audi alteram partem rule 

39. Ad paragraph 35, the Appellant’s submission herein is addressed together with ground 5 argued ad 

paragraph 37 -40 of its appeal. Ad paragraph 37-38, the Appellant argues that it made specific inputs 

regarding objections raised by I&APs in a Memorandum sent to DFFE on 18 June 2021. This 

Memorandum is said to respond to DFFE’s suspension of the Appellant’s environmental authorisation 

process on 8 June 2020. The Appellant refers to Annexure “SB3A” and “SB3B” of its appeal for reference. 

 

40. Ad paragraphs 39, the Appellant submits that its Memorandum argued that it met the minimum threshold 

of public participation. Furthermore, ad paragraph 40.1 - 40.3 the Appellant submits that DFFE ignored 

this Memorandum and therefore failed to do as follows: “consider any inputs raised by the Appellant 

or its EAP, consider the relevant input which it claims could have affected the outcome of the 

decision, consider that the Appellant could respond to concerns raised by I&AP”.  

 

41. The Appellant’s Memorandum56 refers to the complaint filed by Green Connection in terms of regulation 

13 of the EIA Regulations dated 30 May 2021. This complaint57 was based on the conduct of the EAP 

during public participation and sought to highlight prejudice on the small-scale fishers of Saldanha.  The 

EAP had a meeting with small scale fishers on 19th April 2021, on that day the EAP was aware of the 

recommendations of the Marine Specialist study (February 2021) and however did not disclose this to 

the fishers. This means that the EAP failed to disclose crucial information during this meeting thereby 

resulting in a failure to carry out the duties and legal requirements prescribed by NEMA for EAPs. 

 

42. In February already, this study recommended that further noise modelling be undertaken to “gain more 

qualitative understanding of the noise produced from vessel operations”. The Appellant failed to 

disclose this crucial information to the small-scale fishers whose livelihoods are threatened by this project. 

This information should have been made clear to the fishers, as not doing so prejudiced their ability to 

participate effectively in the process as per the requirements of NEMA and the EIA Regulations. 

 

43. Notably, the objection filed by Green Connection was not an objection under the public participation 

process for the EIA, but rather a complaint of procedural unfairness in terms of a separate provision of 

NEMA to report a failure to disclose crucial information to I&AP by the EAP.  

 

44. Given the above, we submit that this ground of appeal should fail and be dismissed. 

 

 

GROUND 4: The DFFE failed to assess the Project in accordance with the provisions of Sec 2(4)(l) of 

NEMA “There must be inter-governmental co-ordination and harmonisation of policies, legislation 

and actions relating to the environment”, in that that there was no inter-governmental engagement 

with regard to the action taken by the DFFE 

                                                           
56 Annexure “SB3A” of the Appeal. 
57 Green Connection EIA complaint Salhana attached as Annexure “” 
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45. Ad paragraph 25, the Appellant argues that its project was declared a SIP and that it is important for 

purposes of supplying electricity to the grid. It argues that there was no co-operative governance and 

coordination between the government departments. 

 

46. The existence of other policies, and the need for co-ordination with other departments, does not absolve 

DFFE from discharging its obligations in terms of s24 of the Constitution, NEMA, EIA Regulations and 

associated guidelines. 

 

47. With respect, this ground of appeal has no bearing on why DFFE refused to grant the EA, and is therefore 

irrelevant for purposes of the present appeal. Whether or not there was coordination between government 

departments on the EIA process, this would not remedy the procedural and content flaws in the EIA, 

which formed the basis for DFFE’s refusal. In saying this, we do not dispute the need for cooperative 

governance in the EIA process, but merely that the existence or absence of cooperative governance 

would not affect the outcome arrived at by DFFE, as this would not address the reasons on which the 

DFFE based its refusal. 

 

48. Given the above, we submit that this ground of appeal should fail and be dismissed. 

 

 

GROUND 5: Failure to consider the inputs of the appellant and Triplo4 

49. Ad paragraphs 37 – 40, the Appellant argues it made specific inputs regarding objections raised by I&APs 

in a Memorandum sent to DFFE on 18 June 2021.58This Memorandum is said to address concerns of 

DFFE in response to DFFE’s suspension of the Appellant’s environmental authorisation process on 8 

June 2021.  

 

50. The Appellant in suggests the following: 

•It met “the minimum threshold of public participation; 

•DFFE failed to consider any of their inputs raised by the Appellant and its EAP; 

•DFFE failed to consider relevant input, which should have materially affected the outcome of the 

decision; and 

•DFFE failed to consider that the Appellant could adequately respond to concern raised by I&AP.” 

 

51. The Appellant’s allegations are unfounded as there is no proof that the Memorandum was not considered 

by DFFE. Irrespective of whether this Memorandum was considered by DFFE or not, key issues which 

informed the refusal of this EA such as the recommendation to conduct noise modelling assessment of 

the Powership (on site) and conducting thorough public participation remained and have not be remedied 

to this day. 

 

52. It is submitted that this appeal ground fail and be dismissed. 

 

                                                           
58 SB3A attached to the Appeal. 
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GROUND 6: The DFFE failed to consider that the Appellant has met the threshold for public 

participation 

53. The Appellant, ad paragraph 37 to 67, states that DFFE failed to consider its submission on why it has 

met the threshold for public participation.  Each of these arguments will be dealt with in turn, below. 

 

54. Ad paragraph 42, the Appellant states that DFFE failed to consider paragraph 11-33 of Karpowership’s 

memorandum. In summary, the said memorandum argues that public participation was concluded 

comprehensively as required by provisions of NEMA, and that the EAP complied with EIA Regulations. 

Accordingly, the Appellant suggests the following: 

 

54.1. That all the necessary steps were taken to address comments and concerns of the I&APs; 

54.2. That the EIA complaint as filed by Green Connection was filed with intention to mislead the 

competent authority; and 

54.3. That the expert report commissioned in Ghana is justified because this project introduces new 

technology into South African Energy mix. The Appellant further suggests that, because this 

technology currently does not exist in South Africa, a comparative assessment of an existing project 

should suffice. The Appellant states as follows: “The notion of “on site assessments” of a current 

Powership project in South Africa is quite simply impossible and does not fall within the legislated 

ambit of a “reasonable” opportunity to comment”. Accordingly, the Appellant submits that because a 

comparative assessment was undertaken, together with other noise impact assessments, all relevant 

studies pertaining to noise were provided to the complainant.59  

 

55. However, this is inaccurate because: 

 

55.1. Failure to accurately reflect noise impacts of the project remains a concern for I&APs. The noise 

impact study was updated, following the DEIR, with specific information pertaining to a 

Karpowership Ghana operation.  This material information was included, in the FEIR, and the public 

did not have an opportunity to consider or comment.  Suggesting to commission a report after the 

EA has been granted, automatically excludes I&APs from participating in the overall process. This 

defeats the purpose of public participation during the EIA process and the intention behind it as 

stipulated in paragraph 65 below. 

55.2.  It would also render the EIA process a tick-box exercise. There would be no means to revoke the 

EA if – after the assessment is conducted – the assessment were to show that the project should 

never have been authorised. For this reason it is crucial that environmental impacts are 

comprehensively assessed before a decision is made. 

55.3. The EIA complaint filed by Green Connection only sought to bring it to the attention of the 

competent authority that both the Noise Impact report and Marine Ecology report, recommend 

“thorough assessment” and “quantitative” underwater impact assessments. This information was 

not disclosed to the small-scale fishers during the meeting with the EAP, referred to above – a 

material omission, with potential harmful impacts for livelihoods of the fishers. 

55.4. The Ghanian report as commissioned by the Appellant is still inadequate to give a comprehensive 

model of the noise impacts of the project in Saldanha Bay. This assessment does not show or 

                                                           
59 Para 21.1 of SB3A 
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clarify how the bay in Saldanha will be affected by the project considering that its topography, 

marine life and the ocean differ. Therefore, the Appellant did not conduct all relevant noise studies.  

 

56. To the extent that impacts are not, or cannot be, adequately assessed, we stand to reason that the project 

authorisation should be refused. This is in line with the NEMA requirements and principle that requires a 

risk-averse and cautionary approach and that any pollution, environmental impacts or environmental 

degradation likely to be caused if the application is approved or refused be taken into account by the 

competent authority.60 

 

57. Ad paragraph 43.1-43.3, the Appellant states that its memorandum reiterated compliance with section 

24(4)(a)(v); Procedures for the Assessment and Minimum Criteria for Identified Environmental Themes 

in terms of Section 24(5)(a) and (h) and 44 of the NEMA and the EIA Regulations. 

 

58. Despite the Appellant’s Memorandum, DFFE found that the public participation process was deficient. 

DFFE found that (a) the applicant failed to comply with requirements prescribed in section 

24(1A)(c); (b) failed to enlist provision of Regulation 23(1)(b) of the EIA Regulations as it found 

that the Final EIAR contains significant changes and new material which compromised its 

decision-making powers; and that public participation process was not conducted in terms of 

Regulation 39-44 of the EIA Regulations.61 

 

59.  It is clear from DFFE’s refusal that it found that certain provisions of NEMA and the EIA Regulations were 

not complied with. It also shows that one is required to comply will all public participation laws and not a 

“minimum threshold” as suggested by the Appellant.  

 

60. Ad paragraph 44 - 45, the Appellant argues that the Memorandum contains evidence that an extensive 

engagement was undertaken with small-scale fishermen. The Appellant further argues that during this 

engagement extensive reference was made to the noise studies and therefore suggests that I&APs were 

misleading in their objections. The Appellant further submits that the information contained its 

Memorandum was not considered by the decision-maker. 

 

61. This is incorrect. Minutes of the meetings with fishers62 do not indicate extensive engagement nor do they 

mention the extent to which the noise impacts have been assessed by the EAP through underwater noise 

modelling. Various concerns were raised by fishermen, which echoed the need for certainty that the 

“project will not have negative impacts on the fishers”63 however, crucial information on the noise 

modelling recommended by specialist was not mentioned. To date, such a site-specific sound modelling 

exercise has not been conducted, which means that the EAP could not have explained the impacts to the 

fishing communities.  According to the Marine Impact Assessment, there was also a concern that the 

noise reduction zone (presumably for the Karpowership operation) overlaps with where the fishermen 

fish.64 All of these impacts have not been addressed or explained to the local fishermen. What the 

                                                           
60 NEMA s24O. 
61 Page 15 and 16 of the Decision. 
62 See “Saldanha Bay Focus Meeting for Fishers – 19 April 2021 Time: 11h00 to 13h45” in Appendix D of Final EIAR, 
page 2617. 
63 Ibid. 
64 In Karpowership’s Marine Impact Assessment. 
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Appellant deems “extensive” seems to be subjective in this instance and there is no evidence that 

information in the Appellant’s memorandum was not considered by the DFFE.  

 

 

62. Ad paragraph 46 the Appellant submits that public participation provisions do not suggest that DFFE 

simply rely on information provided by the objector without scientific basis for such objections or without 

interrogation of such objections. Ad paragraph 47 the Appellant suggests that the decision maker was 

biased towards the project and did not consider the their side of the application. 

 

63. This submission is flawed as public participation provisions do not state or even imply that information 

submitted by I&AP during public participation be scientific or be interrogated.  Section 24O(1)(iv) urges 

the competent authority to consider information from reports and comments when considering 

applications. This shows that public participation carries much weight in decision-making and inputs of 

I&APs play a pivotal role in ensuring compliance with environmental laws and decision-making. 

Furthermore, the Appellant suggests that the decision-maker was bias and has no proof of this. 

 

64. Ad paragraph 48 the Appellant relies on various aspects of the National Policy Framework for Public 

Participation, 2007. Ad paragraph 49,  the Appellant defines community in terms of this policy and further 

ad paragraph 50, relies on this policy to define public participation. Ad paragraph 51 -53, the Appellant 

seeks to rely on this very policy to say it conducted an “iterative public participation” and according to the 

policy, “public participation is not ongoing and exhaustive to the prejudice of the Applicant”. The 

Appellant concludes ad paragraph 52 that “public participation must be done in a reasonable, 

practical manner as per the unique requirements of each project and in conformance with the 

minimum legislative threshold.” This however is incorrect since this policy is applicable for local 

governance and decision making related to legislation.  There are specific NEMA provisions that are 

applicable, which the Appellant must adhere to in terms of public participation. 

 

65. Legal requirements and policies specifically relating to public consultation in the environmental sphere 

exist. NEMA, EIA Regulations as well as the public participation guidelines are the relevant laws to consult 

when conducting public participation. Public participation provisions in NEMA are the following: 

 

65.1. Section 2(4)(f) of NEMA provides the overarching principle that, “The participation of all 

interested and affected parties in environmental governance must be promoted, and all 

people must have the opportunity to develop the understanding, skills and capacity 

necessary for achieving equitable and effective participation, and participation by 

vulnerable and disadvantaged persons must be ensured.” Special weight is given to the 

participation of particular groups in Section 2(4)(q) which provides that, “The vital role of women 

and youth in environmental management and development must be recognised and their 

full participation therein must be promoted.” 

65.2. Section 24 of NEMA provides the overall empowering provision for applicants to comply with public 

participation requirements. Section 24(1A)(a) and (c) provide that: 

“(1A) Every applicant must comply with the requirements prescribed in terms of this Act in 

relation to— 

(a) steps to be taken before submitting an application, where applicable; 

(b)… 
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(c)any procedure relating to public consultation and information  gathering”. 

65.3. The NEMA: Public Participation Guideline further outlines the specifies further what is required in 

terms of public participation, and among others include:  

 to provide for the opportunity for all role players including potential and RI&APs, EAPs, state 

departments, organs of state, and the competent authority (CA) to obtain clear, accurate and 

understandable information about the environmental impacts of the proposed activity or 

implications of a decision;  

 to provide for role- players to voice their support, concerns and questions regarding the project, 

application or decision; 

 to provide the opportunity for role-players to suggest ways for reducing or mitigating any 

negative impacts of the project and for enhancing its positive impacts;  

 to enable the person conducting public participation to incorporate the needs, preferences and 

values of potential or RI&AP’s into its proposed development that becomes the subject of an 

application for an environmental authorization (EA); 

  to provide opportunities for clearing up misunderstandings about technical issues, resolving 

disputes and reconciling conflicting interests;  

 to encourage transparency and accountability in decision-making;  

 to contribute toward maintaining a healthy, vibrant democracy; and  

 to give effect to the requirement for procedural fairness of administrative action as contained 

in the Promotion of Administrative Justice Act, 2000 (Act No. 3 of 2000). 

65.4. Finally, the EIA Regulations provide specific detailed procedures in Chapter 6 (Regulations 39 to 

44) which must be complied with by all applicants for environmental authorisations. These include 

amongst others: 

 Regulation 40(1) of the EIA Regulations requires that all registered I&APs be provided with 

at least 30 days in which to submit comments on the scoping report and 30 days to comment 

on the impact assessment report. As pointed out by the department, the draft EIAr was 

subjected to public review for a period less than the legislated 30 days as indicated by l&AP's 

which indicates procedural unfairness 

 Regulation 40 (2) provides as follows: 

“The public participation process contemplated in this regulation must provide access 

to all information that reasonably has or may have the potential to influence any 

decision with regard to an application unless access to that information is protected 

by law and must include consultation with—  (d) all potential, or, where relevant, 

registered interested and affected parties.” 

 Regulation 43(1) states that registered interested and affected parties are entitled to comment 

on reports and plans. Accordingly, “a registered interested and affected party is entitled 

to comment, in writing, on all reports or plans submitted to such party during the public 

participation process contemplated in these Regulations and to bring to the attention 

of the proponent or applicant any issues which that party believes may be of 

significance to the consideration of the application,…”. The EAP by removing documents 

from their website and only making them available at the request of I&AP sought to 

compromise the overall procedure of public participation and exclude all I&AP parties in this 

regard.  
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66. The Appellants went to great lengths to quote various international laws such as the Aarhus Convention, 

and the National Policy Framework for Public Participation. These are not relevant for EIA purposes, not 

only because SA is not a signatory to the Aarhus Convention, or that the Policy Framework applies to 

municipalities, but, more importantly, because specific public participation provisions exist in NEMA, and 

the EIA Regulations– which must be complied with – and these are further expanded on in the NEMA 

public participation Guidelines, 2017. The Appellant’s argument is flawed as the law regulating public 

participation process is contained in NEMA, the EIA Regulations as well as the Public Participation 

Guidelines as several provisions are mentioned above. The above-mentioned laws are the laws that the  

Appellant was supposed to adhere to. The Appellant’s argument in this regard is flawed. 

 

67. Ad paragraph 54.1- 67 argues that no new studies were submitted in the Final Environmental Impact 

Assessment Report (‘FEIAR”) stage. We dispute this argument. 

 

68. According to Regulation 23(1)(b) of the EIA Regulations, where significant changes have been made or 

significant new information has been added to an EIAr or EMPr which changes a report or such 

information was not contained in the reports during initial public participation,  this requires that 

the EAP notifies the relevant competent authority of such and further conduct public participation for those 

reports for at least 30 days.  The EAP failed to comply with the provision. This is also echoed in the 

reasons of refusal by the DFFE. 

 

69. The courts are clear that I&APs are entitled to comment on revised reports which contain new facts or 

information not previously addressed in comments.65  In the case of Earthlife Africa (Cape Town) v DG 

DEAT (‘Earthlife”)66 the final EIR was substantially different to the draft, and the court held that interested 

parties should have been afforded an opportunity to comment on this revised report. Earthlife had only 

been afforded an opportunity to comment on a draft EIR and had not been given access to substantially 

different information contained in final EIR. The court held that this was an infringement of Earthlife’s right 

to procedurally fair administrative action provided in section 3(2)(b)(ii) of PAJA and Section 33(1) of the 

Constitution. This principle has been upheld in many subsequent judgments. 

 

70. Despite these public participation requirements in terms of NEMA, the EIA regulations, and legal 

precedent applicable, ad para 54.1-54.4 and 65.1 - 65.4, Appellant argues that: 

 

70.1. there were no new reports commissioned, and information provided was in response to I&AP 

comments, the process should not go on ad infinitum; However, section 23(2)(d) of NEMA recognises 

as a general objective of an integrated environmental management, the need to “ensure adequate 

and appropriate opportunity for public participation in decisions that may affect the 

environment”. This calls for adequate and appropriate opportunity for public participation and is not 

at all unreasonable as the Appellant suggests and is justifiable in circumstances of Regulation 

23(1)(b). 

70.2. The information added into the reports is not new according to the Earthlife precedent (pg 28-29), 

and therefore instruction is not prejudicial. The content added to the reports as well as the FEIAR is 

indeed substantial and highlights quite a number of material issues.  

                                                           
65 Earthlife Africa (Cape Town) v DG DEAT  2006 (10) BCLR 1179 (C) 
66 Ibid. 
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71. Ad pages 38-47 of its appeal, the Appellant lists over 9 pages of information that has been added, 

including updates to 9 reports.  Whilst the Appellant attempts in its appeal and Annexure SB5 to downplay 

these as being not material, or not as new information, it in fact is material information that goes to the 

heart of the EIA process.  It should, therefore have been subject to public participation in terms of 

s23(1)(b) of EIA Regulations. 

 

72. The changes are so significant and extensive in that there are significant volumes of new text and findings 

in the FEIR which are in blue, and which have not been included in the DEIR.  Whilst not all will be listed, 

some of the material changes include new and material information on: 1) alternative transmission routes 

(FEIR, p222); 2) two pages related to decommissioning phase impacts (FEIR, p198-9); 3) changes to 

almost all the cumulative significant ratings in table 8-5 (FEIR, page 107-8) as well as the description of 

these changes (FEIR pg 187-196); 4) new LPG import facility and pipeline and their impacts (p186); 6) 

new climate change impact significant rating (FEIR, pg 180) and impacts related to climate change (FEIR, 

p 129);  etc.  These changes are so material that the impacts and significant ratings have changed in 

each of the reports and the assessment as outlined in the table below, which is an extract from Annexure 

SB5: 
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73. On Page 10 of Annexure SB5 of the Appellant’s Appeal, several questions are asked relating to the 

changes that occurred and the answers in relation thereto: 

 “Each refusal states there is significant new information. In terms of the impact ratings, can you 

advise if any ratings were changed? Yes, many ratings changed. See table below.  

 To what extent was the impact ratings change? The terrestrial ecologist and heritage 

specialist added additional impacts.  

 Were there changes in impact ratings for specialists as well? The changes in the Triplo4 impact 

assessment were a direct result of changes in the specialist impacts ratings. 

 

74.  These questions and answers and the table provided also supports our submission that the changes that 

took place were, in fact, new information and that were material.  They went to the heart of the EIA 

process such that it resulted in numerous impact ratings having to be changed. 

  

75. Among other information, we submit that the following is material new information contained in FIEAR as 

a result of the revised reports:  

 

75.1. Scope 3 emissions were not included in the Appellant’s DEIAR. Furthermore, the following was 

revealed in the FEIAR: “scope 1 emissions associated with the combustion of LNG at the 

Powership at Saldanha Bay have been calculated as approximately 12 million tC02e. 

Additional Scope 1 (direct emissions) associated with the Powerships relates to direct 

emissions from the operation of the FSRUs and amounts to approximately 670,000 tC02e 

over the same period. Scope 3 (indirect) emissions have been calculated based on transport 

of the LNG via the LNGCs and amounts to approximately 118,000 tC02e over the 20-year 

project lifespan.”67 Cumulatively with all three vessels, the GHG emissions essentially treble.  

Although not explicit in the Saldanha report, all three Karpowerships would emit almost 50 million 

                                                           
67 Page 132; 161 of FEIAR. 
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tCO2e GHG emissions, taking up over 1.18% of SA’s national carbon budget over the lifetime of 

20 years; 

75.2. The assessment on cumulative impacts was expanded. Accordingly, this revealed the following: 

“this assessment of cumulative impacts has assessed the Vortum (CCGT) Thermal Power 

Plant and the Auriga Thermal Power Plant in terms of avifauna, wetlands, hydropedology, 

hydrology, geohydrology, climate change, estuaries, marine ecology, air quality, heritage, 

archaeology and palaeontology, major hazard risks, socio-economy, noise and marine 

traffic. The operation of the above projects together with the Powerships will result in 

cumulative GHG emissions and the addition to the potential polluting activities in the Algoa 

Bay and Port.”68 “As a result and before mitigation there will be a High negative impact on 

climate change, the Marine Protected Area as well as conflict with marine mammals and 

birds. The cumulative impact of the loss of vegetation communities, SCC and biodiversity 

will have a Medium negative impact on terrestrial ecology. The estimated 155 birds that are 

expected to be killed annually on transmission lines will have Medium-Low negative 

impacts on avifauna.”69 The GHG emissions quantities of these projects, however are not 

provided.  

75.3. Peer review of Climate Change Impact assessment:  In the Scoping phase, and the DEIAR, scope 

3 emissions were not included as indicated above.  Subsequent to the DEIAR, Promethium Carbon 

conducted a peer review of the CCIA, indicates number of deficiencies with the CCIA as stated 

above.  Climate Change poses a huge threat not only to human life but also to wildlife and 

biodiversity. Impacts of climate change, which include droughts, storms and heat waves, can 

directly wreak havoc on people’s livelihoods and communities. Information on Scope 1 and Scope 

3 emissions, the cumulative impacts, and highly negative impact on climate change is a matter of 

public interest and there for necessitates public participation. 

75.4. Even in the most recent revision of the CCIA, the scope 3 indirect emission were not adequately 

assessed, since full cycle emissions were only calculated from when the ship enters South African 

waters.  Full cycle emissions are not limited to vessels entering the port but should include the 

entire emissions from extraction of gas to the end point when the gas is used. Had groundWork 

been given an opportunity to comment on the revised CCIA, it would have made this submission. 

The public did not have an opportunity to assess this however, as the revised information was not 

made available.  The fact that full cycle emissions were not adequately assessment means that 

the CCIA is fatally flawed.  On 19 August 2021, at the National Energy Regulator South Africa 

(NERSA) public hearing in relation to Karpowership’s electricity generation licence application, Dr 

Eloise Marais from the University College of London, has submitted her findings of her research.  

She indicated under oath that the cumulative GHG emissions from the Karpowership could be as 

high as 70-105million tCO2e A copy of the summary of the report on which the presentation is 

based is attached as Annexure “AJ2”;  

75.5. The impact rating of climate change impacts after mitigation is rated as “high”.  More specifically in 

the CCIA itself, the rating is “very high”.  Karpowership indicates in various paragraphs that none 

of the impacts were identified as a fatal flaw, however. This is because its impact rating schedule 

in Appendix C of the EIA does not provide for fatal flaws.  Normally however, the highest possible 

rating (in terms of climate change, or otherwise) which cannot be mitigated, usually results in a 

                                                           
68 FEIAR p 124. 
69 ibid. 
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fatal flaw being identified.  Again, I&APs did not have an opportunity to interrogate this. Had we 

had an opportunity, we would have brought this vital information to the attention of DFFE;  

75.6. Peer review of the Estuarine Impact Assessment indicated that: “the potential for pollution from 

shipping (including spent oil and lubricants, paint, solvents and waste detergents, waste 

from ship maintenance activities, sewage, galley waste, sweepings from hatches and 

engine rooms, slops from holds and tanks, ballast water, general domestic waste, 

medicinal/medical waste, spent batteries, discharge of heated water, etc.) as a result of the 

proposed gas to power process is considered to be high” Futhermore, “the cumulative 

impact of the project combined with the proposed LPG facility and refuelling operation, in 

elation to dynamic coastal processes (increased storminess, tidal surge etc.), could 

increase the risk to all vessels (possible collision etc.) and Port operations”.70 

75.7. Marine Ecology Assessment revealed the potential underwater noise and vibration impacts may 

arise from the following sources: “noise from the establishment of the berthing, gas reticulation and 

electrical reticulation infrastructure” and “noise from the Power Ships, FSRU and LNG supply 

vessels (their engines, steam turbines, cooling fans and pumps). The noise will include audible, 

low frequency and infrasound.” The Appellant submits that it was not possible to conduct “site 

studies” during the EIA stage and suggests that it was impossible to do so given that the Project 

entails new technology introduced into the Republic. To the extent that impacts are not, or cannot 

be, adequately assessed, the project authorisation should be refused. This is in line with the NEMA 

principle that requires a risk-averse and cautionary approach. 

75.8. The initial Noise Impact studies included in the DEIR did not include the data relating to 

Karpowership’s Ghana ship operation, and this is material information which should have been 

subject to further public consultation in terms of s23(1)(b) EIA Regulation public participation 

requirements.  This is particularly so since, fishermen in the area rely on fishing within the harbour 

for survival and due to the size of their ship, cannot go out into the open waters.  The fishermen in 

the region indicated that the noise cancelling technology to be used as a mitigation measure, may 

be located directly within the vicinity of the fishing grounds. In addition, the noise from the 

Karpowership project could have a negative impact on juvenile fish and crustaceans, as well as 

mariculture in the area, including long-term detrimental impacts, including causing deaths of fish 

stocks.  As mentioned this area is also a mariculture area, and thus it was vital that fishermen and 

those working in the mariculture in the area had access to the full FEIR including any new 

information on the sound impacts  

75.9. The identification of important calcrete reef habitat and benthic community in the Marine Ecological 

Assessment 

75.10.  Changes in impact ratings for most activities.  For example, as can be seen from the figure below, 

the climate change impact rating in the DEIR was not considered, whereas the FEIR states these 

risks are high before and after mitigation. 

 

76. As demonstrated above, there was significant new and material information that should have been made 

available to the public for comment and a noise model could have been conducted.  According to the 

Earthlife principle, the process followed by the Appellant in failing to make this new material information 

available, renders this inadequate public participation. These deficiencies cannot be mitigated after the 

fact.  

                                                           
70 Page 29 and 30 of the report. 
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77. It is submitted that the Final EIAR, which was submitted, differed significantly from the Draft EIAR and 

I&APs did not have an opportunity to comment on the material information. The failure to subject these 

changes to further public participation for a further 30 days, in fulfilment of s23(1)(b) EIA regulations is in 

violation of the public participation provisions of NEMA and the EIA Regulations.  

 

78. In terms of climate change, the gaps in the information provided to DFFE, prevents DFFE from reaching 

an informed decision, given the material nature of the missing information. This is highly problematic 

given the significance of the climate crisis, for South Africa in particular, and increasing evidence on the 

need to take adequate and urgent steps to mitigate the harms of the climate crisis.  

 

79. The IPCC71 1.5 Report indicates that “at approximately 1.5°C of global warming (2030), climate change 

is expected to be a poverty multiplier that makes poor people poorer and increases the poverty head 

count...Poor people might be heavily affected by climate change even when impacts on the rest of 

population are limited…Climate change alone could force more than 3 million to 16 million people into 

extreme poverty, mostly through impacts on agriculture and food prices... Unmitigated warming could 

reshape the global economy later in the century by reducing average global incomes and widening global 

income inequality... The most severe impacts are projected for urban areas and some rural regions in 

sub-Saharan Africa…” Further “[t]he impacts of 1.5°C of warming would disproportionately affect 

disadvantaged and vulnerable populations through food insecurity, higher food prices, income losses, 

lost livelihood opportunities, adverse health impacts and population displacements … Some of the worst 

impacts on sustainable development are expected to be felt among agricultural and coastal dependent 

livelihoods, indigenous people, children and the elderly, poor labourers, poor urban dwellers in African 

Cities…”.72 

 

80. South Africa is already lagging behind in the global effort to address climate change. The Climate Action 

Tracker (CAT), which takes into account current government action and policies, rates South Africa’s 

proposed actions and policies under the Paris Agreement as “highly insufficient”.  It states that “South 

Africa’s climate commitment in 2030 is not consistent with holding warming to below 2°C, let alone limiting 

it to 1.5°C as required under the Paris Agreement, and is instead consistent with warming between 3°C 

and 4°C: if all countries were to follow South Africa’s approach, warming could reach over 3°C and up to 

4°C. This means South Africa’s climate commitment is not in line with any interpretation of a “fair” 

approach to the former 2°C goal, let alone the Paris Agreement’s 1.5°C limit.”73 

 

81. The most recent IPCC Sixth Annual Report (AR6): Climate Change 2021 The Physical Science Basis 

Summary Report for Policy Makers74 of 9 August 2021,  confirms the previous findings and adds to what 

we already know: 

 

81.1. climate change is already occurring, and human action is the main driver of the current changes 

(such as heatwaves on land and in the ocean). Urgent action is needed since we already reached 

                                                           
71 Intergovernmental Panel on Climate Change 
72 IPCC 1.5 Report, p 244, 227. 
73 https://climateactiontracker.org/countries/south-africa/fair-share/ 
74 IPCC AR5: Climate Change 2021 The physical Science Basis Summary Report for Policy Makers 
https://www.ipcc.ch/report/ar6/wg1/downloads/report/IPCC_AR6_WGI_SPM.pdf  

https://www.ipcc.ch/report/ar6/wg1/downloads/report/IPCC_AR6_WGI_SPM.pdf


23 
 

 

the 1.07oC warming in 2019.  In 2019, CO2 concentrations were higher than the last 2 million years, 

and Methane and Nitrous Oxide emissions were higher than at any time in 800 000 years;75  

81.2. past emissions and resultant climate change impacts (such as sea level rise, warming and ocean 

acidification, loss of polar ice caps) are irreversible for centuries to millennia;76   

81.3. it is imperative that immediate and urgent cuts to our emissions are made to remain within the 1.5 

degree threshold;77  

81.4. In terms of reduction, each 1000GtCO2 of cumulative CO2 emissions is likely to cause global 

surface temperature increase of approximately 0.45 oC.78, and that In order to stand a 50% chance 

of remaining within the 1.5 degree threshold (the safe level for a livable climate), the remaining 

carbon budget from 2020 would be 500GtCo2 and if we increase the odds to 83% of staying within 

the 1.5 degree threshold, the remaining carbon budget is 300GtCO2.79 

81.5. The AR6 report indicates that not only are CO2 emission reductions necessary, but that it is 

crucially important to reduce  Methane emissions.80  

 

82. In other words, the AR report tells us that each gigaton of greenhouse gas emissions has a direct 

correlation to the temperature increase, and if we are to stand a greater chance of remaining within the 

1.5 degree goal, our remaining budget of emissions is very small.  This means that the faster and quicker 

we reduce the CO2 and Methane emissions, the more we increase the likelihood of remaining within a 

safe temperature increase of 1.5 degree. Considering new and unnecessary source of GHG emissions, 

would be counterproductive in this endeavor, including Karpowership, which is anticipated to emit almost 

50million tCO2e GHG emissions. 

 

83. The crucial role that methane reduction plays in meeting the 1.5 degree target is outlined in the May 2021 

UNEP Global Methane Assessment Summary Report.81 The report indicates the following: 

 

83.1. over half of Methane emissions are as a result of human activities, including the exploitation of 

fossil fuels, which takes up a 35% share;  

83.2. “human caused methane emissions is one of the most cost-effective strategies to rapidly reduce 

the rate of warming and contribute significantly to global efforts to limit temperature rise to 1.5oC”;82   

83.3. reducing Methane emissions by 45% by 2030 will avoid nearly 0.3 oC warming by the 2040’s, 

prevent 25 0000 premature deaths, 775 000 asthma related hospital visits and 47 million hours of 

lost labour from extreme heat and 26 million tonnes of crop losses globally;83  

83.4. methane reductions are also in line with multiple sustainable development goals including climate 

action, zero hunger, good health and well-being;84   

83.5. The fossil fuel sector (oil, gas, coal) has the greatest potential for emission reduction; and 

                                                           
75 IPCC AR6 p 9. 
76 IPCC AR6 p 28 
77 IPCC AR6 pg 38 
78 IPCC AR6 p36 
79 IPCC AR6 pg 38. 
80 IPCC AR6 pg 39 
81 UNEP Clobal Methane Assessment Summary for Decision Makers, May 2021 
https://wedocs.unep.org/bitstream/handle/20.500.11822/35917/GMA_ES.pdf  
82 UNEP GMA, pg 5 
83 UNEP GMA report, pg 5, 8-9 
84 UNEP GMA report, pg 9 

https://wedocs.unep.org/bitstream/handle/20.500.11822/35917/GMA_ES.pdf
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83.6. “without relying on future massive-scale deployment of unproven carbon removal technologies, 

expansion of natural gas infrastructure and usage is incompatible with keeping warming to 

1.5oC”85  It also states that “urgent steps must be taken to reduce emissions this decade”.  

 

84. In other words, the UNEP report makes clear that avoiding methane emissions can reduce global 

temperature in the more immediate term.  This is because methane, although it has a more potent global 

warming potential than CO2 (by 84 times over 20 years), it is a substance that lasts for a shorter period 

in the atmosphere.  This means that reducing methane now (and avoiding future emissions) can reduce 

temperature increase by the 2040’s and increasing it will have the converse effect.  Reducing emissions 

or not authorizing gas projects such as Karpowership, will better serve the world’s efforts to meet the 1.5 

degree target, will be a cost effective way in reaching the target, and will be more aligned with the 

sustainable development goals.  As the report indicates, Karpowership, which will be an expansion of 

natural gas infrastructure and usage, is incompatible with keeping the global temperature to below 1.5 

degrees.  

 

85. In light or the above, in the context of very high and irreversible Methane emissions from gas power 

project, authorising the proposed Karpowership project would be contrary to meeting the 1.5 oC target 

and ensuring a healthy environment for present and future generations in terms of section24 of the 

Constitution but also would be contrary to many s2 NEMA principles.   

 

86. Whilst the full extent of the impact is unknown, the Appellant will impact negatively on the surrounding 

sensitive and protected areas, mariculture, local fishermen’s livelihood as well as impacts on and other 

natural resources.  As such, the project is not in the public interest, and is not in line with NEM principles 

including the protection of sensitive, vulnerable, highly dynamic or stressed ecosystems, such as coastal 

shores, estuaries, wetlands, and similar systems.  It also is not in line with the s24 Constitutional 

requirements. 

 

87. Based on the above reasons, it is submitted that this appeal ground fail and be dismissed. 

GROUND 7: The DFFE failed to consider Section 2 principles of the NEMA 

88. Ad paragraph 68 to 76, the Appellant argues that DFFE failed to consider socio-economic benefits of the 

project as part of the RMIPPPP and the Integrated Resource Plan (IRP) 2019. The Appellant argues that 

because of this, DFFE failed to consider National Policy direct and the components of sections 2(3), 

2(4)(a), 2(4)(b), 2(4)(i), 2(4)(1) and 2(4)(m) of NEMA should have been considered. 

 

89. Ad paragraph 68, the Appellant argues that DFFE failed to consider the numerous socio economic 

benefits of the project, and that it is inadequate for DFFE to consider a single socio-economic sector, the 

fishing sector.  The Appellant goes on to argue the benefits of the gas project, ad para 70-75 which 

include, amongst others the submissions that:1) gas is a new technology; 2) it will address the electricity 

crisis and electricity will uplift the socio-economic circumstances of everyone; and 3) natural gas will 

provide flexible energy in comparison to other inflexible energy systems. 

 

90. In addition ad paragraph 76 the Appellants states that: 

                                                           
85 UNEP GMA report, pg 7 
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“The decision to refuse the environmental authorisation is in direct contradiction towards the National 

Policy directive of an energy mix, as well as the introduction of new technologies to prevent installed 

inflexible capacity. These components should have been considered by the decision maker against 

Sections 2(3), 2(4)(a), 2(4)(b), 2(4) i),2(4)(l) and 2(4)(m) of the NEMA.” 

 

91. The Appellant seeks to rely heavily on the so-called positive aspects of the socio-economic impacts of 

the project, ignoring the balancing act that is required in terms of the law, which includes consideration of 

the following NEMA principles in decision-making:  

 

91.1. Section 2(2) of NEMA states that “environmental management must place people and their 

needs at the forefront of its concern, and serve their physical, psychological, 

developmental, cultural and social interests equitably.” Furthermore section 2(3) states that 

“development must be socially, environmentally and economically sustainable”.  

91.2. Section 2 advocates for a sustainable development and that the disturbance of ecosystems, 

pollution and degradation of environment to be avoided. It also states in Section 2(4)(c)  that 

“environmental justice must be pursued so that adverse environmental impacts shall not be 

distributed in such a manner as to unfairly discriminate against any person, particularly 

vulnerable and disadvantaged person.” 

91.3. Section 2(4)(f) of NEMA provides the overarching principle that “the participation of all interested 

and affected parties in environmental governance must be promoted, and all people must 

have the opportunity to develop the understanding, skills and capacity necessary for 

achieving equitable and effective participation, and participation by vulnerable and 

disadvantaged persons must be ensured.” Special weight is given to the participation of 

particular groups in Section 2(4)(q) which provides that “The vital role of women and youth 

in environmental management and development must be recognised and their full 

participation therein must be promoted.” 

91.4. Furthermore section 2(4)(g) states that  “decisions must take into account the interests, needs 

and values of all interested and affected parties, and this includes recognising all forms of 

knowledge, including traditional and ordinary knowledge.” These principles also seek to 

guide decision-making process in requiring “decisions to be taken in an open and 

transparent manner, and access to information be provided in accordance with the law” 

section 2(4)(k). 

91.5. Lastly, 2(4)(r) places protect on “sensitive, vulnerable, highly dynamic or stressed 

ecosystems, such as coastal shores, estuaries, wetlands, and similar systems require 

specific attention in management and planning procedures, especially where they are 

subject to significant human resource usage and development pressure.” 

 

92. Whilst the Appellant highlights only the positive impacts, it does not explicitly outline any of the negative 

impacts, in circumstances where a comprehensive assessment of all impacts is required in order for 

DFFE to reach a decision.  Some of these negative impacts, which DFFE failed to consider, include: 

 

92.1. Climate change impacts from scope 1 emissions associated with the combustion of LNG have 

been calculated as approximately 12 million tCO2e over the project’s 20 year lifespan and further 

operation of FSRU’s amounts to approximately 670,000 tCO2e. Scope 3 emissions from the 

operation of the FSRU’s have been calculated on transport of the LNG via LNGC and amounts to 
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approximately 118,000 tCO2e over the 20 year lifespan of the project. Based on the 

abovementioned calculations, the proposed project will exhaust approximately 0.59% of the 

adjusted national carbon budget. This information was not available in the DEIAR.  Furthermore, 

committing to new fossil fuel electricity generation capacity at a time when urgent decarbonisation 

of the electricity sector is needed, is a contradiction of the Paris Agreement climate goals and 

exposes South Africa to further vulnerability to the impacts of climate change.  

92.2. Negative climate change impacts on ecologically sensitive areas:  The proposed Powership is likely 

to impact the surrounding marine and estuarine environment. The proposed Powership will be 

located 3.5 km from the Langebaan Lagoon Marine Protected Area and 5km from the Marcus 

Island Marine Protected Area, both of which contain sensitive marine and estuarine habitats.86 Both 

of these areas are part of the West Coast National Park Marine Protected Area (MPA) Network 

“[d]ue to [their] recognised ecological importance.”87 The water in the Port of Saldanha “supports 

ecological processes that sustain the biological communities” in the area.88According to the EIA, 

“these areas provide nursery habitat to a number of fish species, some of which are recreationally 

and commercially important.”89 In addition “[t]he islands provide important nesting sites for 

seabirds.”90 Saldanha Bay is a “major mariculture development area and forms one of the largest 

aquaculture development zones in South Africa.”91 The aquaculture in the bay is dominated by 

“mussel and oyster farms that occur in both Small Bay and Big Bay in close proximity to the 

proposed floating power plant facilities.”92 

92.3.  The DFFE rejected the Appellant’s application for Environmental Authorisation in part because the 

EIA did not fully assess the “regional and global scale impacts” of the Powership on the estuarine 

environment and ignored the peer review of the Estuarine Impact Report.93 

92.4. Socio-Economic impacts: Higher temperatures (on land and sea) and reduction in rainfall is 

expected because of climate change, as a result reduction of already depleted rainfall will 

contribute to increasing number of droughts. South Africa’s economy is highly dependent on 

climate-sensitive sectors such as agriculture and forestry impact and tourism, which is another key 

driver of economic growth. Furthermore, more locally, there is no specific assessment that was 

done to assess the impacts not only of noise on marine species, but also the anticipated increase 

in sea temperature on the juvenile fish nursery areas, that would be caused by the Appellant’s 

discharge of heated water, and impact on the local economy as a result. Noise impacts of the 

proposed project would threaten the fishing economy in Saldanha which contributes to the directly 

to local economy. 

 

93. The Appellant’s submission that DFFE failed to consider section 2 principle unfounded.  DFFE explained 

that it was unable to reach a decision since socio-economic implications were unknown, due to lack of 

information provided by Appellant. DFFE correctly exercised the precautionary principle in that it sought 

to integrate environmental management which requires that it take into account the effects of decisions 

on all aspects of the environment and all people in the environment by pursing the best practical 

                                                           
86 ibid. at 56, 131. 
87 ibid at 56. 
88 ibid. at 70. 
89 ibid. 
90 ibid. 
91 Ibid. 
92 ibid. 
93 Refusal of Environmental Authorization, p. 16. 
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environment option. This meant the Appellant had to give sufficient proof that this project will not cause 

more harm than it will good and this was informed by various factors. 

 

94. Section 2 seeks to encourage public participation, protect sensitive ecosystems such as coastal shores 

and estuaries significant for human resources usage and development pressure, promote a sustainable 

development and guide decision-making amongst other things. DFFE concluded that the information 

provided by the Appellant was not sufficient to enable them to make an informed decision. The Appellant 

fails to take that into account and also seeks to marginalize an economy of fishers in Saldanha Bay based 

on its own notions of development and improvement of the SA economy.  

 

95. Due to the foreseen harms of the project and the lack of material information, an application of the NEMA 

principles in any other way would not have remedied the outcome reached by DFFE, nor could it have 

resulted in DFFE granting the EA. 

 

96.  It is submitted that this appeal ground fail and be dismissed 

 

GROUND 8: The DFFE failed to properly assess the impact of the Project being declared a SIP 

97. Ad paragraph 82 the Appellant states that the DFFE failed to consider the considerable economic benefits 

of the project as against the dire need for electricity in the country, which would provide scope for various 

industries to participate in the economic sector. Rather, it submits that the DFFE considered a single 

sector, being small scale fishers, to the total exclusion of other economic sectors, which the proposed 

project could vastly benefit. 

 

98. The DFFE gave various reasons for its refusal - none of them dispute the impact that this project would 

have on the energy sector in South Africa (although these benefits are disputed by our client). The fact 

remains that if this project were to proceed, it would also have considerable negative impacts for climate, 

marine ecosystems and livelihoods of fisherman. In any event, it is clear that due to the material 

deficiencies and inadequacies in the EIA records and processes would and could not result in the project 

being authorised. 

 

99. It is submitted that this appeal ground fail and be dismissed. 

 

The next section of these responding statements seeks to deal with the Appellants submission to 

DFFEs reasons for refusal 

Failure to comply with Section 24(1A) (c) of the NEMA 

100. Ad paragraph 83, the Appellant denies that it did not comply with provisions of section 24(1A)(c) of 

NEMA and submits that the allegations by I&APs are false. Furthermore, the Appellant suggests that 

DFFE did not properly interrogate the allegations by I&APs. We dispute this. 

 

101. Public participation is argued in great detail above, see pargraph 53 to 77. 
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Failure to comply with Regulation 23(1)(b) of the EIA Regulations 

102. Ad paragraph 84.1 – 84.12, the Appellant argues that it complied with provisions of section 23(1)(b) of 

the EIA Regulations and denies that changes made to the EIAR were significant and that the Final EIA 

contains “significant new information”. Accordingly, the Appellant denies that the revision made did not 

necessitate a further round of public participation consultation as these issue directly resulted from 

objections and comments from I&AP. 

 

103. The response to this argument is addressed at paragraphs 68 – 76 of this response statement. We 

reiterate that there were extensive changes made to the FEIR and various reports which resulted in the 

impact ratings for the project being changed.  These are material and as a result, regulation 23(1)(b) 

applies. 

Failure to comply with public participation regulations 

104. Ad paragraph 85.1 – 85.10 the Appellant submits that this reason for refusal is prejudicial to it as it is 

vague. The Appellant suggests that it met the minimum threshold of public participation as contained 

in policy and legislation, that its PPP was approved by DFFE and it catered for I&APs who might have 

not had internet access. 

 

105. Failure to adhere to the all the relevant laws and regulations governing public participation means that 

the Appellant failed to meet the public participation requirements. The partial compliance with the 

relevant laws does not suggests that all the relevant public participation requirements have been met. 

Failure to include all relevant listed activities 

106. Ad Paragraph 86.1 – 86.10, the Appellant argues that it attempted on numerous occasions to get the 

assistance from DFFE in ascertaining whether all the list activities applied for but failed. The Appellant 

submits that it sought out legal advice from an independent legal advisor to clarify whether all activities 

had been applied for and this advice suggest it was so. The Appellant further argues that the conduct 

of DFFE on this aspect was obstructive. 

 

107. The Appellant has submitted only a summary of email correspondence between DFFE and 

Karpowership to substantiate its claims, and has not attached the actual email interactions. Summary 

of the interactions seem to indicate that some of the queries were addressed. Moreover, section 

13(1)(b) of the EIA Regulations states that the EAP appointed must “have expertise in conducting 

environmental impact assessments or undertaking specialist work as required, including knowledge of 

the Act, these Regulations and any guidelines that have relevance to the proposed activity”.  In other 

words, one would anticipate that the EAP would have a clear indication of which listed activities apply 

and which do not. 

 

108. Again, this ground of appeal can in any event not remedy the flaws in the process, which brought about 

the refusal of the EA and can therefore have no bearing on the DFFE’s decision to refuse the EA. 

 

109. Notwithstanding the above, this appeal ground is better suited to be addressed by DFFE. 
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Failure to conduct a noise modelling study 

110. Ad paragraph 88, the Appellant submits that there is no evidence that an alleged statement that was 

made that the estuarine specialist echoed the opinion that the modelling should be conducted. 

Accordingly, the Appellant submits that this ground of refusal flows directly from objections of certain 

I&AP and an assessment was indeed undertaken. The Appellant argues that noise impacts can be 

mitigated as shown in studies conducted on a powership in Ghana therefore the Appellant submits that 

there was an adequate assessment and detailed mitigation in the Marine Ecology Report and 

Recommendations of the Safetech noise specialist report. The Appellant submits that DFFE failed to 

appreciate recommendations of those experts and that a post operative study should be undertaken. 

The Appellant further submits that in the event that the Minister deems the underwater noise impact to 

be an issue, a further modelling should be carried out at a later stage. 

 

111. This Appellant’s submission in this regard is not accurate. The primary arguments in this regard stem 

from the recommendation of the Noise Impact Specialist which states that “underwater soundscape 

of Saldanha Bay be determined, and the potential noise impacts of the proposed project be 

thoroughly assessed. A separate Underwater Noise Impact Assessment is thus recommended 

along, with detailed underwater noise measurements using hydrophones in the important 

habitats and shipping routes into Saldanha Bay as described above.”  

 

112. The Marine Ecology Specialist Report also concluded “there is not enough information pertaining 

to underwater noise and vibration levels from floating power plant ships in the context of the 

Port of Saldanha Bay to conduct an assessment. Therefore, general sound levels from 

commercial vessels and from a powership moored in another location are presented, as are the 

biological thresholds of sensitive receptors. A quantitative underwater noise assessment is 

recommended to comprehensively assess the impact on the marine ecology.”  

 

113. In addition to Karpowership’s own Marine and Estuary Impact Assessments indicating a need for a site 

specific sound assessment, an expert report by Michelle Fournet, attached as “AJ3” also indicates that 

site-specific sound modelling is necessary, and is possible under the circumstances. Michelle Fournet 

is an expert and a postdoctoral research associate at Cornell University K. Lisa Yang Centre for 

Conservation Bioacoustics, and uses bioacoustics to study human impacts on Marine Organisms, and 

an author on numerous bioacoustics research. Having looked at the FEIR, the Specialist Reports 

(Appendix J) as well as the Technical reports (Appendix J) for all three Karpowership at Nqura, Richards 

Bay and Saldanha, the expert finds the following: 

113.1. Local sound propagation modelling is possible and essential to determine the underwater 

noise impacts, and that propagation modeling from Ghana is not applicable to another area, 

due to differences in water depth, temperature, seasonality, bottom substrate, bottom densities 

and other variables which impact the modelling.94  Ghana figures are best served as input 

variables to be included in noise modeling efforts.95 

                                                           
94 Fournet, M Environmental Authorisation for Three Gas to Power Powership Projects Led by Karpowership (Pty) Ltd, 
pg 8 
95 Fournet, M Environmental Authorisation for Three Gas to Power Powership Projects Led by Karpowership (Pty) Ltd, 
pg 9 
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113.2. The Karpowership (1) failed to complete the necessary research (desk or field) to conduct a 

reasonable environmental assessment of noise impacts in the marine environment; and (2) 

failed to propose adequate long term marine noise mitigation.96 

113.3. The EIA failed to address the impact of anthropogenic noise on important prey species.  This 

is significant because the proposed sites are in the near proximity or directly adjacent to Marine 

Protected Areas (MPAs), National Parks and Critical Biodiversity Areas. Noise may endanger 

prey species in or en route to these areas. This could disrupt the base of the food web and 

may be ecologically significant throughout trophic levels.  

113.4. The EIA failed to adequately describe likely potential sound sources and amplitudes (e.g. 

vessels, pile driving noise, suction noise, etc.). This is significant because, without this 

information, the studies were unable to understand noise impacts on important species or 

ecosystems including how far sound will travel. 

113.5. The EIA failed to adequately quantify baseline ambient sound levels at any of the three 

proposed sites.  This is significant because marine organisms use sound for navigation, prey 

detection, and foraging, so alterations made to the baseline natural soundscape will have 

ecological consequences that may be severe.   

113.6. The EIA failed to adequately quantify naturally occurring contributions to the marine 

soundscape.  This is significant because in the absence of known natural ambient noise levels, 

it is not possible to assess how much the proposed activities will increase ambient noise levels 

in the soundscape. The naturally occurring baseline is therefore necessary for assessing 

impacts of proposed noise.   

113.7. The EIA failed to adequately model/measure sound propagation in these regions.  This is 

significant because sound propagation may impact protected areas. Quiet biological sounds 

are used as a cue for foraging megafauna such as odontocetes. Anthropogenic noise at eTven 

low levels in these regions may mask biologically relevant sounds associated with predator 

foraging or larval settlement. 

113.8. The EIA failed to assess the risk associated with permanent soundscape alterations due to 

permanent changes on the seafloor due to construction activities.  This is significant because 

animals use the soundscape as a cue to inform migration, habitat suitability and settlement 

(i.e., where juvenile animals select to grow and populate).    

113.9. The EIA failed to consider the impact of noise on marine areas outside of the immediate 

construction range including coastal areas and along vessel routes. This is significant because 

vessel noise outside of, and adjacent to, the proposed powership may permeate and 

potentially overwhelm protected areas. Vessel noise has a wide range of negative impacts on 

marine fauna throughout the food web. These impacts may be ecologically substantial.  

113.10. The EIA failed to consider the physiological effects of anthropogenic noise on sound sensitive 

species including marine mammals, invertebrates, and fish. This is significant because the 

studies failed to consider how biologically critical behaviors that are important both for the 

fitness of the individual and overall population may be impacted.  

113.11. The EIA failed to adequately consider the impact of noise on the behavior protected or sound 

sensitive species- including marine mammals. Noise can have significant impacts such as 

separating cetacean calves from mothers. This is particularly relevant given the recent decline 

                                                           
96 Fournet, M Environmental Authorisation for Three Gas to Power Powership Projects Led by Karpowership (Pty) Ltd, 
pg 2 
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in Southern right whale abundance (including cows and calves) and given that humpback cow-

calf pairs utilize this area and may be disturbed by noise.  

113.12. The EIA failed to incorporate International Whaling Commission’s (IWC) Resolution 2018-4. 

Resolution on Anthropogenic and Underwater Noise, which requires effective remediation of 

noise impacts when cost effective solutions are available and states a lack of information is 

not grounds for ignoring the potential threats of anthropogenic noise. 

113.13. The EIA failed to consider impact of noise on the ecosystem holistically, including a failure to 

consider the links between trophic levels (e.g., predator and prey), and links between 

ecosystems and economics (e.g., commercial fish and fisheries). This is significant because it 

omits some of the largest, though not immediately obvious, potential and cumulative impacts 

of noise on this ecosystem and the users who rely on it.  

113.14. The EIA failed to incorporate best science into assessment of underwater noise impacts. This 

is significant because the results of the EIA mitigation efforts are not based on reliable scientific 

information, and therefore may not adequately protect sensitive ecosystems.  

113.15. In order to assess the impact of anthropogenic noise and efficacy of proposed mitigation efforts 

pertaining to the projects, several considerations must be included: 

113.15.1. Ecologically/economically important species and trophic interactions; 

113.15.2. Sources of anthropogenic noise; 

113.15.3. Alterations anthropogenic noise will make to the natural soundscape; 

113.15.4. Sound propagation within the region; 

113.15.5. Physiological responses of organisms to anthropogenic noise; 

113.15.6. Behavioral responses of organisms to anthropogenic noise; 

113.15.7. Uncertainty and noise mitigation; and  

113.15.8. Relationships between affected marine species and natural resource economics 

of the region. 

 

114. Further, Fournet finds that where the EIA indicates that there is minimal impact to noise on sensitive 

species, or that there are adequate mitigation measures which exist to mitigate the impacts, these 

findings in fact cannot be supported or relied upon due to the lack of a proper study to substantiate 

these claims.  Further, Fournet statesthat “(t)he lack of research resulting from this exact region on 

these specific faunal communities is not grounds for ignoring potential noise impacts, rather it is a 

greater indication of the need for baseline research in this region prior to development, and a need for 

careful mitigation measures.” 

 

115. The experts (Karpowership’s own expert, and Fournet) all indicate that a site specific sound impact 

study is necessary.  Karpowership’s submission that this is only possible once the Karpowership 

arrives, is disputed, since modelling can be conducted. This claim would render the need for an EIA 

redundant and defeat its purpose entirely – which is to comprehensively assess the impacts of a 

proposed project before it happens or is authorised, in order to inform a decision on whether or not a 

project should be authorised.   

 

116. Given that there are significant gaps identified in the sound assessment conducted by Karpowership 

which may have impacts on the sensitive areas, and mortality rates of various fish and crustaceans, 

specific to each region, the EA should be refused, as the assessment is not sufficient for decision-

making. 
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Failure to include SACNASP Peer Review in Final EIAR Submission 

117. Ad paragraph 89.1 to 89.9 the argues that the experts who Estuarine Impact Report peer review are 

not SACNASP accredited. The Appellant suggests that it purposed to secure the MER confirmation to 

provide SACNASP accreditation for reports the report is not a peer review. 

 

118. The criteria for specialist reports is set out in Appendix 6 of the EIA regulations. The criteria contained 

herein doesn’t specify that a specialist report be a SACNASP report in order to be considered nor does 

it suggest that it ought to be a peer review.  It is submitted that whether this report is SACNASP 

accredited or not, the issue here that this report found that there are impacts that trigger regional and 

global scale impacts and the specialists recommends that these be reassessed. Furthermore, the full 

report contains crucial information, which have a bearing on this application and was therefore omitted. 

 

119. The Appellants submissions in this regard have no bearing on the actual dispute of DFFE, it is submitted 

that this argument be dismissed. 

 

C. Conclusion and Relief Sought 

120. Ad para 95.1 – 95.2, the Appellant seeks relief that A) the EA is granted, and the 23 June 2021 refusal 

set aside; OR B) the project is authorised, refusal be set aside, and concerns raised by decision maker 

form part of specific condition in the Environmental Authorisation. 

 

121. groundWork submits that none of the appeal grounds should be upheld by DFFE.  It is further submitted 

that to address certain gaps through inserting the concerns raised by DFFE in the refusal as conditions 

in the EA is irregular and unlawful. This would  not be consistent with the NEMA requirements97 or the 

precautionary and risk averse approach in section 2 of NEMA.98 

 

122. Further, given that there was inadequate public participation, procedural unfairness cannot be cured 

after the fact.  The deficiencies, concerns and gaps outlined by DFFE in its reasons to refuse the EA 

still remain and without addressing these gaps, DFFE cannot adequately consider the negative or 

positive impacts of the project, including the socio-economic considerations. 

 

123. It is submitted that in any event Karpowership is not needed or desired both from energy security or 

socio-economic perspective. Its anticipated harms – for climate, biodiversity and socio-economic 

considerations – far outweigh any alleged benefits, particularly in light of the feasibility of less harmful 

alternatives to meet the country’s electricity needs.  Due to the unknown noise impacts on fish and local 

fishermen, DFFE should take the precautionary and risk averse approach and uphold the decision to 

refuse the EA.  Accordingly, we request that the decision to refuse the EA be upheld. 

                                                           
97 NEMA s24(O)(1) states that the Minister, must— (b) take into account all relevant factors, which may include—(i) 
any pollution, environmental impacts or environmental degradation likely to be caused if the application is approved or 
refused 
98 NEMA Principles applicable are: S24(a) sustainable development requires consideration of all relevant factors 
including: 2(4)(a)(v) that a risk-averse and cautious approach is applied, which takes into account the limits of current 
knowledge about the consequences of decisions and actions; and (viii) that negative impacts on the environment and 
on people's environmental rights be anticipated and prevented, and where they cannot be altogether prevented, are 
minimised and remedied. 


