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GROUNDS OF APPEAL  

 

RESPONDING 
STATEMENT  

COMMENT BY 
THE 
DEPARTMENT / 
DMR 

Ground 1: Failure to assess all impacts and disadvantages of the five-year EA validity extension 

 

1. The Applicant’s request to extend the validity of the EA for another five years is a significant 

“proposed change” to the environmental authorisation. The Applicant has fallen far short of 

assessing all the impacts, advantages, and disadvantages related to this change as required by 

Regulation 32 of the EIA Regulations 2014. The Applicant’s updated impacts review focused 

narrowly on air quality, ecological, and social impacts. Yet, since the Project’s environmental 

review was completed, over five years ago, the circumstances and context surrounding the 

Project have changed substantially. 

 

1.1. First, there is now clear legal precedent that the Applicant must assess the full climate 

change impacts of the Project.  This legal mandate is essential because in the last five 

years the need to curtail the climate crisis has become more urgent, including the need to 

drastically reduce greenhouse gas (GHG) emissions. In addition, climate scientists have 

documented that the full life-cycle greenhouse emissions of gas-fired power are equal to, 

and potentially worse than, coal.  The Applicant can no longer perversely claim that using 
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gas would actually “mitigate” climate impacts. 

 

1.2. Second, advancements in renewable energy technology have been staggering, and the 

cost of such technology has dramatically reduced in the past five years. This creates a 

much greater risk that the Project could become a stranded asset because the operation 

of gas plants is already—and will, in the next decade, be even more—expensive 

compared to renewable energy options. 

 

1.3. Third, there are many new gas and other industrial projects proposed in the Richards Bay 

area. The applicant must assess the potential cumulative impacts of all these projects. 

 

2. As a result, to adequately account for all impacts and disadvantages of this validity extension as 

required under Regulation 32, the Applicant must, at least, re-assess climate change impacts, 

need and desirability, and cumulative impacts associated with the Project.  

 

Failure to consider climate change impacts  

3. The Applicant’s request to extend validity of the EA until 2026 must be assessed in light of 

evolving climate science and in accordance with climate change impact assessment 

requirements under current law.  
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4. Since 2016, it has become even more clear that urgent action is necessary in the next decade 

to limit global warming to 1.5°C, a threshold beyond which there would be significant harm to the 

environment and human rights, and that there is no atmospheric space left for new greenhouse 

gas emissions from fossil fuel projects, including from gas power plants.  

  

5. In 2018, the IPCC found that to limit warming to 1.5°C, countries must reduce CO2 emissions by 

45% within the next decade and achieve net zero emissions around 2050.1  The IPCC has 

estimated that limiting warming to 1.5°C would require limiting atmospheric CO2 concentration to 

no more than 430 ppm, a level we are getting closer to daily.2 

 

6. The United Nations Environmental Program also highlighted the central importance of the next 

decade in its 2021 report: 

 

6.1. “Limiting global warming to well below 2°C above pre-industrial levels and pursuing 

 
1 IPCC, 2018: Summary for Policymakers. In: Global Warming of 1.5°C. An IPCC Special Report on the impacts of global warming of 1.5°C above pre-
industrial levels and related global greenhouse gas emission pathways, in the context of strengthening the global response to the threat of climate change, 
sustainable development, and efforts to eradicate poverty [Masson-Delmotte, V., P. Zhai, H.-O. Pörtner, D. Roberts, J. Skea, P.R. Shukla, A. Pirani, W. 
Moufouma-Okia, C. Péan, R. Pidcock, S. Connors, J.B.R. Matthews, Y. Chen, X. Zhou, M.I. Gomis, E. Lonnoy, T. Maycock, M. Tignor, and T. Waterfield 
(eds.)], executive summary, p. 12. (hereinafter “IPCC SR15 Report”) 
1 See https://climateanalytics.org/briefings/coal-phase-out/. 
2 IPCC, 2014: Technical Summary. In: Climate Change 2014: Mitigation of Climate Change. Contribution of Working Group III to the Fifth Assessment Report 
of the Intergovernmental Panel on Climate Change P.51, https://www.ipcc.ch/site/assets/uploads/2018/02/ipcc_wg3_ar5_technical-summary.pdf; see also 
IPCC SR15 Report at 12. 
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efforts to further limit the temperature increase to 1.5°C requires rapid implementation 

and a significant strengthening of pledges under the Paris Agreement. Globally, net 

carbon dioxide emissions need to decline by 45 per cent by 2030 compared with 2010 

levels and reach net zero by 2050 to put the world on a pathway to 1.5°C with a 

probability of about 50 per cent, whereas more ambitious targets would be necessary 

for higher certainty. A pathway to 2°C would require global emissions to be reduced by 

25 per cent by 2030 compared with 2010 levels and reach net zero by around 2070.”3 

 

7. In light of the short window during which to secure a 1.5°C temperature increase, experts agree 

that countries must stop burning fossil fuels. 

7.1. The IPCC has noted that mitigation pathways consistent with a 1.5°C target involve 

“decarbonisation of electricity and other fuels.”4 

 

7.2. The International Renewable Energy Agency (IRENA), an intergovernmental 

organization with 162 member states, recently found that today’s emissions level must 

fall by 70% in the next three decades to keep the temperature rise well below 2°C.5 

Specifically in regards to gas, “[i]n  the  context  of  policy  objectives  of  “zero”  or  

 
3UNEP 2021 report, p. 15-16. 
4 IPCC SR1.5 at 95. 
5 International Renewable Energy Agency, Global Renewables Outlook (April 2020) at 85, https://www.irena.org/-
/media/Files/IRENA/Agency/Publication/2020/Apr/IRENA_Global_Renewables_Outlook_2020.pdf. 
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“net-zero”  emission  energy  systems,  projects  that  are  now  under  

construction  or  planned  in  the  natural  gas  industry are not consistent with 

these goals”6 (emphasis added). 

 

8. The South African government has also recently acknowledged South Africa’s vulnerability to 

climate change in its draft updated Nationally Determined Contribution under the Paris 

Agreement: 

  

8.1. “Global average temperature reached 1.2oC above pre-industrial levels in 2020. South 

Africa is already experiencing significant impacts of climate change, particularly as a 

result of increased temperatures and rainfall variability, and is warming at more than 

twice the global rate of temperature increase (Wolski 2019)(Engelbrecht, Adegoke, 

Bopape, Naidoo, Garland, Thatcher, Mcgregor, et al. 2015) This increase is more 

pronounced for the western parts and the northeast of the country. There is evidence 

that extreme weather events in South Africa are increasing, with heat wave conditions 

found to be more frequent, dry spell durations lengthening slightly, and rainfall intensity 

increasing.”7 

 
6 Id. at 191.  
7 South Africa’s First NDC, 2020 Update Draft at 5.  
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9. Given these developments, any decision to lock the country in to more harmful GHG emissions 

(particularly for a project that is not needed) is a direct contravention of the state’s Constitutional 

obligations to protect the rights of the people of South Africa, and the duty of care embodied in 

section 28 of NEMA.  

 

10. The above developments in and of themselves warrant that the Applicant conduct a 

comprehensive climate change impact assessment (CCIA). Legal developments since 2016 

also confirm and mandate the need for such an assessment.  

 

11. The 2017 judgment in the case of Earthlife Africa Johannesburg v the Minister & Others (“the 

Thabametsi case”) confirmed that a CCIA is a necessary component of an EIA for projects with 

climate impacts. In this case, the court acknowledged the need for a CCIA much broader than a 

mere assessment of anticipated emissions. It confirmed the need for a comprehensive 

assessment, which assesses, inter alia, the impacts of climate change on the project and the 

ways in which the project might aggravate the impacts of climate change in the area.8 The 

Pretoria High Court concluded that “[w]ithout a full assessment of the climate change impact of 

 
8 See para 44, Thabametsi judgment.  
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the project, there was no rational basis for the Chief Director to endorse these baseless 

assertions” (emphasis added).9  

 

12. A full CCIA must thus assess the following: 

 

12.1. the impacts of the project’s GHG emissions, including an assessment of:  

 

12.1.1. the indirect and full life-cycle emissions, these being the GHG emissions arising 

from extraction; transportation; construction of the plant and decommissioning;  

12.1.2. cumulative emissions (i.e. the additive contribution of the project to pre-existing 

GHG emissions for South Africa); and  

12.1.3. the environmental and social cost of the GHG emissions i.e. the contribution of 

the project’s GHG emissions to South Africa’s climate costs and impacts; 

 
9 Para 101, Thabametsi judgment. The “baseless assertions” to which reference is made are the statements in Thabametsi’s EIR - on which the Chief Director 
relied exclusively - that the climate change impacts of the project were relatively small and low.  
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12.2. the ways in which the project area will be impacted by climate change and the extent to 

which the project would aggravate these impacts. In other words, the project’s impacts on 

the area’s climate resilience and ability to adapt to a changed climate. Given that this is a 

long-term and large-scale project, consideration must be given to the ways in which 

climate change will impact on the area and communities where the project will be based, 

and how the project’s own impacts will affect the area’s resilience or vulnerability to the 

effects of climate change as they intensify; and 

 

12.3. the ways in which the effects of climate change will impact on the project itself, and its 

ability to operate optimally and efficiently for its full anticipated lifespan. 

 

 

13. The Applicant did not conduct a CCIA in 2016, and as such a comprehensive CCIA, as legally 

required, would not have been before the competent authority in making the decision to 

authorise the project. Although the EIA acknowledges that methane “may also be emitted when 
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natural gas is not combusted completely” and “from leaks and losses during storage and 

transportation,”10 the assessment contains only a brief subsection analysing “emissions of CO2 

from the combustion of LNG fuel to an increase in the South African CO2/GHG emissions and 

global warming.”11 Noting that LNG combustion would result in a predicted 210,000 tons of CO2 

and thus add “0.05% more CO2 to South Africa’s current total CO2 emissions,”12 the EIA 

concluded that: 

 

13.1. “The impact is expected to be negative, local-regional in extent, to last for the duration 

of operation, of small impact and improbable, without mitigation or with mitigation 

measures implemented. The impact is therefore assessed to be of low significance to 

the decision making process without mitigation or with mitigation. This impact is 

expected to be indirect with no residual impacts, without mitigation or with mitigation.”13 

 

13.2. “The implementation of this project is seen as a mitigation measure [for reducing 

cumulative impacts] considering the lower GHG emissions when considered relative to 

other fossil fuels (e.g. coal).”14 

 

 
10 EIA at 10. 
11 EIA at 171. 
12 EIA at 170. 
13 EIA at 171.  
14 EIA at 213. 
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14. This extremely limited analysis of combusting LNG fuel does not come close to capturing the full 

extent of climate change impacts from the OCGT. The latest research on gas shows that GHG 

emissions of gas are greater than those of coal per unit of energy produced when evaluated in a 

20-year timeframe, the period most relevant for climate change if humans are to avoid 

catastrophic run-away warming.15  

 

15. Methane emissions throughout the gas lifecycle are largely responsible for the high climate 

change impacts of gas. 

 

15.1. Methane is emitted to the atmosphere whenever natural gas is extracted, including from 

conventional and unconventional resources.16 Around 2.8-3.5% of conventional gas 

taken from the ground leaks into the atmosphere in the production stage.17 

 

15.2. The best available data from top-down studies on downstream emissions suggest at 

 
15 Robert W Howarth, Chapter 7: Methane and Climate Change, in ENVIRONMENTAL IMPACTS FROM DEVELOPMENT OF UNCONVENTIONAL OIL AND GAS RESERVES 
21 (John F. Stolz, W. Michael Griffin, & Daniel J. Bain eds., 2021); Robert W. Howarth, Methane emissions from fossil fuels: exploring recent changes in 
greenhouse-gas reporting requirements for the State of New York, 17 JOURNAL OF INTEGRATIVE ENVIRONMENTAL SCIENCES 69–81 (2020), 
https://www.tandfonline.com/doi/full/10.1080/1943815X.2020.1789666 (last visited Apr 3, 2021). 
16 Robert W. Howarth, Renee Santoro & Anthony Ingraffea, Methane and the greenhouse-gas footprint of natural gas from shale formations: A letter, 106 
CLIMATIC CHANGE 679–690 (2011), http://link.springer.com/10.1007/s10584-011-0061-5 (last visited Nov 25, 2019); Robert W. Howarth, A bridge to nowhere: 
methane emissions and the greenhouse gas footprint of natural gas, 2 ENERGY SCIENCE & ENGINEERING 47–60 (2014), 
https://onlinelibrary.wiley.com/doi/abs/10.1002/ese3.35 (last visited Apr 3, 2021); Ramón A. Alvarez et al., Assessment of methane emissions from the U.S. 
oil and gas supply chain, SCIENCE eaar7204 (2018), http://www.sciencemag.org/lookup/doi/10.1126/science.aar7204 (last visited Nov 20, 2019). 
17 Robert W. Howarth, Ideas and perspectives: is shale gas a major driver of recent increase in global atmospheric methane?, 16 BIOGEOSCIENCES 3033–
3046 (2019), https://www.biogeosciences.net/16/3033/2019/bg-16-3033-2019.html (last visited Jan 22, 2020). 
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least an additional 0.8% emission rate from the pipeline systems.18   

 

15.3. A recent study of LNG lifecycle emissions analysis found that emissions from 

liquefaction, tanker transport, and regasification range from about 8% to 21% of total 

lifecycle emissions for the LNG, depending on how large production emissions were 

calculated to be and how far the LNG carriers travelled, with most calculations in the 

upper end of this range.19  

 

15.4. Faulty compressor stations at gas power plants can lead to tons of methane emissions 

going unchecked, as in the case of a massive leak at a 690 MW gas power plant in Los 

Angeles California discovered in 2020.20 Researchers have also detected significant 

quantities of methane being emitted from gas powerplant stacks, uncombusted.21  

 
18 Kathryn McKain et al., Methane emissions from natural gas infrastructure and use in the urban region of Boston, Massachusetts, 112 PNAS 1941–1946 
(2015), https://www.pnas.org/content/112/7/1941 (last visited Apr 3, 2021); Brian K. Lamb et al., Direct and Indirect Measurements and Modeling of Methane 
Emissions in Indianapolis, Indiana, 50 ENVIRON. SCI. TECHNOL. 8910–8917 (2016), https://pubs.acs.org/doi/10.1021/acs.est.6b01198 (last visited Nov 26, 
2019); Debra Wunch et al., Quantifying the loss of processed natural gas within California’s South Coast Air Basin using long-term measurements of ethane 
and methane, 16 ATMOSPHERIC CHEMISTRY AND PHYSICS 14091–14105 (2016), https://acp.copernicus.org/articles/16/14091/2016/ (last visited Apr 3, 2021); 
Genevieve Plant et al., Large Fugitive Methane Emissions From Urban Centers Along the U.S. East Coast, 46 GEOPHYSICAL RESEARCH LETTERS 8500–8507 
(2019), https://agupubs.onlinelibrary.wiley.com/doi/abs/10.1029/2019GL082635 (last visited Nov 21, 2019); Howarth, supra note 16; Howarth, supra note 3. 
19 CHRISTINA SWANSON ET AL., Liquefied natural gas is not an effective climate strategy 30 (2021). 
20 Nichola Groom, Los Angeles natural gas plant has been leaking methane for years, REUTERS, August 26, 2020, https://www.reuters.com/article/usa-
methane-california-idUKL1N2FS29W (last visited Apr 3, 2021). 
21 Tegan N. Lavoie et al., Assessing the Methane Emissions from Natural Gas-Fired Power Plants and Oil Refineries, 51 ENVIRON. SCI. TECHNOL. 3373–3381 
(2017), https://doi.org/10.1021/acs.est.6b05531 (last visited Apr 23, 2020); Kristian D. Hajny et al., Observations of Methane Emissions from Natural Gas-
Fired Power Plants, 53 ENVIRON. SCI. TECHNOL. 8976–8984 (2019), https://pubs.acs.org/doi/10.1021/acs.est.9b01875 (last visited Feb 25, 2020). 
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16. The EIA should have been supplemented with an assessment of the full lifecycle emissions of 

the Project, and it ought to have included climate change mitigation measures to address them. 

These are material deficiencies. These deficiencies were not addressed at the amendment and 

re-issue application stage. 

 

17. Moreover, neither the EIA nor the 2020 impact statements have assessed how predicted climate 

change effects on the environment and society will be aggravated by the project’s impacts.  

 

17.1. There are no modelling or scientific climate impact projections and/or scenarios for the 

area over any particular duration.  

 

17.2. The EIA and 2020 statements have not sought, at all, to assess how the project would 

impact upon the area’s evident vulnerability to climate change and the necessary local 

climate adaptation and resilience of the surrounding environment and communities. 

They fail to assess or even consider how the project would exacerbate the surrounding 

environment and communities’ vulnerability and exposure to these impacts. 
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17.3. The EIA and 2020 impact statements have not adequately assessed the potential risk 

and impacts of climate change to the project itself. Specifically, they do not assess 

measures to address the climate impacts, such as a critical water shortage – which 

could result in the abandonment and termination of the project. This is a fundamental 

oversight.  

 

18. In summary, Regulation 32 requires that the Second Respondent must assess “all impacts 

related to the proposed change[s]” to the Project, which includes climate change impacts related 

to its request for extension of its original EA. This is particularly important, because, as stated 

above, drastic action is required to avert the climate crisis, including stopping fossil-fuel 

emissions. 

 

19. As the above climate change impacts were not assessed in either the EIA or the 2020 impact 

statements, the First Respondent could not have adequately considered them in making his 

decision. On this basis, the requirements of section 24(4) and 24O of NEMA, and regulations 

18, 31 and 32 of the NEMA EIA Regulations, have not been met.  

 

Failure to re-assess need and desirability 

 

20. To capture all “advantages and disadvantages associated with the proposed change” under 
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Regulation 32, as assessed at the time of the amendment application, the need for and 

desirability of the Project must be re-assessed to account for advancements in renewable 

energy and storage technology, the urgency of addressing climate change, and the adoption of 

the 2019 Integrated Resource Plan. 

 

21. Regulation 18 of the EIA Regulations requires a competent authority, in considering an 

application for an environmental authorisation, to have regard to the need and desirability of the 

undertaking of the proposed activity. 

 

22. Section 2 of Appendix 3 to the EIA Regulations also states that the objective of the EIA process 

is to “describe the need and desirability of the proposed activity, including the need and 

desirability of the activity in the context of the development footprint on the approved site as 

contemplated in the accepted scoping report”.  

 

23. The EIA stated that the Applicant proposed the Project in response to: 

 

23.1. “(i) the need for additional electricity supply to the national grid, (ii) the goal of 

Government to procure electricity from IPPs (as detailed in the IRP 2010), (iii) the 

Ministerial Determination for 3126MW of gas-generated power, (iv) the EOI released by 

the DoE in May 2016 and (v) the clear indication of the requirements for the 
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establishment and growth of a Downstream Gas Economy, Richards Bay Gas Power 2 

(Pty) Ltd is proposing the construction of a gas to power plant.”22 

 

24. In deciding to re-issue the EA, the First Respondent considered as a significant factor the fact 

that “the need for the proposed project stems from the provision of electricity to the national 

grid.”23 However, this conclusion relies on a need and desirability assessment performed in 

2016. None of the specialists’ addendums and reports accompanying the Applicant’s 

amendment application provides an updated need and desirability evaluation for the Project.  

 

25. The advancement in renewable energy technologies, as cleaner and more efficient alternatives 

to fossil fuels, and their increased affordability, coupled with an Integrated Resource Plan for 

South Africa that de-emphasises the role of gas in the country’s energy future, underscores the 

outdated nature of the EIA’s analysis.  In this regard, it is simply not correct that the Project is 

either necessary or desirable. 

 
22 EIA at 39. 
23 Re-issue of 2016 EA at 24. 
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26. First, improvements in storage technologies have enabled renewable energy to meet energy 

needs during peak hours and at fluctuating levels of electricity demand, roles traditionally played 

by peaking and mid-merit fossil fuel plants, respectively.24  

 

26.1.  A recent study concluded that solar-plus-storage could compete with mid-merit natural 

gas combined cycle power plants both technically and financially.25 The study highlighted 

that solar-plus-storage “contributes to a company’s renewable portfolio standard and 

state-level energy storage targets,” “offers flexible operational configurations,” and 

“allows these facilities to bid heavily into ancillary service markets.”26 

 

26.2. Moreover, renewable energy plus storage power plants already provide peaking and mid-

merit power at a competitive price. For example: 

 

26.2.1. Fueled by a 100 MW/129 MWh Tesla Powerpack system, the aim of South 

 
24 See, e.g., Oil Change International, Burning the Gas ‘Bridge Fuel’ Myth: Why Gas is Not Clean, Cheap, or Necessary at 15, available at 
http://priceofoil.org/content/uploads/2019/05/gasBridgeMyth_web-FINAL.pdf ( “Batteries can be co-located with utility-scale wind and solar plants, storing 
excess power when sunshine and wind are abundant, and effectively allowing a proportion of a wind and solar plant’s capacity to be dispatchable.”) 
25 Matt Beers et al., Solar + Storage as a Mid-Merit, Utility-Scale Generating Asset (2019), available at 
https://info.fluenceenergy.com/hubfs/Collateral/White%20paper_TepperFluenceS+SasMid-Merit_final.pdf.  
26 Id.  
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Australia’s Hornsdale Power Reserve is to “facilitate integration of renewable 

energy in the State and assist in preventing load-shedding events.”27 The 

Hornsdale system “can dispatch large amounts of power quickly and reliably.”28 

 

26.2.2. In September 2019, the Los Angeles Department of Water and Power’s Board of 

Commissioners voted to approve the Eland Solar & Storage Center (Eland), a 

400 MW solar power plant with 300 MW/1,200 megawatt-hours of energy 

storage.29 Eland will use 8-minute energy to provide “fully dispatchable power 

under control of the Los Angeles Department of Water & Power to meet 

customer demand with reliable cost-effective power,” a capability that only large 

fossil fuel plants traditionally had.30 With a 60 percent capacity factor, the plant 

will be “able to power California for a big portion of the day and eat into peak 

load.”31 The combined solar and storage is cheaper than gas-generated 

electricity in California.32  

 
27 Hornsdale Power Reserve: Overview, https://hornsdalepowerreserve.com.au/overview/. 
28 Id. 
29 Julian Spector, Massive Solar-Battery Plant Wins Approval in L.A., Overcoming Union Concerns, Green Tech Media (10 September 2019), 
https://www.greentechmedia.com/articles/read/massive-solar-battery-plant-wins-approval-in-l-a-overcoming-union-concerns. 
30 T&D World, Glendale Water and Power Enters Into Agreement To Purchase Solar And Battery Energy Storage (23 December 2019), 
https://www.tdworld.com/grid-innovations/generation-and-renewables/article/21119189/glendale-water-and-power-enters-into-agreement-to-purchase-solar-
and-battery-energy-storage. 
31 See Massive Solar-Battery Plant Wins Approval in L.A.  
32 Sammy Roth, Los Angeles OKs a deal for record-cheap solar power and battery storage, Los Angeles Times (10 September 2019), 
https://www.latimes.com/environment/story/2019-09-10/ladwp-votes-on-eland-solar-contract. 
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26.2.3. In Oklahoma, USA, a large utility has signed a contract33 for a new power plant 

that includes wind, solar, and storage technologies at a single site, and will 

provide power to the utility’s customers at a price considerably lower than 

alternative investment in “peaking” or “mid-merit” gas-fired generation, while 

maintaining reliability. 

 

27. Third, renewable energy with battery storage systems are now cost-competitive with gas. 

 

27.1. According to data from the IRENA, the global weighted-average levelised cost of 

electricity (LCOE) of utility-scale solar PV fell from USD 0.378/kWh in 2010 to USD 

0.068/kWh by 2019, a 82% reduction in cost.34 By comparison, in 2019, the cost of 

electricity generated by a new gas plant ranged from $0.05/kWh to over $0.15/kWh.35 

 

27.2. Renewable energy plus storage is expected to become cheaper than gas-generated 

 
33 Western Farmers Electric Cooperative, WFEC, NextEra Energy Resources, planning largest combined wind, solar & energy storage facility in U.S. (25 July 
2019), https://energycentral.com/c/cp/wfec-nextera-energy-resources-planning-largest-combined-wind-solar-energy-storage. 
34 International Renewable Energy Agency, Renewable Power Generation Costs in 2019: Latest Trends and Drivers (9 June 2020) at 45, available at 
https://www.irena.org/-/media/Files/IRENA/Agency/Webinars/2020/Jun/IRENAinsight-webinar_RPGC-in-2019-
Overview.pdf?la=en&hash=80A08A29C8807989DC9DBA8E78E55B6124DC5E42.  
35 Dominic Dudley, Renewable Energy Costs Take Another Tumble, Making Fossil Fuels Look More Expensive Than Ever (29 May 2019), available at 
https://www.forbes.com/sites/dominicdudley/2019/05/29/renewable-energy-costs-tumble/#129c8898e8ce. 
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electricity in the near future – this is without consideration of external costs. 

 

27.2.1. One study found that “Natural gas plants that move forward are at high risk of 

becoming stranded assets, and as early as 2021, some existing power plants 

could be more expensive to continue operating than least-cost CEP alternatives, 

depending on gas prices.”36 

 

27.2.2. Bloomberg recently called gas “the new coal,” noting that it is “falling out of favor 

with emissions-wary investors and utilities at a quicker pace than coal did, 

catching some power generators unaware and potentially leaving them stuck 

with billions of dollars of assets they can’t sell.”37 

 

27.2.3. In Australia, the Clean Energy Council concluded earlier this year that 

“developing a new gas peaker in Australia is both irrational and imprudent, 

exposing shareholders to potential losses, taxpayers to unnecessary debt and 

electricity customers to high costs.”38 According to the Council: 

 

 
36 C. Bloch et al., Breakthrough Batteries: Powering the Era of Clean Electrification at 7, Rocky Mountain Institute.  
37 Rachel Morison, Gas is the New Coal with Risk of $100 Billion in Stranded Assets, Bloomberg Green (16 April 2021), 
https://www.bloomberg.com/news/articles/2021-04-17/gas-is-the-new-coal-with-risk-of-100-billion-in-stranded-assets.  
38 Clean Energy Council, Battery Storage: The New Clean Peaker (April 2021), 
https://assets.cleanenergycouncil.org.au/documents/resources/reports/battery-storage-the-new-clean-peaker.pdf.  
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27.2.3.1. With the rapid reduction in capital costs complementing its already 

lower operating costs, battery storage offers this superior 

performance at much greater commercial value than its gas peaker 

alternative, and at much lower exposure against future gas, carbon 

and market reform risk. Both two-hour and four-hour battery storage 

solutions are more cost-competitive than a conventional OCGT 

peaker – outperforming it on an LCOC [levelised cost of capital] and 

LCOE basis. The competitiveness of battery storage will only 

increase over time as costs continue to fall, average electricity 

prices decline as renewable penetration accelerates and natural gas 

prices remain volatile and at the behest of global market 

economics.39  

 

27.2.4. Under the re-issued EA, the Project could commence construction by as late as 

4 October 2026,40 by which time operating the plant may cost more than relying 

on renewable energy plus storage. The Project would then continue to operate 

for 20 years.41 

 

28. Fourth, in addition to providing peaking and mid-merit power, adding renewable energy with 

 
39 Ibid. 
40 EIA at 31. 
41 EMP at 3. 
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storage to South Africa’s electricity grid would help the government achieve the necessary 

ambitious greenhouse gas emission reductions, and fulfil its constitutional obligations to protect 

against human rights impacts from air pollution and climate change, much more so than natural 

gas and would also enable the further development of renewable energy resources.  

 

29. Fifth, because renewable energy may soon become cheaper than gas, moving forward with 

natural gas at this time opens up the risk that gas-related infrastructure will soon become 

stranded as renewable energy and storage technologies become more cost-competitive.42  

 

30. Sixth, and while not determinative of the First Respondent’s decision, the recently published 

2019 IRP may not support construction of a new gas power plant. The alleged need and 

desirability for the proposed OCGT power plant, as set out in the EIA, are based on the 2010 

IRP draft, which provides for 8900 MW of other generation sources beyond nuclear, coal, and 

renewable energy, while the 2019 IRP specifically allocated 3000 MW of new gas.43 Importantly, 

the 2019 IRP found that an additional gas capacity of 3000 MW would not likely justify the 

development of new gas power plants. The 2019 IRP states that “low gas utilization [of 3000 

MW] . . . will not likely justify the development of new gas infrastructure and power plants 

predicated on such sub-optimal volumes of gas.”44 Instead, “[c]onsideration must . . . be given to 

 
42 C. Bloch et al., Breakthrough Batteries: Powering the Era of Clean Electrification at 7, Rocky Mountain Institute.  
43 EIA at 49. 
44 IRP 2019 at 47. 
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the conversion of the diesel-powered peakers on the east coast of South Africa, as this is taken 

to be the first location for gas importation infrastructure and associated gas to power plants.”45 

While we submit that no gas power is necessary to meet the energy needs of the country, the 

2019 IRP serves as a strong indication that any proposed reliance on gas should be seriously 

reconsidered, and lock-in to big gas infrastructure should be avoided.  

 

31. In summary, the Second Respondent’s failure to critically re-evaluate the need for the OCGT 

power plant in light of advancements in renewable technology and the IRP 2019’s reduced gas-

to-power allocation is inconsistent with the requirement under Regulation 32 to assess “all 

impacts,” “advantages and disadvantages” of a proposed change. As a result, the First 

Respondent did not have the necessary information before him to make an informed decision on 

re-issuing the EA. 

Failure to adequately re-assess the cumulative impacts of the Project 

 

32. Section 24O of NEMA instructs the competent authority to “take into account all relevant factors, 

which may include (i) any pollution, environmental impacts or environmental degradation likely 

to be caused if the application is approved or refused.”  

 

 
45 Id.  
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33. Section 28 of NEMA also provides that:  

 

“Every person who causes, has caused or may cause significant pollution or degradation of 

the environment must take reasonable measures to prevent such pollution or degradation 

from occurring, continuing or recurring, or, in so far as such harm to the environment is 

authorised by law or cannot reasonably be avoided or stopped, to minimise and rectify such 

pollution or degradation of the environment.” 

 

34. The NEMA EIA Regulations, Appendix 3 section 3(j)(i), requires that “an environmental impact 

assessment report must contain the information that is necessary for the competent authority to 

consider and come to a decision on the application, and must include each identified potentially 

significant impact and risk, including (i) cumulative impacts…”. (emphasis added). 

 

35. Contrary to NEMA, the EIA Regulations 2014, and section 24 of the Constitution, the Chief 

Director re-issued the EA even though the EIA failed to properly assess cumulative impacts of 

the Project in combination with projects currently proposed and/or authorised in Richards Bay. 

The First Respondent could not have had a full understanding of all impacts and disadvantages 

of the Project in making his decision without this cumulative impact analysis. 

 

36. Since the EIA was completed in 2016, several other major projects have been proposed in and 
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around the IDZ, including massive gas to power plants. The Appellant is aware of the following 

gas related projects which are proposed (or have been authorised) for the vicinity of Richards 

Bay: 

  

36.1. A 3000 MW combined cycle power plant/combined cycle gas turbine which is to be 

constructed in Phase 1D of the Richards Bay Industrial Development Zone (no. DEA 

14/12/16/3/3/2/1123).  

 

36.2. A 2100 MW combined cycle gas turbine for which Canopus Energy (Pty) Ltd applied for 

an environmental authorisation on 7 December 2016 which bears the permit no. 

DEA/EIA/0000547/2016. 

 

36.3. A proposed gas to power plant in the Richards Bay IDZ which bears the permit no. 

DEA/EIA/0000190/2015 for which authorisation was sought on 18 November 2015.  

 

36.4. A 2800 MW (or possibly 5400 MW) liquid gas Nseleni Independent Floating Combined 

Cycle Gas Turbine Power Plant for which Anchor Energy (Pty) Ltd applied for 

authorisation on 5 November 2020.  
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36.5. A proposed gas to electricity powership for which Karpowership SA (Pty) Ltd sought 

authorisation on 8 October 2020 and which bears the authorisation application no. 

DEA/EIA/0001371/2020. 

 

36.6. A 400 MW gas to electricity power plant for which authorisation was granted on 4 

October 2016 under permit no. DEA/EIA/0000190/2015. 

 

36.7. A gas pipeline extension project for which Sasol Gas Ltd sought authorisation on 30 

October 2012 and which bears the permit no. KZN/EIA/0000943/2012. 

 

36.8. A 320 MW liquid gas risk mitigation power plant on the property described as “Remainder 

of Erf 1854 and Portion 2 of Erf 1854 (Alton, 8 lm south of RB)” for which Phinda Power 

Producers (Pty) Ltd have sought authorisation. 

  

37. The 2020 impact statements do not consider these projects, the impacts they will have on the 

environment, or cumulative effect of those impacts with each other and the impacts of the 
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Project, such as on the health of nearby communities and greenhouse gas emission levels.   

 

38. Accordingly, the Second Respondent did not adequately assess all impacts and disadvantages 

related to the climate change and cumulative impacts of the Project as required under 

Regulation 32. Allowing the Second Respondent to circumvent key environmental assessments 

by simply requesting a validity extension on an outdated EA would defeat the purpose of the EIA 

Regulations “to avoid or mitigate detrimental impacts on the environment, and to optimise 

positive environmental impacts.”46  

 

Ground 2: Failure to assess all impacts and disadvantages of increasing fuel storage capacity and 

water use 

39. The EA revises the activity descriptions to reflect the Applicant’s amendment requests without a 

full analysis of “all impacts” and the environmental “disadvantages associated with the proposed 

change[s]” to fuel storage capacity and water use as required under Regulation 32.  

 

40. Notably, the Applicant does not assess, and First Respondent does not adequately take into 

account, the following: 

 

40.1. Impacts of increasing the combined capacity of fuel tanks at the site from 6000m3 diesel 

  

 
46 EIA Regulations, Section 2.  
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to 10000m3 LPG, sizes of which are unknown at this stage; 

40.2. Impacts of increasing the number of fuel unloading stations from two to eight; and 

40.3. Impacts of increasing water use associated with operation of the plant from the 2016 

unconfirmed estimate of 50000m3 to 270000m3 per annum47 to 1 to 1.2 million m3 per 

annum.48 

 

41. The expansion of fuel storage capacity by 4000m3 and addition of six unloading stations could 

themselves be considered a listed activity that falls outside the scope of an amendment 

application under Regulation 31. Activity 51 of GNR 983 includes the “expansion of facilities for 

the storage, or storage and handling, of a dangerous good, where the capacity of such storage 

facility will be expanded by more than 80 cubic metres.”49 Both LPG and LNG are “flammable 

and combustible” liquids and thus constitute “dangerous goods” covered under Activity 51.50  

 

42. Even if the increase in fuel storage capacity and unloading stations were not a listed activity, the 

Second Respondent still failed to comply with impact assessment requirements under 

Regulation 32. 

 

43. Although the Air Quality Impact Statement acknowledges LPG loading and storage can result in 

 
47 EMP (2016) at 2. 
48 EMP (2020) at 3. 
49 GNR 983 GN 38282 of 4 December 2014.  
50 EMP (2020) at 75; National Oceanic and Atmospheric Administration, Liquefied Natural Gas, https://cameochemicals.noaa.gov/chemical/3757.  
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fugitive losses, it concludes that “the fuel type and conditions of storage will result in emission 

rates that will be similar to or lower than the original plant design assessed.”51  This conclusion 

assumes that LPG loading and storage are “properly maintained” through a Leak Detection and 

Repair (LDAR) Programme such that fugitive losses are “negligible.”52 The EMP, however, 

contains no details on the LDAR Programme beyond when it must be developed and during 

which phases of the Project it should be implemented.53 It was unreasonable for First 

Respondent to re-issue the EA without an evaluation of the effectiveness of the LDAR 

Programme. 

 

44. The Air Quality Impact Statement also compared “atmospheric emissions from the various plant 

options . . . assuming the selected turbines . . . ran on liquid fuel (diesel), LPG or natural gas.”54 

The statement concludes that “emission rates for the [] criteria atmospheric pollutants from the 

amended plant are likely to be lower for SO2, NOX, PM and VOCs than the original plant design 

even though the fuelled generative capacity will be higher than the originally authorised 

capacity.”55 On the contrary, as shown below, the total emission rates reported in the statement 

associated with each fuel source appear to be higher for every criteria pollutant analysed. The 

Second Respondent failed to assess the health impacts associated with these increased levels 

of emissions. 

 
51 Air Quality Impact Statement at 3.  
52 Air Quality Impact Statement at 3.  
53 EMP (2020) at 43.  
54 Air Quality Impact Statement at 3.  
55 Air Quality Impact Statement at 3. 
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Fuel 
Source 

Plant total emission rate (kg/hour) 

NOx as NO2 SO2 PM CO VOC 

LPG 158 1.5 25.3 231 9.7 

Natural Gas 157 5.2 25.3 229 9.6 

Liquid fuel 
(diesel) 

130 1.1 23.5 34 9.2 

 

45. Moreover, the increase in water use is not assessed at all in the Air Quality Impact Statement, 

Ecological Impact Statement, or the Social Impact Statement. The disadvantages of pursuing 

the Project despite significantly higher water use than originally predicted in 2016 are 

particularly evident when considering renewable energy as an alternative. Renewable energy 

like solar and wind generation do not require water for energy conversion. Water is used to 

wash panels and blades when needed.56 For example, a 2019 study comparing the lifecycle 

water withdrawals for different energy sources, including natural gas combined cycle, wind, and 

solar, found that “if renewable electricity generation replaces coal generation, the water 

consumption savings will be even greater than the transition to natural gas . . . , while water 

 
56 Andrew J. Kondash et al., Quantification of the water-use reduction associated with the transition from coal to natural gas in the US electricity sector, 
Environmental Research Letters (4 December 2019), available at https://iopscience.iop.org/article/10.1088/1748-9326/ab4d71. 
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withdrawals will be negligible compared to those of coal and natural gas.57 

 

46. In addition, the expansion of fuel generated capacity from 300MW to 400MW as well as 

transportation of the gas, water impacts outlined above may constitute new listed activities 34, 

37, and 60 of GNR 983.   

 

47. Amendments which triggers a new listed activity is not permissible in terms of section 31 of the 

EIA Regulations. 

 

48. The Applicant’s failure to assess impacts from increased fuel storage capacity, loading stations, 

and water use is a fundamental oversight and fatal flaw in the assessment process. 

 

 

Ground 3: Re-authorisation of the Project in the absence of material information and impact 

assessments  

 

49. The First Respondent re-authorised the Project in the absence of material information and 

impact assessments attached to the Authorisation and, in doing so, failed to comply with section 

24O (the requirement that the competent authority take into account any pollution, 

environmental impacts or environmental degradation likely to be caused if the application is 

1.   

 
57 Id.  
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approved or refused) and section 24E NEMA, which requires that, “[e]very environmental 

authorisation must as a minimum ensure that— (a) adequate provision is made for the ongoing 

management and monitoring of the impacts of the activity on the environment throughout the life 

cycle of the activity”. 

 

50. The First Respondent authorised the project without key substantive technical studies and 

investigations having been completed. This includes the following: 

 

50.1. a comprehensive climate change impact analysis that complies with all of the 

requirements described above;  

 

50.2. a comprehensive assessment of climate change mitigation measures, including their 

cost, potential design, and feasibility; and 

 

50.3. a cumulative impacts study that assesses other proposed major emitters and polluters in 

the area. 

 

51. These studies and investigations cover material information that the First Respondent must 

have reviewed and considered prior to making an informed decision regarding whether to re-

issue the EA for the Project. Without these studies, the First Respondent could not have 

taken into account all the pollution, environmental impacts or environmental degradation 
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likely to be caused by the Project. The outcomes of these studies can have no bearing on the 

First Respondent’s decision to re-issue the Environmental Authorisation. In addition, I&APs 

cannot comment on these potential impacts if they are considered after the EA has been re-

issued. 

 

Ground 4: Decision to re-issue the Environmental Authorisation contravenes NEMA Principles, EIA 

Regulations, the Constitution and PAJA 

 

52. Section 33 of the Constitution recognises that everyone has the right to administrative action that 

is lawful, reasonable and procedurally fair. PAJA seeks to give effect to this right. 

 

53. The Chief Director’s decision to re-issue the environmental authorisation for the Project 

constitutes an administrative action. 

 

54. Section 6(2) of PAJA provides that a court or tribunal has the power to judicially review 

administrative action if, inter alia: 

 

54.1. irrelevant considerations were taken into account or relevant considerations were not 

considered; 

54.2. the action itself contravenes a law or is not authorised by an empowering provision; 

54.3. the action itself is not rationally connected to the information before the administrator; and 
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54.4. the exercise of the power or the performance of the function authorised by the 

empowering provision, in pursuance of which administrative action was purportedly taken, 

is so unreasonable that no reasonable person could have so exercised the power or 

performed the function. 

 

Irrelevant considerations were taken into account or relevant considerations were not 

considered58 

 

55. As already mentioned, it is submitted that the Chief Director failed to take into account a number 

of relevant considerations such as: 

55.1. Renewable energy alternatives to the project; 

55.2. the cumulative impacts of the project and other developments in the region; and 

55.3. the climate change impacts of the project. 

 

56. Moreover, it is Appellant’s understanding that fence-line communities who depend on fishing in 

the area, and whose livelihoods would be impacted by the development, were not consulted. This 

is a major oversight and procedural injustice that should have been considered. 

 

 

 

 
58 Section 6(2)(e)(iii) PAJA. 
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The action itself contravenes a law or is not authorised by an empowering provision59 

 

57. As already demonstrated above, the decision to re-issue the environmental authorisation is in 

direct contravention of a number of provisions of NEMA, the EIA Regulations, as well as section 

24 of the Constitution. 

 

58. In addition to the above, the EIA regulation 27(3) and 31 The environmental authorisation 

originally issued in 2016 provides the validity period of licence in condition 7, which states that 

“This activity must commence within a period of five (05) years from the date of issue of the 

environmental authorisation. If commencement of the activity does not occur within that period, 

the authorisation lapses and a new application for environmental authorisation must be made in 

order for the activity to be undertaken.”   

 

59. As environmental authorisations are envisaged to be temporary, the decision makers should have 

directed the applicant to re-apply for and environmental authorisation by virtue of condition 7 of 

the previous environmental authorisation. Moreover, the decision to extend the validity period for 

a further 10 years, is not permissible in terms of section 27 of the EIA regulations, nor is it 

rationally connected to the information before the decision maker. 

 

 

 
59 Section 6(2)(f)(i) PAJA. 
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The action itself is not rationally connected to the information before the administrator60  

 

60. The EIA indicates that there are many sources of air pollution in Richards Bay, even without the 

addition of a 400 MW gas plant.  

 

61. In re-issuing the EA, the First Respondent demonstrates that he failed to give adequate 

consideration to the above information, as well as other relevant considerations. As a result, this 

decision is not rationally connected to the information that was before the First Respondent. 

 

62. In terms of the environmental authorisation expiry period, the decision was also not rationally 

connected to the information before the decision maker in that;  

 

62.1. The applicant requested for the environmental authorisation to be extended for a further 5 

years, and the application requests that it is to expire on October 2026.61   

 

62.2. The only condition which indicates the validity period is condition 7, read together with the 

date of the environmental authorisation issuance, which is 31 March 2021. Condition 7 

states that “this activity must commence within a period of ten (10) years from the date of 

issue of this environmental authorisation.  If commencement of the activity does not occur 

 
60 Section 6(2)(f)(ii)(bb) PAJA. 
61 Motivation report, 5. 
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within that period, the authorisation lapses and a new application for environmental 

authorisation must be made in order for the activity to be undertaken.”  

 

62.3. This means that the environmental authorisation was extended for further 10 years, and 

not 5 years, which is what the applicant had asked for.  It also means theoretically, the 

commencement could occur as late as 2031, and construction could commence as late as 

2035 in terms of condition 8, based on an environmental impact assessment and expert 

reports which was compiled in 2015.    

 

63. Such an extension of the validity period which was granted, is not rationally connected to what the 

applicant asked for, and unlawful in terms of section 27 of the EIA regulation.  It also falls foul of 

s24 of the Constitution, and various NEMA principles including the precautionary principle in that 

essentially, potentially polluting activities are allowed to commence and be constructed far into the 

distant future, based on impacts which were assessed two decades before in 2015.  This is not 

protective of the people’s health well-being or the environment. 

 

The exercise of the power or the performance of the function authorised by the empowering 

provision, in pursuance of which administrative action was purportedly taken, is so 

unreasonable that no reasonable person could have so exercised the power or performed the 

function62 

 
62 Section 6(2)(h) PAJA. 
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64. In the circumstances, it is submitted that the decision to grant the environmental authorisation is 

unreasonable for the reasons stated in the grounds above, including that it:  

64.1. fails to assess viable, and cost-effective renewable alternatives that are less polluting, use 

less water, and have a much smaller carbon footprint; 

64.2. fails to recognise cumulative impacts on air quality from the project and existing and 

proposed developments in the area;  

64.3. fails to assess and take into account health impacts from increased pollutant levels; 

64.4. fails to apply the principles and provisions of NEMA and to give recognition to the duty to 

uphold the constitutional right to an environment not harmful to health or well-being;63 and 

64.5. re-authorises the Project despite higher emissions of criteria pollutants.  

 

 

 
63 Section 24 of the Constitution of the Republic of South Africa 108 of 1996. 


