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EXECUTIVE SUMMARY 

1. This appeal concerns the refusal by the Department of Forestry, 

Fisheries and the Environment (“DFFE”), to approve a project that 

was launched in response to the Department of Mineral Resources 

and Energy’s (“DMRE’s”) Request for Qualification and Proposals 

(“RFP”). 

2. The RFP pertains to new generation capacity under the Risk 

Mitigation Independent Power Producer Procurement Program 

(“RMIPPPP”). It is a Strategic Integrated Project (“SIP”) and is 

considered vital for alleviating the country’s current energy crisis.  

3. The RMIPPP is recognised by the DMRE as being a priority project, 

which recognises new technologies to meet the energy crisis. This is 

encapsulated by the DMRE’s statement in this regard, as follows: - 

“The defining and innovative technical feature of the RMIPPPP is that multiple 

generation facilities located at different geographical locations could be bid as a 

single dispatchable Project, without being prescriptive on the types of 

technologies. This was to enable developers to take advantage of the cheaper 

non-dispatchable technologies that could be bundled together with the 

dispatchable facility to create an economically competitive dispatchable Project. 

As all projects are to be dispatchable, the SO will have the choice of 
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dispatching each project on the basis of an economic merit order, which will 

ultimately benefit the South African consumer. 

In response to the current supply constrains the RMIPPPP had very tight 

deadlines to reach commercial operation as soon as possible, but no later than 

December 2022. The RMIPPPP was specifically aimed at attracting the 

participation of projects that meet the technical requirements, and that are fully 

developed or near ready to be able to connect to the national grid and be 

operational within a short space of time.”1 (Emphasis added) 

 

4. The context to the Richards Bay Karpowership Project (“the Project”) 

is that rapid delivery of power is required urgently for South Africa’s 

economic development and upliftment, primarily to provide reliable 

dispatchable power to the national grid to prevent load-shedding.  The 

Project also introduces new and unique technology into the South 

African energy mix. The Project therefore is a national priority, 

requiring a degree of urgency and a recognition that the technology is 

innovative. 

5. The RFP required that all authorisations (including the EA) should be 

unconditionally received by 31 July 2021.  That, together with the SIP 

timelines, required that EIAs were to be undertaken between 

September 2020 and April 2021 with a final decision on the EIAs 

 

1  http://www.energy.gov.za/IPP/Risk-Mitigation-in-Context.pdf 
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required by the DFFE by 25 June 2021. These are National 

governmental conditions imposed on the Appellant. 

6. Notwithstanding those timelines, the assessment conducted in this 

Project was extremely comprehensive, encompassing both a 

terrestrial and marine component. Where no National studies could 

be conducted, because such technology simply does not currently 

exist in South Africa, international studies were conducted. 

7. Public Participation was also comprehensive, and in line with the plan 

approved by the DFFE and attracted significant comments and 

responses – all of which were noted and addressed where relevant.  

8. The Project also raised significant controversy particularly from the 

media and NGOs, which we believe to be unfounded and emotive.   

9. At the culmination of the process, all of the environmental and socio-

economic aspects of the Project having been properly studied, the 

Environmental Assessment Practitioner (“EAP”), being Triplo 4 

Sustainable Solutions (Pty) Limited (“Triplo 4”) concluded that no 

fatal flaws had been identified, and consequently recommended 

approval. 
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10. The DFFE however refused the environmental authorisation (“the 

decision”) and provided a number of reasons for that refusal in its 

decision. On a comprehensive analysis of the Final EIAR, it is the 

Appellant’s submission that the decision maker erred in refusing to 

authorise the Project.   

11. At the outset and given the time constraints to serve and file this 

internal appeal, the Appellant reserves its right to supplement the 

grounds of appeal. 

INTRODUCTION 

12. For ease of reference, a List of Acronyms is attached as Annexure 

“RBA1”. 

13. The sequence of this Appeal is as follows: - 

13.1 Firstly, we shall set out the Environmental Application in 

context with an introductory history pertaining to the causa for 

the Application itself. 

13.2 Secondly, we shall canvass the grounds advanced by the 
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DFFE in refusing the environmental authorisation under 

reference number 14/12/16/3/3/2/2006. 

13.3 Thirdly, we make submissions with regard to the individual 

grounds of this Appeal to substantiate that the decision by the 

DFFE is fundamentally flawed, and that the internal appeal 

should be upheld. 

13.4 Fourthly, we conclude with our proposed relief as per the 

Appeal. 

A brief history 

14. On 23 June 2021, KARPOWERSHIP SA (PTY) LIMITED (“the 

Appellant” or “our client”) was given written notice of refusal (“the 

decision”) of its above application (“the application”) by the DFFE. 

15. The Appellant is aggrieved by the decision and, authorised by the 

Appellant and on its behalf, we hereby lodge an internal appeal 

against such refusal in terms of Section 43(2) of the National 

Environmental Management Act 107 of 1998 (“NEMA”), read together 

with the Environmental Impact Assessment Regulations 2014 (“the 



2021 07 13 Richards Bay Appeal/JH       
 

- 8 - 

Regulations”).   

16. The documents relevant to this appeal and from which the 

submissions are made are drawn from: 

16.1 The decision issued on 23 June 2021 by the DFFE. 

16.2 A consultation log with the DFFE for the Project. 

16.3 The scoping report dated 17 November 2020. 

16.4 The Draft Environmental Impact Assessment Report (“Draft 

EIAR”) dated 26 February 2021. 

16.5 The final EIAR (“FEIAR”) drafted and submitted to the DFFE 

by the EAP on 26 April 2021 on behalf of the Appellant.   

16.6 The Annexures attached to the EIAR including specialised 

studies and public participation report. 

17. These documents are attached as Annexure “RBA2”. Furthermore, 

the DFFE will, in conjunction with this Appeal, be sent a virtual link 

with the Appeal as well as supporting Annexures for ease of 
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reference. 

18. This RFP was dated 24 August 2020 (tender number 

DMRE001/2020/2021) and the Appellant submitted proposals for 

three gas to power powership projects to be located in the ports of 

Richards Bay, the Port of Ngqura and Saldanha Bay. 

19. The Project entails the generation of electricity from floating mobile 

Powerships moored in the Port of Richards Bay. Construction 

activities are limited to transmission and gas supply lines, as the 

vessels are built and assembled internationally and arrive fully 

equipped in the Port ready for operation. The Project is in proximity to 

the Richards Bay Industrial Development Zone, which was 

designated as a Special Economic Zone in July 2017. 

20. In order to conduct the EIA, Triplo4 was appointed as the EAP for the 

Project.  Triplo4 in turn appointed the relevant specialists required to 

conduct the specialist studies required to gather and analyse relevant 

information and provide the necessary specialist inputs to the EIA.  

21. The meeting with the DFFE required by Regulation 8 of the EIA 

Regulations 2014, as amended was held with the DFFE on 17 
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September 2020. 

22. The Public Participation Process (“PPP”) commenced on the 21 

September 2020 where site notices were strategically placed in 

Richards Bay. During this time, the Background Information 

Document (“BID”) was distributed via email to the relevant 

Stakeholders and Interested and Affected Parties (“I&APs”).  

23. Advertisements were published in the Zululand Observer and Bay 

Watch newspapers on the 21 and 22 September 2020 respectively 

requesting I&APs to register to be kept informed throughout the 

application process, including notice of any meetings that are held 

and online platform links. 

24. A draft Scoping Report was distributed to the relevant authorities and 

to the public for review, for a 30-day comment period (06 October 

2020 to 09 November 2020 – being extended dates) in which 

commenting authorities, stakeholders and I&APs were afforded the 

opportunity to raise any further issues and concerns. 

25. The Scoping Report was accepted by DFFE on 6 January 2021 and 

the EIAR was available for comment from the 26 February 2021 to 
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31 March 2021. 

26. The Final EIAR was submitted to the DFFE on 26 April 2021. 

27. As already stated, the Appellant was notified of the DFFE’s decision 

on 23 June 2021 and accordingly in terms of the EIA Appeal 

Regulations, this appeal must be lodged with the Minister within 20 

days of such date, thus by 13 July 2021, the appeal has accordingly 

been timeously submitted.   

28. For the project to comply with the environmental law requirements, an 

EIA had to be conducted that addressed both the terrestrial and 

marine components.   

SUMMARY OF GROUNDS OF REFUSAL BY THE DFFE 

29. The reasons for the refusal are enunciated in the decision by the 

DFFE, and are the following: 

29.1 Public participation was deficient and there was a failure to 

comply with Section 21(1A)(c) of the NEMA. 
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29.2 Significant changes were made to and/or significant new 

information was included in the Final EIAR and was not 

included in the EIAR that was provided for comment during 

the public participation process. 

29.3 There was a failure to conduct the public participation process 

in terms of Regulations 39 to 44, inclusive, of the EIA 

Regulations 2014, as amended, and the principles of NEMA 

as outlined in Chapter 2 of the NEMA. 

29.4 There was a failure by the EAP to ensure that all relevant 

listed and specified activities were applied for, were specific 

and could be linked to the development activity or 

infrastructure. 

29.5 There was a failure to undertake a noise modelling study to 

gain a more quantitative understanding of the noise produced 

by the Powership and the cumulative impacts on the 

surrounding marine environment. 

29.6 The SACNASP peer review of the estuary and impact report 

was excluded from the Final EIAR submissions. 
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29.7 Specialists indicated in their reports that they either had 

limited time to properly apply their minds, or that the studies 

were undertaken in the wrong season. 

29.8 Consequent gaps and limitations were identified which raised 

concerns regarding the validity of findings. These findings will 

be individually dealt with. 

THE GROUNDS OF APPEAL 

30. The Appellant’s grounds of appeal will be presented in two sections: 

firstly, the failure of DFFE to have assessed the application in 

accordance with its obligations under NEMA; and secondly the 

individual reasons for refusal provided in the decision. 

A. Appeal grounds: A broad overview 

31. The grounds of appeal are broadly as follows: 

31.1 The DFFE failed to consider that the Project is a unique, 

unprecedented project in South Africa that operates in both 

the marine and terrestrial environments and as such cannot 
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be modelled or compared to any current project in existence 

in SA, requiring a robust but practical consideration of the 

application. 

31.2 The DFFE failed to consider the strategic nature of the Project 

from a needs and desirability perspective given the impacts of 

the Project on energy risk mitigation and the development and 

growth of the SA Economy. 

31.3 The DFFE gave undue weight to particular components of the 

application and insufficient weight to others of equal, if not 

more, importance. 

31.4 The DFFE considered comments and objections by 

environmental groups outside of the PPP timelines and the 

Applicant through its EAP was not afforded any right of 

response or reply in contravention of the audi alteram partem 

rule. 

31.5 The DFFE failed to assess the Project in accordance with the 

provisions of Sec 2(4)(l) of NEMA: - “There must be inter-

governmental co-ordination and harmonisation of policies, 
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legislation and actions relating to the environment.” There was 

no apparent inter-governmental engagement with regard to 

the action taken by the DFFE. 

31.6 The DFFE failed to consider the inputs of the Appellant as well 

as Triplo 4 in reaching its decision. 

31.7 The DFFE further failed to consider that the Appellant has met 

the minimum legislated and policy thresholds for public 

participation. 

31.8 The DFFE failed to consider the NEMA Section 2 principles, 

particularly the socio-economic benefits of the Project as 

against the decision reached. 

31.9 The DFFE failed to consider other relevant Policy and 

Legislation highlighting the extreme import of the proposed 

activity. 

32. The DFFE further failed to consider that the Appellant’s Project is a 

SIP, as provided for in the Infrastructure Development Act 23 of 

2014 (“IDA”), and to take into account the provisions of the IDA when 
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considering the application. 

32.1 Given the unique nature of the Project, the SIP status of the 

Project and from a needs and desirability requirement, the 

Appellant respectfully submits that the DFFE should rather 

have permitted the activity and granted a decision in the 

Appellant’s favour. The DFFE could have incorporated any 

legitimate objections and concerns raised by Interested and 

Affected Parties (I&APs) into conditions for ongoing 

mitigation and prevention during the life cycle of the 

Project in order to affect a win-win situation for both 

environmental concerns and the mitigation of electricity risk 

and development and growth of the South African economy 

32.2 The Appellant is able to respond comprehensively and rebut 

each and every reason set out by the DFFE in the decision, 

and this response indicates that the finding by the DFFE is 

fundamentally unsound and based on the incorrect 

interpretation of facts or assumptions. 

GROUND 1: The DFFE failed to consider the strategic nature of the 
Project from a needs and desirability perspective given the impacts of 
the Project on energy risk mitigation and the development and growth 
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of the SA Economy 

33. It is evident that the DFFE have not properly considered that the 

Project was launched in response to the DMRE’s RFP, for new 

generation capacity under the RMIPPPP. It is further a SIP and is vital 

for alleviating the country’s current energy crisis. 

GROUND 2: The DFFE heavily relied on particular components of the 
applicationand did not holistically assess the application 

34. Not only did the DFFE fail to consider the need and desirability of the 

Project but also the Socio-Economic Assessment of the Project which 

recommended that the Project should proceed. The Socio-Economic 

Assessment states at page 73:- 

“Based on the information presented in this report, it is evident 

that the net positive impacts associated with the development 

and operation of the proposed Powerships and their associated 

infrastructure are expected to outweigh the net negative effects. 

The project is envisaged to have a positive stimulus on the local 

economy and employment creation, leading to the economy’s 

diversification and a small reduction in the unemployment rate. 

The project should therefore be considered for development. No 

fatal flaws were identified as part of the socio-economic 

assessment.”  
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GROUND 3: The DFFE considered comments and objections by 
Environmental groups outside of the PPP timelines and the Applicant 
through its EAP was not afforded any right of response or reply in 
contravention of the audi alteram partem rule. 

35. This ground is dealt with extensively, in Ground 5 (paragraphs 37 to 

40) below. 

GROUND 4: The DFFE failed to assess the Project in accordance with 
the provisions of Sec 2(4)(l) of NEMA, in that that there was no inter-
governmental engagement with regard to the action taken by the DFFE. 

36. Although the Project was declared a SIP and it is important to have 

the RMIPPPP projects deliver electricity to the grid, there was no co-

operative governance and co-ordination between the government 

departments as required by Section 2(4)(l) of the NEMA. 

GROUND 5: Failure to consider the inputs of the appellant and Triplo 4 

37. On 18 June 2021, Triplo 4 and the Appellant made specific inputs 

regarding the Saldanha Bay suspension in comprehensive 

MEMORANDUM format. Further inputs were sent to the DFFE on 23 

June 2021 regarding Richards Bay and the Port of Ngqura, regarding 

the objections raised by I&APs but this was never considered by the 
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DFFE.  

38. These inputs are attached as Annexures “RBA3A”, “RBA3B” and 

”RBA3C”. These inputs should be read, ad seriatum into the Appeal. 

39. It is noteworthy that in these inputs, specific reference is made to the 

threshold of public participation and the Appellant argued at the time 

that it had met the minimum threshold for public participation. 

40. By ignoring these inputs, the DFFE: 

40.1 failed to consider any of the inputs raised by either the 

Appellant or Triplo 4 in reaching its decision; 

40.2 failed to consider relevant input, which should have materially 

affected the outcome of the decision; and 

40.3 failed to consider that the Appellant could adequately respond 

to every single concern raised by I&APs. 
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GROUND 6: The DFFE failed to consider that the appellant has met the 
threshold for public participation 

41. The inputs by the Appellant indicated a legal and policy setting, which 

shall also be amplified and expanded in these grounds of appeal.   

42. Specifically, the DFFE failed to consider the aspects of paragraphs 11 

to 33 of the Appellant’s MEMORANDUM, which sets out the minimum 

legislation threshold as well as specific reference to small-scale 

fishers.  

43. The MEMORANDUM specifically reiterated compliance by the 

Appellant with: - 

43.1 Sections 24(4)(a)(v) of the NEMA. 

43.2 Government Notice 320 of 2020 the Procedures for the 

Assessment and Minimum Criteria for Identified 

Environmental Themes in terms of Section 24(5)(a) and (h) 

and 44 of the NEMA. 

43.3 Government Notice R982 in Government Gazette 38282 

dated 4 December 2014, Regulations 41 to 44. 
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44. The MEMORANDUM factually, presented input evidencing extensive 

engagement and made extensive reference to the content of noise 

studies, indicating that I&APs had actually been materially misleading 

in their objections.  

45. None of this input was considered by the decision-maker. 

46. It is submitted that on a reading of the public participation provisions 

of the NEMA, a decision-maker cannot simply rely on the information 

provided by an objector.  

47. It is incumbent upon a decision-maker to consider the other side of 

the application. In this instance, it was incumbent upon the decision-

maker to consider the inputs of the Appellant objectively, fairly, and 

impartially, in the consideration of reaching its decision. Given the 

complexity of the Project it is also noteworthy and surprising that 

DFFE sought no clarification on any aspect of the assessment at any 

time from the Appellant. 

48. We further quote from the National Policy Framework for Public 

Participation, 2007, page 16 which indicates a definition of 

consultation as follows: 
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“Community is given information about the project or issue and asked to 

comment – e.g. through meetings or survey – but their view may not be 

reflected in the final decision, or feedback given as to why not. External 

agents define problems and information gathering processes, and so 

control analysis. Such a consultative process does not concede any 

share in decision-making.” 

 

49. The policy further defines informing in terms of public participation as 

follows: 

“Community is told about the project – e.g., through meetings or leaflets; 

community may be asked, but their opinion may not be taken into 

account.” 

 

50. Furthermore, with regards to the response of inputs by I&APs, the 

policy at page 20 defines the following with regards to the iterative 

process of public participation: 

“This is the insight that most people participate to make a positive 

difference to their own lives. Hence, if they feel that participation is 

improving service delivery, or local development or municipal policy then 

they are likely to continue to participate. On the other hand, perhaps the 

biggest deterrent to participation is the perception or experience that 

participation makes no difference (Lowndes et al 2001). For people to 

participate they have to believe that they will be listened to, and that their 

views will be taken into account. Making community participation 

‘responsive’ is about ensuring feedback, even if that feedback is 
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sometimes negative. In participation terms, bad feedback is better than 

no feedback at all.” (emphasis added) 

 

51. The policy at page 21 defines the principles of community 

participation, which principles were considered by the Appellant.2 

52. The emphasis on integration is that public participation is iterative and 

that it is a process. However, the process is defined against a 

legislated backdrop of consultation and a definite period to make 

comment. In other words, public participation is not ongoing and 

exhausting. Public participation must be done in a reasonable, 

practical manner as per the unique requirements of each project and 

in conformance with the minimum legislative threshold. 

53. Three general functional categories of public participation exist: 

education/information, review/reaction and interaction/dialogue.3 

To this extent: - 

53.1 There were no “new” studies submitted in the FEIAR – the 

core studies obtained were originally made available to all 

 

2  These principles include inclusivity; diversity; building community participation; transparency; 
flexibility; accessibility; accountability; trust, Commitment and Respect; and integration. 



2021 07 13 Richards Bay Appeal/JH       
 

- 24 - 

I&APs, and pursuant to specific objection thereto, further 

studies were obtained in direct answer to objections raised. 

This is in compliance with the iterative process. 

53.2 The iterative process is not to the exclusion of the Appellant, 

and further, it should not be ongoing to the point of 

exhaustion.  

53.3 It was incumbent upon the decision-maker not only to 

consider the inputs of objectors/ I&APs, but also to consider 

the Appellant’s inputs. 

53.4 Such clarification from the decision-maker and incorporation 

of the Appellant’s inputs could have led to the issues raised, 

as having been incorporated into specific conditions for the 

implementation of the Project regarding mitigation and 

prevention. This would have considerable socio-economic 

benefit, whilst fully considering objection raised. 

 

3  Wilkinson 1976 Natural Resource Journal 119. 
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54. In order to comply with the requirements for procedural fairness set 

out in the Promotion of Administrative Justice Act 3 of 2000 

(PAJA), administrators must ensure (amongst other minimum 

requirements set out in Section 3(2)(b) of the PAJA that any person 

who may be adversely affected by administrative action is provided: 

54.1 adequate notice of the nature and purpose of the proposed 

administrative action; 

54.2 a reasonable opportunity to make representations; [and] 

54.3 a clear statement of the administrative action. 

55. Significantly, Section 3(5) of the PAJA, provides that: 

“Where an administrator is empowered by any empowering provision to 

follow a procedure which is fair but different from the provisions of 

subsection (2) [section 3(2) of PAJA], the administrator may act in 

accordance with that different procedure.” 

 

55.1 This Section is relied upon in terms of the various options 

provided by the Appellant in the relief sought in the Appeal. 
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56. While the procedural fairness requirements of a particular 

administrative process will depend on the circumstances in question, 

the PAJA also sets out certain considerations which are required to be 

taken into account in determining whether it is reasonable or 

justifiable to depart from the requirements of Section 3(2). 

57. The Project introduces new technology into the Republic, which is a 

further reason why the issues in the reasons for the decision could 

have been more appropriately incorporated into the conditions of a 

positive environmental authorisation for the Project in terms of 

mitigation and prevention. 

58. Furthermore, as will be detailed below, public participation needs to 

consider that there has been an overt attempt by the Appellant to 

ensure that all dimensions of an activity are adequately considered in 

the EIA process.4   

59. It is further submitted that despite the fact that there is no 

 

4  Fuel Retailers Association of SA v Director-General, Environmental Management 
Mpumalanga 2007 (2) SA 163 (SCA) paragraph 14, reversed by the Constitutional Court in 
2007 (6) SA 4 (CC);  BP Southern Africa v MEC for Agriculture, Conservation, 
Environment and Land Affairs 2004 (5) SA 124 (W) and MEC for Agriculture, 
Conservation, Environment and Land Affairs v Sasol Oil 2006 (5) SA 483 (SCA) 
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internationally accepted definition of public participation, international 

instruments such as the Aarhus Convention can play a crucial role 

in shaping the definition of public participation.5 

60. In this instance the Appellant and its EAP met the fundamental 

tenants of Article 6(2) of the Aarhus Convention.6 

61. From a case law perspective, the Appellant has considered the matter 

of Earthlife Africa (Cape Town) v Director General Department of 

 

5  Convention on Access to Information, Public Participation and Decision-making and Access 
to Justice in Environmental Matters, Aarhus, Denmark, 25 June 1998.   

6  “6(2) The public concern shall be informed, either by public notice or individually as 
appropriate, early in an environmental decision-making procedure, and in an adequate, 
timely and effective matter inter alia of: 

(a) the proposed activity and the application on which a decision will be taken; 

(b) the nature of possible decisions or the draft decision; 

(c) the public authority responsible for making the decision; 

(d) the envisaged procedure, including, as and when this information can be provided: 

(i) the commencement of the procedure; 

(ii) the opportunities for the public to participate; 

(iii) the time and venue of any envisaged public hearing; 

(iv) an indication of the public authority from which relevant information can be 
obtained and where the relevant information has been deposited for 
examination by the public; 

(v) an indication of the relevant public authority or any other official body to which 
comments or questions can be submitted and of the time schedule for 
transmittal of comments and questions;  and 

(vi) an indication of what environmental information relevant to the proposed 
activity is available ...” 
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Environmental Affairs and Tourism and Another.7 

62. In terms of the requisite for information provided to I&APs at 

paragraph 76: 

“Access to Material Information 

Fairness ordinarily requires that an interested party be given access to 

relevant material and information in order to make meaningful 

representations. De Smith Woolf & Jowell summarise the principle as 

follows: 

‘If relevant evidential material is not disclosed at all to a party who is 

potentially prejudiced by it, there is prima facie unfairness, irrespective of 

whether the material in question arose before, during or after the 

hearing.’ 

On the other hand, however, it has repeatedly been emphasised that an 

interested party’s right to disclosure of ‘relevant evidential material’ is not 

equivalent to a right to complete discovery, as this could ‘over-judicialise’ 

the administrative process. ‘The right to know is not to be equated to the 

right to be given “chapter and verse.”’  What is required in order to give 

effect to the right to a fair hearing is that the interested party must be 

placed in a position to present and controvert evidence in a meaningful 

way. In order to do so, the aggrieved party should know the ‘gist’ or 

substance of the case that it has to meet.” (emphasis added) 

 

63. And further pertaining to “new” material at paragraph 91: - 

 

7  Earthlife Africa (Cape Town) v Director General Department of Environmental Affairs 
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“By analogy with the approach adopted in motion proceedings where new 

matter is raised in reply, I am of the view that, if such new matter is to be 

considered by the decision-maker, fairness requires that an interested 

party ought to be afforded an opportunity first to comment on such new 

matter before a decision is made. Support for this attitude is to be found 

in the following dictum of Van den Heever JA in Huisman v Minister of 

Local Government, Housing and Works (House of Assembly) and 

Another: 

 

‘Were new facts to be placed before the “Administrator” which could be 

prejudicial to an appellant, it would be only fair that the latter be given an 

opportunity to counter them if he were able to do so, more particularly 

were the matter one in which the extant rights of an appellant could be 

detrimentally affected.’ 

Similar sentiments are expressed by De Ville: 

‘Where the final decision-maker is not permitted to take account of new 

evidence or required to hold an enquiry him/herself, but simply has to 

take a decision on the evidence (and recommendations) presented to 

him/her after a full enquiry (complying with the requirements of 

procedural fairness), a hearing will not be required before the taking of a 

final decision.’” (emphasis added) 

 

64. The Appellant submits that the information provided to I&APs 

between Draft and Final EIAR stage: - 

 

and Tourism and Another (7653/03) [2005] ZAWCHC 7; 2005 (3) SA 156 (C); [2006] 2 All 
SA 44 (C); 2006 (10) BCLR 1179 (C) (26 January 2005) 
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64.1 Is not new, it is information provided in response to comment 

already received from I&APs. 

64.2 An analysis has been made between the Draft EIAR and the 

Final EIAR as to the variations thereof, and these do not 

evidence “new facts” which are “prejudicial” to I&APs. 

64.3 The information is not prejudicial, on the contrary, the 

additional information received in response to the comment 

received indicates that the impacts of the Project are not 

excessively harmful. 

64.4 Insofar as “site studies” are concerned, it has been reiterated 

that this is impossible at this stage of the Project given that 

the Project entails new technology introduced into the 

Republic. There are no existing “Karpowership” sites. There 

are also no competitor sites available, nation-wide. The 

information provided to the I&APs was thus adequate, 

reasonable and the best available information. 

65. The Appellant submits that it has done everything reasonably 

necessary to meet the minimum legislated thresholds for fair public 
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participation both in terms of the NEMA and the PAJA. On the facts, 

the Appellant has exceeded the minimum legislated thresholds. 

66. In conclusion, the Appellant met the minimum legislated and policy 

thresholds for public participation which should have been considered 

by the Appellant prior to a negative decision being made. 

GROUND 7: The DFFE failed to consider the Section 2 principles of the 
NEMA 

67. It is submitted that the DFFE failed to comprehensively consider 

socio-economic benefits of the Project.   

68. As indicated supra, the Project is part of the RMIPPPP, dated 24 

August 2020.  In this instance, the Appellant’s technology is new and 

ground-breaking to the Republic.   

69. The Appellant contends that the decision fails to consider the 

Integrated Resource Plan (“IRP 2019”) and the substantiation of the 

Project from a socio-economic perspective.   

70. The IRP 2019 indicates the following at page 10 thereof: 
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“South Africa’s National Development Plan (NDP) 2030 offers a long-

term plan for the country. It defines a desired destination where inequality 

and unemployment are reduced, and poverty is eliminated so that all 

South Africans can attain a decent standard of living. Electricity is one of 

the core elements of a decent standard of living. The NDP envisages 

that, by 2030, South Africa will have an energy sector that provides 

reliable and efficient energy service at competitive rates; that is socially 

equitable through expanded access to energy at affordable tariffs; and 

that is environmentally sustainable through reduced emissions and 

pollution. In formulating its vision for the energy sector, the NDP took as 

a point of departure the Integrated Resource Plan (IRP) 2010–2030 

promulgated in March 2011.” (Emphasis added) 

 

71. The IRP 2019 at page 11 furthermore indicates that South Africa is 

policy driven towards an expansive energy mix which should include 

new technologies such as the Appellant’s technology.  It states: 

“2.1 ENERGY MIX  

South Africa continues to pursue a diversified energy mix that reduces 

reliance on a single or a few primary energy sources. The extent of 

decommissioning of the existing coal fleet due to end of design life, could 

provide space for a completely different energy mix relative to the current 

mix. In the period prior to 2030, the system requirements are largely for 

incremental capacity addition (modular) and flexible technology, to 

complement the existing installed inflexible capacity.” 

 

72. The decision to refuse the environmental authorisation, is in direct 

contradiction towards the National policy directive of an energy mix as 
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well as the introduction of new technologies to prevent installed 

inflexible capacity.   

73. Furthermore, natural gas is not seen per se at page 13 of the IRP 

2019 as being overtly negative. It should be noted that the input into 

the Project is LNG which is natural gas that has been cooled for 

purposes of transportation. It is then regasified on the FSRU and 

natural gas is then used to power the turbines on the Powership.    

74. On the contrary insofar as natural gas is concerned, the IRP 2019 

policy document states: 

“Natural Gas: Gas to power technologies in the form of CCGT, CCGE or 

ICE provide the flexibility required to complement renewable energy. 

While in the short term the opportunity is to pursue gas import options, 

local and regional gas resources will allow for scaling up within 

manageable risk levels. Exploration to assess the magnitude of local 

recoverable shale and coastal gas are being pursued and must be 

accelerated. There is enormous potential and opportunity in this respect 

and the Brulpadda gas resource discovery in the Outeniqua Basin of 

South Africa, piped natural gas from Mozambique (Rovuma Basin), 

indigenous gas like coal-bed methane and ultimately shale gas, could 

form a central part of our energy strategy for regional economic 

integration within SADC.  Co-operation with neighbouring countries is 

being pursued and partnerships are being developed for joint exploitation 

and beneficiation of natural gas within the SADC region. SADC is 
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developing a Gas Master Plan, to identify the short- and long-term 

infrastructure requirements to enable the uptake of a natural gas market.   

Availability of gas provides an opportunity to convert to CCGT and run 

open-cycle gas turbine plants at Ankerlig (Saldanha Bay), Gourikwa 

(Mossel Bay), Avon (Outside Durban) and Dedisa (Coega IDZ) on gas.” 

 

75. The decision to refuse the environmental authorisation is in direct 

contradiction towards the National Policy directive of an energy mix, 

as well as the introduction of new technologies to prevent installed 

inflexible capacity.  These components should have been considered 

by the decision-maker against Sections 2(3), 2(4)(a), 2(4)(b), 2(4)(i), 

2(4)(l) and 2(4)(m) of the NEMA. 

GROUND 8: The DFFE failed to properly assess the impact of the 
Project being declared a SIP  

76. The DFFE further failed to consider that the Appellant’s Project is a 

SIP.  

77. The Project is a declared and Gazetted SIP in terms of the 

Infrastructure Development Act, as amended, 23 of 2014, namely 

Section 8(1)(a) read with Section 7(1). Section 7(1)(b) states: 

“(1) A project or group of projects qualifies as a strategic integrated project for 
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the purposes of this Act if- 

(b)    it complies with any of the following criteria: 

(i)   It would be of significant economic or social importance to the 

Republic. 

(ii) it would contribute substantially to any national strategy or 

policy relating to infrastructure development; or 

(iii) it is above a certain monetary value determined by the 

Commission; and 

(c) the Commission has included the project in the national 

infrastructure plan and has, in terms of section 8, designated the 

project as a strategic integrated project.” 

 

15. It was incumbent upon the DFFE to consider the socio-economic 

advantages of the Project as against any prejudice (which is denied), as 

against the fact that the Project is a declared SIP as well as has 

ramifications for the IPP projects list on a national level.  

78. Section 2(4)(i) of the NEMA states: 

“The social, economic and environmental impacts of activities, including 

disadvantages and benefits, must be considered, assessed and 

evaluated, and decisions must be appropriate in light of such 

consideration and assessment.” 

 

79. Further at (l) : 
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“There must be inter-governmental co-ordination and harmonisation of 

policies, legislation and actions relating to the environment.” 

 

80. Consequently, the DFFE failed to consider the considerable economic 

benefits of the Project as against the dire need for electricity in the 

country which would provide scope for various industries to 

participate in the economic sector. 

B.  Appeal grounds: A specific overview to each reason provided by 
the DFFE to refuse the environmental authorisation 

81. Inadequacies in the Public Participation Process 

81.1 The DFFE states, in its first ground for refusal, as follows:  

“Numerous concerns and complaints were raised by various 

Interested and Affected Parties relating to inadequacies of the 

public participation process conducted as part of the EIA 

process. These concerns were raised specifically with regards 

to failures to involve small-scale fishing communities, tribal 

authorities and communities as well as informal settlers and 

land users in and around the port.” 

 

81.2 The tribal authorities and communities and informal settlers 

were consulted as part of the public participation process.  
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81.3 As part of the Socio-Economic Impact Assessment, 

engagements with recreational and small-scale fishing 

communities were undertaken to determine whether there is 

fishing taking place within the harbour itself.  No such 

activities were identified in Richards Bay port. 

81.4 Engagements with the recreational and small-scale fishing 

community established that there is no fishing taking place 

within the harbour itself. Recreational fishing and other legal 

and illegal fishing take place at the Richards Bay harbour 

mouth, but that is more than 4 kilometres away from where 

the Powerships and FSRU will be moored. Consultation with 

the small-scale fishing community indicated that it is highly 

unlikely that the operations will have any impact on the fishing 

community. 

81.5 The socio-economic specialist indicated that there will likely 

be no impact on the recreational fishing and small-scale 

fishing communities, as the proposed Powership and FSRU 

are to be semi-permanently moored for 20 years in the same 

location in the protected waters deep within the Port of 

Richards Bay. The mooring site is more than 3 km from the 
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Tourism Precinct area. 

81.6 The public participation process was conducted in line with 

the DFFE approved public participation plan and accepted 

Plan of Study. It must also be stressed that the Project area is 

within the operational harbour with restricted access to the 

public. The local and district municipalities’ representatives, 

the Ward Councillor, as well as landowners and occupiers of 

adjacent properties, were identified as I&APs and were 

included in the stakeholders’ database. 

82. Failure to Comply with Section 24(1A)(c) of NEMA 

82.1 The second ground for refusal reads as follows:  

“The Environmental Impact Assessment Process was 

compromised as the applicant failed to comply with the 

requirements prescribed in terms of Section 24(1A)(c) of the 

NEMA in relation to any procedure relating to public 

consultation and information gathering. The draft EIAr was 

subjected to public review for a period less than the legislated 

30 days as indicated by I&AP’s. The documents were removed 

from the website and were only returned after queries were 

raised by various I&AP’s.”  
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82.2 This finding is factually incorrect.  

82.3 Section 24(1A)(c) of the NEMA requires that every applicant 

must comply with the requirements prescribed in terms of the 

NEMA in relation to any procedure relating to public 

consultation and information gathering. 

82.4 The Draft EIAR was made available for a period of 31 days 

from the 26th of February to the 31st of March 2021. The 

link was thereafter removed. 

82.5 However, in response to requests from certain interested and 

affected parties for an extension of the legislated minimum 30-

day timeframe in which to provide comments, the link was 

reinstated until the end of the agreed extension period to 6 

April 2021 at 17h00 

82.6 All I&APs were accordingly provided with access to the Draft 

EIAR for more than the mandatory period, and those 

interested and affected parties who requested it were granted 

an additional period for review and comment to 6 April 2021 at 

17h00. 
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82.7 It appears that the complaint regarding this alleged failure 

emanated from certain I&APs and was not properly 

interrogated by the DFFE. It is factually incorrect and the 

DFFE misdirected itself in using this as a ground for its 

refusal, the 30 day period was complied with and so was 

Section 24(1A)(c) of the NEMA. 

82.8 The correspondence indicating the date and time on which the 

Draft EIAr and associated documents were uploaded, as well 

as removed, to the Triplo4 website are attached hereto as 

Annexure “RBA4”.  

83. Failure to Comply with Regulation 23(1)(b) of the EIA Regulations 

83.1 The third ground for refusal reads as follows:  

“The EAP failed to enlist the provision of Regulation 23(1)(b) of 

the EIA Regulations, 2014 as amended, as the EIAr dated April 

2021 contains significant changes and/or significant new 

information which was not contained in the reports consulted 

during the public participation process before it was submitted 

to the Competent Authority for decision making. This then 

comprises the decision-making powers of the Competent 

Authority as information was not presented to I&APs for their 

consideration, prior to decision making.” 
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83.2 The Appellant denies that changes made to the draft EIAR as 

it was during the public comment period were “significant” or 

that the Final EIAR contains “significant new information”. 

83.3 Attached hereto marked Annexure “RBA5”, is a schedule of 

all changes effected to the Draft EIAR from beginning to end. 

83.4 As the Minister will be aware, the purpose of providing the 

Draft EIAR for public comment is to ensure that information 

set out therein is accurate, adequately deals with comments 

and concerns raised by I&APS and is comprehensive.  To a 

large extent, the body of the Draft EIAR and Final EIAR 

contain summaries and a synthesis of expert reports and 

other supporting documents.  In response to comments and 

submissions, the presentation of that information is often 

revised for clarity. 

83.5 Furthermore, in a project such as the one at hand, additional 

information (for example that the Project has in the interim 

been gazetted as a SIP) needs to be reflected.  This is not 

new information; it is part of an iterative process on baseline 
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information which has already been submitted to the DFFE as 

well as I&APs. 

83.6 Thus, it is submitted the Final EIAR will always contain 

revisions and additional information.  What needs to be 

assessed is whether those revisions and additional 

information are of a nature that necessitates public comment.   

83.7 In the Appellant’s respectful submission, none of the revisions 

to the Final EIAR necessitated further comment.   

83.8 Indeed, the only distinction between the Draft EIAR and the 

Final EIAR is further revisions insofar as specific comments 

being received from I&APs, and such information being 

provided in response to such comment.   

83.9 From a consideration of Annexure “RBA5”, the Minister will 

note that: 

83.9.1 Section 1 (pages 1-10): there were no significant 

revisions or additional information. 
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83.9.2 Section 2 (pages 11-48): additional technical details 

were provided simply for clarity. 

83.9.3 Section 4 (pages 49- 120): the Marine Ecology 

Report was updated. 

83.9.4 Section 5 (page 127): an additional legislation 

reference was added (Act 6 of 1981). 

83.9.5 Section 6 (pages 134 - 154): in response to the 

comments on cumulative impacts, this section was 

expanded. 

83.9.6 Section 7 (pages 159 – 161 and 162, 164-167): 

updated information and other minor changes were 

made to the I&AP database. 

83.9.7 Section 8 (pages 170, 182; 184 - 206, 209- 220, 

224, 274- 289, 290 – 301, 303, 305 – 309, 313): 

additional information was included from various 

reports and amendments were made to paragraphs 

8.3, 8.4, 8.5, 8.7, 8.8. 
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83.9.8 Section 9 (page 317, 322- 326): this indicated the 

preferred location of the Powership and clarified 

technical data. 

83.10 It is the Appellant’s view that these changes and additional 

information were of a nature and scale that did not necessitate 

a further round of public participation consultation.   

83.11 The changes and additional information are a direct result of 

objection and comment from I&APs. This is in line with the 

iterative process discussed above in a policy and legislated 

setting. 

83.12 Certain specialist studies were peer reviewed and updated, 

pursuant to comments received during the public participation 

process.  

83.13 Accordingly, these reviews and updates were done solely for 

the purposes of addressing issues that arose from public 

comments. This does not amount to “significant changes 

and/or significant new information.”  
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83.14 Nevertheless, the specialist studies that were peer reviewed 

and/updated are briefly highlighted below. 

83.14.1 The Avifauna Report was amended to include 

historical information as well as the minimal 

additional recent information received following 

communications with several I&APs, to better 

contextualize the site and associated impacts, 

including noise impacts. The Avifauna Report was 

also subjected to an independent review and 

concerns raised were responded to by the 

specialists, as outlined in the addendum to the 

report, which fully addresses the concerns raised in 

the peer review. 

83.14.2 The Marine Ecology Assessment Report added a 

reference to a short-term study on underwater noise 

at a Powership Operation in a port in Ghana, and 

the study concluded, based on these records, that 

the effects of a similar operation on the surrounding 

marine ecology in Port of Richards Bay would be 

unlikely. 
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83.14.3 The Estuarine and Coastal Assessment Report was 

updated to include an assessment of light impacts. 

The updated Avifauna Assessment also addresses 

light impacts, concluding that during the operational 

phase, the light impacts are of moderate 

significance that can be mitigated to low 

significance.  

83.14.4 The Air Quality Impact Assessment was updated to 

provide further clarity on cumulative impacts (based 

on existing operations and proposed projects), 

indicating that the contribution of the Karpowership 

Project to the existing ambient concentrations is 

very small and thus the cumulative effect of the 

Karpowership Project with existing sources is likely 

to be very low. 

83.14.5 Impacts were further refined and assessed in the 

Estuarine and Coastal Assessment and the Marine 

Ecological Assessment, and no fatal flaws were 

identified. It was thus concluded that no significant 

new information had been included. 
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83.14.6 The Climate Change Impact Assessment was 

revised, and the Peer Review letter was attached to 

it in the Final EIAR. Adaptation and vulnerability 

aspects are considered under the downscaled 

climate analysis, which gives a detailed description 

of anticipated conditions of key climatic parameters 

relevant to climate change adaptation, as well as 

the vulnerability assessment. The study was further 

refined to include information regarding the Paris 

Climate Agreement commitments and to provide 

clarity on the findings regarding Greenhouse Gases 

Emission Aspect, Vulnerability Aspect and the 

related mitigation measures. The report was also 

updated to reflect Scope 3 indirect emissions. 

83.14.7 The Socio-Economic Impact Assessment was 

refined to include small-scale fishers and clarified 

that no fatal flaws were identified and that the net 

positive impacts are expected to outweigh the net 

negative effects. 

83.15 In addition, when updating the Final EIAR, Triplo4 included all 
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“new” information in blue text, such that it is easily 

distinguishable from the information included in the Draft 

EIAR.  

83.16 The updated information included in the Final EIAR is 

summarised in Annexure “RBA5” attached and highlights that 

no “significant new information” was included that was not in 

the Draft EIAR.  

83.17 Furthermore, it must be noted that the new information 

included is not prejudicial to I&APs and, in fact, serves to 

clarify issues raised during the public participation process. 

84. Failure to Comply with Public Participation Regulations 

84.1 The DFFE state in its fourth ground for refusal is that:  

“The Public Participation Process was not conducted in terms 

of Regulation 39, 40, 41, 42, 43 & 44 of the EIA Regulations, 

2014, as amended as well as per the principles of NEMA as 

outlined in Chapter 2 of the Act.” 

 

84.2 This finding is broad and fails to stipulate any specific 
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instances of alleged non-compliance on the part of Triplo4. 

This statement is disputed in its entirety. A Public Participation 

Plan was submitted to the DFFE and was approved during the 

pre-application meeting. The Public Participation Plan was 

designed to ensure that reasonable opportunity was afforded 

to registered I&APs to participate in the EIA process.  

84.3 This was done by providing additional opportunities and extra 

means of communication, over and above the minimum 

requirements prescribed in Chapter 6 of the EIA Regulations, 

2014, as amended.  I&APs were afforded an additional period 

within which to comment as the comment period was 

extended until 17h00 on 6 April 2021. 

84.4 The lengths to which the EAP went to ensure a robust and 

reliable public participation process are detailed per each 

Regulation, as per Annexure “RBA6” attached, in which 

compliance with each Regulation is provided in detail. 

85. Failure to Include All Relevant Listed Activities 

85.1 The DFFE’s fifth ground for refusal reads as follows:  
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“The Competent Authority advised the EAP on a number of 

occasions, i.e. comments on the draft Scoping Report, 

acceptance of the Scoping Report and comments issued on 

the draft Environmental Impact Assessment Report that the 

EAP must ensure that all relevant listed and specified activities 

are applied for, are specific and can be linked to the 

development activity or infrastructure as described in the 

project description, and that a final list of all applicable listed 

activities must be clearly identified and provided. However, the 

final EIAr and amended application form both contain listed 

activities where the EAP indicated uncertainty in terms of their 

applicability and requirement for environmental authorisation. 

As such, the objectives of the Environmental Impact 

Assessment Process as outlined in Appendix 3 of the EIA 

Regulations, 2014 as amended were not fulfilled and the 

Competent Authority was unable to make an informed decision 

on the on the potential of the listed or specified activities on the 

receiving environment.” 

 

85.2 This finding is similarly denied and is without foundation. 

85.3 The Appellant has reviewed the process undertaken by 

Triplo4, and it is evident that Triplo4 attempted on numerous 

occasions to enlist the assistance of the DFFE in finalising the 

listed activities to be applied for.   

85.4 The DFFE, as the competent authority, was however actively 

unwilling to assist and required that Triplo4 should make its 



2021 07 13 Richards Bay Appeal/JH       
 

- 51 - 

own determination, even though this was a complex project 

and the DFFE’s assistance, which is part of a statutory 

function, would have assisted the assessment process.   

Proof of correspondence with the DFFE in this regard is 

attached hereto as Annexure “RBA7”. 

85.5 The Appellant took independent legal advice and in 

accordance with that, adopted a cautious approach.  That 

approach, with respect, is compliant with the provisions of 

GN654 of 2010, issued by the DFFE in terms of the NEMA 

which contains sector guidelines for EIA regulations: 

“If an Applicant is uncertain about whether the proposal falls 

within the ambit of the EIA Regulations, he or she should 

consult the relevant competent authority's guideline documents 

or approach the authority for advice. It is important to bear in 

mind that it is the responsibility of the person or Applicant to 

which a law applies to ensure compliance with that law. 

Therefore, if after consulting the competent authority the 

situation remains unclear, the Applicant should consider 

obtaining a legal opinion from an environmental legal expert. 

This information could then be provided to the competent 

authority with a view to obtaining finality on the matter. The 

competent authority, if uncertain could also elect to obtain a 

legal opinion. Whilst other government departments and 

municipalities may venture an opinion as to whether the EIA 
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Regulations apply or not, their opinion cannot be taken as 

definitive, as they have no jurisdiction in terms of the EIA 

Regulations.” 

 

85.6 Whilst it is accepted that the DFFE’s advice, on the basis set 

out above, would not have been definitive, it was singularly 

unhelpful in that it refused to even engage with Triplo4.   

85.7 Triplo4 requested clarity on several listed activities and 

whether these should be included in the Draft EIAR and the 

Final EIAR, including requesting clarity on the DFFE’s 

interpretation of “urban areas”, “industrial complex” and the 

phrase “increase the development footprint of the port or 

harbour”, the interpretation of which would affect the listed 

activities to be applied for. No response was received from the 

DFFE.  

85.8 A legal opinion was provided by Webber WentzelAttorneys, as 

required by the RFP and dated 17 December 2020. 

85.9 At paragraph 2.3.4.3 of the legal opinion, it is stated that:  

“Based on the information provided in relation to Port of 
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Richards Bay Project, we are of the opinion that all listed 
activities that will be triggered by the Port of Richards Bay 
Project have been applied for.” 

 

85.10 Adopting a risk averse or prudent approach was the only 

reasonable approach and did not prejudice either the interests 

of the public of the adequacy of the assessment.   

85.11 In the Appellant’s submission there is no suggestion that it 

failed to apply for authorisation for a relevant listed activity or 

that it has failed to adequately assess a relevant listed activity.  

The only “fault”, if there is one, is that it might have applied for 

an authorisation that is strictly speaking unnecessary, but the 

regulations do not visit such an event with a threat of a 

refusal.  

85.12 It is furthermore emphasised that the DFFE itself did not call 

for a legal opinion from the Appellant with regards to listed 

activities.  Indeed, the conduct of the DFFE on this aspect has 

been downright obstructive. 
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86. Failure to Consider Sensitive Receptors within Richards Bay 
Nature Reserve 

86.1 The sixth reason for the refusal reads as follows:  

“While the Noise Specialist Report (dated October 2020) notes, 

the proximity of the Richards Bay Nature Reserve to this noise 

source, it only quantifies above-ground noise, and only 

determines the impact of noise on human sensitive receptors. 

It does not detail what impact noise of between 50 and 70 dBA 

would have on non-human receptors within the nature reserve. 

The Richards Bay Nature Reserve should have been identified 

as a sensitive receptor for non-humans. The potential for 

disturbance to birdlife and reclusive species in the fringes of 

the reserve's swamp and mangrove forest components is a 

critical omission in terms of the impact assessment. Noise of 

50dBA would most certainly result in displacement of species 

from their core habitat; however, this is not mentioned or 

assessed, and mitigation measures are not provided.” 

 

86.2 This finding is also factually incorrect.  

86.3 As per the Noise Impact Assessment Report, the noise impact 

associated with the operational activities of the proposed 

Project is predicted to be of Medium-Low significance after 

mitigation measures are implemented in the Port of Richards 

Bay. 
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86.4 The proposed Project is situated within the Port of Richard’s 

Bay and is adjacent to the Richards Bay Nature Reserve. 

There are no legislated noise rating levels for protected 

natural environments. The Richards Bay Nature Reserve is 

expected to be free of any anthropogenic noise sources. 

86.5 The Noise Impact Assessment study had concluded that the 

Richards Bay Nature Reserve will not be impacted, as the 

noise is predicted to dissipate once reaching its boundary. 

87. Failure to Conduct Noise Modelling Study 

87.1 The seventh ground for refusal reads as follows:  

“The “Marine Ecology Specialist Study G2P Development, Port 

of Ngqura” dated April 2021 recommends that a noise 

modelling study should be undertaken to gain a more 

quantitative understanding of the noise produced from power 

ship operations in the Port of Richards Bay and the cumulative 

impacts on the surrounding marine ecology. The same 

recommendation is made by the estuarine specialist. The 

recommended study should have been conducted as part of 

the EIA process to fully comprehend the impacts of the 

proposed development.” 
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87.2 There is no evidence that an alleged statement was made that 

the estuarine specialist echoed the opinion that the noise 

modelling should be conducted. 

87.3 This ground of refusal flows directly from the objections raised 

by certain I&APs and has apparently not been properly 

evaluated by DFFE. 

87.4 An assessment was indeed undertaken, using known data 

and the expert’s specialist opinion. This study was included in 

the Draft EIAR and the Final EIAR.  

87.5 A noise study of the actual Powership operation in situ was 

not carried out because it had not been authorized and no 

Powership is yet docked in South African waters. Therefore, a 

comparative South African study was (and currently still is) 

impossible. It has been acknowledged that no underwater 

noise study was undertaken in the Port of Richards Bay as no 

Powership is present, thus it is physically impossible to do so. 

87.6 After it became apparent that noise was a cause for concern, 

additional studies were commissioned (including the noise 
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study done by a team of Professors of Istanbul Technical 

University, and the study on the Powership in Ghana). No 

comparable noise exists in South Africa as there are no 

Powerships currently in the country. In industrial areas, the 

acceptable threshold for noise is 110dBa.  

87.7 The results of the study conducted in April 2021 in Ghana of a 

similar Powership (24 Engines) by AB MECHENG in April 

2021, found that in the immediate vicinity of the hull of the 

vessel, the underwater noise did not appear to exceed 

110dB at frequencies in the 1/3 octave band scale.  

87.8 The powership proposed for the Port of Richards Bay has 21 

Engines and would be similar or equivalent (or possibly 

slightly less due to the number of engines) in sound 

generation to that moored in Ghana, therefore the effects on 

the surrounding marine ecology are unlikely. 

87.9 Thus, in the respectful view of the Appellant, there was an 

adequate assessment of likely noise impacts. Crucially, 

however, detailed mitigation provisions were provided in the 

Marine Ecology Report. 
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87.10 Firstly, it was recommended that a baseline study of the 

underwater noise climates in the Port of Saldanha should be 

initiated by way of a hydrophone network. Secondly, once in 

place, the operational noise of the Powership must be 

measured by the same means, and if the noise 

measurements in any sector of the marine environment 

exceeds the threshold for the marine ecology, noise 

dampening measures must be introduced.  

87.11 Long-term monitoring (at least 12 months) of underwater 

noise should be developed and this information should be 

made available to the wider scientific community. These 

mitigation measures and ongoing monitoring commitments 

were included in the Final EIAR and will be strictly adhered to.  

87.12 It follows from the above that DFFE failed to appreciate the 

recommendations of the experts, namely that a post-operative 

study should be undertaken. Hence, its incorporation into the 

Environmental Management Programme (“EMPR”). There 

was, in the opinions of the experts, sufficient assurance from 

their assessments that the Project could be approved, subject 

to the conditions and mitigation measures. 
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87.13 All the above having been said, the Appellant submits that this 

issue is not, and should not, be fatal to the outcome of the 

assessment. 

87.14 If, in the view of the Minister, the level of assurance on the 

issue of underwater noise is insufficient, and a further 

modelling exercise should be carried out then this could be 

incorporated as a condition of the ROD and EMPR with 

annual audit oversight. 

88. Failure to Include SACNASP Peer Review in Final EIAR 
Submission 

88.1 The eighth ground for the refusal states that:  

“The conclusion of the SACNASP Peer Review of the 

Estuarine Impact Report dated 23 April 2021 states that 

impacts identified is not a true reflection of the scale of the 

project in terms of influence. There are impacts that trigger 

regional and global scale impacts and the specialist 

recommends that these be reassessed and in addition the peer 

review states that there is no clear recommendation from the 

estuarian specialist. This should have been reassessed and 

finalised by the EAP prior to submission of the report for 

decision making.” 
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88.2 Coast Wise Consulting and GroundTruth, the consultants who 

completed the Coastal and Estuarine Impact Assessment 

Report, were not SACNASP accredited.  

88.3 Consequently, the sole purpose of securing the Marine & 

Estuarine Research CC (“MER”) confirmation was to provide 

SACNASP accreditation for the reports. This is a common and 

acceptable occurrence.  

88.4 Such an expert reviews the relevant report and, if satisfied, 

confirms the findings of the consultants. It is not a peer review, 

since a SACNASP review is concerned primarily with the 

structure, methodology and analytical skill involved, not the 

assessment per se. 

88.5 The peer reviewer had reviewed the Estuarine and Coastal 

Impact Report on two occasions. Following the first review the 

specialist made amendments in the revised report. Thereafter, 

the peer reviewer reviewed the revised report and focused on 

the sections in which changes had been made, being Section 

6 (Impact Assessment tables), 7 (Conclusions and 

Recommendations) and 8 (Reasoned Opinion).  



2021 07 13 Richards Bay Appeal/JH       
 

- 61 - 

88.6 Folllowing the conclusion of the second peer review, the 

specialist considered the comments provided by the reviewer 

and addressed these as applicable in the final Estuarine and 

Coastal Impact Assessment which was appended to the Final 

EIAR. Accordingly, all comments provided in the most recent 

SACNASP peer review were considered and were addressed 

by the specialist. 

88.7 The second review letter was included in the final Estuarine 

and Coastal Impact Assessment, which was updated 

according to comments received from I&APs and the 

SACNASP peer review.  

88.8 The most recent MER letter is attached as Annexure “RBA8”. 

A summary of the changes made following comments 

received from the peer reviewer in the aforementioned letter 

are included in Annexure “RBA9” attached hereto.  

88.9 As noted above, the MER letter was included in the 

application when the specialist responded to the allegations in 

the MER letter. The SACNASP peer review comments were 

addressed and finalised by the EAP prior to submission.  
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88.10 This ground of refusal is accordingly denied for the reasons 

stated above. 

89. Failure to Conduct Underwater Noise Impact Assessment  

89.1 The ninth ground for refusal reads as follows:  

“Richards Bay is an important area on the KZN Coast for 

Indian Ocean Humpback Dolphin (Sousa plumbea), a recently 

recognised species distinct from its original taxon, S. chinensis 

and classified as Endangered in the IUCN Red List of 

Threatened Species. As the Underwater Noise Impact 

Assessment was not undertaken, underwater noise impacts on 

an endemic population of dolphins have not been considered, 

and therefore the impact is unknown, although suggested to be 

relatively high given that dolphins and whales are particularly 

impacted upon by underwater noise.” 

 

89.2 The tenth ground is directly linked to this and reads as follows: 

“The Underwater Noise Impact would have also assessed the 

impacts the proposed development would have on dolphins, 

sharks, fish, turtles and macrobenthos, as well as specifically 

address whether the noise would impact on the migration of 

prawns out of the estuary into the marine environment.” 



2021 07 13 Richards Bay Appeal/JH       
 

- 63 - 

89.3 This is denied for the reasons already stated above. 

90. Failure to Conduct Underwater Noise Study 

90.1 The eleventh finding reads as follows:  

“There were countless concerns raised by Ezemvelo KZN 

Wildlife, Department of Forestry, Fisheries, and the 

Environment: Biodiversity and Conservation, KZN Department 

of Economic Development, Tourism and Environmental Affairs 

and I&AP's regarding the Avifauna Impact Assessment, an 

independent peer reviewer was contracted to peer review the 

said study. The results of the peer review indicate that:  

Not bringing in the fact that South Africa is Co-signatory to a 

convention and to a treaty for migratory birds: (1) the 

Convention of Migratory Species (CMS), also known as the 

Bonn Convention, which is a convention on the conservation of 

migratory species of wild animals, and (2) African Eurasian 

Waterbird Agreement (AEWA), an intergovernmental treaty 

dedicated to the conservation of migratory waterbirds & their 

habitats across Africa & Europe, is an oversight or gap.  

According to De Wet the Important Bird Area (IBA) status for 

Richard's Bay Game Reserve (RBGR) — (BA trigger species 

still there albeit in lower numbers) has been taken down a 

notch from Global to a sub-regional IBA, which in no way 

detracts from the importance of the area to meet the 

requirements of the convention and the treaty. 

It is unclear whether all the wader counts mentioned included 

going into the RBGR, as one of De Wets' brief surveys of the 
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RBGR was from a distant vantage point, which even if a 

telescope was used (not mentioned) is totally inadequate as 

you are looking at 1200ha of grey mud flats at low tide and 

most waders are small, and the experience of the peer 

reviewer is that most of the waders are at the far end of the 

reserve. When the tide goes out the birds spread out very 

thinly across the freshly exposed mud flats and are difficult 

enough to see even if the observer(s) is out there on the mud 

flats with a telescope. So, the counts overall may not reflect the 

true numbers of birds. 

Furthermore, in the original desk top assessment there is no 

reference to the Natal Parks Board/EKZNW bird list for RBGR 

and surrounds — a list of birds seen there over a long period of 

time, which may have proved useful. 

While the original study mentions a number of times that the 

sandspit and Kabeljous flats areas in the harbour area have 

been identified as very sensitive habitat for water-associated 

birds, and waders in particular, and are irreplaceable, the peer 

reviewer does not believe that there has been enough 

emphasis on these two areas, especially the Kabeljou flats 

which are basically an extension of the RBGR and act as a 

buffer zone to the Protected Area, Any downsizing, or loss, of 

the Kabeljou fiats could have a devastating effect on RBGR. 

Especially as many years ago a large area of wader habitat 

was lost with the extension of the coal terminal, and any further 

loss could be the final straw. 

The mudflats provide all the habitat and food the waders 

require, especially the migratory waders that arrive 

undernourished in spring, and need to 'fatten up' for the return 

journey. The estuarine habitats in South Africa, including mud 

flats, have been severely depleted over the years. Any further 
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loss will be devastating for migrant birds and will have a global 

impact - as signatory to the Bonn Convention and the AEWA 

Treaty mentioned above, South Africa would be remiss to allow 

this to happen. South Africa should regard any further loss as 

non-negotiable a point the reviewer feels was not highlighted, 

Not considering the thermal heating of water as a potential 

threat to food resources and the risk of pollution from the 

ships e.g., oil, ruptured undersea pipes, etc. Any one of 

these events is likely to have large negative effects on the 

above food sources and thus on the birds.  

The importance of the connectivity between the various 

sites was not really covered. This connectivity is important 

as all the sites are relatively small and the loss of one 

could result in a domino effect on the other sites. 

The peer reviewer, for reasons given throughout the 

review does not agree that the development should go 

ahead.” 

 

91. The twelfth ground for refusing the EIA is linked to the above, and 

reads as follows:  

“The "Independent Review of the Avifaunal Assessment of the Proposed Gas 

to Power Project Karpower Project, Richards Bay, KwaZulu-Natal" dated 23-25 

April 2021 disagrees with the statement of the original Avifaunal Assessment 

which states that "It is the opinion of the specialist that the proposed 

development go ahead". The peer review states that "I cannot agree with this 

for all the reasons given throughout my review, and I regard it to be a 

premature statement." As such, the peer review conducted contradicts the 

findings of the original assessment, and no new assessment was done in this 
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regard, to provide a firm position on the proposed development.” 

 

92. The Avifauna specialist did consider the comments from the peer 

review and specifically responded to the comments.  This is 

addressed in table format as an addendum to the Avifauna specialist 

report and was submitted to the DFFE as part of the application, the 

table (or addendum) is attached as Annexure “RBA10”. 

93. It is once again emphasised that it is impossible to conduct an 

“underwater noise study” on site and in South African waters. No such 

technology currently exists in South Africa. The public participation 

requirements reiterated above speaks of “best available” information 

and “reasonable” information to be provided to I&APs. The Appellant 

cannot provide information on an impossibility and has provided the 

best possible available information in the circumstance. 

94. Limitations to Specialist Studies 

94.1 The DFFE’s thirteenth ground for refusal states as follows:  

“Most of the specialists indicated limitations to their respective 

studies; amongst, others that they either had very limited time 

to apply their minds, or it does not apply to the standards of 
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undertaking the assessments and that these studies were 

undertaken in the wrong season. These limitations were 

highlighted in the comments raised by various I&AP’s as well 

as in the comments issued by the Chief Directorate: Integrated 

Environmental Authorities. The gaps and limitations identified 

in the respective assessments; raises concerns regarding the 

adequacy of the assessment and the validity of the findings. 

The studies should have been updated and amended prior to 

submission for decision making.” 

 

94.2 This ground of refusal is denied. It is true that, common to 

most assessments, the experts must produce their reports 

under the pressure of the mandated timelines contained in the 

Regulations, but none of the specialists indicated that as a 

result of those time constraints, their assessments could not 

be properly carried out. 

94.3 Triplo4 have compiled a table with all specialist studies 

undertaken, including the dates of site visits and any 

limitations or gaps listed in such reports. This is attached 

hereto as Annexure “RBA11” and clearly show that no 

significant gaps or limitations to the specialist studies were 

identified. 
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94.4 As the Minister will note from a consideration of Annexure 

“RBA11”, there is no reason to conclude that the reports, and 

their subsequent findings and recommendations were 

unreliable or insufficient because of the factors stated by 

DFFE. 

95. Inconsistencies in Specialist Studies and Gaps/Limitations to the 
Studies 

95.1 The DFFE states as follows for the fourteenth ground for 

refusal:  

“As a result of the significant gaps and limitations with the 

assessments conducted, the Competent Authority cannot fully 

understand the potential impacts of the proposed development 

and thus not able to make an informed decision. As such, the 

objectives of the Environmental Impact Assessment Process 

as outlined in Appendix 3 of the EIA Regulations, 2014 as 

amended cannot be met.” 

 

95.2 This ground is denied and as per the contents of this appeal, 

we have shown that comprehensive information was provided 

for each and every potential impact. 

95.3 The fifteenth ground for refusal reads as follows:  
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“In this light, the inconsistencies between the original Avifauna 

Study, peer review, comments from Ezemvelo KZN Wildlife, 

Department of Forestry, Fisheries, and the Environment: 

Biodiversity and Conservation, KZN EDTEA and l&AP's, the 

Department does not have enough information or certainty on 

the potential impacts of the proposed development to make an 

informed decision.” 

 

“The EIAr in its current form is not adequate to make an 

informed decision on the abovementioned application.” 

 

95.4 The Avifauna Impact Assessment, as discussed above, was 

peer reviewed on 2 separate occasions and updated 

accordingly. An addendum to the Avifauna Impact Assessment 

Report was added, where the specialist addressed the issues 

raised by the reviewer (pages 142-151 of the final Avifauna 

Impact Assessment Report).  

95.5 Each concern raised by the peer reviewer was addressed by 

the specialist, and in turn, demonstrated that the specialist’s 

opinion that the development should go ahead is not 

premature. 

95.6 In respect of the Ezemvelo KZN Wildlife comments, each 
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comment was addressed and included in the Comments & 

Responses Report. Specifically, regarding Avifauna issues, 

the following points were included in the response to 

Ezemvelo: 

95.6.1 The Avifauna Report has been amended to include 

historical information as well as the minimal recent 

information available following communications with 

Prof Cyrus, EKZN Wildlife, Dr. D Allan R Simmons 

and TNPA to better contextualize the site and 

associated impacts. The report also includes a 

map, along with details of each sampling point and 

methodology. 

95.6.2 The noise impact associated with the operational 

activities of the proposed Project is predicted to be 

of Medium Low significance after mitigation in the 

Port of Richards Bay. The proposed Project is 

situated within the Port of Richards Bay and 

adjacent to the Richard’s Bay Nature Reserve. The 

Richards Bay Nature Reserve will not be impacted 

as the noise is predicted to dissipate once reaching 
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its boundary. 

95.7 Regarding the comments received from the DFFE: 

Biodiversity & Conservation, which were provided on both the 

Draft EIAR and Final EIAR, the following points are of 

importance and were included in the response: 

95.7.1 Adequate measures to mitigate potential impacts 

associated with Avifauna are captured in the 

Avifaunal Impact Assessment Report, as well as in 

the EMPR. 

95.7.2 The site is mostly of low sensitivity due to the wide 

distribution of modified and degraded habitats and 

the alignment of the transmission line route with 

existing infrastructure. This places the route 

primarily within transformed or modified habitat, 

resulting in little overall loss of avifauna habitat. 

Impacts are Moderate and can be reduced to Low 

with the recommended mitigation measures. 

95.7.3 The specialist indicated in the report that both the 
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Bonn Convention and AWEWA are considered in 

the report, and to make this inclusion specific, a 

section on each was included at the end of the 

study report. 

95.7.4 It should be further noted that the noise impacts on 

avifauna do not constitute a fatal flaw, and it was 

further recommended by the specialist that the 

recommended actions be taken to ensure the 

continued monitoring and protection of the sandspit 

and Kabeljous flats habitats. These actions were 

included in the EMPr and will allow for the 

application of adaptive management to current and 

future port users to reduce the cumulative impact 

on such important habitats. 

95.8 The comments received from KZN EDTEA did not raise any 

issues in respect of avifauna. These comments noted the 

instrumental public participation that had been carried out and 

encouraged the EAP to include inputs and comments 

received during the public participation period. They further 

noted that they were “satisfied that the process followed thus 
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far is in line with the requirements of the NEMA EIA 

Regulations of 2014.”  

95.9 Several other I&APs had raised concerns regarding potential 

impacts on avifauna in the Port of Richards Bay, like those 

raised by Ezemvelo KZN Wildlife and the DFFE: Biodiversity 

& Conservation. Accordingly, similar responses were sent to 

these I&APs, which were also considered and addressed in 

the final, amended Avifauna Impact Assessment Report. 

Based on this, the EAP did not identify any inconsistencies 

and remains of the reasoned opinion that potential impacts 

were provided to the DFFE to enable an informed decision to 

be made with sufficient certainty. 

CONCLUSION AND RELIEF SOUGHT 

96. The Minister will be aware that the Karpowership proposal has 

become highly controversial and is the subject of attacks at a 

multiplicity of levels, most of which are uninformed and needlessly 

adversarial.  

97. The “site” assessment of marine noise is an impossibility on South 
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African coastal waters, since there is no established precedent in 

South Africa and no Powership is yet permitted to moor, as elaborated 

on above. The legislation speaks of “reasonable” information and a 

“reasonable” and “adequate” public participation process. It does not 

speak of providing information on a negative situation. In other words, 

the legislature could not have intended for the Appellant to provide 

information on an impossibility. 

98. The need and desirability of the Project should have been considered, 

as the Project will provide critical energy needed in a country currently 

grappling with a power crisis. The provision of power will have 

significant economic benefit to businesses and households hampered 

by ongoing load shedding. 

99. A possible alternative process (RELIEF “B”), as one of the requested 

forms of relief, will be considerably more advantageous to the 

Appellant than if the Record of Refusal is upheld and the Appellant is 

required to start the EIA process again. It will also comply with the 

principles in NEMA, in that the assessment, to the extent that it is 

deficient, is strengthened and a better-informed decision is thereby 

reached.  
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99.1 It is furthermore in the interests of the I&APs since the issues 

that they claim have been omitted or inadequately addressed 

will be considered and if necessary, fully addressed through 

annual audits.  

99.2 Finally, and equally importantly, it will be in the public interest 

because a decision will be reached that provides certainty on 

a complex Project that is much needed to alleviate the 

Republic’s energy crisis. 

100. RELIEF: Should the Honourable Minister be persuaded to decide 
on this basis, the Appellant respectfully proposes the following 
wording and basis for the decision: 

100.1 RELIEF A. That the Appeal is upheld, and the decision for the 

Gas to Power Powership Project at the Port of Richards Bay, 

project number 14/12/16/3/3/2/2006, handed down on 23 

June 2021 (the decision) is set aside. Further, that the Project 

is authorised. 

Alternatively, 

100.2 RELIEF B. That the Appeal is upheld, and the Decision is set 
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aside. Further, that the DFFE incorporates any outstanding 

concerns raised by the decision maker on Appeal, as specific 

conditions in the Record of Decision and the EMPR which 

conditions must be complied with when the Project is 

implemented, and form part of annual audits. 

101. This appeal decision shall be transmitted to all registered I&APs via 

their nominated email addresses. 

102. If the Honourable Minister wishes to engage in any mediation 

mechanism to address any further concerns, then the Appellant would 

welcome such approach. 

103. In closing, it must be noted that certain organisations have taken the 

stance of adopting a vicious, adversarial, and aggressive approach to 

the Project, without even considering the potential benefits of the 

Project in a neutral, calm, and objective manner. The complaints are 

designed to cause maximum criticality of the delay in the overall 

RMIPPPP procurement timeline to Financial Close, all while the 

Republic is in the grips of an energy crisis. 

104. It is hoped that the Minister will consider the overall socio-economic 
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benefits to the broader Republic. 

 


