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Dear Mr Masenya 
 
THE CENTRE FOR ENVIRONMENTAL RIGHTS COMMENTS ON THE DRAFT NATIONAL MINE CLOSURE STRATEGY 2021 
 
1. We address you as the Centre for Environmental Rights (CER), a non-profit organisation of activist lawyers who 

provide assistance to communities and civil society organisations in South Africa to realise their constitutional 
right to a healthy environment, by advocating and litigating for environmental justice.1 
 

2. We submit these written comments on the Draft National Mine Closure Strategy 2021, published on 21 May 2021 
in Government Gazette No 44607 under Government Notice 446 (“Mine Closure Strategy”).  

 
Introduction  

3. We commend the Department of Mineral Resource and Energy (DMRE) for the initiative to publish a Mine Closure 
Strategy and for acknowledging how the “closure of mines typically results in often irreversible environmental 
degradation and economic hardship in mining-dependent community” especially “where mines are 
interconnected or their safety, health, social or environmental impacts are integrated which results in a cumulative 
impact and the socio-economic impacts post mine closure.” 2  We submit that the use of the term ‘mining 
dependent communities’ is unfortunate and not appropriate and believe that it would be consistent with the 
content of the draft strategy if the term ‘mining affected communities’ is used. This is so because there are many 
communities that do not benefit in any way from mining, are not dependent on mining and yet are affected by 
mining. 
 

4. We applaud the DMRE’s embracing of the importance of developing predetermined and defined post mining land 
uses - including concurrent economic diversification planning to be done at the prefeasibility stage – and the 
acknowledgement that post-mining there is often no economic activity that can take place on mined land. The 
impact this has on aggravating poverty and inequality flies in the face of the objects of the MPRDA which include 
addressing historical social and economic inequality, and should therefore weigh heavily at the pre-feasibility and 
licensing stage. We look forward to the introduction of a binding requirement to develop predetermined and 
defined post mining land uses – including concurrent economic diversification planning at prefeasibility stage in 
the MPRDA itself as a priority. 

 

 

                                                
1 See more information at: www.cer.org.za  
2 Draft National Mine Closure Strategy 2021 at page 2 

http://www.cer.org.za/
mailto:Reuben.Masenya@dmre.gov.za
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5. We submit that the aforesaid requirements are crucial given also, inter alia, that mineral resources are non-
renewable. Diversification of economies is therefore key to a just transition with poverty and inequality 
eradication at its core.   

 
6. We wish to highlight that for this document to be effective there is a need for this document becomes a strategy 

that is inclusive of all the other departments – for it to be implemented well there should be consideration of land, 
water, post closure and mining and rehabilitation and NEMA in general - there is a need to factor in the other 
departments. We urge you to call on them to make sure that as far it affects DFFE, DWS or department of rural 
development and agriculture there should be a buy in on the implementation of the draft mine closure strategy. 

 
   

7. These comments are structured under the following headings: 
 
7.1. Executive Summary 

7.2. Glossary of terms 

7.3. Background 

7.4. Legal Framework governing mine closure 

7.5. The concept of National Mine Closure Strategy 

7.6. Key focus areas of the Nation Mine Closure Strategy 

7.7. Concluding remarks 

 
Executive Summary 

8. We commend and support the DMRE on its intention to publish the draft national mine closure strategy thereby 
facilitating increased certainty and best practice in ensuring consideration of all issues relating to mine closure, 
decommissioning and rehabilitation. We are concerned however that the problem statement does not 
acknowledge what is considered elsewhere in the strategy around how it is the communities that sit with that risk 
emanating from mining. We submit that this is crucial in ensuring community impacts and needs are responded 
to. While the draft national strategy is welcomed, we urged the DMRE to continuously ensure that regional mine 
closure strategies are in line with the national strategy, as far as these regional strategies are not yet developed, 
we urge the DMRE to consider their development to aid in the process of mine closure.  
 

 
Glossary of Terms 

 
 Glossary of terms as stated in the Mining 

Closure Strategy 
Comment  

1 Closure planning 
 
“A process that begins during the pre-feasibility 
of a project and continues throughout the 
operation to closure certification. It sets clear 
objectives and guidelines, makes financial 
provision and establishes effective stakeholder 
engagement leading to closure.”  

We submit that it is crucial for DMRE to have stated that closure 
planning begins during the pre-feasibility stage and continues 
throughout the operation to closure certification; and that it 
establishes effective stakeholder engagement. However, our work 
with mining-affected communities’ evidences that there is little 
consultation with communities on closure planning. Closure planning 
is particularly important in the context of land use and diversification 
of economies and affects mining-affected communities more than 
anyone else. It is therefore crucial that the strategy requires 
meaningful public participation in relation to closure planning, at the 
prefeasibility stage and that it continues throughout the operations to 
closure certification.  
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2 Environmental Risk Assessment 
 
“A process of gathering data and making 
assumptions to estimate short and long-term 
harmful effects on human health and the 
environment from exposure to hazards 
associated with the use of a particular product or 
technology; or establishing the probability of an 
event occurring, the factors that could bring 
about that event, likely exposure levels and the 
acceptability of the impact resulting from 
exposure.” 

We submit that the concept of risk assessment as provided in this draft 
mine closure strategy should go further and include not just   the 
human health and environmental impacts associated with use of a 
particular product or technology, but also those associated with 
mining-related activities.  it should also factor in the economic impacts 
and valuation in the process for estimating the likelihood or probability 
of an adverse outcome or event due to pressures or changes in 
environmental conditions associated with a mining related activity.   

3 Financial Provision 
 
Section 1 of MPRDA defines financial provision as 
meaning the insurance, bank guarantee, trust 
fund or cash that applicants for or holders of a 
right or permit must provide in terms of section 
41 and 89 guaranteeing availability of sufficient 
funds to undertake the agreed work programmes 
and to rehabilitate the prospecting, mining, 
reconnaissance, exploration or production areas, 
as the case may be 

We highlight that the financial provision definition is no longer found 
in the MPRDA but is catered for under the National Environmental 
Management Act (NEMA) and its associated regulations. We submit 
that it be defined as such.  NEMA defines financial provision as; 

 

“means the insurance, bank guarantee, trust fund or cash that 
applicants for an environmental authorisation must provide in terms 
of this Act guaranteeing the availability of sufficient funds to undertake 
the-  
(a) rehabilitation of the adverse environmental impacts of the listed or 
specified activities;  
(b) rehabilitation of the impacts of the prospecting, exploration, mining 
or production activities, including the pumping and treatment of 
polluted or extraneous water;  
(c) decommissioning and closure of the operations;  
(d) remediation of latent or residual environmental impacts which 
become known in the future;  
(e) removal of building structures and other objects; or  
(f) remediation of any other negative environmental impacts;” 

 

 
 

4 Life of Mine 
 
“An assessment of realistically assumed 
geological, mining, metallurgical, economic, 
marketing, legal, environmental, social, 
governmental, engineering, operation and all 
other modifying factors, which are considered in 
order to derive the years for which a mine can still 
operate economically” 

We submit that Life of Mine extends beyond the economic operation 
of the mine to the stage where its impacts cease to manifest. Those 
impacts include environmental and water impacts, including latent 
impacts. To define Life of Mine as the period of economic operation 
only perpetuates the externalising of impacts in conflict with the 
polluter pays principle.  

5 Planned closure 
 
“Planned closures occur when the mining and 
processing cease due to economic or operational 
requirements or when the ore reserves is 
exhausted. In this scenario a detailed closure 
(preferably 5 years prior to closure) and 
decommissioning activities will be systematically 
implemented after cessation of operation” 

This explanation of planned closure, we submit contradicts the 
executive summary of this mine closure strategy document. To suggest 
that” planned closure” should be done 5 years prior to closure will 
perpetuate the problem as set out in the executive summary. We 
submit that the process of planning for closure should start at the 
prefeasibility phase of the mine. This should include the accurate 
assessment of the financial provision for closure costs and these should 
be factored in from the assessment of the economic viability of the 
mine. This also means that planning and consideration for closure is 
ongoing during exploration, pre mining and mining. We submit this 
consideration should be done in order to ensure that in calculating the 
economic viability of the mine the cost of closure is included in said 
calculations.     
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6 Risk 
 
“The probability that a substance, an activity or 
an event will produce an adverse health, safety or 
environmental effect under a given set of 
circumstances.” 

 We are concerned with the notion of probability inferred in this 
glossary term   - we submit that it sets the bar too high Risk has got to 
anticipate possibility of these effects and impacts.  

 

7 Temporary closure 
 
“The phase following temporary cessation of 
operations when infrastructure remains intact 
and the site continues to be managed. Care and 
maintenance is often required for operations that 
have temporarily ceased operation. In this 
situation a caretaker generally manages the site 
and the operation may recommence when more 
positive circumstances prevail.” 

We submit that the introduction of the concept of temporary closure 
suggests that it is a legitimate state of being, despite the fact that it is 
not regulated as far as environmental impacts and obligations go. 
Indeed, paragraph 6.6 of the draft strategy which deals with 
applications to place operations under care and maintenance does not 
mention environment and water-related licences and obligations. 
While section 52 of the MPRDA regulates aspects of curtailment of 
operations, it fails absolutely to regulate the environmental aspects. In 
our work we see environmental obligations contained in EMPRs, EAs 
and water use licences neglected – in violation of those licences - 
because of this lack of regulation. This facilitates the abuse of 
“temporary closure” as a gateway to mine abandonment – as 
acknowledged in the draft strategy. 
While we are mindful of the “care and maintenance” provisions in the 
2015 Financial Provision Regulations, promulgated under NEMA, we 
are also aware of a push-back from the DMRE and from industry in 
relation to those provisions, and in fact those regulations as a whole. 
For this reason, mines already operating at the time those regulations 
came into effect 6 years ago still do not have to comply therewith – 
that date for compliance having yet again been pushed out, now to 
June 2022.  
This is an enormous concern given the environmental liability of those 
existing mines and the risk to the state in the absence of compliance 
with those regulations.  
We support the regulation of “care and maintenance” and if this is 
done through the notion of “temporary closure” – we submit that 
there must be an enhanced definition that prescribes that the 
environmental obligations under the EMPRs, EAs and other 
environmental and water use licences persist.  

8 Unplanned closure 
 
“Unplanned closures occur when mining and 
processing suddenly cease due to financial 
constraints (or similar economic imperatives) or if 
the operation are instructed to close due to non-
conformance with regulatory requirements. 
Planning for this outcome would involve 
determining the cost of decommissioning if the 
operation were to close at any given point in the 
life of the closure plan (nominally 1 year).” 

This glossary should not seek to curtail the obligation imposed by 
NEMA and the financial provision regulations given that unplanned 
closure must be provided for under the regulations.  

 

 
 

Background 

9. We welcome that the DMRE, in its consideration of this proposed mine closure strategy, reflects on the importance 
of economic succession planning. We however submit that the background to the mine closure strategy should 
be inclusive and capture the ongoing impacts communities are facing due to a mine closure liability and 
rehabilitation system which is not adequately addressing community environmental and socio-economic 
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concerns.  We submit that the environmental as well as socio-economic impacts faced by communities are well 
documented3 and should be included in this background summation. 

 
10. The problem statement should limit itself to the risk that is transferred to the remaining mines in the region when 

one mine ceases to operate. It must be acknowledged in any Mine Closure Strategy that it is the affected 
communities and the receiving environment that bears the risk in these instances and that strategy must seek to 
address the impacts on these stakeholders as a priority.  

 
11. We submit that a crucial objective of a mine closure strategy, in addition to a strategic approach to managing 

water and the other aspects mentioned in paragraph 3.2, is a strategic approach to managing land. That objective 
should prioritise both land uses that support livelihoods and access to land and land reform as a political and 
economic imperative. Inequality in our country is sharply aggravated by the resettlement of communities to make 
way for mining, perpetuating centuries of dispossession. Access to land and land reform in the first instances by 
and for those most affected by mining must, in a mine closure strategy, be a central objective. 

 
Legal Framework governing mine closure 

 
12. We acknowledge that this is a strategy and not law, we are however concerned with the extent that it contradicts 

the law it introduces uncertainty which is not conducive for compliance – compliance by the mining companies 
and also enforcement of compliance by the officials. We submit that the strategy should be clear not to reflect a 
lower regulatory bar than exists in binding legislation such as the Financial Provision Regulations. 

 
13. We accept that the draft strategy is intended to provide guidance on the consideration and application of mine 

closure, decommissioning and rehabilitation in the manner that is concurrent with legislation. We do however 

contend that it should discourage deviation as far as possible.  

 

14. While this falls outside of the ambit of commenting on the Draft strategy, we use this opportunity to recommend 

that the afore-mentioned strategy be aligned with the processes under the MPRDA and NEMA on mine closure 

and rehabilitation aimed at achieving a just transition from mining. 

 

 
Key focus areas of the Nation Mine Closure Strategy 
 
15. We commend the acknowledgment by the DMRE of the realities that communities live with. Most times 

communities are often left worse off than what they would have been at the end of a mining period. Communities 
should be able to participate in closure planning and implementation and the strategy should go further and 
discuss what that participation should look like. We submit that there should be meaningful community 
participation. Further, where a viable economic activity post-closure has been identified, the strategy should make 
it clear were ownership of those alternative economic activities lies. We submit that community ownership is 

                                                
3 National Hearing on the Underlying Socio-economic Challenges of Mining-affected Communities in South Africa 
(https://www.sahrc.org.za/home/21/files/SAHRC%20Mining%20communities%20report%20FINAL.pdf ); Zero Hour: 
Poor Governance of mining and the Violation of Environmental Rights in Mpumalanga (https://cer.org.za/wp-
content/uploads/2016/06/Zero-Hour-May-2016.pdf ); Mining in South Africa: Whose Benefit and Whose Burden 
(https://ifaaza.org/2019/07/04/mining-in-south-africa-whose-benefit-and-whose-
burden/#:~:text=%20Mining%20in%20South%20Africa:%20Whose%20Benefit%20and,and%20HIV%20to%20skin%2
0rashes%20and...%20More ); ‘Destruction of the Highveld – Digging Coal Part 1 
(https://www.groundwork.org.za/reports/gWReport_2016.pdf ); ‘South African Coal Mining Corporate Grievance 
Mechanisms, Community Engagement Concerns and Mining Impacts” (https://www.bench-
marks.org.za/research/policy_gap_9.pdf ) 

https://www.sahrc.org.za/home/21/files/SAHRC%20Mining%20communities%20report%20FINAL.pdf
https://cer.org.za/wp-content/uploads/2016/06/Zero-Hour-May-2016.pdf
https://cer.org.za/wp-content/uploads/2016/06/Zero-Hour-May-2016.pdf
https://ifaaza.org/2019/07/04/mining-in-south-africa-whose-benefit-and-whose-burden/#:~:text=%20Mining%20in%20South%20Africa:%20Whose%20Benefit%20and,and%20HIV%20to%20skin%20rashes%20and...%20More
https://ifaaza.org/2019/07/04/mining-in-south-africa-whose-benefit-and-whose-burden/#:~:text=%20Mining%20in%20South%20Africa:%20Whose%20Benefit%20and,and%20HIV%20to%20skin%20rashes%20and...%20More
https://ifaaza.org/2019/07/04/mining-in-south-africa-whose-benefit-and-whose-burden/#:~:text=%20Mining%20in%20South%20Africa:%20Whose%20Benefit%20and,and%20HIV%20to%20skin%20rashes%20and...%20More
https://www.groundwork.org.za/reports/gWReport_2016.pdf
https://www.bench-marks.org.za/research/policy_gap_9.pdf
https://www.bench-marks.org.za/research/policy_gap_9.pdf
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important and the strategy should make provision for the training of community members and retrenched mine 
workers in order for them to be able to adapt and work in the alternative economies created and assume 
ownership of those. 

 

16. We submit that the focus areas of the mine closure strategy namely ‘planning for closure beyond environmental 

rehabilitation, ‘closure planning throughout the mining life cycle’ ‘a regional approach to mine closure’ 

‘collaborative regional development’ and ‘the identification of mine closure regions’ are necessary and important 

focus areas. It is important that this regional inter-sectoral integration as envisaged as places communities at the 

center of these processes. 

 

Concluding remarks  

17. We reiterate that we welcome the Draft National Mine Closure Strategy as a fundamental document that will go 

a long way to ensuring that the mine closure and rehabilitation process is appropriately assessed and managed as 

part of adequate mine closure. We recommend that our comments and suggested amendments as set out above 

are incorporated into the final National Mine Closure strategy. 

 

18. We appreciate the opportunity to make submissions on the proposed mine closure strategy. Please advise if you 
require further information on any of our submissions.   

 
Yours faithfully,  
 
 
CENTRE FOR ENVIRONMENTAL RIGHTS 
 

per:  
 
Tarisai Mugunyani 
Attorney 
Direct email: tmugunyani@cer.org.za  
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