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DEPARTMENT OF FORESTRY, FISHERIES AND THE ENVIRONMENT
NO. 559 25 June 2021

NATIONAL ENVIRONMENTAL MANAGEMENT ACT, 1998
{(ACT NO. 107 OF 1998)

CONSULTATION ON INTENTION TO PUBLISH THE NATIONAL GUIDELINE FOR CONSIDERATION OF
CLIMATE CHANGE IMPLICATIONS IN APPLICATIONS FOR ENVIRONMENTAL AUTHORISATIONS,
ATMOSPHERIC EMISSION LICENSES AND WASTE MANAGEMENT LICENSES

I, Barbara Dallas Creecy, Minister of Forestry, Fisheries and the Environment, hereby consuit on my intention to
publish, under section 24J of the National Environmental Management Act, 1998 (Act No. 107 of 1998), the national
guideline for consideration of climate change implications in applications for environmental authorisations,
atmospheric emission licenses and waste management licenses, set out in the Schedule hereto.

Members of the public are invited to submit written comments or inputs, within 30 days after publication of this
Nofice in the Govemment Gazefte, to the following address:

By post to: The Director-General
Depariment of Forestry, Fisheries and the Environment
Attention: Mr Simon Moganetsi
Private Bag X447
PRETORIA
0001

By hand at: Environment House
473 Steve Biko Road
Arcadia
0083

By email: Smoganeisi@environment.qov.za

Please note that anyone entering the Department's building will be subjected to COVID-19 procedures.

Due to the COVID-19 pandemic, delivering comments by hand at the Department is being discouraged.

Any engquiries in connection with the draft Notice can be directed to Mr Simon Moganetsi at Tel: 012 399 9309,
Comments or inputs received after the closing date may not be considered.

-

BARBARA DALLAS CREECY
MINISTER OF FORESTRY, FISHERIES AND THE ENVIRONMENT
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ABBREVIATIONS

AEL
BA
EA
EAP
EIA

EIA Regulations

EMPr
GHG
NEMA
NEMAQA
NEMWA
S&EIR
SEMA
WML

Atmospheric Emissions License

Basic Assessment

Environmental Authorisation

Environmental Assessment Practitioner

Environmental Impact Assessment

Environmental Impact Assessment Regulations, 2014, as amended
Environmental Management Programme

Greenhouse Gas

National Environmental Management Act, 1998 (Act No. 107 of 1998)
National Environmental Management: Air Quality Act, 2004 (Act No. 39 of 2004)
National Environmental Management: Waste Act, 2008 (Act No. 59 of 2008)
Scoping and Environmental Impact Reporting process

Specific Environmental Management Act

Waste Management License

This gazette is also available free online at www.gpwonline.co.za




Reproduced by Sabinet Online in terms of Government Printer’'s Copyright Authority No. 10505 dated 02 February 1998

STAATSKOERANT, 25 JUNIE 2021 No. 44761 99

DEFINITIONS

Adaptation

Applicant

Assessment

Atmospheric emission
license

Carbon footprint

Carbon sink

Competent authority

Development:

Direct emissions

The process of adjustment to actual or expected climate and its effects. In human
systems, adaptation seeks to moderate or avoid harm or exploit beneficial
opportunities. In some natural systems, human intervention may facilitate

adjustment to expected climate and its effects;

A person who has submitted an application for an Environmental Authorisation,
Waste Management License, or Atmospheric Emission License to the competent
authority and has paid the prescribed fee;

The process of collecting, organising, analysing, interpreting and communicating

information that is relevant to decision-making;

An atmospheric emission license contemplated in Chapter 5 of the NEMAQA;
The total sets of greenhouse gas emissions caused by an organisation, event,
product or person;

Any reservoir, natural or otherwise, that absorbs more carbon than it releases, and
thereby lowers the concentration of CO2 from the atmosphere;

The change of climate that is attributed directly or indirectly to human activity that
alters the composition of the global atmosphere and that is in addition to natural
climate variability observed over comparable time periods;

In respect of a listed activity or specified activity, means the organ of state charged
by NEMA with evaluating the environmental impact of that activity and, where
appropriate, with granting or refusing an environmental authorisation in respect of

that activity;

Any activity that requires an authorization or license in terms of NEMA, NEMWA or
NEMAQA;
Emissions from sources that are owned or controlled by the reporting entity;
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Environmental
assessment

practitioner

Environmental

authorisation

Environmental impact

assessment

Environmental
management

programme

Greenhouse Gas (GHG)

GHG Emissions

The individual responsible for the planning, management, coordination or review
of environmental impact assessments, strategic environmental assessments,
environmental management programmes or any other appropriate environmental

instruments introduced through regulations;

An authorisation by a competent authority of a listed activity or specified activity in
terms of the NEMA, and includes a similar authorisation or licence contemplated
in a SEMA;

A systematic process of identifying, assessing and reporting environmental
impacts associated with an activity and includes BA and S&EIR processes;

A programme contemplated in regulations 19, 23 and Appendix 4 of the EIA

Regulations;

Gaseous constituents of the global atmosphere, both natural and anthropogenic,
that absorb and re-emit infrared radiation at specific wavelengths within the
spectrum of terrestrial radiation emitted by the Earth’s surface, the atmosphere
itself and by clouds;

Releases of GHG, from either natural sources or from anthropogenic activities,
such as the buming of fossil fuels, deforestation, land use changes, livestock

production, fertilisation, waste management, industrial processes, or

transportation;

This gazette is also available free online at www.gpwonline.co.za




Reproduced by Sabinet Online in terms of Government Printer’'s Copyright Authority No. 10505 dated 02 February 1998

STAATSKOERANT, 25 JUNIE 2021 No. 44761 101

Indirect emissions These are emissions that are a consequence of the activities of the reporting entity,
but occur at sources owned or controlled by another entity;

Authority referred to in NEMWA section 43 and NEMAQA section 36 responsible
for implementing the licensing system;

Licensing authority

An activity identified in terms of section 24(2)(a) and (b) of NEMA requiring an

Listed activity
environmental authorisation; listed in terms of section 21 of the NEMAQA requiring
an atmospheric emissions license; or listed in terms of section 19 of the NEMWA
requiring a waste management license;

Mitigation (of climate A human intervention to reduce the sources or enhance the sinks of Greenhouse

change) gases. Note that this encompasses carbon dioxide removal options;

Mitigation (of impacts To anticipate and prevent negative impacts and risks, then to minimise them,

and risks) rehabilitate or repair impacts to the extent feasible;

Resilience The ability of a social, economic or ecological system to absorb disturbances while
retaining the same basic structure and ways of functioning, the capacity for self
organisation and the capacity to adapt to stress and change;

Screening Determines what precisely needs to be assessed after it has been determined that
an EA, WML or AEL is required, with specific focus on climate change aspects;

Specialist A person generally recognised within the scientific community as having the
capability of undertaking, in conformance with generally recognised scientific
principles, specialist studies or preparing specialist reports, including due diligence
studies and socio-economic studies;

Specified activity An activity as specified within a listed geographical area in terms of section 24(2)(b)

and (c) of NEMA; and
Waste  management  License issued in terms of section 49(1) of NEMWA.

license
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1. INTRODUCTION

The competent and licensing authorities recognize the importance of integrating climate change and its
implications into the earliest stages of development planning. The consistent consideration of climate
change in environmental impact assessments (EIA) will increase attention to, and awareness of,
greenhouse gas (GHG) emissions, stimulate consideration of less emission intensive ways to realize
developments and help proponents to assess:

i.  how a proposed development will likely exacerbate climate change;

ii.  the impact of a development on features (natural and built) that are crucial for climate change

adaptation and resilience; and
ii.  the sustainability of a development in the context of climate change projection.

Recent case law suggests that climate change is a relevant consideration in EA, WML, and AEL
application processes, both from a climate change mitigation and climate change adaptation

perspective!. A climate change assessment done as part of an EIA involves an assessment of:

i.  whether, and to what extent, proposed development will result in the release of GHG emissions;
i.  the impact of proposed development on ecological or built infrastructure that are important for
climate change adaptation and resilience;
ii.  the projected impact of climate change on proposed development; and
iv.  whether, and to what extent, the impacts identified in (i) - (iii) can be mitigated.

While some effort has already been made to incorporate climate change considerations in ElAs, this
Guideline puts forward a consistent approach in providing interested and affected parties (e.g. the
proponents, EAPs and specialists) with the minimum requirements to consider when undertaking a
climate change assessment, which forms part of an application for environmental authorisation (EA), an
atmospheric emission license (AEL) and/or a waste management license (WML). The guideline will
further assist authorities with determining the minimum information required to enable an informed
decision on applications for EA, AEL and WML.

2. LEGAL CONTEXT

' Earthlife Africa Johannesburg v Minister of Environmental Affairs and others [2017} 2 All SA 519 (GP), para 78- 79, The
Trustees of the Groundwork Trust v Acting Director-General: Department of Water and Sanitation and Othérs (2020) WT02/18/
MP, para 20.
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The relevant laws and policies for the purposes of this guideline are the National Environmental
Management Act, 1998 (Act No. 107 of 1998) (NEMA), the National Environmental Management: Air
Quality Act, 2004 (Act No. 39 of 2004) (NEMAQA), the National Environmental Management: Waste Act,
2008 (Act No. 59 of 2008) (NEMWA) and the National Climate Change Response White Paper2. These
laws must be read in the context of section 24 of the Constitution of the Republic of South Africa, 1996

(the Constitution) which gives everyone the right:

e to an environment that is not harmful to their health or wellbeing; and
e to have the environment protected, for the benefit of present and future generations, through
reasonable legislative and other measures that —
o prevent pollution and ecological degradation;
o promote conservation; and
o secure ecologically sustainable development and use of natural resources while promoting

justifiable economic and social development.

This guideline has also taken into consideration relevantinternational legal mechanisms that are binding
on South Africa, most notably the United Nations Framework Convention on Climate Change and the
agreements made under that Framework Convention. These include the Paris Agreement under which
countries agreed to “holding the increase in the global average temperature to well below 2°C above pre-
industrial levels, and pursuing efforts to limit the temperature increase to 1.5°C above pre-industrial
levels”. Article 4 of the Paris Agreement sets out Nationally Determined Contributions (NDCs) that the
countries that are parties to the agreement must develop to present their part of the global effort to “reach
global peaking of greenhouse gas emissions as soon as possible... on the basis of equity, and in the
context of sustainable development and efforts to eradicate poverty.”. Moreover, South Africa is in

process of developing legislation specifically pertaining climate change.

NEMA and SEMAs provide for an integrated environmental management system in terms of which an
environmental authorisation is required for listed or specified activities. The listed or specified activities
are contained in Listing Notices 1 — 3 of the Environmental Impact Assessment Regulations, 2014, as
amended (EIA Regulations), published in terms of NEMA. Furthermore, Notices under NEMAQA and
NEMWA contain activities requiring AELs and WMLs respectively. The process to be followed for EA
applications is prescribed in the EIA Regulations. In terms of the EIA Regulations and the Listing Notices,

2 Department of Environmental Affairs. National Climate Change Response Plan White Paper, 2011
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basic assessments (BAs) must be conducted as part of an EA application to conduct the activities
identified in Listing Notices 1 and 3 and scoping and environmental impact report (S&EIR) must be
conducted as part of EA applications to conduct activities identified in Listing Notice 2. Importantly, for
the purposes of this guideline, the EIA Regulations make provision for the submission of specialist reports
under certain circumstances. NEMA also requires the submission of an environmental management

programme (EMPr) for approval by a competent authority.

NEMWA makes provision for the listing of waste management activities that have, or are likely to have,
a detrimental effect on the environment. Such a list has been published by the Minister.3 The activities
identified as Category A and B activities may not be conducted without a WML, unless waste streams or
portions of waste streams have been excluded from the definition of a waste stream in terms of the Waste
Exclusion Regulations, 2018, published under Government Notice No. 715 in Government Gazetfte No.
41777 of 18 July 2018. Applications for a WML to conduct a Category A activity requires submission of
a BA report as contemplated in the EIA Regulations, and applications for a WML for an activity identified
as a Category B activity requires the submission of a scoping and EIA report as contemplated in the EIA

Regulations.

NEMAQA makes provision for the listing of activities that result in atmospheric emissions, which have or
may have a significant detrimental effect on the environment, including health, social conditions,
economic conditions, ecological conditions or cultural heritage. Such a list has been published by the
Minister®. An AEL is required before the activities identified in that list can be conducted. Unlike with an
EA or WML application, an application for an AEL does not follow the process in the EIA Regulations.
The licencing process requirements contained in the NEMAQA do however interface with the process in
the EIA Regulations and air quality impact assessment reports generally form part of the EA process. In
terms of section 39 of NEMAQA, the licencing authority must take into account the pollution being or
likely to be caused by the carrying out of the activity applied for and the effect or likely effect of that
pollution on the environment, including health, social conditions, economic conditions, cultural heritage
and ambient air quality. It is therefore necessary for the EA decision, including the air quality impact
assessment report, to have been completed prior to the decision on the AEL application being made by
the licencing authority. NEMAQA requires that the AEL decision must be consistent with any

3 Government Notice 921 in Government Gazette 37083 of 29 November 2013, as amended.
*+ The most recent list was published Government Notice 893 in Government Gazette 37054 dated 22
November 2013.
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environmental impact assessment done and the decision taken on an application for an environmental
authorisation. The AEL licencing authority must furthermore make their decision within 60 days of the
date on which the EA decision was made.

As indicated above, the relevant legislation must be read in the context of section 24 of the Constitution
and relevant international legal instruments and agreements as well as the general requirement for
organs of state to consider all relevant factors in decision-making processes in terms of the Promotion of
Administrative Justice Act, 2000 (Act No. 3 of 2000). The requirement for climate change considerations

to be taken into account is therefore important in decision making for EAs, AELs and WMLs.

Section 24J of NEMA authorises the Minister responsible for environmental affairs, or a Member of the
Executive Council (MEC) responsible for environmental affairs in a province with the concurrence of the
Minister, to publish guidelines regarding listed or specified activities or the implementation, administration
and institutional arrangements of Regulations made in terms of section 24(5) of NEMA (including the EIA
Regulations). This guideline seeks to give guidance on the implementation of the EIA Regulations where

climate change considerations are relevant.

3. PURPOSE AND APPLICABILITY

The purpose of this guideline is to give guidance on the consideration of climate change impacts in the
EIA processes linked to EA, WML and AEL applications.

i.  Whois the target audience for this quideline?

The guideline is directed at authorities, EAPs, specialists, proponents and other stakeholders

involved in EIA processes.

ii.  What type of EIA processes and developments is this quideline applicable to?

This guideline has been developed to support the inclusion of climate change considerations into
EIA processes, regardless of whether such considerations are applicable during the early
development planning phase to inform planning and design decisions (i.e. during pre-application
planning) or as part of prescribed EIA processes to obtain statutory approvals for a proposed

development.

Where specialist climate change input may be required, the guideline promotes early, focused
and appropriate involvement of specialists in EIA processes in order to encourage proactive

consideration of potentially significant impacts, so that negative impacts may be avoided or

10
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effectively managed and for benefits to be enhanced through due consideration of alternatives
and changes to the development proposal. The guideline is applicable to a range of types and
scales of development, across all components of the environment i.e. different biophysical,

social, economic and govemnance contexts.

ii.  What will this quideline not do?

In order to retain its relevance in the context of a changing legislative context, the guideline
promotes the principles of EIA best practice without being tied to specific legislated requirements.
The guideline therefore does not clarify the specific administrative, procedural or reporting
requirements and timeframes for applications to obtain statutory approval. The guideline should,
therefore, be read in conjunction with the applicable legislation, regulations and procedural

guidelines to ensure that mandatory requirements are met.

This guideline does not replace the value of practical experience gained through coordinating,
being responsible for and/or reviewing specialist inputs. The guideline must not be viewed as
prescriptive and inflexible. It is intended to provide best practice guidance to improve the quality
of specialist input related to climate change. The guideline should therefore not be used
indiscriminately without due consideration of the particular context and circumstances within
which an EIA is undertaken, as this has an influence on both the approach and the methods
available and used by EAPs and specialists.

The guideline does not address climate change issues related to existing developments where
the required statutory approvals havé already been obtained.

4. DEVELOPMENT AND CLIMATE CHANGE

4.1 In order to assist all stakeholders (e.g. applicants, proponents, EAPs, specialists, competent

authorities and the public), this guideline gives -
(a) Some examples of —
() when a proposed development will likely have climate change implications;

(i) measures that can be taken to mitigate the likely climate change impact of a

development;

11
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(i) how to assess whether a development will exacerbate climate change (typically by

the emission of GHGs);

(iv) how to assess the impact of a development on features (built or natural) that are
crucial for adapting to climate change, or climate change resilience;

(v) how to assess the likely impact of climate change on the development in the future;

and

(vi) how to assist stakeholders such as EAPs, applicants, proponents and, where
applicable, specialists regarding the minimum information to be included in EIA
reports (including specialist reports), to enable an informed opinion or
recommendation as to whether the proposed development should be authorised:;
assist authorities regarding the minimum information required to enable informed
decisions on applications for EA, AEL, and WML; and provide guidance on how to
consider adaption and mitigation measures when applying for EA, WML and AEL;

and
(b) Minimum information guidance —
(i) as to when a specialist climate change report would be required;

(i) on the type of information that must be included in a BA, scoping or EIA report when

a climate change assessment is not required;

(iiiy on the type of information that must be included in a climate change specialist report

when it is required; and
(iv) on the type of information that must be included in an EMPr.

4.2 It is reiterated that this guideline does not provide comprehensive, technical guidance on climate
change assessments, but rather emphasises the importance of climate change for EIA processes

and to give some minimum information guidance on how climate change must be considered.

43 A proponent, applicant or EAP should consider whether a proposed development will likely have
climate change implications or if climate change will have implications for a specific development.
If one or more of the following criteria apply to a proposed development, climate change will be
a relevant consideration for EIA processes:

12
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AIDS HELPLINE: 0800-0123-22 Preventlon is the cure
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