
IN THE HIGH COURT OF SOUTH AFRICA 

GAUTENG DIVISION, PRETORIA 

CASE NO: A155/19 
TRIBUNAL CASE NO: WT03/17/MP 

In the matter between: 

ENDANGERED WILDLIFE TRUST 

FEDERATION FOR A SUSTAINABLE 
ENVIRONMENT 

and 

DIRECTOR-GENERAL (ACTING), DEPARTMENT OF 
WATER AND SANITATION 

ATHA-AFRICA ADVENTURES (PTY) LTD 

AFFIDAVIT 

I, 

MICHAEL JOHN READ EVANS 

state as follows under oath : 

First Applicant 

Second Applicant 

First Respondent 

Second Respondent 

1 I am an adult male. I am a partner of the firm Webber Wentzel. I practice from 

its Cape Town office. 

2 I have personal knowledge of the facts in this affidavit unless I state or imply 

otherwise. They are true and correct. 
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Purpose of this affidavit 

3 I have been requested to provide my professional opinion as an attorney of 

many years standing in relation to the allegations of unethical conduct on the 

part of the Centre for Environmental Rights and its attorneys. 

My career and areas of practice during my career 

4 I have practised as an attorney without interruption for over 31 years since my 

admission on 6 March 1989. 

5 Before commencing articles and as a student at the University of Cape Town, I 

was involved in student politics. Our focus and goal as student activists was to 

bring about the end of the system of apartheid and the installation of a 

constitutional democracy in South Africa. During that same period and 

thereafter I was also involved in a number of political organisations. 

6 Because of my involvement in student politics and anti-apartheid work, when 

looking for a firm with which I could serve articles of clerkship, I approached the 

firm Mallinick Ress Richman and Closenberg ("Mallinicks") because they had a 

reputation for doing public interest litigation, which was aimed at tackling many 

different areas of oppressive and repressive conduct on the part of the 

apartheid state. 

7 My articles with Mallinicks commenced in February 1987. Given the sustained 

breaches of human rights by the apartheid authorities at that time, soon after 

taking up my position as an articled clerk, I sought permission to serve articles 

~A· 
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under the attorneys who were working in the public interest and human rights 

field. Permission was duly granted. 

8 By the time that I was admitted as an attorney in March 1989, Mallinicks had 

approximately seven attorneys doing human rights and public interest work on 

a fulltime basis. We performed a wide range of legal work including 

representing political prisoners on Robben Island, representing anti-apartheid 

activists who were charged in political trials, acting on behalf of persons 

detained without trial, acting on behalf of the victims of police brutality, and 

representing communities faced with forced removal and other forms of racial 

discrimination and oppression. 

9 I should add that during this time I, along with other attorneys involved in public 

interest and human rights work, was involved in political activities outside of the 

law firm. I was driven in this regard by my sense of justice and a deep personal 

desire for and interest in, seeing the end of the system of apartheid and the 

establishment of a democratic political system which recognised fundamental 

human rights. 

10 Some of the activities and matters that I was involved in, within and outside my 

legal practice, included the following. 

10.1 I was a founder member and later Western Cape chair of the End 

Conscription Campaign, a protest organisation that worked to end the 

compulsory conscription of young white men into the apartheid armed 

forces and to stop the illegal activities of the South African armed 

forces domestically and internationally. 
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10.2 While active in the End Conscription Campaign, Mallinicks acted for 

them and litigated successfully on their behalf against the South 

African Defence Force. An example of the work I was involved in, 

together with other attorneys in the firm, is the matter of End 

Conscription Campaign and others v Minister of Defence and 

Another. 1 In that matter we succeeded on behalf of our client in 

securing an interdict preventing the Minister of Defence and others 

from unlawfully harassing or interfering with the organisation and its 

members. 

10.3 I and other members of the Mallinicks public interest law department 

were extensively involved in representing conscripts resisting 

conscription. We also acted on behalf of conscientious objectors and 

others who were prosecuted for refusing to serve. I undertook that 

work at the same time as I was a conscientious objector. 

10.4 I, along with other members of the Mallinicks public interest law 

department, was often involved in acting on behalf of the organisers 

of political protests, mostly under the banner of the United Democratic 

Front ("UDF"). Our work included trying to secure permission for the 

protest gatherings, where possible, and acting against the police and 

other authorities who tried to prevent protests from taking place. 

undertook that work while a member of UDF. 

10.5 Our involvement professionally in this regard did not by any means 

stop us from participating in protests ourselves against apartheid and 

1989 (2) SA 180 (C). 
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seeking to topple the system of apartheid. I recall a massive march in 

Cape Town where many members of the firm, not just those involved 

in human rights work, participated. The march was led by prominent 

people such as Archbishop Desmond Tutu. 

10.6 In addition, I and other members of the public interest department 

from time to time spoke out publicly against apartheid, including in the 

public press. 

11 Our firm was not alone in these kinds of activities. Many other law firms in 

Cape Town and other parts of South Africa performed similar work and had 

similar involvement in political activities. The firms and lawyers who were 

committed to the kinds of legal work and political activities which we were 

involved in, formed an organisation known as the Democratic Lawyers 

Organisation which later became part of the National Association of Democratic 

Lawyers ("NADEL"). Prominent leaders from NADEL included people such as 

the former Chief Justice Pius Langa (whom I also briefed as counsel in matters 

on behalf of Mallinicks), the former Minister of Justice, Mr Dullah Omar, as well 

as Dumisa Ntsebeza SC. 

12 A sense of what lawyers that were members of NADEL were engaged in, can 

be derived from the following extract from an interview with the late Chief 

Justice Pius Langa: 

"We established our own organisations. I was a member of the 
Democratic Lawyers Association (DLA) an organisation of 
progressive and democratic lawyers in KwaZulu Natal. Later, I 
became a founder member of the National Association of 
Democratic Lawyers (NADEL) . I was its President for some six 
years, and that of course entailed a lot of movement, organising, 
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encouraging lawyers to be part of the struggle for justice and 
democracy. Our principles included fighting discrimination, poverty, 
disempowerment and homelessness and we rendered support to 
people who found themselves victims of the apartheid system. 
NADEL (National Association of Democratic Lawyers) affiliated to 
the United Democratic Front (UDF) whose members were engaged 
in demonstrations and other activities designed to make the 
apartheid system ungovernable. My fellow members and I had to be 
available to apply for bail and try and generally keep them out of 
jails. I remember a number of Christmases, Christmas days, where I 
could not spend Christmas with my family but had to be up and 
down, going to police stations, trying to arrange releases for people 
in those circumstances. In 1994 oh, well before 1994, we had special 
activities, which deserve to be mentioned. One was the campaign for 
the release of Nelson Mandela and other political prisoners. It was 
called the Release Mandela Campaign. I and other members of 
NADEL (National Association of Democratic Lawyers) were very 
involved with that. We used to meet, discuss strategies, and how to 
make our representations to government. And at some stage one of 
the highlights of my activities was when I led an executive committee 
of NADEL (National Association of Democratic Lawyers) to go and 
see Nelson Mandela in prison. We had discussions with him there. ,,2 

13 As appears from this extract, all of the lawyers involved in specialising in the 

human rights and public interest work were, at the same time deeply personally 

and politically committed to, and involved in work outside of their practices 

aimed at bringing about the end of the apartheid regime and ameliorating the 

conditions of its victims. 

14 Around 1991, when the process of political transition began to take place in 

South Africa, the changes impacted upon law firms like Mallinicks. The 

overseas funding for litigation work by specialist human rights lawyers rapidly 

dried up and it was no longer possible for Mallinicks to sustain a public interest 

department, employing attorneys doing human rights work full time. I therefore 

moved into doing substantially more commercial work and my public interest 

work was increasingly done on a part time, pro bona basis. 

2 www h1stoncalpapers wits ac za 
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15 The political and constitutional transition also impacted on organisations such 

as NADEL. NADEL became central to the transformation of the legal 

profession along with kindred organisations such as the Black Lawyers 

Association. 

16 From 1994 onwards I began to specialise in public law, initially with a particular 

focus on litigation and legal advice in the field of local government law. The 

introduction of the interim and final Constitutions generated a substantial 

amount of constitutional work for the firm and we were able to form a full time 

department under my leadership committed to doing public law work. The work 

was mainly done on behalf of governmental and commercial clients. However, 

a level of pro bono human rights work continued. 

17 In 2002 I took up the position as leader of Mallinicks in the position of managing 

partner. I continued in that position until 2008 when Mallinicks decided to 

merge with Webber Wentzel . 

18 Between 2008 and 2017 I was head of the public law department of Webber 

Wentzel nationally. The work done has been the same as that done in 

Mallinicks public law department, but now with a much wider range of public 

law work. Webber Wentzel also set up a dedicated public interest (pro bono) 

law department under the leadership of a former Legal Resources Centre 

attorney of many years standing, Mr Moray Hathorn. 

19 Since 2017 when my spell as leader of the public law department came to an 

end, I have continued to practice as one of the most senior attorneys at Webber 

Wentzel . 
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20 I have throughout my legal career continued to be involved in advising and 

sometimes serving on the boards of organisations committed to and involved in 

human rights work. Webber Wentzel has from time to time, and quite 

appropriately, been involved in providing these organisations with legal advice 

and in representing them where necessary in litigation. 

21 I currently serve as a member of the board of trustees of the organisation, 

Ndifuna Ukwazi. It is a non-governmental organisation that is described on its 

website as follows: 

"Ndifuna Ukwazi is an activist organisation and law centre that 
promotes the realisation of constitutional rights and social justice 
through legal work, research and organising support to working class 
people, communities and social movements. The organisation works 
to advance urban land justice - that is the protection and promotion 
of access to affordable, well-located housing in Cape Town, building 
inclusive and sustainable mixed use and mixed income communities; 
and supporting tenant rights and security of tenure in both private 
and public housing. Ndifuna Ukwazi also specialises in community
based social auditing of service deliveries; access to information and 
procurement monitoring at the local government level; budget 
analysis and advocacy; and activist education." 

22 A recent legal victory for Ndifuna Ukwazi was in the so-called Tafelberg case.3 

The instructing attorneys in the case were the Ndifuna Ukwazi Law Centre who 

instructed counsel of the Cape Bar. I and one of my colleagues at Webber 

Wentzel assisted the Ndifuna Ukwazi Law Centre on a pro bono basis. The 

sale by the provincial government of an abandoned school property for 

commercial purposes was reviewed and set aside on the basis that the 

authorities had failed properly to comply with their obligations in terms of 

3 Adonis, and others v Minister for Transport and Public Works Western Cape and others; Minister of Human 
Settlements and others v Premier of the Western Cape Province and others (7908/2017; 12327/217) [2020] 
ZAWCHC 87 (31 August 2020). 
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sections 25(5) 26(1) and 26(2) of the Constitution to redress spatial apartheid in 

central Cape Town. 

23 Litigation was only one aspect of the opposition to the sale of the Tafelberg 

property. Ndifuna Ukwazi also engaged, together with an organisation with 

which it worked closely, Reclaim the City, in the #StoptheSale campaign. This 

entailed the use of advocacy, media communication, research, community 

meetings, and the like. The trustees of the Ndifuna Ukwazi Trust, as well as 

Reclaim the City, were applicants in the Tafelberg case, represented by the 

Ndifuna Ukwazi Law Centre. 

24 Before turning my attention to the matters on which I have been asked to 

express my professional opinion, I should add that throughout my career as an 

attorney I have come across many instances of commercial partners of Webber 

Wentzel and other leading law firms serving as directors on the boards of 

clients of the firms . This has never, on its own, served as an impediment to the 

firm acting on behalf of the same company in performing both non-litigious and 

litigious work. Of course, the position might be different where there was a 

conflict of interest within the firm in the sense of a situation where the firm 

would, if continuing to act, be forced to serve two conflicting interests, or where, 

for example, the partner concerned was called as a witness to give oral 

evidence in litigation on behalf of the client. The present dispute 

25 It is against the above background that I have been asked to give my 

professional opinion on the allegations that have been made against the Centre 

for Environmental Rights ("CER") in the present matter. 
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26 I have no involvement of any kind in the litigation that serves before the court 

and only became aware of it about a week ago. I am not involved 

professionally or otherwise in the work of the Centre for Environmental Rights 

and am not well acquainted with its staff. 

27 Based on my background and experience, I submit that I am qualified to 

comment with expertise on what would and would not constitute ethical conduct 

on the part of an attorney in the South African legal system. 

28 I have, for purposes of expressing my professional opinion -

28.1 confined myself to reading the initial affidavit deposed to by Ms 

Catherine Horsfield on 7 September 2020 ("Ms Horsfield's initial 

affidavit") and the answering affidavit deposed to on 28 September 

2020 of Mr Praveer Tripathi; 

28.2 read the paragraphs of the heads of argument filed by Atha-Africa 

containing the allegations of unethical conduct against CER; 

28.3 considered the sections of the Legal Practice Act No. 28 of 2014 ("the 

LPA") dealing with law clinics; 

28.4 assumed, on the basis of an assurance provided by CER, that it has 

secured the approval of the Legal Practice Council required for the 

establishment of a law clinic in terms of section 34(8)(a), read with 

rule 36 of the rules made in terms of section 95(1 )(zD) of the LPA, 

and that it complies with the restrictions imposed on a law clinic in 

terms of section (b) and (c). 
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My observations 

Introduction 

29 The basis for Mr Tripathi's criticism of the conduct of CER, which is based on 

"legal advice which Atha-Africa and [Mr Tripathi] have received from [their legal 

representatives]',4 appears to be the following rule for which his legal 

representatives contend: 

"I respectfully submit that no advocate or attorney may or should, 
ethically, have any interest of any kind in the outcome of a matter in 
which he or she is acting as advocate or attorney. '6 

30 Mr Tripathi does not define what an "interest" is for the purpose of the rule for 

which he contends. But clearly it is not limited to a financial or material interest. 

According to Mr Tripathi, it includes a shared personal, political or ideological 

interest. 

31 If that rule exists, one must accept that CER and its attorneys have infringed it, 

although it would still be another question whether an infringement would give 

rise to misconduct or unethical conduct. 

Statutory framework 

32 My observations in relation to the statutory framework provided by the LPA are 

set out in the paragraphs that follow. 

4 See para 2 of Atha's affidavit. 
5 See para 60 of Atha's affidavit. 
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33 The LPA specifically recognises the concept of a law clinic established by a 

non-profit organisation. A law clinic is defined as "a law clinic in terms of 

section 34(8)". 

34 Section 34(8)(a) provides as follows: 

"Subject to the approval of the Council in terms of the rules, a law clinic 
may be established by -

(i) a non-profit juristic entity registered in terms of the Non-profit 
Organisations Act, 1997 ((Act 71 of 1997), to conduct a legal 
practice if, in terms of its founding documents -

(aa) the majority of its members of its governing body is 
comprised of legal practitioners; and 

(bb) upon its winding-up, dissolution or voluntary 
deregistration, any asset remaining after all liabilities 
have been met, are transferred to another non-profit 
organisation having similar objectives to it". 

35 recognise that the interpretation of this section is a matter for the court. 

However, I submit that the following is relevant by way of context for the court's 

interpretive exercise: 

35.1 The history of South Africa's legal profession is marked by 

generations of famous lawyers who have acted in precisely the same 

way as that which I have described in the first part of the affidavit, in 

directing their lives professionally and extra-professionally, towards 

the goal of ending apartheid and promoting the realisation in South 

Africa of the protection of the full range of fundamental human rights, 

a goal in which they have openly shown themselves to have a direct 

and substantial interest; 
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35.2 By the time of the passing of the LPA, the Constitution had been in 

place in its interim and final forms for nearly two decades; 

35.3 During that period, there had sprung up a large number of non-profit 

organisations of the kind described in Ms Horsfield's initial affidavit, 

focusing on bringing about the efficacy of particular fundamental 

rights in the Bill of Rights, through a range of work including advocacy 

in the public sphere, research, policy development, activism, 

education, protest and litigation; 

35.4 In the cases referred to in Ms Horsfield's initial affidavit, such 

organisations received strong endorsement from the Constitutional 

Court. 

36 Contextually, therefore, section 34(8)(a) must have contemplated organisations 

of precisely this kind when it refers to a "non-profit juristic entity" that is 

"registered to conduct a legal practice". 

36.1 Section 34(8) -

36.1.1 recognises such organisations and provides statutory 

support for their crucial role in the South African legal system 

in providing free legal services that would otherwise be 

unaffordable; 

36.1.2 places appropriate restrictions on their work in terms of 

section 34(8)(b); 
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36.1.3 nowhere seeks to limit such non-profit organisations to 

litigation work only. 

36.2 Invariably such organisations will have a constitution, trust deed or 

memorandum of incorporation that sets out the particular objects and 

interests of the organisation. All of the work of the organisation, 

litigation and otherwise, will be expected to be directed at achieving 

those objects and realising those interests. The attorneys and other 

persons employed in such a juristic entity will be legally bound by the 

constitution, trust deed or memorandum of incorporation to work 

toward the achievement of the same interests and goals. 

37 A rule of the kind contended for by Mr Tripathi and his legal representatives 

would prevent the attorneys employed in such an organisation, and the 

organisation itself, from being involved in litigation, because they would all have 

an interest in achieving an outcome in any case that was consistent with the 

objects and interests of the organisation. 

38 The rule contended for is accordingly incompatible with the statute that governs 

the work of organisations like CER that are approved to establish a law clinic to 

conduct a legal practice in terms of the LPA. 

The affidavits of Ms Horsfield and Mr Tripathi 

39 My observations in regard to the two affidavits are set out below. 

40 There is no difference in principle between the work that the CER attorneys do 

as set out in the affidavits, and the work that I and many other attorneys -
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40.1 have done during the time that I have worked as a human rights and 

public interest attorney during the apartheid era; and 

40.2 continue to do in support of the fundamental rights in the Constitution 

during the democratic era. 

41 The conduct of CER and its attorneys as described in both of the affidavits is, in 

my professional opinion, consistent with the ethical obligations placed upon a 

South African attorney specialising in public interest work. 

42 This includes the advocacy work of CER in their publications in the press and 

other journals. Indeed, representing clients' interests in the public sphere 

outside of court has come to form an essential part of a lawyer's day to day 

work and not just the work of public interest lawyers alone. 

43 Moreover, in an adversarial legal system in which there is freedom of speech, it 

1s inevitable and acceptable that the commentary in the public sphere should be 

partisan, sometimes strident (having regard to the nature of the issue being 

litigated) and it should reflect the stance of the clientele that the lawyers are 

representing. In the case of an organisation such as CER, it would also be 

appropriate that the opinions espoused by their attorneys aligned with the aims 

of their clients and the objects of their own entity. 

44 Even assuming that some of the public statements of CER and its attorneys 

referred to in the answering affidavits might legitimately be criticised for 

hyperbole, they cannot in any way be characterised as unethical, or as 

manifesting a conflict of interest. Moreover, such statements are protected by 
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sections 15 and 16 of the Constitution. The way for Atha to deal with the 

hyperbole, if any, is for a public statement or press statement to be issued by 

the attorneys for Atha, or by Atha itself, refuting it. Their public statements are 

equally protected, provided they do not amount to the conduct contemplated in 

section 16(2) of the Constitution. 

45 The assertions in the relevant paragraphs of Atha's heads of argument and in 

its answering affidavit regarding conflict of interest, are based on a flawed 

understanding of what constitutes a conflict of interest for an attorney in South 

African law. An attorney may not act in circumstances where he or she owes 

duties to more than one party whose interests conflict or do not align . An 

attorney may also not act in circumstances where his or her own interests 

conflict with those of the client. 

46 Based on the affidavits, CER and its attorneys have not done anything of this 

sort. 

47 Two examples illustrate the flawed basis of Atha's contentions: 

47.1 The public law department at Webber Wentzel which I headed for 

nine years was actively involved in representing the LGBTQI 

community in a number of landmark cases. The main attorney 

involved was a member of that community. Her sexual orientation did 

not in any way prevent her involvement; 

47.2 I recently represented British American Tobacco South Africa (Pty) 

Ltd and nine other applicants in an application aimed at lifting the 
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lockdown ban on the sale of tobacco products. Judgment is awaited . 

I am not a smoker, but if I were a smoker, and if I were to apply the 

contentions made by Atha, then I would not have been able to be 

involved in the application because I would have had a direct interest 

in its outcome. 

48 I make the following further comments on the alleged rule contended for by Mr 

Tripathi and quoted in paragraph 29 above: 

48.1 I note that the only authority cited in the affidavits and heads of 

argument, to date, for the proposition are -

48.1.1 Theron v Natal Markagente (Edms) Bpk;6 and 

48.1.2 Hoffmann Handy Hints on Legal Practice. 7 

48.2 I agree with the analysis of those authorities as set out in paragraphs 

25 to 39 of Catherine Horsfield's initial affidavit. 

48.3 Were a rule as contended for by Mr Tripathi to exist or to have 

existed, it would have prevented or rendered unethical most or all of 

the work that I and other lawyers, including the former Chief Justice 

Pius Langa, did during the apartheid era. It would also render 

unethical and illegal all or much of the constitutionally indispensable 

litigation work that is done by organisations such as the Ndifuna 

Ukwazi, Section 27, Equal Education Law Centre, Lawyers for Human 

Rights, Legal Resources Centre and other similar organisations. 

6 
1978 (4) SA 898 (N) 

(2011) pp 70-72 
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48.4 In this regard, the attempt to draw a distinction between the work 

done by CER and other public interest litigation is without foundation. 

48.5 I should add that I remember the author of "Handy Hints", Mrs Ingrid 

Hoffmann. She was assistant secretary and then went on to become 

Director of Professional Affairs at the Law Society of the Cape of 

Good Hope under whose jurisdiction we fell at the time that the public 

interest law department at Mallinicks was doing the work described 

above. She was centrally involved in the Law Society's disciplinary 

proceedings against attorneys guilty of misconduct over many years. 

She would have been well aware of the activities of the public interest 

law department at Mallinicks because they received considerable 

publicity. At no time were disciplinary proceedings brought against 

any of the attorneys in the public interest law department in respect of 

their activities, whether within or outside the profession. 

49 Moreover, the alleged rule reflects a basic misunderstanding of the role of an 

attorney. In any litigation, the moment that an attorney commences to act for a 

client, he or she assumes a direct and substantial interest in the outcome of the 

litigation which he or she undertakes on behalf of the client. This is so by 

reason of-

49.1 The legal relationship of agency (mandatum) that comes into effect 

upon the appointment as attorney; 
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49.2 The ethical obligation that rests on an attorney to use his or her best 

endeavours in every respect to serve the best interests of his or her 

client; and 

49.3 The fact that the attorney derives a fee for the work, part of which 

becomes guaranteed by the unsuccessful party in ordinary litigation 

and all of which becomes payable upon success in the case of 

contingency fee litigation. 

50 There is accordingly no rule of the kind for which Atha contends. 

51 That does not mean, however, that an attorney does not have higher duties that 

he or she owes as an officer of the court. Every attorney is always required to 

treat the interests of his or her client as paramount, subject to his or her duty to 

the court and the proper maintenance of ethical standards. Those duties are 

enforced not through the rules dealing with conflict of interest, but rather 

through -

51.1 The oath or affirmation that an attorney swears upon admission as 

such ("/ .. ... swear/affirm that I will truly and honestly demean myself 

as legal practitioner according to the best of my knowledge and 

ability, and that I will be faithful to the Republic of South Africa; 

further, that I will uphold and protect the Constitution and the human 

rights entrenched in it, and will administer justice to all persons 

without fear, favour or prejudice, in accordance with the Constitution 

and the law'J; 
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51.2 The training that an attorney receives during his or her articles of 

clerkship and service as a candidate attorney; 

51.3 The rules governing the attorneys' profession; and 

51.4 The attorneys' own moral and ethical compass. 

52 There is nothing in the Atha-Africa heads of argument or the answering affidavit 

of Mr Tripathi that justifies a conclusion that CER or its attorneys have acted in 

breach of their duties as officers of the court. 

53 To the extent that their stances in the litigation and in their public commentary 

have been partisan, that is an inevitable consequence of an adversarial 

process. To the best of my knowledge, none of the proceedings referred to 

have taken place in an unopposed setting. I am advised that Atha-Africa have 

at all material times been represented by a full legal team including attorneys, 

junior and senior counsel. ~ 
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