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CH1
Mr Francois Joubert
Fasken
Attorney for the Second Respondent
By email: fjoubert@fasken.com; cstark@fasken.com ; bdacosta@fasken.com
With a copy to:

Mr Nyiko Lucky Nkuna
Senior Assistant State Attorney
Attorney for the First Respondent
By email: lnkuna@justice.gov.za
Case no.: A155/19
First Respondent’s ref.:2315/2017/Z80
Date: 14 August 2020
URGENT

Dear Sir
ENDANGERED WILDLIFE TRUST AND FEDERATION FOR A SUSTAINABLE ENVIRONMENT v DIRECTOR-GENERAL,
DEPARTMENT OF WATER AND SANITATION AND ATHA-AFRICA VENTURES (PTY) LTD
CASE NO. A155/2019
1. We refer to the practice note and heads of argument filed on behalf of your client in the above matter.
2. In the practice note and heads of argument, it is conveyed that a costs order de bonis propriis will be sought against
the Centre for Environmental Rights seemingly on the bases that –
2.1. it is an environmental lobbyist;
2.2. it had/has a clear direct and substantial interest in the proceedings both before the Water Tribunal and the
Court;
2.3. it has acted unethically;
2.4. it has acted as attorney in circumstances where a conflict of interest precluded it from doing so;
2.5. it has pretended to act objectively when it has not in fact done so;
2.6. it mislead the Water Tribunal;
2.7. it has mislead the Court in which the appeal is pending; and
2.8. it acted on behalf of the appellants in the above matter in circumstances where there was a conflict of
interest.
3. On this basis the Court is also asked to refer the matter to the Legal Practice Council.
4. The allegations made in the practice note and heads of argument in this regard are:
Cape Town: 2nd Floor, Springtime Studios, 1 Scott Road, Observatory, 7925, South Africa
Johannesburg: First Floor, DJ du Plessis Building, West Campus, University of the Witwatersrand, Braamfontein, 2001,
South Africa
Tel 021 447 1647 (Cape Town) | Tel 010 442 6830 (Johannesburg)
Fax 086 730 9098
www.cer.org.za
Centre for Environmental Rights NPC is a non-profit company with registration number 2009/020736/08, NPO Ref 075-863, PBO No. 930032226 and a Law Clinic registered with the Legal Practice
Council I Directors: Prof Tracy-Lynn Field (Chair), Melissa Fourie (Executive), Prof Eugene Kenneth Cairncross, Gregory Daniels, Bonita Meyersfeld, Nompi Ndawo Vilakazi, Rachael Akosua Antwi
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4.1. without any factual foundation;
4.2. based on a misapprehension of the law pertaining to conflicts of interest;
4.3. unsupported by the case referred to in the relevant part of your client’s heads;
4.4. based on a misapprehension of, and incorrect finding on, the relevant facts by the Water Tribunal; and
4.5. defamatory in a manner that is unprotected by the privilege ordinarily attaching to legal proceedings.
5. The rights of the attorneys employed by the Centre for Environmental Rights are also seriously impacted, not only
by the defamatory matter in the practice note and heads of argument but also by the referral to the Legal Practice
Council that is sought.
6. The claim for de bonis propriis costs against the Centre for Environmental Rights, a non-profit, non-governmental
organisation, acting in the public interest creates a threat also to its financial interests.
7. Having regard to the basis for the ruling that is sought, our clients’ ability further to function in accordance with
its objectives as public interest organisations seeking to advance the rights provided for in the Constitution, is
placed in potential jeopardy. Other similar organisations promoting fundamental rights in the Constitution face
similar jeopardy from such a ruling.
8. The Centre for Environmental Rights is entitled in terms of inter alia section 34 of the Constitution to a proper, full
and fair hearing in relation to the relief sought by your client against it. In those circumstances, it will be essential
that the relevant facts are properly placed before the appellate court.
9. In the circumstances, we draw to your attention that at the case management meeting scheduled for Monday 17
August 2020 at 08h30, counsel will seek that there be included in the timetable for the further conduct of the
litigation –
9.1. an opportunity for the filing of the requisite affidavit or affidavits to meet the case against the Centre for
Environmental Rights in this regard and the affording of an appropriate time period within which to do so;
9.2. an opportunity to file full heads of argument dealing with this issue.
10. Senior counsel on brief has yet to consider the balance of the heads of argument filed by you in this matter, and
will do so over the weekend. We reserve the right to seek leave to file further rebuttal heads in relation to any
additional new matter raised or inappropriate allegations made in them.
11. At the same time, we invite your client to reconsider the unwarranted stance that it has taken, presumably on
your advice and that of counsel, in the above matter. Pursuant to such reconsideration, we call on your client to
withdraw the allegations unconditionally and to file amended heads of argument and a practice note free of the
defamatory allegations.
12. We appreciate that there is insufficient time to respond to our letter before the abovementioned case
management meeting but invite you to convey your client’s response at the case management meeting.

2
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13. A copy of this letter will be drawn to the attention of the Acting Deputy Judge President Potterill.

Yours faithfully
CENTRE FOR ENVIRONMENTAL RIGHTS
per:

Nabeelah Mia
Attorney
Direct email: nmia@cer.org.za

3
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CH2
IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA
Case number: A155/19
Water Tribunal Case number: WT03/17/MP
In the matter between:

ENDANGERED WILDLIFE TRUST

First Appellant

FEDERATION FOR A SUSTAINABLE ENVIRONMENT

Second Appellant

and

DIRECTOR-GENERAL (ACTING),
DEPARTMENT OF WATER AND SANITATION
ATHA-AFRICA VENTURES (PTY) LTD

First Respondent
Second Respondent

MINUTE OF CASE MANAGEMENT MEETING

Date: 17 August 2020
Time: 08:30am
Venue: Zoom Conference
Case Management Judge: Acting Deputy Judge President S. Potterill

1

Attendance
All legal representatives for all parties were present and their attendance appears
from the annexed list.
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2

Filing of further affidavits by the Centre For Environmental Rights (CER)
2.1.

Acting Deputy Judge President Potterill confirmed receipt of the agenda
and a copy of a letter addressed to the second respondent’s attorneys
dated 14 August 2020.

2.2.

Counsel for appellants, Dodson SC referred to the second respondent’s
heads of argument, which he asserted contained –
2.2.1. unjustified allegations of unethical conduct by the appellants’
attorneys, on the basis of which a de bonis propriis costs order was
sought and a referral to the Legal Practice Council;
2.2.2. an unjustified attack on the integrity of senior and junior counsel;
2.2.3. an attack on the integrity of the appellants and their legal team that
sought to influence the mind of the appellate court against the
appellants;
2.2.4. submissions that raised constitutional implications for NGO law firms
similar to the appellants’ attorneys.
that warranted a response by the appellants’ attorneys of record and
counsel.

2.3.

The practice note filed by the second respondent repeated the
unwarranted attack on the appellants’ attorneys and contained
submissions (i.e. that the appointment of a full court was justified on
account of the importance of the matter in terms of section 14(4) of the
Superior Courts Act No. 10 of 2013) that were wrong in law.

2.4.

Dodson SC said that the matter could either be dealt with by the
withdrawal of the second respondent’s heads of argument and practice
note and the filing by it of fresh heads and a practice note, or, failing that,
by the filing of affidavits and rebuttal heads by the appellants.
2
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2.5.

Counsel for the second respondent, Oosthuizen SC, conveyed that none
of the submissions made in the second respondent’s heads of argument
and practice note were gratuitous and every such submission is based on
the record. The second respondent is therefore unwilling to withdraw the
heads of argument and practice note and stood by them. As far as he
was concerned, the appellants’ attorneys could defend themselves in the
Legal Practice Council and there was no need for the filing of further
documents.

2.6.

In response it was pointed out that relief in the form of a referral to the
LPC, a de bonis propriis costs order and the censuring of counsel, was
sought in the appeal, and the appellant was entitled to respond there.

2.7.

Having heard the submissions of senior counsel, Acting Deputy Judge
President Potterill granted leave for the filing of further affidavits as
follows:
2.7.1.

Appellants’

attorneys’

affidavits

in

response

to

Second

Respondent’s heads of argument are to be delivered by 7
September 2020;
2.7.2.

Second respondents’ answering affidavit to be delivered on 28
September 2020; and

2.7.3.

Appellants’ attorneys’ replying affidavit to be delivered on 12

October 2020.
3

Filing of rebuttal heads
3.1.

Acting Deputy Judge President Potterill granted leave for the filing of
rebuttal heads of argument. The following timetable was agreed upon in
respect of the filing of further heads of argument:
3
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3.1.1

Appellants’ rebuttal heads of argument to be delivered on 30
October 2020;

3.1.2

Second respondents’ replying heads of argument, if any, to be
delivered on 13 November 2020.

4

Date of hearing
4.1.

Oosthuizen SC contended that mining has been delayed for about ten
years now and it is imperative that a hearing date be set for this year and
for the matter not to be set for hearing next year. Acting Deputy Judge
President Potterill noted that dates can only be allocated when she has
the roster for the fourth term and that dates can be discussed then.

4.2.

Acting Deputy Judge President Potterill has requested that a virtual
meeting be arranged between her and the parties during the last week of
the third term in order to allocate a date for the hearing during the fourth
term or, if that is not possible, then next year.

5

Composition of Court
In terms of section 14(3) of the Superior Court’s Act the appeal must be heard
before two judges. This will also be dealt with at the virtual case management
meeting before Acting Deputy Judge President Potterill during the last week of
the third term.

6

Any other business
None

4
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Annexure – Attendance List
1.

ADJP S Potterill

2.

J Hefer, Registrar for ADJP Potterill

3.

A Dodson SC, Senior Counsel for Appellants

4.

C Horsfield, Attorney for Appellants

5.

N Mia, Attorney for Appellants

6.

T Muponde, Candidate Attorney (with Attorneys for the Appellants)

7.

M Mphaga SC, Senior Counsel for First Respondent

8.

M Mathaphuna, Junior Counsel for Second Respondent

9.

L Nkuna, Attorney for First Respondent

10.

M Oosthuisen SC, Senior Counsel for Second Respondent

11.

J Rust, Junior Counsel for Second Respondent

12.

F Joubert, Attorney for Second Respondent

13.

C Stark, Attorney for Second Respondent

14.

P Tripathi, Second Respondent’s representative
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By E-mail

Francois Joubert
Phone: +27 11 586 6089
Fax: +27 11 586 6189
fjoubert@fasken.com

To:
E-mail:

Ms Nabeelah Mia
Centre for Environmental Rights
Attorneys for the Applicants
nmia@cer.org.za

And To:

Ms Tatenda Muponde
Centre for Environmental Rights
Attorneys for the Applicants
tmuponde@cer.org.za
Ms Catherine Horsfield
Centre for Environmental Rights
Attorneys for the Applicants
chorsfield@cer.org.za

And to:

State Attorney
Attorney for the First, Second and Fourth Respondent
Sipho Mathebula
SiMathebula@justice.gov.za

And to:

Mabola Protected Environment Landowners Association
Fifth Respondent
malansp@vodamail.co.za

From:

Francois Joubert/B Da Costa/C Stark/317015.00001

Date:

26 August 2020

Subject:

Atha-Africa Ventures (Pty) Ltd (t/a Uthaka Energy (Pty) Ltd)

4002473v1

Dear Madam
1.

As you are aware, we act on behalf of Atha-Africa Ventures (Pty) Ltd (“our Client”).

2.

We refer to, inter alia:
2.1

the Environmental Authorisation review application (Case no.: 1390/2018);

2.2

the Water Use License appeal (Case no.: A155/2019);

2.3

the Water Use License review application (Case no.: 86261/2019);

2.4

the SPLUMA Rezoning review application (Case no.: 1344/2020); and

2.5

any other litigation proceedings involving our Client.
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3.

Our senior counsel, Adv Marius Oosthuizen SC, has had to excuse himself from acting
on behalf of our Client in the above matters due to ill health. He unfortunately tested
positive for Covid-19 and is currently in hospital.

4.

We are now required to reconsider our litigation team and appoint counsel to the
various matters where required. Any new counsel appointed in these matters will need
considerable time to familiarise him- or herself with the voluminous contents thereof.

5.

Accordingly, we are not in a position to file the answering affidavit in the
Environmental Authorisation review application (Case no.: 1390/2018) as previously
agreed. We therefore have no other option than to ask for your indulgence and to
request an extension for the filing of the answering affidavit.

6.

We look forward to your response.

Yours faithfully
Francois Joubert
Fasken
[Sent electronically thus unsigned]
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Francois Joubert
Fasken Inc
Attorney for the Second Respondent
By email: fjoubert@fasken.com; cstark@fasken.com ; bdacosta@fasken.com
Copied to:

Nyiko Lucky Nkuna
State Attorney
Attorney for the First Respondent
By email: lnkuna@justice.gov.za
Sipho Mathebula
State Attorney
By email: simathebula@justice.gov.za

Case no.: A155/19
31 August 2020
Dear Sir
ENDANGERED WILDLIFE TRUST AND FEDERATION FOR A SUSTAINABLE ENVIRONMENT v DIRECTOR-GENERAL,
DEPARTMENT OF WATER AND SANITATION AND ATHA-AFRICA VENTURES (PTY) LTD (CASE NO. A155/2019)
1. We refer to the above matter and your correspondence dated 26 August 2020.
2. In light of the development relayed in that letter, please advise whether your client persists with its Practice Note
and Heads of Argument in the above matter or whether it will withdraw the allegations unconditionally and file
amended Heads of Argument and a Practice Note free of the defamatory allegations.
3. We are taking instructions on the indulgence sought by your client and will revert once we receive same from our
clients.
4. We look forward to hearing from you.

Yours faithfully
CENTRE FOR ENVIRONMENTAL RIGHTS
per:
Nabeelah Mia
Attorney
Direct email: nmia@cer.org.za
Cape Town: 2nd Floor, Springtime Studios, 1 Scott Road, Observatory, 7925, South Africa
Johannesburg: First Floor, DJ du Plessis Building, West Campus, University of the Witwatersrand, Braamfontein, 2001,
South Africa
Tel 021 447 1647 (Cape Town) | Tel 010 442 6830 (Johannesburg)
Fax 086 730 9098
www.cer.org.za
Centre for Environmental Rights NPC is a non-profit company with registration number 2009/020736/08, NPO Ref 075-863, PBO No. 930032226 and a Law Clinic registered with the Legal Practice
Council I Directors: Prof Tracy-Lynn Field (Chair), Melissa Fourie (Executive), Prof Eugene Kenneth Cairncross, Gregory Daniels, Bonita Meyersfeld, Nompi Ndawo Vilakazi, Rachael Akosua Antwi
Attorneys: Melissa Fourie, Leanne Govindsamy, Thobeka Amanda Gumede, Daiyaan Halim, Catherine Horsfield, Robyn Elizabeth Hugo, Matome Lethabo Kapa, Misaki Koyama, Timothy Hendrie Lloyd,
Nicole Löser, Nabeelah Mia, Danjelle Midgley, Tarisai Mugunyani , Zahra Omar, Wandisa Phama I Attorney-designate Vuyisile Hope Ncube | Candidate Attorneys: Tatenda Wayne Muponde, Dimakatso
Sefatsa
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By E-mail

Francois Joubert
Phone: +27 11 586 6089
Fax: +27 11 586 6189
fjoubert@fasken.com

To:
E-mail:

Ms Nabeelah Mia
Centre for Environmental Rights
Attorneys for the Applicants
nmia@cer.org.za

And To:

Ms Tatenda Muponde
Centre for Environmental Rights
Attorneys for the Applicants
tmuponde@cer.org.za
Ms Catherine Horsfield
Centre for Environmental Rights
Attorneys for the Applicants
chorsfield@cer.org.za

And to:

State Attorney
Attorney for the First, Second and Fourth Respondent
Sipho Mathebula
SiMathebula@justice.gov.za

And to:

Mabola Protected Environment Landowners Association
Fifth Respondent
malansp@vodamail.co.za

From:

Francois Joubert/B Da Costa/C Stark/317015.00001

Date:

4 September 2020

Subject:

Endangered Wildlife Trust & Another / Director-General,
Department of Water & Sanitation and Another
Case No.: A155/2019

4010394v1

Dear Madam
1.

Your letter dated 31 August 2020 refers.

2.

We have been instructed that our Client does not withdraw any submissions made in its
Heads of Argument and Practice Note.

3.

Our Client’s rights are reserved.

39
Yours faithfully
Francois Joubert
Fasken
[Sent electronically thus unsigned]
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CH4

Ms. Hassina Aboobaker
Environmental Officer: Specialised Production
Water Use Authorisation
Department of Water and Sanitation
PO Box 1018
Durban
4000
Fax: 086 505 6477
By email: aboobakerH@dws.gov.za
Ms. Colleen Moonsamy
Water Quality Manager
Department of Water and Sanitation
PO Box 1018
Durban
By email: moonsamyC@dws.gov.za
CC

The Directors
Atha Africa Ventures (Pty) Ltd
Email: morgam.munasamy@athagroup.in
Your ref: 16/2/W51/Yzermyn
Our ref: CER/CH/MT
2 September 2015
URGENT

Dear Mesdames
YZERMYN UNDERGROUND COAL MINE PROJECT: ATHA-AFRICA VENTURES (PTY) LTD
REQUEST FOR THE SUSPENSION OF THE PROCESSING OF WATER USE LICENCE APPLICATION PENDING OUTCOME
OF JUDICIAL REVIEW OF GRANT OF MINING RIGHT
1. We address you on behalf of our clients, EarthLife Africa Johannesburg, BirdLife South Africa, the Mining and
Environmental Justice Community Network of South Africa, the Endangered Wildlife Trust, Federation for a
Sustainable Environment, Bench Marks Foundation, Association for Water and Rural Development (AWARD) and
groundWork.
2. On 1 April 2015 our clients launched an internal appeal against a decision of the Director General, Department of
Mineral Resources (DG-DMR) to grant a mining right to Atha-Africa Ventures (Pty) Ltd (AAV) in respect of land that
2nd Floor, Springtime Studios,
1 Scott Road, Observatory, 7925
Cape Town, South Africa
Tel 021 447 1647, Fax 086 730 9098
Email info@cer.org.za, www.cer.org.za
Centre for Environmental Rights NPC is a non-profit company with registration number 2009/020736/08, NPO Ref 075-863, PBO No. 930032226 and a Law Clinic registered with the Law Society of the
Cape of Good Hope I Directors: Carolyn Elizabeth Ah Shene, Joanna Amy Eastwood, Mohamed Saliem Fakir, Melissa Fourie (Executive), Stephen Mark Law (Chair), Karabo Matlawa Maelane I
Attorneys: Tracey Laurel Davies, Melissa Fourie, Catherine Horsfield, Robyn Elizabeth Hugo, Sylvia Kamanja, Nicole Löser, Ayesha Motala, Christine Karin Reddell, Marthán Theart I Office Manager:
Li-Fen Chien
Candidate Attorneys: Thobeka Amanda Gumede, Matome Lethabo Kapa, Nathan Peter-John Philander, Teboho Moses Sebogodi I
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falls within, and on the border of, the Mabola Protected Environment near Wakkerstroom in Mpumalanga
Province.
Judicial Review of the Mining Right
3. After that appeal was launched, and on 14 April 2015, the Minister of Mineral Resources sought to amend the
mining right, alternatively to withdraw the grant of the mining right and issue a fresh mining right to AAV. As no
appeal lies against such a decision of the Minister in terms of the Mineral and Petroleum Resources Development
Act, 2002 (MPRDA) our clients intend to approach the court for the decision of the Minister and the grant of the
mining right to be set aside on review. Papers have been drafted and are currently being settled by Counsel.
4. The main thrust of our application to review the Minerals Minister’s decision to grant the mining right is that his
decision falls foul of section 23(1)(d) of the MPRDA. That section provides that a mining right must only be granted
if the mining will not result in unacceptable pollution, ecological degradation or damage to the environment.
5. On the contrary, all available evidence, including a report submitted as part of AAV’s application for environmental
authorisation indicates that the mining will result in unacceptable pollution, ecological degradation or damage to
the environment. A report by a consultant appointed by AAV recommended that the area should be declared “no
go” for mining, because of the impacts of mining on biodiversity and on the supply of water to the surface water
resources.
6. The mining right is in respect of properties that fall within the Mabola Protected Environment, and:
6.1 are classified as of “irreplaceable” biodiversity value in the Mpumalanga Biodiversity Conservation Plan’s
terrestrial biodiversity assessment (terrestrial assessment) in the Mpumalanga Biodiversity Conservation Plan
of 2006;
6.2 form part of the Wakkerstroom/Luneburg Grasslands Threatened Ecosystem, listed as an endangered
ecosystem in the National List of Ecosystems that are Threatened and in Need of Protection published in terms
of NEMBA;
6.3 fall within a National Freshwater Ecosystem Priority Area and a Strategic Water Source Area, determined by
SANBI as part of the National Freshwater Ecosystem Project, funded by the Water Research Commission, CSIR,
SANBI, the Department of Water Affairs, as it was called then (DWA) and the Department of Environmental
Affairs; and
6.4 are identified in the National Protected Areas Expansion Strategy (2008) as an area that requires urgent legal
protection.
7. As you will recall, on 10 January 2014, after having been consulted by the DMR as part of a multi-stakeholder
process, DWA, addressed a letter to the Mpumalanga Regional Manager of the DMR. DWA expressly stated in that
letter that it did not support the proposed mining development.

2
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Request for Suspension
8. We understand that AAV has made an application for a water use licence for the Yzermyn project, and that your
Department is currently processing that application.
9. We respectfully submit that it would be irrational for your Department to expend resources processing an
application for a project that is fatally flawed, as our review application will show. While your Department will not
be a party to the review proceedings, we will nevertheless furnish you with a copy of our review application as
soon as it has been launched.
10. Our clients are also concerned that AAV will commence its mining operations if its water use licence is granted.
Should that happen, our clients would be obliged to approach a court for appropriate relief, such as interdicting
AAV from commencing or continuing its operations until their review application has been decided by the High
Court.
11. We are accordingly instructed to request that you suspend the processing of AAV’s application for a water use
licence pending the outcome of our clients’ application for judicial review of the grant of the mining right to AAV.

Yours faithfully
CENTRE FOR ENVIRONMENTAL RIGHTS

per:
Catherine Horsfield
Attorney
Programme Head: Mining
Direct email: chorsfield@cer.org.za

3

Execution Version

43

CH5
THE COMPANIES ACT, NO. 71 OF 2008
(AS AMENDED)

MEMORANDUM OF INCORPORATION

OF

CENTRE FOR ENVIRONMENTAL RIGHTS NPC

A NON-PROFIT COMPANY WITHOUT MEMBERS

REGISTRATION NUMBER: 2009/020736/08

REGISTRATION DATE: 28 OCTOBER 2009
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1
1.1

INTERPRETATION
In this Memorandum of Incorporation, unless the context clearly indicates a contrary
intention, the following words and expressions bear the meanings assigned to them and
cognate expressions bear corresponding meanings —

1.1.1

"Accounting Officer" means an "accounting officer" as defined in the NPO Act;

1.1.2

"Act" means the Companies Act, No 71 of 2008, as amended, consolidated or reenacted from time to time, and includes all Schedules to such Act and the Regulations;

1.1.3

"Board" means the board of Directors from time to time of the Company or if there is
only one Director, then that Director;

1.1.1

"Centre" means the Centre for Environmental Rights NPC, registration number
2009/020736/08;

1.1.2

"CIPC" means the Companies and Intellectual Property Commission established by
section 185;

1.1.3

"Commissioner" means the Commissioner for the South African Revenue Service;

1.1.4

"Company" means the company named on the first page of this Memorandum of
Incorporation, duly incorporated under the registration number endorsed thereon;

1.1.5

"Director" means a member of the Board as contemplated in section 66, or an alternate
director, and includes any person occupying the position of a director or alternate
director, by whatever name designated;

1.1.6

"Electronic Communication" has the meaning set out in section 1 of the Electronic
Communications and Transactions Act, No 25 of 2002;

1.1.7

"IFRS" means the International Financial Reporting Standards, as adopted from time to
time by the Board of the International Accounting Standards Committee, or its successor
body, and approved for use in South Africa from time to time by the Financial Reporting
Standards Council established in terms of section 203;

1.1.8

"Income Tax Act" means the Income Tax Act, No 58 of 1962;

1.1.9

"Memorandum of Incorporation" means this memorandum of incorporation of the
Company, as amended from time to time;

1.1.10

"Nonprofit Organisation" means a nonprofit organisation as defined in the NPO Act;

1.1.11

"NPO Act" means the Nonprofit Organisations Act, No 71 of 1997;
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1.1.12

"NPO Director" means the Director of Nonprofit Organisations, designated in terms of
section 8 of the NPO Act;

1.1.13

"Regulations" means the regulations published in terms of the Act from time to time;

1.1.14

"Republic" means the Republic of South Africa; and

1.1.15

"Rules" means any rules made in respect of the Company from time to time as
contemplated in section 15(3) to (5) of the Act and clause 21 hereof.

1.2
1.2.1

In this Memorandum of Incorporation, unless the context clearly indicates otherwise –
words and expressions defined in the Act and which are not defined herein shall have
the meanings given to them in the Act;

1.2.2

a reference to a section by number refers to the corresponding section of the Act
notwithstanding the renumbering of such section after the date on which this this
Memorandum of Incorporation is lodged with the Commission for filing;

1.2.3

in any instance where there is a conflict between a provision (be it expressed, implied
or tacit) of this Memorandum of Incorporation and –

1.2.3.1

an alterable or elective provision of the Act, the provision of this Memorandum of
Incorporation shall prevail to the extent of the conflict; and

1.2.3.2

an unalterable or non-elective provision of the Act, the unalterable or non-elective
provision of the Act shall prevail to the extent of the conflict unless the Memorandum
of Incorporation imposes on the Company a higher standard, greater restriction,
longer period of time or similarly more onerous requirement, in which event the
relevant provision of this Memorandum of Incorporation shall prevail to the extent of
the conflict;

1.2.4

clause headings are for convenience only and are not to be used in its interpretation;

1.2.5

an expression which denotes —

1.2.5.1

any gender includes the other genders;

1.2.5.2

a natural person includes a juristic person and vice versa; and

1.2.5.3

the singular includes the plural and vice versa;

1.2.6

if the due date for performance of any obligation in terms of this Memorandum of
Incorporation is a day which is not a business day then (unless otherwise stipulated),
the due date for performance of the relevant obligation shall be the immediately
succeeding business day;
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1.2.7

any words or expressions defined in any clause shall, unless the application of any such
word or expression is specifically limited to that clause, bear the meaning assigned to
such word or expression throughout the whole of this Memorandum of Incorporation;

1.2.8

a reference to a consecutive series of two or more clauses is deemed to be inclusive of
both the first and last mentioned clauses; and

1.2.9

any reference to a notice shall be construed as a reference to a written notice, and shall
include a notice which is transmitted electronically in a manner and form permitted in
terms of the Act and/or the Regulations.

1.3
1.3.1

Any reference in this Memorandum of Incorporation to –
"days" shall be construed as calendar days unless qualified by the word "business", in
which instance a "business day" will be any day other than a Saturday, Sunday or public
holiday as gazetted by the government of the Republic from time to time;

1.3.2

"law" means any law of general application and includes the common law and any
statute, constitution, decree, treaty, regulation, directive, ordinance, by-law, order or any
other enactment of legislative measure of government (including local and provincial
government) statutory or regulatory body which has the force of law and a reference to
any statutory enactment shall be construed as a reference to that enactment as
amended or substituted from time to time;

1.3.3

"writing" means legible writing and in English and includes printing, typewriting,
lithography or any other mechanical process, as well as any electronic communication
in a manner and form permitted in terms of the Act and/or the Regulations.

1.4

The words "include" and "including" mean "include without limitation" and "including
without limitation". The use of the words "include" and "including" followed by a specific
example or examples shall not be construed as limiting the meaning of the general wording
preceding it.

1.5

Unless otherwise provided in this Memorandum of Incorporation or the Act, defined terms
appearing herein in title case shall be given their meaning as defined, while the same terms
appearing in lower case shall (except where defined in the Act) be interpreted in
accordance with their plain English meaning.

1.6

Where a particular number of business days is provided for between the happening of one
event and another, the number of days must be calculated by excluding the day on which
the first event occurs and including the day on which or by which the second event is to
occur.

1.7

Any reference herein to "this Memorandum of Incorporation" or any to other agreement
or document shall be construed as a reference to this Memorandum of Incorporation or, as
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the case may be, such other agreement or document, as amended, varied, novated or
supplemented from time to time.
2
2.1

JURISTIC PERSONALITY
The Company is a pre-existing company as defined in the Act and, as such continues to
exist as a non-profit company as if it had been incorporated and registered in terms of the
Act, as contemplated in item 2 of the Fifth Schedule to the Act, and this Memorandum of
Incorporation replaces and supersedes the Memorandum and Articles of Association of the
Company applicable immediately prior to the filing hereof. The Company is registered as a
Nonprofit Organisation (NPO No. 075-863) and a public benefit organisation under the
Income Tax Act (PBO No. 930032226).

2.2
2.2.1

The Company is incorporated in accordance with and governed by –
the unalterable provisions of the Act, subject only to such higher standards, greater
restrictions, longer periods of time or similarly more onerous requirements as may be
imposed on the Company by this Memorandum of Incorporation in relation to such
unalterable provisions;

2.2.2

the alterable provisions of the Act, subject to the limitations, extensions, variations or
substitutions set out in this Memorandum of Incorporation;

2.2.3

the other provisions of this Memorandum of Incorporation; and

2.2.4

its Rules, if any.

3
3.1

OBJECT
The object of the company is the advancement of environmental rights including the
provision of environmental legal advice, as a public benefit organization in terms of Section
30 of the Income Tax Act, and the carrying on of public benefit activities approved for the
purpose of section 18A of the Income Tax Act, which may include –

3.1.1

the promotion of human rights (specifically the environmental rights entrenched in
Section 24 of the Constitution of the Republic of South Africa, 1996) and participatory
democracy in environmental decision-making;

3.1.2

the provision of environmental legal services for poor and needy persons, including
other environmental donor-funding public benefit organisations;

3.1.3

educational enrichment, academic support, supplementary tuition or outreach
programmes for the poor and needy through an internship programme that provides
environmental legal training;
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3.1.4

engaging in the conservation, rehabilitation or protection of the natural environment,
including flora, fauna or the biosphere through the provision of legal support, advice and
representation; and

3.1.5

the promotion of, and education and training programmes relating to, environmental
awareness, greening, clean-up or sustainable development projects through an
internship programme that provides environmental legal training.

3.2

The provisions of this Memorandum of Incorporation are consistent with the principles set
out in item 1(2) to item 1(6) of Schedule 1 to the Act in so far as such principles are
applicable to the Company and no amendment of this Memorandum of Incorporation shall
be competent to the extent that it is contrary to or negates any of such principles.

4

NON-PROFIT COMPANY PROVISIONS

4.1
4.1.1

The Company is a non-profit company, and accordingly the Company –
must apply all of its assets and income, however derived, to advance its stated objects
set out in clause 3.1; and

4.1.2

subject to clause 4.1.1, may –

4.1.2.1

acquire and hold securities issued by a profit company; or

4.1.2.2

directly or indirectly, alone or with any other person, carry on any business, trade or
undertaking consistent with or ancillary to its stated objects.

4.2

The Company, as a non-profit company, must not, directly or indirectly, pay any portion of
its income or transfer any of its assets, regardless as to how the income or asset was
derived, to any person who is or was an incorporator of the Company, or who is a Director,
or person appointing a Director of the Company, except –

4.2.1
4.2.1.1

as reasonable –
remuneration for goods delivered or services rendered to, or at the direction of the
Company; or

4.2.1.2

payment of, or reimbursement for, expenses incurred to advance a stated object of
the Company;

4.2.2

as payment of an amount due and payable by the Company in terms of a bona fide
agreement between the Company and that person or another;

4.2.3

as payment in respect of any rights of that person, to the extent that such rights are
administered by the Company in order to advance a stated object of the Company; or

4.2.4

in respect of any legal obligation binding on the Company.
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4.3

Despite any provision in any law or agreement to the contrary, upon the winding-up or
dissolution of the Company –

4.3.1

no past or present Director of the Company, or person appointing a Director of the
Company, is entitled to any part of the net value of the Company after its obligations
and liabilities have been satisfied; and

4.3.2

the entire net value of the Company must be distributed to one or more non-profit
companies, registered external non-profit companies carrying on activities within the
Republic, voluntary associations or non-profit trusts –

4.3.2.1

having objects similar to the Company's main object;

4.3.2.2

as determined –

4.3.2.2.1

in terms of this Memorandum of Incorporation; or

4.3.2.2.2

by the Directors, at or immediately before the time of its dissolution; or

4.3.2.2.3

by the court, if no such determination is made in this Memorandum of
Incorporation or by the Directors; and

4.3.2.3

which has been approved by the Commissioner as a public benefit organisation in
terms of section 30 of the Income Tax Act.

5

COMPANY NOT TO HAVE MEMBERS
As contemplated in item 4(1) of Schedule 1 to the Act, the Company has no members.

6

LIMITATION OF LIABILITY
No person shall, solely by reason of being an incorporator or Director of the Company, be
liable for any liabilities or obligations of the Company.

7
7.1

POWERS OF THE COMPANY
The Company has all of the legal powers and capacity of an individual for purposes of
carrying out its object, except to the extent that a juristic person is incapable of exercising
any such power or having any such capacity, and no provision contained in this
Memorandum of Incorporation should be interpreted or construed as negating, limiting, or
restricting those powers in any way whatsoever.

7.2

The legal powers and capacity of the Company are not subject to any restrictions,
limitations or qualifications, as contemplated in section 19(1)(b)(ii).
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8
8.1

SPECIAL PROVISIONS RELATING TO TAX EXEMPTION
The Company has applied to the Commissioner and has been granted approval as a public
benefit organisation as contemplated in section 30(3) of the Income Tax Act and that the
receipts and accruals of the Company will be exempt from normal tax to the extent set out
in section 10(1)(cN) of the Income Tax Act. In order to qualify for such tax exemption the
Company shall at all times comply with the provisions of clauses 8.2 to 8.16.

8.2

As recorded in clauses 4.1 and 4.2 of this Memorandum of Incorporation, the income and
property of the Company howsoever derived shall be applied solely towards the promotion
of the Company's objects or be invested and no portion thereof shall be paid or transferred,
directly or indirectly, to any person other than in the course of the promotion of the
Company's objects; provided that nothing herein contained shall prevent the payment in
good faith of reasonable remuneration to any officer or servant of the Company in return
for any services actually rendered to the Company.

8.3

The Company shall take reasonable steps to ensure that each activity carried on by the
Company is for the benefit of, or is widely accessible to, the general public at large,
including any sector thereof (other than small and exclusive groups).

8.4

The Company shall comply with such conditions, if any, as the Minister of Finance may
prescribe by way of regulation to ensure that the activities and resources of the Company
are directed in the furtherance of its objects.

8.5

As recorded in clause 4.3, upon its dissolution the assets of the Company remaining after
the satisfaction of all its liabilities, shall be given or transferred to some other association
or institution or associations or institutions having objects similar to the Company's objects,
which has been approved by the Commissioner as a public benefit organisation in terms of
section 30 of the Income Tax Act.

8.6

There shall at all times be a minimum of 3 Directors who are not connected persons in
relation to each other, to accept the fiduciary responsibility of the Company and no single
person shall directly or indirectly control the decision making powers relating to the
Company. For purposes of this Memorandum of Incorporation "connected person" has the
meaning ascribed to that term in the Income Tax Act.

8.7

The Company is prohibited from accepting any donation which is revocable at the instance
of the donor for reasons other than a material failure to conform to the designated purposes
and conditions of such donation, including any misrepresentation with regard to the tax
deductibility thereof in terms of section 18A of the Income Tax Act: provided that a donor
(other than a donor which is an approved public benefit organisation or an institution, board
or body which is exempt from tax in terms of section 10(1)(cA)(i) of the Income Tax Act
which has as its sole or principal object the carrying on of any public benefit activity) may

52
not impose conditions which could enable such donor or any connected person in relation
to such donor to derive some direct or indirect benefit from the application of such donation.
8.8

The Directors shall submit copies of any amendments to the Memorandum of Incorporation
to the Commissioner and to the NPO Director.

8.9

The Company shall not knowingly be a party to or permit itself to be used as part of any
transaction, operation or scheme of which the sole or main purpose is or was the reduction,
postponement or avoidance of liability for any tax, duty or levy which, but for such
transaction, operation or scheme, would have been or would have become payable by any
person under the Income Tax Act or any other Act administered by the Commissioner.

8.10

The Company will not pay any remuneration, as defined in the Fourth Schedule of the
Income Tax Act, to any employee, office bearer, Director or other person which is
excessive, having regard to what is generally considered reasonable in the sector and in
relation to the service rendered and will not economically benefit any person in a manner
which is not consistent with the objects of the Company.

8.11

The Company shall submit the required income tax returns together with the relevant
supporting documents to the South African Revenue Service annually and comply with all
such other reporting requirements as may be determined by the Commissioner.

8.12

The Company shall register in terms of section 13(5) of the NPO Act and comply with any
other requirements imposed in terms of that Act.

8.13

The Company will not use the Company's resources directly or indirectly to support,
advance or oppose any political party.

8.14

All financial transactions of the Company shall be conducted by means of a banking
account.

8.15

Any books of account, records or other documents relating to the Company must,
regardless of whether such documents are kept in book form or not, be retained and
carefully preserved by the Company for a period of not less than 4 years after the date of
the last entry in any book or document.

8.16

The Company shall be entitled but not obliged to procure that donations to the Company
shall be allowed to be deducted from the taxable income of a taxpayer, as contemplated in
section 18A of the Income Tax Act, and such other tax exemptions as are available in law,
and/or as the Commissioner may allow. In that event the Company shall –

8.16.1

comply with any additional requirements imposed in terms of section 18A(1) of the Act
that are prescribed for donations to be allowed as a deduction for the purposes of
section 18A of the Act; and

53
8.16.2

ensure that an audit certificate is provided upon submission by the Company to the
Commissioner of its annual return for each year of assessment, confirming that all
donations received or accrued by the Company in that year, in respect of which section
18A receipts were issued by the Company, were utilised in the manner contemplated
by that section.

8.17

Within 2 calendar months after drawing up the Company's financial statements, the
Company must arrange for a written report to be compiled by an Accounting Officer (which
may be the auditor of the Company) and submitted to the Company stating whether or not
–

8.17.1

the financial statements of the Company are consistent with its accounting records;

8.17.2

the accounting policies of the Company are appropriate and have been appropriately
applied in the preparation of the financial statements; and

8.17.3

the Company has complied with the provisions of the NPO Act and of this Memorandum
of Incorporation which relate to financial matters.

8.18

The Company shall preserve each of the Company's books of account, supporting
vouchers, income and expenditure statements, balance sheets and Accounting Officer's
reports, in an original or reproduced form, for such period as may be prescribed from time
to time in terms of the NPO Act, and in any event for a period not less than that referred to
in clause 8.15.

9

RESTRICTIVE CONDITIONS
This Memorandum of Incorporation does not contain any restrictive conditions applicable to
the Company as contemplated in section 15(2)(b) or (c).

10

APPLICATION OF OPTIONAL PROVISIONS OF THE ACT
The Company does not elect, in terms of section 34(2), to comply voluntarily with the extended
accountability provisions set out in Chapter 3 of the Act.

11
11.1

COMPOSITION AND POWERS OF THE BOARD OF DIRECTORS
In addition to the minimum number of Directors, if any, that the Company must have to
satisfy any requirement in terms of the Act to appoint an audit committee or a social and
ethics committee, and subject to clause 8.6, the Board must comprise at least 3 Directors
and not more than 9 Directors.

11.2
11.2.1

The Board shall have the power, by majority vote to –
appoint such additional Director of Directors as the Board may consider appropriate;
and/or
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11.2.2

appoint a successor or successors to assume office as Directors/s on the failure of any
one or more of them; and/or

11.2.3

remove any Director from office,
as they may in their discretion deem fit, provided that they shall so exercise the powers
hereby granted to them to ensure that the number of Directors shall not fall below 3.

11.3

In the event that the number of Directors should, for any reason, fall below 3, the remaining
Directors/s –

11.3.1

shall retain the power to act in terms of this clause to appoint a further Director to
increase the Directors to the required number; and

11.3.2

shall further, pending such appointment, have power to exercise all the functions and
powers of the Directors under this Memorandum of Incorporation for a period not
exceeding 2 months.

11.4

The Company shall only have the Directors contemplated in clause 11.1 and the further
Directors appointed by the Board and there shall be no Directors appointed by any other
person or ex offıcio Directors as contemplated in section 66(4).

11.5

In addition to satisfying the qualification and eligibility requirements set out in section 69, a
person need not satisfy any further eligibility requirements or qualifications to become or
remain a Director or a prescribed officer of the Company.

11.6

Unless the terms upon which any Director is appointed provide otherwise, each Director of
the Company shall serve for an indefinite term and a vacancy in the number of Directors
shall only arise in the event of –

11.6.1

any Director ceasing to hold office or become disqualified from holding office as such
for any reason; and/or

11.6.2

the Directors resolving to increase the number of Directors; and/or

11.6.3

any of the other circumstances contemplated in section 70(1) arising.

11.7

The Board has the power to exercise all of the powers and perform any of the functions of
the Company, as set out in section 66(1), and the powers of the Board in this regard are
not limited or restricted by this Memorandum of Incorporation.

11.8

The Directors may at any time and from time to time by power of attorney appoint any
person or persons to be the attorney or attorneys and agent(s) of the Company for such
purposes and with such powers, authorities and discretions (not exceeding those vested in
or exercisable by the Directors in terms of this Memorandum of Incorporation) and for such
period and subject to such conditions as the Directors may from time to time think fit. Any
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such appointment may, if the Directors think fit, be made in favour of any company,
directors, nominees or managers of any company or firm, or otherwise in favour of any
fluctuating body of persons, whether nominated directly or indirectly by the Directors. Any
such power of attorney may contain such provisions for the protection or convenience of
persons dealing with such attorneys and agents as the Directors think fit. Any such
attorneys or agents as aforesaid may be authorised by the Directors to sub-delegate all or
any of the powers, authorities and discretions for the time being vested in them.
11.9

Save as otherwise expressly provided herein, all cheques, promissory notes, bills of
exchange and other negotiable or transferable instruments, and all documents to be
executed by the Company, shall be signed, drawn, accepted, endorsed or executed, as the
case may be, in such manner as the Directors shall from time to time determine.

11.10

All acts performed by the Directors or by a committee of Directors or by any person acting
as a Director or a member of a committee shall, notwithstanding that it shall afterwards be
discovered that there was some defect in the appointment of the Directors or persons acting
as aforesaid, or that any of them were disqualified from or had vacated office, be as valid
as if every such person had been duly appointed and was qualified and had continued to
be a Director or member of such committee.

11.11

A Director may hold any other office or place of profit under the Company (except that of
auditor) or any subsidiary of the Company in conjunction with the office of Director, for such
period and on such terms as to remuneration (in addition to the remuneration to which he
may be entitled as a Director) and otherwise as a disinterested quorum of the Directors
may determine.

11.12

A Director of the Company may be or become a director or other officer of, or otherwise
interested in, any company or other juristic person promoted by the Company or in which
the Company may be interested as shareholder or otherwise and (except insofar as
otherwise decided by the Directors) he shall not be accountable for any remuneration or
other benefits received by him as a director or officer of or from his interest in such other
company or juristic person.

12
12.1

ALTERNATE DIRECTORS
Each Director shall have the power to nominate any other person to act as alternate
Director in his place during his absence or inability to act as such, provided that the
appointment of any alternate Director shall require the approval of the Board. Upon such
appointment being made, the alternate Director shall, in all respects, be subject to the
terms, qualifications and conditions existing with reference to the other Directors of the
Company.

56
12.2

Any alternate Director, whilst acting in the stead of the Director who appointed him, shall
exercise and discharge all the powers, duties and functions of the Director he represents.

12.3

The appointment of an alternate Director shall be revoked, and the alternate Director shall
cease to hold office, whenever –

12.3.1

the Director who appointed him ceases to be a Director;

12.3.2

such appointing Director or the alternate Director himself gives notice to the secretary
of the Company that such alternate Director has ceased to represent the Director
concerned; and/or

12.3.3

such alternate Director becomes ineligible or disqualified from serving as a Director in
terms of the provisions of the Act.

12.4

A person may be appointed as alternate Director to more than 1 Director.

12.5

Where a person is an alternate Director to more than 1 Director, or where an alternate
Director is also a Director in his personal capacity, he shall have a separate vote on behalf
of each Director whom he represents in addition to his own vote as a Director.

13
13.1

DIRECTORS' MEETINGS
Save as may be provided otherwise herein, the Directors may meet together for the
despatch of business, adjourn and otherwise regulate their meetings as they think fit.

13.2

The Directors may elect a Chairperson and a Deputy Chairperson and determine the period
for which each is to hold office.

The Chairperson, or in his absence the Deputy

Chairperson, shall be entitled to preside over all meetings of Directors. If no Chairperson
or Deputy Chairperson is elected, or if at any meeting neither is present or willing to act as
Chairperson thereof within 10 minutes of the time appointed for holding the meeting, the
Directors present shall choose 1 of their number to be Chairperson of such meeting.
13.3

In addition to the provisions of section 73(1), any Director shall at any time be entitled to
call a meeting of the Directors.

13.4

Unless otherwise resolved by the Directors, all meetings of the Directors shall be held in
the city or town where the Company's registered office is for the time being situated.

13.5
13.5.1

The Board has the power to –
consider any matter and/or adopt any resolution other than at a meeting as set out in
section 74 and, accordingly, any decision that could be voted on at a meeting of the
Board may instead be adopted by the written consent of a majority of the Directors,
given in person or by Electronic Communication, provided that each Director has
received notice of the matter to be decided;
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13.5.2

conduct a meeting entirely by Electronic Communication, or to provide for participation
in a meeting by Electronic Communication, as set out in section 73(3), provided that, as
required by such section, the Electronic Communication facility employed ordinarily
enables all persons participating in the meeting to communicate concurrently with each
other without an intermediary and to participate reasonably effectively in the meeting;

13.5.3

determine the manner and form of providing notice of its meetings as set out in section
73(4); and

13.5.4

proceed with a meeting despite a failure or defect in giving notice of the meeting, as set
out in section 73(5),
and the powers of the Board in respect of the above matters are not limited or restricted by
this Memorandum of Incorporation.

13.6

The quorum requirement for a Directors' meeting (including an adjourned meeting), the
voting rights at such a meeting, and the requirements for approval of a resolution at such
a meeting are as set out in section 73(5), subject only to clauses 13.6.5, and accordingly –

13.6.1

If all of the Directors of the Company –

13.6.1.1

acknowledge actual receipt of the notice convening a meeting; or

13.6.1.2

are present at a meeting; or

13.6.1.3

waive notice of a meeting,
the meeting may proceed even if the Company failed to give the required notice of
that meeting or there was a defect in the giving of the notice;

13.6.2

a majority of the Directors must be present at a meeting before a vote may be called at
any meeting of the Directors, provided that there shall always be a minimum of 3
Directors present at that meeting;

13.6.3

each Director has 1 vote on a matter before the Board;

13.6.4

a majority of the votes cast on a resolution is sufficient to approve that resolution;

13.6.5

in the case of a tied vote –

13.6.5.1

the chair may not cast a deciding vote in addition to any deliberative vote; and

13.6.5.2

the matter being voted on fails.

13.7
13.7.1

Resolutions adopted by the Board –
must be dated and sequentially numbered; and
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13.7.2

are effective as of the date of the resolution, unless any resolution states otherwise.

13.8

Any minutes of a meeting, or a resolution, signed by the chair of the meeting, or by the
chair of the next meeting of the Board, is evidence of the proceedings of that meeting, or
the adoption of that resolution, as the case may be.

14

DIRECTORS' COMPENSATION AND FINANCIAL ASSISTANCE

14.1

Subject to the terms of any such appointment as contemplated in clause 15.1, the Company
may not pay remuneration to the Directors for their services as directors.

14.2

The Company may pay all directors travelling, hotel and other expenses properly incurred
by them in or about the performance of their duties as directors including those of attending
and travelling to and from meeting of directors or any committee of the directors.

14.3

The Company may pay any director who serves on committee or who devotes special
attention to the business of the Company, or otherwise performs any such services which
in the opinion of the directors are outside the scope of the ordinary duties of a director,
such extra remuneration as they may determine.

14.4

As contemplated in item 5(3) in Schedule 1 to the Act, the Company may not provide a
loan to, secure a debt or obligation of, or otherwise provide direct or indirect financial
assistance to, a Director of the Company or of a related or inter-related company, or to a
person related to any such Director.
Notwithstanding the provisions of clause 14.2, a transaction shall not be prohibited if it –

14.5
14.5.1

is in the ordinary course of the Company's business and for fair value;

14.5.2

constitutes an accountable advance to meet –

14.5.2.1

legal expenses in relation to a matter concerning the Company; or

14.5.2.2

anticipated expenses to be incurred by the person on behalf of the Company; or

14.5.3

is to defray the person's expenses for removal at the Company's request; or

14.5.4

is in terms of an employee benefit scheme generally available to all employees or a
specific class of employees.

15
15.1

MANAGING DIRECTOR
The Directors may from time to time appoint 1 or more of their body to the office of
managing Director for such term and at such remuneration as they may think fit, and may
revoke such appointment subject to the terms of any agreement entered into in any
particular case, provided that the period of office of a managing Director appointed in terms
of an agreement shall be for a maximum period of 5 years at any one time.

The
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appointment of such a Director as managing Director shall terminate if he ceases for any
reason to be a Director.
15.2

Subject to the provisions of any contract between himself and the Company, a managing
Director shall be subject to the same provisions as to disqualification and removal as the
other Directors of the Company.

15.3

The Directors may from time to time entrust to and confer upon a managing Director for the
time being such of the powers exercisable in terms of this Memorandum of Incorporation
by the Directors as they may think fit, and may confer such powers for such time and to be
exercised for such objects and purposes, and upon such terms and conditions, and with
such restrictions, as they think expedient; and they may confer such powers either
collaterally with or to the exclusion of and in substitution for all or any of the powers of the
Directors in that behalf, and may from time to time revoke, withdraw, alter or vary all or any
of such powers.

16
16.1
16.1.1

INDEMNIFICATION OF DIRECTORS
The Company may –
advance expenses to a Director or directly or indirectly indemnify a Director in respect
of the defence of legal proceedings, as set out in section 78(4);

16.1.2

indemnify a Director in respect of liability as set out in section 78(5); and/or

16.1.3

purchase insurance to protect the Company or a Director as set out in section 78(7),
and the power of the Company in this regard is not limited, restricted or extended by this
Memorandum of Incorporation.

16.2

The provisions of clause 16.1 shall apply mutatis mutandis in respect of any former
Director, prescribed officer or member of any committee of the Board, including the audit
committee, if any.

17
17.1
17.1.1

COMMITTEES OF THE BOARD
The Board may –
appoint committees of Directors and delegate to any such committee any of the
authority of the Board as set out in section 72(1); and/or

17.1.2

include in any such committee persons who are not Directors, as set out in section
72(2)(a),
and the power of the Board in this regard is not limited or restricted by this Memorandum
of Incorporation.
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17.2

The authority of a committee appointed by the Board as set out in section 72(2)(b) and (c)
is not limited or restricted by this Memorandum of Incorporation.

18

FUNDAMENTAL TRANSACTIONS
As contemplated in item 2(1) of Schedule 1 to the Act, the Company may not —

18.1

amalgamate or merge with, or convert to, a profit company; or

18.2

dispose of any part of its assets, undertaking or business to a profit company, other than
for fair value, except to the extent that such a disposition of an asset occurs in the ordinary
course of the activities of the Company.

19

ANNUAL FINANCIAL STATEMENTS

19.1
19.1.1

Notwithstanding the provisions of clause 10 –
the Company shall keep all such accurate and complete accounting records, in English,
as are necessary to enable the Company to satisfy its obligations in terms of –

19.1.1.1

the Act;

19.1.1.2

any other law with respect to the preparation of financial statements to which the
Company may be subject;

19.1.1.3

the Regulations; and

19.1.1.4

this Memorandum of Incorporation; and

19.1.2

the Company shall each year prepare annual financial statements within 6 months after
the end of its financial year, or such shorter period as may be appropriate.

19.2

The Company shall in particular, in order to satisfy its obligations in Regulation 25(4),
maintain a register of revenue received from donations, grants or in terms of any other
funding contracts or arrangements with any party, to the extent applicable.

19.3
19.3.1

In the event that the annual financial statements of the Company –
are required to be audited pursuant to Regulations made in terms of section 30(7), as
contemplated in section 30(2)(b)(i), or as otherwise contemplated in the Act, the annual
financial statements shall be so audited in accordance with the relevant provisions of
the Act; or

19.3.2

are required to be independently reviewed, as contemplated in section 30(2)(b)(ii)(bb),
or as otherwise contemplated in the Act, the annual financial statements shall be so
independently reviewed in accordance with the relevant provisions of the Act; or
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19.3.3

are required to be audited, independently reviewed, or otherwise assessed in terms of
any statute other than the Act, or a regulatory order, the Company shall comply with its
relevant obligations in that regard.

19.4

In the event that the Company falls in the category of companies that may be exempted
from having its annual financial statements independently reviewed, as contemplated in
section 30(2)(b)(ii)(bb), or if the Company is otherwise exempted from having its annual
financial statements either audited or independently reviewed, the Company shall
concomitantly not be required to have its annual financial statements audited or
independently reviewed.

19.5

Notwithstanding clauses 19.2 and 19.4, the Board may, either in respect of a particular
financial year of the Company or for any other fixed or indefinite period, resolve that the
annual financial statements shall be audited or independently reviewed, as the case may
be, in which event such audit or independent review shall be conducted in accordance with
the requirements and parameters set out in the relevant resolution.

20
20.1

AMENDMENT OF MEMORANDUM OF INCORPORATION
This Memorandum of Incorporation may, subject to clauses 3.2 and 8.8, only be altered or
amended in the manner set out in sections 16, 17 or 152(6)(b).

20.2

As contemplated in section 17, the Board, or any individual authorised by the Board, may
alter this Memorandum of Incorporation in any manner necessary to correct a patent error
in spelling, punctuation, reference, grammar or similar defect on the face of the document
by –

20.2.1

publishing a notice of any alteration made by delivering a copy of such amendments to
each Director by ordinary mail; and

20.2.2
20.3
20.3.1

filing a notice of the alteration.
An amendment of this Memorandum of Incorporation will take effect from the later of –
the date on, and time at, which the CIPC accepts the filing of the notice of amendment
contemplated in section 16(7); or

20.3.2
21
21.1

the date, if any, set out in the said notice of amendment.
COMPANY RULES
The Board is authorised to make, amend or repeal any necessary or incidental rules
relating to the governance of the Company in respect of matters that are not addressed in
the Act or in this Memorandum of Incorporation by —
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21.1.1

publishing a copy of any Rules or amendments to such Rules made in terms of section
15(3) to 15(5) by delivering a copy of such Rules or amendments to each Director by
ordinary mail; and

21.1.2
21.2

filing a copy of those Rules.
Any Rules so made shall take effect and become binding in the manner contemplated in
section 15(4).

21.3

The Board, or any individual authorised by the Board, may alter the Rules, in any manner
necessary to correct a patent error in spelling, punctuation, reference, grammar or similar
defect on the face of the document by –

21.3.1

publishing a notice of any alteration made by delivering a copy of such amendments to
each Director by ordinary mail; and

21.3.2
22
22.1

filing a notice of the alteration.
RESOLUTION OF DISPUTES
In the event of there being any dispute or difference between any persons bound by this
Memorandum of Incorporation, including any dispute or difference arising out of or in
respect of –

22.1.1

any of the provisions of this Memorandum of Incorporation; and/or

22.1.2

any relationship between any person, in his or her capacity as a Director, on the one
hand, and the Company on the other hand; and/or

22.1.3

any relationship between any person, in his or her capacity as a prescribed officer of
the Company, on the one hand, and the Company on the other hand; and/or

22.1.4

any relationship between any person, in his or her capacity as a member of a committee
of the Board, on the one hand, and the Company on the other hand; and/or

22.1.5

any right and/or obligation of any Director (in his or her capacity as Director) against or
to the Company; and/or

22.1.6

any right and/or obligation of any prescribed officer of the Company (in his or her
capacity as a prescribed officer of the Company) against or to the Company; and/or

22.1.7

any right and/or obligation of any other person serving the Company as a member of
the committee of the Board with reference to such service,
such dispute or difference shall, except to the extent that provision is made elsewhere in
this Memorandum of Incorporation for the final resolution of the dispute or difference in
question, on written demand by any such person be:
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(1) submitted to mediation by a mediator agreed to between the parties, or, if not agreed
to within 5 days of either party asking for agreement in writing, a mediator appointed
by the Arbitration Foundation of South Africa ("AFSA"); and
(2) if not resolved within a period of 15 business days or such longer period as the parties
may agree, submitted to arbitration at Cape Town before single arbitrator in
accordance with the rules of AFSA, which arbitration shall be administered by AFSA.
22.2

Should AFSA, as an institution, not be operating at that time or not be accepting requests
for arbitration for any reason, then the arbitration shall be conducted in accordance with
the AFSA rules for commercial arbitration (as last applied by AFSA) before a single
arbitrator appointed by agreement between the parties to the dispute or difference or failing
agreement within 10 business days of the demand for arbitration, then any party to the
dispute or difference shall be entitled to forthwith call upon the chairperson of the Bar
Council of the city or town in which the registered office of the Company is situated (or
which is closest thereto) to nominate the arbitrator, provided that the person so nominated
shall be an advocate or attorney of not less than 15 years standing as such. The person so
nominated shall be the duly appointed arbitrator in respect of the dispute or difference. In
the event of the attorneys of the parties to the dispute or difference failing to agree on any
matter relating to the administration of arbitration, such matter shall be referred to and
decided by the arbitrator whose decision shall be final and binding on the parties to the
dispute.

22.3

Nothing herein contained shall be deemed to prevent or prohibit a party to the arbitration
from applying to the appropriate court for urgent relief or for judgement in relation to a
liquidated claim.

22.4

Any arbitration in terms of this clause 22 (including any appeal proceedings) shall be
conducted in camera and the parties to the arbitration shall treat as confidential details of
the dispute or difference submitted to arbitration, the conduct of the arbitration proceedings
and the outcome of the arbitration.

22.5

This clause 22 will continue to be binding notwithstanding any liquidation of the Company,
the commencement of any business rescue proceedings in respect of the Company or the
sale by any person of any securities held by that person in the Company, to the extent that
the implementation of the provisions of this clause will not give rise to any contravention of
any provision of the Act or of any other applicable legislation.

22.6

The written demand by a party to the dispute in terms if this clause 22.1 that the dispute or
difference be submitted to arbitration, shall be deemed to be a legal process for the purpose
of interrupting extinctive prescription in terms of the Prescription Act, 1969.
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