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Dear Sirs 
 
OBJECTIONS TO THE DRAFT ENVIRONMETAL IMPACT ASSESSMENT REPORT OF THE PROPOSED MUSINA-
MAKHADO SPECIAL ECONOMIC ZONE, LOCATED WITHIN THE VHEMBE DISTRICT MUNICIPALITY OF THE 
LIMPOPO PROVINCE 

I. INTRODUCTION 

 
1. We address you as the Centre for Environmental Rights (CER)1 on behalf of our clients groundWork2 

Earthlife Africa (ELA) 3 , and Mining and Environmental Justice Community Network of South Africa 
(MEJCON-SA)4 – who have particular interest and expertise in environmental justice issues, and a long-
standing history of working with, and representing, the interests of historically disadvantaged 
communities within the Limpopo Province and more broadly within South Africa.  

                                                 
1 The Centre for Environmental Rights is a non-profit organisation of activist lawyers who help communities and civil society 
organisations in South Africa realise our constitutional right to a healthy environment, by advocating and litigating for 
environmental justice. See more information at: www.cer.org.za.    
2 groundWork is a non-profit environmental justice campaigning organisation working primarily in South Africa, in the areas of 
Climate & Energy Justice, Coal, Environmental Health, Waste, Environmental Justice Education and Environmental Justice 
Information.  See more information at https://www.groundwork.org.za/  
3 Earthlife Africa is non-profit organisation that seeks a better life for all people without exploiting other people or degrading 
their environment, by encouraging and supporting individuals, businesses and industries to reduce pollution, minimise waste 
and protect our natural resources. See more information at 
4 Mining and Environmental Justice Community Network of South Africa is a network of communities, community-based 
organisations and community members whose environmental and human rights are affected, directly or indirectly, by mining 
and mining-related activities.  See more information at https://mejcon.org.za/about  

http://www.cer.org.za/
mailto:ronaldor@ncc-group.co.za
mailto:thombeniRV@ledet.gov.za
mailto:thivafunipo@ledet.gov
mailto:KhorommbiA@ledet.gov.za
mailto:Richard.Zitha@lieda.co.za
http://www.cer.org.za/
https://www.groundwork.org.za/
https://mejcon.org.za/about
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2. We submit these objections to the Draft Environmental Impact Report (DEIR) dated September 2020 
submitted as part of an environmental impact assessment (EIA) process in respect of the proposed 
Musina-Makhado Special Economic Zone (MMSEZ), also called the Energy Metallurgical Special Economic 
Zone (EMSEZ) (also referred to as “the project”), which the Minister of Trade and Industry designated as 
a SEZ in 2016.   The Applicant in respect of the EIA for this project is the Limpopo Economic Development 
Agency (LEDA), it is mandated to manage and facilitate the EMSEZ project.  

 

3. Our clients stand by the objections submitted on 1 November 2019 (Annexure A), in respect of the final 
scoping report (FSR) for this EIA process, which preceded the DEIR on which we now comment. Those 
comments (“the FSR comments”) should be read in conjunction with the current objections. 

 

4. According to the DEIR, the proposed project will fall within an area which has been minimally disturbed 
in a near pristine bushveld.5  The project proposes to make available 8000 hectares6 of land for industrial 
development for clearing in these pristine previously undeveloped sites. It will  comprise of numerous 
heavy industries including among others, a 3300MW coal-fired power station; coal washery; 
ferrochrome, ferromanganese, silicomanganese, vanadium, steel, lime and cement plants; several 
mines; as well as associated bulk infrastructures.7 

 

5. Some of the negative impacts of the clearance of land and the development of the project, as outlined 
in the DIER, include:  

 

5.1. Negative climate change impacts: the impact of the project is rated as  “high”, and even with the 
missing data for all the industries in the region, the estimated total greenhouse gas (GHG) emissions 
from the project are predicted to be 11%-16% of South Africa’s total carbon budget. This is 
significant.  The DEIR recommends that a coal plant, as part of the project, should only be built in 
instances where all other alternatives have been investigated, and where carbon capture and 
storage is available from the date of commissioning of the plant.  It states however, that CCS is cost 
prohibitive and/or not practically feasible.  The project impacts as a result of climate change are 
also broader than the anticipated GHG emissions. These impacts include, exacerbation of, and 
contributing to, already high (negative) climate change impacts in the water scarce region of 
Vhembe, heatwaves – with negative impacts for health and productivity such as loss of working 
hours, flash floods, negative health impacts, social unrest, and negative socio-economic impacts.8  
 

5.2. Negative impact on scarce water resources: the project area is notoriously water scarce (with all 
of the water already being allocated for the area), and Southern Africa more broadly is a water 
scarce region – meaning that limited water resources must be preserved and protected. Of great 
concern is that there is currently not enough water to supply the project -  “There is currently a 
deficit of 97 million m³ of water required to satisfy the requirements of the development phase of 
the MMSEZ, before interventions, and a projected deficit of 168 million m³ during the final phase of 
operation”;9  
 

                                                 
5 DEIR, pg VIII 
6 DEIR, pg 719 
7 DEIR pg 88-95 
8 DEIR pg 440, 446 -466, DCCCXXIV of 878, DCCCXLV of 878, DCCCXIX of 878 
9 DEIR, pg DCCCXXXIII of 878 
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5.3. Direct and permanent loss of approximately 4 754 ha of natural habitat, containing Species of 
Special Concern (SSC)10 (including Mopane Bushveld (4422.2 ha), Riparian Habitat (155 ha) and 
Ridge Bushveld (177.2 ha)).  This would result in a loss of critically endangered species, such as 
Marula and Mopane trees. The project area also includes Critically Biodiverse Areas (CBA) which 
would be unlawful to disturb, and must be maintained in a natural state;11  
 

5.4. Loss of ecological services provided by areas of high sensitivity including the pans (i.e wetlands) 
and woodland areas;12  
 

5.5. Negative impact on tourism and economy, through causing a permanent change in the local 
environment, which would negatively affect local tourism (losing future visitors to the area). Local 
tourism is described as an important sustainable source of income in the area;13 
 

5.6. Negative impact on agriculture, economy and food security: the DEIR itself confirms that the 
“financial impact of water shortages on the agriculture sector in Vhembe may cripple the agriculture 
economy of the region. For example, if the total affected area is planted with Tomatoes, at a yield 
of 45 tons per hectare and the price is R5 671/ton, the agriculture sector will lose an estimated R765, 
59 million in annual revenue”;14 (emphasis added) 
 

5.7. Loss of agricultural land and food insecurity: the DEIR itself confirms that “[t]he mining of the 
coalfields within the Vhembe district has the potential to negatively impact approximately 689 000 
ha of livestock and wildlife grazing lands”.15 This, in an area of South Africa that is vital for farming 
and food production; and 
 

5.8. Pollution: the various industrial projects will create air and water pollution.16  
 
6. As can be seen from the above, the negative implications are vast, and even the DEIR states that “[a]ll 

the negative impacts outway (sic) the positive impact associated with the proposed development”17 
and that the “potential negative impacts associated with the proposed project is considered to be 
significant, especially in terms of biodiversity, aquatics, climate change, air quality, waste and water”18 
(emphasis added). On this basis alone, the environmental authorisation (EA) for the project should be 
refused. 

 
7. In addition to the above, the recommendation19 by the Environmental Assessment Practitioner (EAP) is 

that an EA should only be considered by the Limpopo Department of Economic Development, 
Environment and Tourism (LEDET) if: 

                                                 
10 DEIR, pg , 335-336 & 352  
11 DEIR pg s 336 and 353 
12 DEIR, pg 352 
13 DEIR, pg 574 
14 DEIR, pg 495 
15 DEIR, pg 796 
16 DEIR ,pg  DCCCXXXIII of 878 
17 DEIR pg DCCCXXXIII of 878 
18 DEIR pg DCCCXXXIII of 878 
19 DEIR, pg IX 
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 “No alternative site(s), with significant less environmental sensitivity that may be suitable for such a 
type of development in the bushveld, can reasonably be identified and acquired. 

 Sustainable affordable water supply is secured and guaranteed for the proposed development…. 

 Alternative sources of bulk energy supply to the proposed SEZ site are further investigated and it 
reasonably be confirmed that no other sustainable and affordable energy supply solution exists. The 
mere fact that the site is located within the coal belt cannot be the main reason for developing 
another coal‐fired power station as energy source for the SEZ development. Maximising renewable 
energy as well as the use of other off site sources of energy must be considered as a condition for the 
development implementation. 

 An avifauna assessment is also undertaken for the designated site to verify flight paths and raptors 
which may nest on the project site and be collected for relocation to a suitable new site as an integral 
part of the Biodiversity Offset Strategy…” 

 

8. As can be seen from the DEIR and further assessment below, the negative implication of the project far 
outweigh any perceived positive outcomes; and further, the project, as currently proposed, clearly does 
not fulfil the recommendations put forward in the DEIR. The project should therefore not be authorised.  
 

9. These comments are structured under the following headings:  
 
9.1. South Africa’s Legal Standards applicable to the project;  

 
9.2. Procedural irregularities, including: the incorrect competent authority being the decision-maker 

for this project, and a conflict of interest in respect of LEDET being the designated decision-
making authority for the project; and public participation deficiencies, during this EIA process 
thus far;  

 

9.3. Substantive irregularities and noncompliance with the legal requirements for an EIA and for the 
granting of an authorisation in that:  

 

9.3.1. There are various information which is missing from the DEIR, which curtails the decision 
maker from making an informed decision; 

9.3.2. the need and desirability for this project has not been demonstrated -  any alleged 
economic and job creation gains are marginal compared to the negative impacts of the 
project, which will be irreversible, such as climate change, loss of biodiversity, water 
scarcity, and health impacts; 

9.3.3. the overall high negative climate change impacts, have dire consequences for the 
surrounding communities, and, as such the EA should be refused. Some of these climate 
impacts include water scarcity, which will result in negative impacts for communities in 
the area disrupting poverty eradication, impacting negatively on food security and in turn, 
causing economic losses; 

9.3.4. the air quality impacts and the health impacts are not adequately addressed;  
9.3.5. the impacts for various protected sites and culturally important sites have not been 

adequately assessed; and 
9.3.6. the socio economic impacts have not been adequately addressed; and 

 
9.4. Conclusion 
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II. LEGAL STANDARDS 

A. Constitution 

 
10. As indicated above, the EMSEZ project has far-reaching impacts for health, climate, well-being, and the 

environment, the EMSEZ will impact numerous fundamental rights enshrined in the Bill of Rights in the 
Constitution of the Republic of South Africa, 1996 (“the Constitution”). Government must therefore 
ensure that the proposed development – along with its associated activities and requisite EIA processes 
– respects, protects, promotes and fulfils these rights.  
 

11. In particular, the Constitution guarantees a right to an environment that is not harmful to health or well-
being; and to have the environment protected, for the benefit of present and future generations.20 The 
state has a duty to take reasonable legislative and other measures to give effect to that right. Therefore, 
all law – which includes EIA-related activities taken in terms of environmental legislation – must be 
consistent with, and give effect to, the right to an environment that is not harmful to human health and 
well-being.  
 

12. Other Constitutional rights that are relevant include: the right of access to water;21 the right to equality;22 
the right to human dignity;23 to just administrative action;24 and of access to information.25 The state, 
and the applicant in this instance, have a clear legal obligation to ensure that there is adequate public 
consultation and engagement with the public at all stages of the project.  

 

B. National Environmental Management Act and National Environmental Management Principles 

 
13. The overarching environmental legislation which gives effect to section 24 of the Constitution is the 

National Environmental Management Act, 1998 (NEMA).26  
 

14. The National Environmental Management (NEM) Principles in NEMA’s section 2, must be adhered to by 
any organ of state in all decision-making and when exercising its functions. Some of these binding 
directive principles are as follows:  

 
14.1.  “a risk-averse and cautious approach is applied, which takes into account the limits of current 

knowledge about the consequences of decisions and actions”;27 
 

14.2.  “negative impacts on the environment and on people's environmental rights be anticipated and 
prevented, and where they cannot be altogether prevented, are minimised and remedied”;28 

 

14.3. “Environmental management must be integrated, acknowledging that all elements of the 
environment are linked and interrelated, and it must take into account the effects of decisions on 

                                                 
20 section 24 of the Constitution of RSA.   
21 Section 27 of the Constitution  
22 Section 9 of the Constitution 
23 Section 10 of the Constitution 
24 Section 33 of the Constitution 
25 Section 32 of the Constitution 
26 Section 2(1) of the National Environmental Management Act, 1998.   
27 NEMA section 2(4)(a)(vii) 
28 NEMA section 2(4)(a)(viii)  
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all aspects of the environment and all people in the environment by pursuing the selection of the 
best practicable environmental option.”29 

 

14.4. “(r)esponsibility for the environmental health and safety consequences of a policy, programme, 
project, product, process, service or activity exists throughout its life cycle”;30 

 

14.5. “(t)he participation of all interested and affected parties in environmental governance must be 
promoted, and all people must have the opportunity to develop the understanding, skills and 
capacity necessary for achieving equitable and effective participation, and participation by 
vulnerable and disadvantaged persons must be ensured”;31 

 

14.6. “(d)ecisions must take into account the interests, needs and values of all interested and affected 
parties, and this includes recognising all forms of knowledge, including traditional and ordinary 
knowledge”;32 

 

14.7. “(d)ecisions must be taken in an open and transparent manner, and access to information must 
be provided in accordance with the law”;33 

 

14.8. “(g)lobal and international responsibilities relating to the environment must be discharged in the 
national interest”;34 

 

14.9. “The social, economic and environmental impacts of activities, including disadvantages and 
benefits, must be considered, assessed and evaluated, and decisions must be appropriate in the 
light of such consideration and assessment.”35 

 

14.10.  “(t)he environment is held in public trust for the people, the beneficial use of environmental 
resources must serve the public interest and the environment must be protected as the people's 
common heritage”;36 

 

14.11. “(t)he costs of remedying pollution, environmental degradation and consequent adverse health 
effects and of preventing, controlling or minimising further pollution, environmental damage or 
adverse health effects must be paid for by those responsible for harming the environment”;37 and 

 

14.12. “(s)ensitive, vulnerable, highly dynamic or stressed ecosystems, such as coastal shores, estuaries, 
wetlands, and similar systems require specific attention in management and planning 
procedures, especially where they are subject to significant human resource usage and 
development pressure”.38 

                                                 
29 NEMA section 2(4)(b) 
30 NEMA section 2(4)(e) 
31 NEMA section 2(4)(f) 
32 NEMA section 2(4)(g) 
33 NEMA section 2(4)(k) 
34 NEMA section 2(4)(n) 
35 NEMA section 2(4)(i) 
36 NEMA section 2(4)(o) 
37 NEMA section 2(4)(p) 
38 NEMA section 2(4)(r) 
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15. The Constitution and NEMA recognise the interrelationship between the environment and development, 
and envisages that all environmental considerations be balanced with justifiable socio-economic 
considerations through the principles of sustainable development. Socio-economic development that 
does not adequately account for environmental considerations can neither be deemed consistent with 
the Constitution nor with NEMA’s environmental management principles.  
 

16. Section 24O of NEMA sets out the criteria that must be considered by the competent authority when 
considering an application for EA. It is therefore important that the DEIR meets these criteria and places 
this information adequately before the decision-maker. These include the need to take into account 
relevant factors including any pollution, environmental impacts or environmental degradation likely to 
be caused if the application is approved or refused; the ability of the applicant to implement mitigation 
measures; and any feasible and reasonable alternatives to the activity and any feasible and reasonable 
modifications or changes to the activity that may minimise harm to the environment. 
 

17. Regulation 23 and Appendix 3 to the EIA Regulations, as amended, (GN 326, GG 40772 of 7 of April 2017) 
under NEMA set out the requirements for an environmental impact assessment report, these include: 

 

17.1. a motivation for the need and desirability for the proposed development;39 
 

17.2. a full description of the process followed to reach the proposed development footprint within 
the approved site as contemplated in the accepted scoping report, including: (i) details of the 
development footprint alternatives considered;(ii) details of the public participation process 
undertaken in terms of regulation 41 of the Regulations, including copies of the supporting 
documents and inputs;(iii)a summary of the issues raised by interested and affected parties, and 
an indication of the manner in which the issues were incorporated, or the reasons for not 
including them;(iv) the environmental attributes associated with the development footprint 
alternatives focusing on the geographical, physical, biological, social, economic, heritage and 
cultural aspects; (v) the impacts and risks identified including the nature, significance, 
consequence, extent, duration and probability of the impacts, including the degree to which 
these impacts—(aa) can be reversed;(bb)may cause irreplaceable loss of resources; and(cc)can 
be avoided, managed or mitigated;(vi)the methodology used in determining and ranking the 
nature, significance, consequences, extent, duration and probability of potential environmental 
impacts and risks; (vii) positive and negative impacts that the proposed activity and alternatives 
will have on the environment and on the community that may be affected focusing on the 
geographical, physical, biological, social, economic ,heritage and cultural aspects;(viii) the 
possible mitigation measures that could be applied and level of residual risk;(ix) if no alternative 
development footprints for the activity were investigated, the motivation for not considering 
such; (x) a concluding statement indicating the location of the preferred alternative 
development footprint within the approved site;40 and 
 

17.3. a reasoned opinion as to whether the proposed activity should or should not be authorised, and 
if the opinion is that it should be authorised, any conditions that should be made in respect of 
that authorisation.41 

                                                 
39 EIA Regulation, Appendix 3 Section 3(1)(f) 
40 EIA Regulation, Appendix 3 Section 3(1)(h)  
41 EIA Regulation, Appendix 3 Section 3(1)(q) 
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III. PROCEDURAL IRREGULARITIES 

 
18. There are various procedural irregularities pertaining to the EMSEZ application. These will be dealt with 

below. 

A. Conflict of Interest, Bias and Lack of Authority of the Decision Maker 

 
19. According to section 3(1) of the Promotion of Administrative Justice Act, 2000 (PAJA), administrative 

action must be procedurally fair.  This provision is based on section 33 of the Constitution.  
 

20. Further, administrative action is reviewable, in terms of PAJA, in instances where, inter alia:  
 

20.1. the administrator who took the decision is biased or reasonably suspected of bias;42 and 
 

20.2. a decision was taken by an administrator who lacked the authority to do so in terms of an 
empowering provision.43  

 
21. On the issue of bias, both actual bias and apparent bias, make an administrative decision invalid.44 

Apparent bias is where the administrator may not be actually biased against a person or decision, 
however it would appear to a reasonable person or the public that the administrator is biased.  This is 
based on the principle that "justice must not only be done but must also be seen to be done". Such 
circumstances that usually create such an impression are where there is a conflict of interest, such as 
monetary interest, a personal interest or a prejudice, shares in the company among others.  It is trite in 
law that a decision-maker cannot also be the applicant (or closely associated to the applicant) in the 
matter before the decision-maker; and the decision-maker cannot hold an interest in the outcome of the 
decision (such as having a financial interest, being the shareholder/director/chairman/member of close 
corporation who stands to benefit from the decision).45 
 

22. In this instance LEDA is the applicant in respect of the EMSEZ EIA, and the decision-maker is the 
Department of the Limpopo Economic Development, Environment and Tourism (LEDET).  There is a 
conflict of interest in that the applicant and the decision maker are essentially one and the same entity, 
or at the very least, closely connected and have an interest in the outcome of the granting of the EA, in 
that: 
 
22.1. According to LEDA’s 2019 financial report, LEDET is the holding company of LEDA, and holds 100% 

equity in LEDA.46  In other words, LEDA is 100% owned by LEDET;   
 

                                                 
42 Section 6(2)(a)(iii) of PAJA, 2000. 
43 Section 6(2)(a)(i) of PAJA, 2000. 
44 https://www.justice.gov.za/paja/about/review.htm 
45 Rose v Johannesburg Local Road Transport Board 1947 (4) SA 272 (W) – the decision by the chairman of the transportation 
board, was set aside as he was also a director of a taxi company, and the decision reached, the transportation board’s decision 
had an impact of excluding taxi company’s competitors; Bam-Mugwanya v Minister of Finance and Provincial Expenditure 
Eastern Cape [2001] ZAECHC 5  - the administrative action was set aside since one of the decision maker of the provincial tender 
board, was also a member of a close corporation who stood to benefirt from the decision and failed to recuse herself from the 
decision making process. 
46 LEDA Annual Report, 2017/8, at page 70  http://www.lieda.co.za/Wordpress/wp-content/uploads/2019/03/LEDA-AR-2018-
final.pdf  

http://www.lieda.co.za/Wordpress/wp-content/uploads/2019/03/LEDA-AR-2018-final.pdf
http://www.lieda.co.za/Wordpress/wp-content/uploads/2019/03/LEDA-AR-2018-final.pdf
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22.2. LEDET finances LEDA47, and during the period of 2016-2018, LEDET provided LEDA with a grant of 
over R1.2 billion;48  

22.3. In terms of function, LEDA is an “implementing agency of LEDET”49 or the “policy implementing 
arm of the province and LEDET”;50  
 

22.4. The MEC of LEDET appoints the board of directors of LEDA; approves the framework of their 
remuneration; and approves LEDA’s annual corporate performance plan and budget;51  

 

22.5. LEDET finances LEDA’s implementation of the EMSEZ project.  According to LEDET’s annual report 
2016-2017, LEDET transferred R355 million, for LEDET to (among other projects) complete the 
designation of  the EMSEZ project as a SEZ under the Strategic Economic Zones Act;52   

 

22.6. Also according to LEDET’s Annual Report, and the MMSEZ Strategic Report, the establishment of 
the SEZ is a strategic priority of the LEDET and MEC of LEDET. 53    LEDA’s 2019/20 Annual 
Performance plan, indicates that “(r)apid implementation of the SEZ programme”, is a contribution 
to LEDET’s priorities;54 

 

22.7. LEDET is on the board of LEDA, and a shareholder and a board member MMSEZ, a state owned 
company established to run the EMSEZ project;55 and 

 

22.8. The processes related to the establishment of the EMSEZ have been led by a Provincial Inter-
Ministerial Steering Committee, chaired by the MEC: LEDET (the decision-making authority in 
respect of this EIA).56 

 

23. As can be seen from the above, there is a blatant conflict of interest and there is no factual distinction 
between LEDA (the applicant for the EA) and LEDET (the decision-maker to grant the EA), in that LEDA is 
wholly owned, financed, managed and its members appointed by LEDET.  LEDET member is also on the 
Board of LEDET. 
 

                                                 
47 https://pmg.org.za/tabled-committee-report/2629/  
48 LEDA Annual Report, 2017/8, at page 144  http://www.lieda.co.za/Wordpress/wp-content/uploads/2019/03/LEDA-AR-2018-
final.pdf  
49 https://www.lieda.co.za/Wordpress/?page_id=36  
50 LEDA Annual Report, 2017/8, at page 9  http://www.lieda.co.za/Wordpress/wp-content/uploads/2019/03/LEDA-AR-2018-
final.pdf 
51 LEDA Annual Report, 2017/8, at page 54-55  http://www.lieda.co.za/Wordpress/wp-content/uploads/2019/03/LEDA-AR-
2018-final.pdf; LEDA Annual Performance Plan 2020/21 at page 11 https://mmsez.co.za/wp-
content/uploads/2020/09/AnnualPerformance-Plan-2020-21.pdf  
52 LEDET Annual Report 2016/7 at page 56 https://provincialgovernment.co.za/department_annual/560/2017-limpopo-
economic-development-environment-and-tourism-annual-report.pdf  
53 LEDET Annual Report 2016/7 at page 32 https://provincialgovernment.co.za/department_annual/560/2017-limpopo-
economic-development-environment-and-tourism-annual-report.pdf; MMSEZ Strategic plan 2020/21-2024/5, at page 26, 29 
https://mmsez.co.za/wp-content/uploads/2020/05/FINAL-MMSEZ-STRATEGY-06_MARCH-2020-For-Sign-off_23_03_2020.pdf 
54 LEDA Annual Performance Plan 2020/21 at pages 28-29 and 32 https://mmsez.co.za/wp-
content/uploads/2020/09/AnnualPerformance-Plan-2020-21.pdf 
55 MMSEZ Strategic plan 2020/21-2024/5, at page 19 https://mmsez.co.za/wp-content/uploads/2020/05/FINAL-MMSEZ-
STRATEGY-06_MARCH-2020-For-Sign-off_23_03_2020.pdf  
56 MMSEZ Strategic plan 2020/21-2024/5, at page 26 https://mmsez.co.za/wp-content/uploads/2020/05/FINAL-MMSEZ-
STRATEGY-06_MARCH-2020-For-Sign-off_23_03_2020.pdf 

https://pmg.org.za/tabled-committee-report/2629/
http://www.lieda.co.za/Wordpress/wp-content/uploads/2019/03/LEDA-AR-2018-final.pdf
http://www.lieda.co.za/Wordpress/wp-content/uploads/2019/03/LEDA-AR-2018-final.pdf
https://www.lieda.co.za/Wordpress/?page_id=36
http://www.lieda.co.za/Wordpress/wp-content/uploads/2019/03/LEDA-AR-2018-final.pdf
http://www.lieda.co.za/Wordpress/wp-content/uploads/2019/03/LEDA-AR-2018-final.pdf
http://www.lieda.co.za/Wordpress/wp-content/uploads/2019/03/LEDA-AR-2018-final.pdf
http://www.lieda.co.za/Wordpress/wp-content/uploads/2019/03/LEDA-AR-2018-final.pdf
https://mmsez.co.za/wp-content/uploads/2020/09/AnnualPerformance-Plan-2020-21.pdf
https://mmsez.co.za/wp-content/uploads/2020/09/AnnualPerformance-Plan-2020-21.pdf
https://provincialgovernment.co.za/department_annual/560/2017-limpopo-economic-development-environment-and-tourism-annual-report.pdf
https://provincialgovernment.co.za/department_annual/560/2017-limpopo-economic-development-environment-and-tourism-annual-report.pdf
https://provincialgovernment.co.za/department_annual/560/2017-limpopo-economic-development-environment-and-tourism-annual-report.pdf
https://provincialgovernment.co.za/department_annual/560/2017-limpopo-economic-development-environment-and-tourism-annual-report.pdf
https://mmsez.co.za/wp-content/uploads/2020/05/FINAL-MMSEZ-STRATEGY-06_MARCH-2020-For-Sign-off_23_03_2020.pdf
https://mmsez.co.za/wp-content/uploads/2020/09/AnnualPerformance-Plan-2020-21.pdf
https://mmsez.co.za/wp-content/uploads/2020/09/AnnualPerformance-Plan-2020-21.pdf
https://mmsez.co.za/wp-content/uploads/2020/05/FINAL-MMSEZ-STRATEGY-06_MARCH-2020-For-Sign-off_23_03_2020.pdf
https://mmsez.co.za/wp-content/uploads/2020/05/FINAL-MMSEZ-STRATEGY-06_MARCH-2020-For-Sign-off_23_03_2020.pdf
https://mmsez.co.za/wp-content/uploads/2020/05/FINAL-MMSEZ-STRATEGY-06_MARCH-2020-For-Sign-off_23_03_2020.pdf
https://mmsez.co.za/wp-content/uploads/2020/05/FINAL-MMSEZ-STRATEGY-06_MARCH-2020-For-Sign-off_23_03_2020.pdf
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24. Even if LEDET and LEDA are considered to be separate entities (which our clients dispute), they both have 
a significant interest in the outcome of the EA being granted, as both LEDET and LEDA spearhead the 
EMSEZ project, as their strategic priority, and LEDET funds the establishment of the EMSEZ project. 
 

25. LEDET and its MEC are therefore not a competent authority to decide on whether or not the EA should 
be granted, due to conflict of interest, resulting in actual and perceived bias due to substantial interest 
in the outcome of the decision. 
 

26. In addition to the issue of conflict of interest and bias, LEDET is not the competent authority to decide 
on the EA, having no authority in terms of NEMA. 
 

27. Section 24C(2) of NEMA is clear in that the Minister is the competent authority if the activity: 
 

27.1. has a development footprint that falls within the boundaries of more than one province or 
traverses international boundaries;57 or 
 

27.2. is undertaken, or is to be undertaken, by a provincial department responsible for environmental 
affairs or any other organ of state performing a regulatory function and reporting to the MEC;58 
or 

 

27.3. will take place within a national proclaimed protected area or other conservation area under 
control of a national authority.59 
 

28. The EMSEZ project will traverse international boundaries, due to the water requirement of the various 
project (and the bulk infrastructure associated with the project), as well as the adverse air pollution, and 
climate change impacts arising out of the project.   In particular:  

 
28.1. The EMSEZ project is estimated to require 80 million m3/annum, and this “demand will create 

immense pressure on the local and cross‐border water resources as well as the regional 
transferring catchments relevant to this study area….. the potential water resources within 
Zimbabwe considered to supply the SEZ.”60  The Limpopo river traverses Zimbabwe and therefore 
any abstraction, pollution from the SEZ will directly impact Zimbabwe.  According to the Economic 
Impact Assessment however, the total supply needs could be as much as 100 million m3/annum.61 
 

28.2. Any new bulk infrastructure such as water pipelines from Zimbabwe, railway lines and other 
transport networks, have transboundary implications.62 
 

28.3. Air pollution from the EMSEZ will have implication on air quality for Botswana, Zimbabwe and 
Mozambique. 
 

                                                 
57 Section 24C (2)(a)(i) of MENA 
58 Section 24C (2)(d)(ii) of NEMA 
59 Section 24C (2)(e) of NEMA 
60 DEIR, pg 448 
61 Economic Impact Assessment (Appendix Y), pg 28 
62 DEIR pg 90, 134. 
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29. As the project has a development footprint that traverses international and interprovincial boundaries, 
the Minister is the competent authority in terms of NEMA. 
 

30. Moreover, as indicated above, the EMSEZ project is undertaken by both LEDET and LEDA. . LEDET is a 
provincial department responsible for environmental affairs or any other organ of state performing a 
regulatory function and reporting to the MEC, as such according to section 24C(2) NEMA, the Minister 
must be the competent authority in respect of this EIA process. 
 

31. In addition, EMSEZ will be developed in and have impacts on various protected areas, international 
heritage sites, and conservation areas.  In particular, “the majority of the SEZ site falls within the category 
Ecological Support Area 1 (ESA 1). ESA 1 being in a largely natural state that retain significant importance 
from a process perspective (e.g. maintaining landscape connectivity).”63  Some of these protected areas 
include: UNESCO Vhembe Biosphere Reserve; National Parks (Kruger National Park, Mapungupwe 
National Park); Formal Protected Areas (Baobab Protected Reserve; Musina, Honnet, Nwanedi, Nzhelele, 
Happy Rest and Langjan Nature Reserve; Informal Protected Areas; National Protected Areas Expansion 
Strategy (NPAES) Focus Areas (Blouberg Langjan National Protected Areas); Private Nature Reserves 
(Averal, Nzhlelele);  Ecological Corridor Network;  Important Bird Areas (Vhembe, Mapungubwe, 
Soutpansberg, Blouberg).64 The EMSEZ and its associated coal mines would carve up the geographic 
center of the Vhembe UNESCO Biosphere Reserve (see Figure 1). Including a UNESCO World Heritage 
Site, the Mapungubwe Cultural landscape and a RAMSAR site, the Makuleke Wetlands. The DEIR 
recognizes that the area includes protected areas known for baobab trees (Musina Nature Reserve), 
endangered Cape Vultures (Blouberg Nature Reserve), gemsbok (Langjam Nature Reserve), and giraffe, 
antelope, and white rhino (Nwanedi Nature Reserve). The DEIR acknowledges the EMSEZ would affect a 
Critical Biodiversity Area 2 and Ecological Support Area 2, as well as the Blouberg reserve, the world’s 
largest breeding colony largest Cape Vulture colonies, earmarked for National Protected Area 
Expansion.65 In light the project impacting on various protected areas, according to NEMA, the Minister 
is the competent authority. 
 

32. CER previously addressed a letter to the Minister of Environment Forestry and Fisheries66, stating that 
the Minister is the competent authority in respect of this EIA process in terms of NEMA.  The Minister 
merely responded, in a letter dated 5 December 2019, that “(p)rior to the submission of the application 
for environmental authorization, the Department of Environmental Affairs (DEA) confirmed in writing 
that the LEDET will be the competent authority for this application.”67  
 

33. The mere declaration by the Minister that LEDET is the competent authority, in itself does not confirm 
valid authority by agreement in terms of section 24C(3) NEMA, nor  does it remedy the conflict of interest 
and bias in terms of PAJA, referred to above. To date no evidence of any agreement in writing has been 
provided, and we request that this be made publically available.   
 

34. Regardless of the existence of any agreement, s24C(3) of NEMA cannot override the need for  procedural 
fair administrative action in terms of PAJA. As already indicated, LEDET being the competent authority in 
relation to this process violates section 33 of the Constitution (the right to procedural fairness) and the 

                                                 
63 EMPR at 50. 
64 DEIR at 124.  
65 DEIR at 131-133. 
66 https://cer.org.za/wp-content/uploads/2019/11/Annexure-C-CER-letter-to-DEFF-of-21-10-19.pdf  
67 https://cer.org.za/wp-content/uploads/2019/12/EDMS-189311-Letter-Mr-Naidoo.pdf  

https://cer.org.za/wp-content/uploads/2019/11/Annexure-C-CER-letter-to-DEFF-of-21-10-19.pdf
https://cer.org.za/wp-content/uploads/2019/12/EDMS-189311-Letter-Mr-Naidoo.pdf
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requirements of PAJA.  The Minister is the correct competent authority in terms of NEMA, and any 
decision taken by LEDET in relation to this EIA and any subsequent EIA and licence processes, will be 
unlawful, procedurally unfair, and have strong grounds for a review under PAJA.  
 

B. The need for a Strategic Environmental Assessment  

 
35. Paragraphs 28-37 of our FSR comments of 1 November 201968 indicated why a Strategic Environmental 

Assessment (SEA) was necessary prior to any EIA being conducted in respect of the project, given the 
sheer size of the EMSEZ project. These same arguments remain applicable in this instance and are again 
referred to. We note that a SEA was conducted for the Tubatse SEZ which is also located in Limpopo, and 
there is no reason that the same should not apply to the EMSEZ project. 
 

36. In the 5 December 2019 letter, the Minister indicated, that there is no requirement for a SEA to be 
conducted, since there is no legal requirement to do so.  However, according to NEMA, all relevant 
consideration must be taken into account when reaching a decision, and according to the EIA guidelines. 
 

37. As indicated above, a SEA is necessary in this instance, and the arguments made in our FSR comments 
therefore are still applicable.  

 

C. Flawed Public Participation 

 
38. The deficiencies in the public participation process as described in paragraphs 125 to 132 of our FSR 

submissions still apply and should be read in conjunction with the arguments below. 
 

39. There is a clear legal obligation on the applicant to ensure that there is adequate public consultation and 
engagement at all stages of an EIA process We note with concern that the public consultation and 
participation process conducted in relation to EMSEZ has been woefully inadequate. This is highly 
problematic as it threatens I&APs’ rights to a fair process and access to information. These issues and 
concerns include, inter alia: 
 
39.1. The advertisements of the EIA process were placed in two newspaper advertisements and no 

additional means were used to reach a wider pool of I&AP.  There is no indication that additional 
such as water users in Zimbabwe, for example have been made aware of this project. We submit 
that an advertisement should have also been placed in an official Gazette that is published 
specifically for the purpose of providing public notice in terms the EIA Regulations.  Further that 
all those that rely on the catchment or on the water resource from Zimbabwe from which we 
propose to obtain water should have been notified. We submit further that the proposed 
placement of only one English advertisement and one Venda advertisement to notify potential 
I&APs of the availability of the EIA Reports is wholly inadequate for this SEZ, given its scale, range 
and potentially significant impacts. This project is of  national, if not global, significance.  The public 
participation guidelines as well as PAJA indicate various ways in which public participation can be 
undertaken. These include broadcasting on community and local radio stations. This bare 

                                                 
68 https://cer.org.za/wp-content/uploads/2019/11/EMSEZ-submissions-on-FSR-1-11-19.pdf 
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minimum approach to public participation limits the notification to a restricted pool of I&APs, and 
considerably curtails input into the EIA process.  
 

39.2. There are many people, particularly those who will be impacted by the project, who do not have 
access to the resources and expertise required to access, consider and comment on the records 
relating to the project, which are voluminous and technical in nature. Yet this project will have 
significant implications in terms of its scale and range of harmful impacts - which include climate 
change and health impacts – particularly for communities living in the areas where the project will 
be based. In order to ensure access to a reasonable, adequate and fair public participation process, 
the project’s proponents should have used (and must in future use) reasonable alternative 
methods to inform affected communities of the significant adverse health, climate and 
environmental impacts that this project could have on them.  As one example, we refer to a public 
consultation meeting took place right up until the week before the 22 October 2020 submission 
date. It is unreasonable to expect communities to be able to consider what is very technical 
content and then submit comments a week after the consultation meeting.  Furthermore, there 
are over 24 expert reports, with over 9000 pages in volume. These were made available on the 
internet, in special Zipped format, which require special programs to open, and many megabites 
to open.  This presumes that everyone has access to internet, internet data, and has the know-
how on how to open these Zipped documents.  In addition to these technical difficulties, which 
are beyond the reach of ordinary South Africans, these technical reports are these reports only 
available in English.  Moreover, some of these expert reports (such as on water, and tourism) were 
missing from the website well into the commenting period.  The special format of the reports, the 
unavailability of the reports, and the fact that these are online and only in English makes the public 
participation inaccessible for most people – particularly those living in the area where the project 
would be based.   

 

39.3. We note that the draft MMSEZ EIA report is voluminous and given the magnitude of the project, 
its associated impacts as well as the length of the report, I&APs should have been initially afforded 
a longer period of time for commenting. The 50 day period allowed for the public to comment on 
the report was too short to allow the public to meaningfully evaluate and comment on the 
contents. The CER has long contested the Constitutionality of the short timeframes prescribed by 
NEMA’s EIA Regulations for commenting on EIA documents. The timeframes are too short to allow 
for adequate and meaningful assessment and participation, as required by the Constitution and 
PAJA.  

 

39.4. Notwithstanding the short timeframe for public participation, given that some of the reports were 
not available during the comment stage, CER enquired about the extension of the commenting 
stage, and have not received a response from the EAP.  In these circumstances, our clients’ rights 
to make further submissions are reserved. 

 

40. We remind you that the proposed development is situated across historically disadvantaged areas. These 
people must be afforded a reasonable opportunity to consider, understand, and provide informed input 
into the proposed development and its associated processes, which will undoubtedly have a direct 
impact on their daily lives, health and well-being. These are the people who will bear the brunt of the 
impacts of proposed development and we submit that environmental justice demands that their voices 
be heard. A process which does not provide for this or does not adequately consider their input will be 
unfair, flawed and in conflict with our Constitution. 
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41. In light of the above, we remind you that NEMA’s section 2 principles; in particular section 2(4)(f), make 
clear that “[t]he participation of all interested and affected parties in environmental governance must be 
promoted, and all people must have the opportunity to develop the understanding, skills and capacity 
necessary for achieving equitable and effective participation, and participation by vulnerable and 
disadvantaged persons must be ensured”.  

 

 

IV. SUBSTANTIVE, MATERIAL IRREGULARITIES IN THE DEIR 

 

42. There are a number of material irregularities and deficiencies in the DEIR which are addressed in detail 
below. These deficiencies and irregularities render the DEIR noncompliant with the requirements of 
section 24(4) NEMA and the EIA Regulations. These flaws also make it impossible for a competent 
authority to effectively exercise his/her obligations under section 24O NEMA in considering the DEIR and 
making a decision whether to authorise the project. 
 

A. Material Information Absent from the DEIR 

 

43. Failure to submit relevant reports, and consideration of all relevant factors, should result in the EIA being 
refused, in terms of obligations under NEMA and the EIA Regulations as discussed above. The following 
gaps exist in the current DEIR, which renders the decision maker unable to make an informed decision 
on the current DEIR: 

 

43.1. There is no detailed Social Impact Assessment for the project:  Whilst there is an economic 
impact assessment, which is merely a market report highlighting primarily the positive impacts 
of the project, and whilst glossing over the negative impacts.  Some of the social impacts are 
mentioned in this report as well as the Tourism and Agricultural assessment report, however 
there is no single detailed social impact assessment addressing the social impacts of the project 
on the communities in Limpopo, and along the Limpopo catchment, which includes communities 
extending into Zimbabwe.  There is no detailed assessment of the municipal infrastructures and 
the pressure that this may undergo as a result of the project. There is also no detailed and 
adequate discussion on the number of jobs as a result of the current economic drivers in the 
region.  For instance, number of jobs that currently exist in tourism and agriculture and 
biodiversity based jobs in the region (such as mopani worm industry); the impact of the EMSEZ 
on those jobs and livelihoods in existing sectors like tourism, biodiversity, farming and 
biodiversity related jobs; how the EMSEZ project may disturb the existing social structures;  as a 
result of the project, among others.  
 

43.2. As mentioned above, the Economic Impact Assessment is deficient in that it does not address 
the current jobs in existence, and how these may be impacted by the project.  Moreover, there 
is no discussion on the justification of the number of jobs, number of local jobs, the types of jobs 
are available and what qualifications are needed and where the jobs are. 

 

43.3. There are no separate, specialist geohydrological impact assessments, groundwater 
assessments, surface water assessments, or wetland impact assessments, especially in the 
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context of climate change, included in the DEIR.  The current freshwater impact assessment 
submitted with the DEIR, is insufficient to fulfill the role of these specific reports, especially given 
that there is insufficient water for the EMSEZ project. Water availability is a critical concern not 
only for this project, but for food security, tourism and other economic drivers in the region, and 
those that rely directly on the water for survival.  Even the DEIR recommended that it is 
“extremely important that both surface and ground water studies be conducted to delineated 
availability, capacity and future balances as a result of the water demand for the SEZ as well as 
the water demand of a growing population within the Musina and Makhado municipalities.”69 

 

43.4. No Avifaunal Impact Assessment has been conducted, and this deficiency is identified in the 
DEIR,70 

 

43.5. The proposal of building the Musina Dam and implication of those projects are not identified, or 
addressed, including in the cumulative impacts;  

 

43.6. The associated infrastructures such as railroads and other transport networks, bulk water supply 
pipelines are not identified, and the impacts are not assessed;  

 

43.7. The DEIR itself indicates that there are numerous gaps and deficiencies in the assessment, 
including that no detailed prior site selection process had been followed and this site was 
designated and gazetted in 2017, prior to undertaking any EIA or detailed site selection process.71   

43.8. The Present Ecological State (PES) of all the wetlands and pans in the region was not assessed, 
nor was the role of these wetlands in the recharge of the surfacewater and groundwater systems. 
  

43.9. From a climate change perspective, frequent floods will risk damage to properties and people, 
but also result in pollution being discharged into the water system.  Thus assessment of recent 
rainfall patterns are vital in the assessment of floodlines and floodline delineation.  The DEIR 
however, did not include any rainfall data including the most recent rainfall data. 

 

43.10. The DEIR and most of the expert reports do not make informed recommendation on whether or 
not the project should go ahead, based on its respective findings.  Such informed 
recommendation is a requirement in terms of the EIA Regulation. 
 

44. Any identified gaps in the DEIR should have been addressed, and the gaps are a fatal flaw to the DEIR.  
These gaps should not be recommended to be filled at a later stage, or be included in an EA as a condition 
to be fulfilled.  Purely and simply, the impacts of the project have not been adequately assessed and the 
requirements of section 24(4) NEMA have not been dispensed with. These need to be assessed before 
any decision is to be made. 

 

 

 

 

                                                 
69 DEIR, pg 429 
70 DEIR, pg DCCCXLV of 878 
71 DEIR, pg DCCCXLIV of 878 
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B. Need and desirability, no go option, and recommendation is deficient  

 
45. DEFF’s (the DEA’s) 2017 Guideline on Need and Desirability (“the DEFF Guideline”) sets out a list of 

questions that should be answered when considering need and desirability of a proposed development, 
in order to make an evaluation of the project.72 These questions include:  
 

45.1. how will this development (and its separate elements/aspects) impact on the ecological integrity 
of the area, including how will this development impact on non-renewable resources? What 
measures were explored to firstly avoid these impacts?73  

 

45.2. how were the global and international responsibilities relating to the environment i.e. RAMSAR 
sites, climate change etc. taken into account?74  

 

45.3. what is the socio-economic context of the area, and in considering the socio-economic context, 
what will the socio-economic impacts be in relation to the development (and its separate 
elements/aspects), and specifically also on the socio-economic objectives of the area?75  
 

45.4. Considering the linkages and dependencies between human wellbeing, livelihoods and 
ecosystem services, describe the linkages and dependencies applicable to the area in question 
and how the development’s socio-economic impacts will result in ecological impacts (e.g. over 
utilisation of natural resources, etc.)?76 
 

46. The DEFF Guideline stresses that “whether a proposed activity will be in line with or deviation from the 
plan, framework or strategy per se is not the issue, but rather the ecological, social and economic impacts 
that will result because of the alignment or deviation.”77 
 

47. Despite the above, all the questions in the DEFF guideline have not been adequately assessed. For 
instance, the DEIR simply states that “(o)n a municipal planning level, the proposed project does not 
contradict any of the objectives set within the both municipalities. The proposed project will be in line 
with and supportive of the IDP’s objective of creating more job opportunities.”78   

 

48. As indicated in paragraph 47 above, according to the DEFF Guidelines, this simply misses the point, since 
the DEIR does not adequately assess the ecological, social and economic impacts that will result because 
of the EMSEZ’s alignment or deviation from the IDC. For instance, the National Development Plan (NDP) 
itself recognises that South Africa’s market and policy failures have resulted in the global economy 
entering a period of ‘ecological deficit’ as natural resources – such as groundwater, terrestrial 
biodiversity, freshwater ecosystems, crop land and grazing – are being degraded, destroyed, or depleted 
faster than they can be replenished. Towards this end, the NDP 2030 recognises that, the country needs 
to:  

                                                 
72 2017 Guideline on Need and Desirability 
https://www.environment.gov.za/sites/default/files/legislations/needanddesirabilityguideline2017_0.pdf 
73 2017 Guideline on Need and Desirability at 1.6   
74 2017 Guideline on Need and Desirability at 1.8   
75 2017 Guideline on Need and Desirability at 2  
76 2017 Guideline on Need and Desirability at 2.8 
77 2017 Guideline on Need and Desirability at pg 8 
78 DEIR pg DCCCXLIII of 878 

https://www.environment.gov.za/sites/default/files/legislations/needanddesirabilityguideline2017_0.pdf
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 “Protect the natural environment in all respects, leaving subsequent generations with at least an 
endowment of at least equal value.  

 Enhance the resilience of people and the economy to climate change.  

 Extract mineral wealth to generate the resources to raise living standards, skills and infrastructure 
in a sustainable manner.  

 Reduce greenhouse gas emissions and improve energy efficiency”.79  
 

49. The full alignment or misalignment with various national, provincial and local development policies, were 
not discussed.  Further there is inadequate discussion in the DEIR on the ecological, social and economic 
impacts that will result from such alignment or deviation with the IDC and other policies are not fully 
articulated in the DEIR.  For instance, any project which creates jobs will, by default, meet one of the IDC 
objective. As indicated, there are more than one objective to the IDC and these are not discussed.  
Moreover, DEIR is also silent on how the EMSEZ project will impact on the current economic drivers, 
livelihoods and jobs of the Limpopo Region including agriculture and tourism. 
 

50. The DEIR however, states that “The proposed project is considered to have an overall high negative 
environmental impact, low‐medium positive social and economic. Due to the site being very sensitive in 
terms of environmental features (ecology, aquatic features, etc.) and the introduction to possible 
greenhouse gases, air quality, noxious gasses, climate change impacts, etc. all which will have a negative 
impact on the environment and surrounding areas….The potential negative impacts of the development 
on the natural, tourism, and agricultural environment of the site and the region may in all likelihood, 
outweigh the identified positive impacts associated with the potential social and economic development 
benefits in the longer term.”80 However, despite these damning conclusions, the DEIR does not go on to 
recommend that the project should not go ahead, even though such informed recommendations are a 
requirement specified in the EIA Regulation. The DEIR instead, continues to then highlight the positive 
impacts of job creation and economic impacts, and proposes ineffectual or weak mitigation measures.  
 

51. This is highly concerning since, according to various reports, certain impacts cannot be mitigated.  For 
instance, biodiversity offsets need to be considered, since much of the wetland will be destroyed, and 
due to there being no feasible and financially-viable mitigation measures, climate change impacts 
resulting from the coal-fired power station as well as various industries requiring coking facilities, cannot 
be mitigated. Moreover, thousands of hectares of agricultural land will also be destroyed and this too 
cannot be mitigated, and tourism (and associated jobs) will be impacted by establishment of an 
unnecessary industrial complex in a pristine area. Further, there is insufficient water availability in the 
region, and as such competition of water supply will result in food insecurity, and negative impacts for 
the community. The DEIR therefore states that “should the development be granted authorisation by 
LEDET, the entire site will be negatively impacted upon, and a biodiversity offset and implementation plan 
will have to be provided for offsetting environmental damage.”81 
 

52. As can be seen from the above, the requirements of the NEMA and EIA regulations, which require the 
need and desirability to be established, has not been met. Even with the deficiency however, the DEIR  
states that the overall alleged positive job creation impacts are only low-medium whilst the negative 

                                                 
79 DEIR pg DCCCXLIII of 878 
80 DEIR pg DCCCXLIII of 878 
81 DIER, pg VIII of 878 
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impacts are high. Some of the negative impacts will be permanent and irreversible. The negative impacts 
of the project are clear and undisputed even in the DEIR. Further, nowhere is stated how this project is 
necessary. On this basis alone the EMSEZ authorisation should be refused. 
 

C. Climate Change Impacts 

 
53. The EMSEZ project will be a substantial emitter of GHGs with a significant contribution to the climate 

crisis to which South Africa is extremely vulnerable (as confirmed in its own National Climate Change 
White Paper).82 
 

54. We have, in many instances, pointed out that the reduction of South Africa’s GHG emissions is not merely 
an international obligation but a Constitutional imperative. We submit that allowing the EMSEZ to go 
ahead would be a flagrant violation of, inter alia, the Constitutional rights: to human dignity; to life; and 
to an environment not harmful to health or well-being and to have the environment protected for the 
benefit of present and future generations, on the basis of the immense climate change impacts that the 
EMSEZ will have.  

 
55. The international community, including South Africa, has committed to limiting the global average 

increase in temperature to "well below 2°C above pre-industrial levels" and to "pursue efforts to limit the 
temperature rise to 1.5 °C above pre-industrial levels". This requires South Africa to take urgent action to 
drastically reduce its fossil fuel emissions, not ramp them up. The EMSEZ would move South Africa very 
far in the wrong direction, particularly with a proposed 3 300MW coal-fired power station, other 
metallurgical plants requiring coking facilities, cement plant, other proposed industrial processes, and 
associated mining activities.  
 

56. In addition to South Africa’s obligations under the Paris Agreement (which it has ratified), the UN 
Secretary General (Mr Antonio Guterres) has repeatedly pleaded that no new coal plants be built after 
2020,83 if we have any  intention of securing a viable climate for the future, as per the findings and 
recommendations of the UN Intergovernmental Panel on Climate Change (IPCC) in its October 2018 
Special Report,84 which include that:  

 
56.1. the risks and consequences of allowing temperature increases to reach even 1.5 degrees Celsius 

are dire;  
 

56.2. limiting global warming to 1.5°C would require rapid and far-reaching transitions in land, energy, 
industry, buildings, transport, and cities;  

 

                                                 
82 P8 
83 Statement from the United Nations Secretary-General, António Guterres of 18 May 2019, which states that: “We must 
understand that the battle against climate change requires the political will for transformational policies in energy, mobility, 
industry and agriculture. This is why in the Pacific I have consistently conveyed three urgent messages to world leaders. First, we 
must shift taxes from salaries to carbon. We need to tax pollution, not people. Second, we must stop subsidizing fossil fuels. 
Taxpayer money should not be used to boost hurricanes, spread  drought and heatwaves, melt glaciers and bleach corals. Third, 
we must stop building new coal plants by 2020. We need a green economy not a grey economy” (emphasis added). Available 
at: https://www.un.org/press/en/2019/sgsm19584.doc.htm.    
84 The report can be accessed here: https://www.ipcc.ch/sr15/   

https://www.un.org/press/en/2019/sgsm19584.doc.htm
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56.3. the global net human-caused emissions of carbon dioxide (“CO2”) must fall by about 45% from 
2010 levels by 2030, reaching ‘net zero’ around 2050, and that reducing the emission by half 
would result in only 66% chance of reducing temperature to 1.5 degrees celcius; and  

 

56.4. a 60-80% reduction in the use of coal by 2030 and negligible use of coal by 2050 are necessary.  
 

 

57. The EMSEZ developments would also likely significantly exacerbate South Africa’s extreme vulnerability 
to the impacts of climate change, and climate change impacts could have serious consequences on the 
EMESEZ and its project components.85 For example, investigations at a national level have confirmed 
that climate change will reduce the water yield throughout the region.  

 
58. According to the 2016 LEDET Provincial Climate Change Response Strategy86 (“LEDET Strategy”):  

 
“…the region is likely to experience greater variability in rainfall, and will almost certainly 
witness an increase in evaporation rates, implying a drier future even in the presence of 
greater rainfall and heavy rainfall events. Limpopo Province would therefore experience 
regular droughts and heat intensity, water shortages, spread of diseases with adverse effects 
on the economy, natural resources, infrastructure, human health and community livelihoods. 
Water shortages are already a key feature in the drier Limpopo Province and the situation is 
going to become even more severe as a result of climate change. Important water use sectors 
such as agriculture and electricity generation (i.e. the energy sector) will face severe effects 
from climate change” (emphasis added).87  

 
59. Furthermore, the LEDET strategy finds:  
 

“ [a] detailed climate change vulnerability assessment for Limpopo revealed that sectors such 
as human health, agriculture, plant and animal biodiversity, water resources, and water and 
road infrastructure, livelihoods as [sic] areas showing the highest vulnerability to climate 
change mainly because the Province comprises predominantly rural areas that are dependent 
on rain-fed agriculture with a low economic development, low levels of human and physical 
capital, poor infrastructure standing, and therefore very low adaptive capacity.”88  

 
60. The strategy concludes: “in most climate change scenarios projected for the Limpopo river basin in South 

Africa, future water supply availability will ‘worsen considerably’ by 2050.”89  
 
61. A May 2017 report by the Academy of Science of South Africa entitled ‘First Biennial Report to Cabinet 

on the State of Climate Change Science and Technology in South Africa’ highlights the key climate change 
challenges and impacts in South Africa over the next 30 years.90 The report states that “[t]he strongest 

                                                 
85 National Climate Change Response White Paper, pg 8 
86 LDEDET, Provincial Climate Change Response Strategy (2016-2020). Available at: http://www.ledet.gov.za/wp-
content/uploads/2016/11/Limpopo_Climate_Change-Response_Strategy_-2016_2020_Final.pdf.   
87 LDEDET, Provincial Climate Change Response Strategy (2016-2020), pg 19   
88 LDEDET, Provincial Climate Change Response Strategy (2016-2020), pg 4   
89 LDEDET, Provincial Climate Change Response Strategy (2016-2020), pg 27 
90 The Academy of Science of South Africa (ASSA) The State of Climate Change Science and Technology in South Africa (May 
2017), available at http://www.dst.gov.za/index.php/media-room/latest-news/2236-report-investigates-climate-changescience-and-

technology   
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impacts of climate change in South Africa in the first half of the 21st century will be on the security of 
freshwater supplies to industry, towns and agriculture; on crop and livestock agriculture, due to less 
favourable growing conditions; on human health, due to heat stress and disease spread, particularly in 
urban areas; and on biodiversity, due to shifting habitat suitability.”91  
 

62. In addition to the above, according to the then Department of Water and Sanitation (DWS)’s “Climate 
Change Risk and Vulnerability Assessment of Water Resources in the Limpopo WMA” (“2018 DWS 
Study”)92: 

 

62.1. “Groundwater resources in the Mogalakwena and the Sand Catchment have been heavily 
utilised, and possibly over exploited..”;93 
 

62.2. “The area is in deficit due to the over allocation and over development of irrigation”;94 
 

62.3. “Water quality issues are already a challenge in the limpopo catchment, hence when climate 
change projections are taken into considerations (sic), the impact will be very serious”;95 

 

62.4. Projected increase in tempreature, and drought will lead to increase in water demand, especially 
to meet the Limpopo Water Management Area, which is one of the main torpical food producer; 
increase in water quality deterioration which is described to be “disasterous”;96  

62.5. Increased flood events will result in spill of mine waste dams, municipal treatment and acid mine 
drainage;97 
 

62.6. Surface and ground water levels will decrease due to climate change, and there will be decreased 
water supply and water quantity;98 

 

62.7. Climate change impacts will impact shared water supplies, namely Botswana, Zimbabwe and 
Mozambique;99  

 

62.8. Due to drought, some wetland and wetland ecosystems, riverines and reverine ecosystem will 
disappear;100 and 

 

62.9. Reduced rainfall and drought will also impact the capacity of the rivers to dilute pollution in the 
region and will lead to water toxicity.101 

 

                                                 
91 The Academy of Science of South Africa (ASSA) The State of Climate Change Science and Technology in South Africa (May 
2017), pg 15   
92 Copy may be made available on request. 
93 2018 DWS Study, pg 9 
94 2018 DWS Study, pg 10 
95 2018 DWS Study, pg 17 
96 2018 DWS Study, pg 25-26 
97 2018 DWS Study, pg 26, 47. 
98 2018 DWS Study, pg 26, 46. 
99 2018 DWS Study, pg 44-45. 
100 2018 DWS Study, pg 44. 
101 2018 DWS Study, pg 45. 
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63. Despite the serious climate change implications, only a cursory mention of these impacts is made in the 
DEIR.  According to the DEIR the following climate change impacts are identified: 

 
63.1. Temperature increases will be a health hazard, reduce labour productivity, and worsen air quality 

conditions in the SEZ.  These health impacts from extreme heat include heat stress and stroke, 
exacerbation of pre-existing heart condition, and kidney injury from dehydration, with the 
elderly and childrenbeing most severely impacted;102 
 

63.2. Temperature increase will negatively impact food security and rural communities relying on their 
own food production;103   

 

63.3. Water scarcity and increasing constraints in terms of access to water could negatively impact 
Eskom’s functionality. In turn, disruptions in Eskom’s ability to generate power could negatively 
impact on the construction of EMSEZ;104 

 

63.4. Whilst the DEIR does not provide specific detail of the how the risk will impact the communities, 
flash floods are identified as a risk, with Makhado Local Municipalities having experienced a 
number of related disaster incidents in the past two years;105 

 

63.5. Social vulnerability to climate change (i.e how well communities in the area are able to cope 
with, and respond to, climate change events like flash floods, drought and heatwaves) in the case 
of the Musina and Makhado Local Municipality affects , among others, informal housing, poverty, 
a high dependency ratio and limited/insufficient social infrastructure.106  

 

63.6. Water scarcity especially in informal settlements could lead to water-bourne disease;107  
 

63.7. Climate change will exacerbate the already problematic issues of water quality and quantity, and 
Vhembe District Municipality’s wastewater management is already in a “critical state”, receiving 
a 16.3 % (out of a score of 100%) Green Drop System Audit in 2011/2012. Climate change impacts 
will further impact the critical state of affairs of the water system in the area and will “result in 
less water being available for irrigation and drinking purposes, which impact negatively on the 
livelihoods of communities, especially in rural areas.”108 

 

63.8. Climate‐related food insecurity, service incapacity and climatic impacts on subsistence‐based 
livelihoods lead to increased migration.109 

 

63.9. The ecosystem services allow mitigation of climate change events, such as wetlands, which 
regulate floods, and trees which remove air pollution, reduce temperature, and prevent erosion 
of soil. Climate change and human activities lead to ecosystem change and impact those who 

                                                 
102 DEIR, pg 429 
103 DEIR, pg 429 
104 DEIR, pg 457 
105 DEIR, pg 457 
106 DEIR, pg 458 
107 DEIR, pg 459 
108 DEIR, pg 461 
109 DEIR, pg 462 
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rely on nature for survival. The degradation and loss of ecosystem services will most likely affect 
lower income and vulnerable people disproportionately. This has the potential to be a significant 
barrier to reducing poverty.110 

 

63.10. Land has the capability to act as carbon sink and as such, changes in land cover and the loss of 
natural vegetation, could affect regional climate and result in, inter alia, accentuated warming 
and increased intensity, frequency and  duration of extreme events.111 

 

63.11. Costs of electricity as a result of the Carbon Tax, could increase by just under ZAR 1 million per 
year between 2022‐2030 and by ZAR 2.3 million per year from 2030, and this would be passed 
on to consumers. 

 

63.12. Specifically related to the EMSEZ project, the impact of the Musina‐Makhado project’s 
greenhouse gas inventory is considered to be HIGH due to the total emissions from the project 
being between 11% and 16% of South Africa’s carbon budget.112 

 

63.13. The DEIR itself states that the lack of design data and process details prevent an analysis of 
possible alternatives. This assessment therefore urges that the EIAs for the various activities 
within the SEZ consider appropriate alternatives in terms of project design to identify 
opportunities for potential mitigation alternatives related to emission intensities.113 

63.14. The DEIR further indicates that “the mere fact that the site is located within the coal belt cannot 
be the main reason for developing another coal‐fired power station as energy source for the SEZ 
development. Maximising renewable energy as well as the use of other off site sources of energy 
must be considered as a condition for the development implementation.” It states further that 
the development of the coal-fired power station should be a last resort, and only take place if 
there is carbon capture and storage from the date of commissioning of the power plant.114  
Elsewhere in the report however, it states that CCS is not viable since it would increase the 
efficiency of the plant, and increase the price of electricity significantly, and that an Ultra Super 
critical power plant with SO2 removal was found to be most favourable.115 
 

63.15. Despite there being no alternative and feasible technology being available to substantially 
mitigate the GHG emissions of the project (due to peohibitive costs and other reasons), the DEIR 
indicates that cumulative addition to climate change and GHG emissions of the project before 
Mitigation will be High, After Mitigation they will be Low-Medium.116  

 

63.16. Climate change impacts would impede the operation of the SEZ as a whole. Increased drought 
would impact the availability of water for the SEZ operations (including the coal plant and 
ferrochromium plant which require large amounts of water to operate). Since the various 
industries will obtain energy from the coal plant, should it not be able to operate, various other 

                                                 
110 DEIR, pg 462-3 
111 DEIR, pg 463 
112 DEIR, pg 440 
113 DEIR, pg 442 
114 DEIR, pg DCCCXLIII of 878 
115 DEIR, pg 707 and 711. 
116 DEIR, pg DCCCXXXVI of 878 
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industries relying on the coal plant would also not be able to operate, and ultimately impact the 
productivity of the EMSEZ as a whole.117 

 

63.17. Without the EMSEZ project, Limpopo region’s water is fully allocated - the majority of the 
provincial water use demand is used for irrigation, mining and energy and some water to service 
rural areas.  The EMSEZ project, which requires large quantities of water would thus be 
problematic.118 

 

63.18. There are already water contamination issues in the region in that 43 % of the dams in the 
province have safety issues with additional issues of high‐water contamination impacting the 
quality of the water. The EMSEZ project impacts the other water users region  - both in terms of 
water availability and quality, and this would be worse in drought situations.119 

 

63.19. There are options to mitigate the greenhouse gas emissions of the SEZ during the operational 
phase of the various activities. These options will not alter the impact rating of greenhouse gas 
emissions on climate change in terms of the extent, duration or probability of the impacts. 
Mitigation can only alter the magnitude of the impact primarily by reducing the quantity of 
greenhouse gas emissions.120  

 

 
64. There are several deficiencies with the Climate Change Impact Assessment (CCIA), which informed the 

DEIR, and these include the following: 
 
64.1. The CCIA indicates that the report was based on a 2°C target instead of the 1.5°C degree scenario 

prescribed by the UN’s IPCC as the safe level for GHG emissions and set out in the Paris 
Agreement. The DEIR itself admits that it would be problematic, if a 1.5°C target is set, as is 
envisaged in the Paris Agreement (as the parties must “pursue all efforts” to ensure temperature 
increases do not exceed 1.5°C above pre-industrial levels).  Since the UN recommends that in 
order to avoid dire consequences all countries would need to  meet the 1.5 degree target, this 
report should have addressed this scenario.121 
 

64.2. Questionable carbon intensities and emission reduction: For the steel plant, stipulated carbon 
intensities are 0.37 tCO2/ton steel, where the industry norm in 2018 is 1.85 tCO2/ton steel. The 
figures used seem not to be consistent with the industry norm, which means that the figures 
provided could be inaccurate.  Moreover, carbon intensities of emissions for certain industries, 
transport, construction of dams etc have not been included or estimated. This therefore means 
that the total predicted GHG emission could be much higher than what is contained in the DEIR 
and the CCIA. In terms of emission reductions, are also questionable in that the targets are no 
lower than current emieeion intensity as according to the IPCC.  

 

64.3. There is no evidence of alternative technologies with less emission intensity in the design 
documents, for all industries listed. 
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64.4. The contention that from an international perspective the project would lead to a 10 MtCO2/y 
global emission decrease is not elaborated or justified in the DIER122  

 

64.5. Utilising groundwater, during the construction phase to cure the water deficits would not be a 
sustainable since groundwater extracted from aquifers next to the Limpopo is functionally 
identical to pumping it out of the river itself. Moreoover, alternative water sources from  
Zimbabwe would have flowed into the Limpopo anyway, so do not constitute an additional 
supply in terms of the international obligations or the needs of the river as determined in the 
National Water Act, 1998. 
 

64.6. The water requirements are 80 Mm3/y, which is more than what is available, (even without 
factoring in climate change), and increase in demand elsewhere in the catchment. The local 
water supplies cannot satisfy the enlarged needs, and climate change will likely worsen the water 
availability since it will lead to a reduction in supply by 30% or more. 

 

65. The errors in the CCIA report as listed above, would have to be rectified. These are likely to, and should, 
impact the findings and recommendations in the DEIR.  
 

66. Despite the above inconsistencies the CCIA lists the following findings, some of which are also not 
adequately addressed in the DEIR.  

 

66.1. Although not all GHG emissions have been calculated (such as emissions from the coking plant, 
coal washery, vanadium and steel plants etc), it is stated that the EMSEZ project is expected to 
generate approximately 1 billion tonnes of carbon dioxide equivalent of direct and energy 
indirect emissions over the lifetime of the project.123 
 

66.2. South Africa’s Nationally Determined Contribution expects GHG emissions to peak between 
2020-2025, plateau for 10 years and decline after.  The EMSEZ project will add an additional 
10% to the NDC (emphasis added).124 

 

66.3. Globally, a temperature increase of 1.5˚C by the year 2100 could lead to a 2.2% drop in working 
hours which could result in a cost to the global economy of $2.4 trillion.125 

 

66.4. The addition of the power plant at Musina-Makhado would counter the objective of South Africa 
to reduce its emissions as a result of coal fired power generation.126 

 

66.5. Steel and other metallurgical plants generally have long life-spans, and as such, the construction 
of modern, low emission, plants for the EMSEZ industries is imperative if the world is to meet its 
emission reduction targets.127  Contrary to this statement however, there is no indication in the 
DEIR that alternative technologies for the various industrial activities have been considered. 

                                                 
122 DEIR, pg 99 
123 CCIA, pg 51 
124 CCIA, pg 52-53. 
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127 CCIA pg 54 
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66.6. Prolonged hot periods and increased temperatures may also reduce the operating efficiency of 
machinery or heavy goods vehicles.128 

 

66.7. The water demand from EMSEZ will create immense pressure on the local and cross-border 
water resources as well as the regional transferring catchments relevant to this study area.129 

 

66.8. Climate Change induced temperature increase will impact water resources in Zimbabwe (in 2007 
many dams were decommissioned due to evaporation of water resulting in dams running dry), 
and in turn, the operation of EMSEZ.130 

 

66.9. The EMSEZ and the associated development which will take place, will further strain the area’s 
water capacity, some of which is already in negative supply.131 

 

66.10. Climate change will directly affect the sectors upon which the poor are dependent, which in this 
case is mining, agriculture and tourism.132 

 

66.11. The impacts of storm events will particularly affect communities located in informal settlements 
around the SEZ. Households within flood plains where there is poor drainage infrastructure are 
particularly at risk, as communities will face damage as a result of flooding.133 

 

66.12. The strain on communities in Mozambique and Zimbabwe as a result of climate change could 
increase migration to areas such as the local municipalities surrounding the SEZ. This could lead 
to community tensions as competition for land, water and basic services increase, further 
increasing the existing vulnerability of the local communities.134 

 

66.13. The proposed coal-fired power plant at the SEZ may be at risk of becoming a stranded asset.135 
 

66.14. The construction of a coal-fired thermal power plant should not be approved unless the plant is 
fitted with a carbon capture and storage unit that can sequester all emission from the 
combustion of coal from the starting date of operation.136  
 

67. The summary of the climate change impacts post mitigation in the DEIR, rates the climate impact risks d 
as “medium”, yet this is not supported by the CCIA report or any other findings in the DEIR. This finding 
and rating should be ignored. 
 

68. Given the severe negative impacts indicated in the CCIA, the conclusion of the report appears to be that 
climate considerations make this project unviable. The risks are very high, and not capable of mitigation 
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or of supporting adaption. The authors specify a set of emission intensity requirements which are unlikely 
to be capable of being met with the specified technology. Alternate technology would make this project 
much more expensive, notwithstanding the fact that many alternative technology options (such as CCS) 
are simply not feasible or available at operational scale. 
 

69. Given the severe climate change impacts which will be exacerbated as a result of the EMSEZ project,  this 
project is not consistent with the NEMA principles and the Constitutional right to a healthy environment, 
nor has the EIA met all the requirements as set out in NEMA.  As such, the EA should be refused. 
 

D. Water Impacts 

 
70. The EMSEZ site falls within primary drainage region A of the Limpopo WMA and the A71K and A80F 

quaternary catchments. As mentioned above, water is fully allocated for the region, and there is 
insufficient supply for the project.  Therefore it is imperative that geohydrological impacts, surface water 
impacts, wetland impacts be addressed, especially in the context of climate change impacts for water 
availability.  The DEIR itself indicates that this is necessary, and yet this has not been done. For instance 
on page 217 of the DEIR, there  are terms of reference for the wetland impact assessment, and yet no 
such report exists. The DEIR only attaches a Freshwater Impact Report (FIR), and an integrated water 
service report (IWSR).  This is inadequate given the critical lack of water already in the region, and that 
some of the water is proposed to be supplied from the groundwater systems, and neighboring countries.   

 

71. There needs to be a complete picture of the impact of the project on water systems as a whole, which 
includes interdependency between the groundwater and surface water systems, wetlands and pans, and 
ability of these systems (in light of climate change) to cope with the EMSEZ project.  Also these reports 
would not only have to address the impact of the SEZ but associated infrastructure that is required for 
the EMSEZ to exist such as a water pipeline, the proposed Musina Dam etc. The DIER, does not mention 
any construction of dams, water pipelines nor does it assess these impacts.  On the basis of these critical 
missing reports alone, this application should be refused. 
 

72. According to the FIR, not all the pans and their Present Ecological States are identified.  This is a gap in 
the report, since wetlands have an important function to regulate the water systems, and also mitigate 
climate change impacts such as flash floods. 
 

73. In this regard, there exists a floodline delineation report, however, no historical rainfall patterns were 
submitted.  This is a flaw. Understanding of historical rainfall patterns, and more recent changes due to 
climate change events such as increased floods, need to be well understood for a proper floodline 
delineation to occur.  
 

74. It is extremely concerning to note that despite geohydrological and groundwater assessments not being 
undertaken, according to the IWSR “the groundwater exploration process is currently underway”.137  We 
urgently request that the authorisation from the DWS be provided, confirming permission for such 
exploration, as well as any other activities that have occurred such as borehole drilling on site. 
 

                                                 
137 IWSR, pg 41. 
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75. Despite the above deficiencies the following negative and harmful impacts were identified in the FIR and 
IWSR: 
75.1. Site clearance and construction phase will result in: direct loss of wetland and other freshwater 

habitat; loss of connectivity (cutting off drainage lines); sedimentation and the potential for the 
establishment of alien hydrophytic and terrestrial plant species; deterioration of wetland PES 
and provision of ecosystem services; and irreplaceable loss of moderately to highly sensitive 
environments.138 The impact will be a direct loss of pans, and it is unclear how this will result in 
less than high impact through mitigation measures. 

 
75.2. During the operational phase, Ongoing contamination of the freshwater resources is deemed 

likely based on the ingress of hydrocarbons associated with increased vehicular activity and 
contamination from the industrial plant. 139 
 

75.3. In terms of cumulative impacts, the introduction of the SEZ and the development of an industrial 
hub is likely to encourage further industrial development in the area. This has the potential to 
result in severe impacts to the wetland and aquatic ecology of the area due to the already 
stretched water uses and allocations in the area.140  

 
75.4. The Limpopo River and its associated tributaries (including the Sand and Mutamba Rivers) are 

already under severe pressure due to water abstraction activities and loss of catchment yield 
due to various developments within the catchment. This development requires substantial water 
user rights, which have the potential to severely impact on the sensitive riparian zones should 
water not be obtainable from water sources outside of the Limpopo River catchment. This is 
applicable on an international scale.141  
 

75.5. Most of the impacts from the construction and operation of the SEZ are major, with little option 
for mitigation. SEZ’s are intended to be long-term industrial and economic development 
initiatives; it is thus unlikely for the project to be decommissioned in the foreseeable future – 
meaning unacceptable, harmful impacts long into the future.142 

 
76. The IWSR is completely deficient, as the assessment on water availability of the project depends on 

various alternative water supplies which are currently not in existence. These include a large scale 
construction of a Musina Dam, obtaining water from Zimbabwe.  The current state of affairs, is that water 
in the region is completely allocated and that there is a deficit in some areas. This means that EMSEZ 
must to be presumed to not be viable at all (and as a default), due to lack of water availability. 
 

77. The water impacts indicated in the DEIR are high pre mitigation and medium post mitigation; whilst the 
aquatic impact is rated as high pre mitigation and medium-high post mitigation. 143   There is no 
justification of the lowering of these scores post mitigation, since the impacts largely result in complete 
and irreparable loss, nor any explanation for how these alternative and arbitrary conclusions are arrived 
at. 
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78.  As there is insufficient water supply for the project, and negative impacts exist which will result in 
irreparable loss of various wetlands, the EA for this project should be refused.  As the DEIR and the CCIA 
indicate, the EMSEZ project will critically impact the water supply, given the climate change impacts in 
the region and will result in dire consequences for the people who rely on the water for survival in the 
region.  It will also impact the food security, tourism, livelihoods, water and sanitation for the region.   
 

E. Air Quality and Health Impacts  

 
79. In terms of air quality impacts of the project, the impacts seem to be underestimated, or contain errors, 

which impact on the findings in the DEIR. The deficiencies in the Air Quality Impact Assessment(AQIA) 
include the following: 
 
79.1. All inputs and assumptions of the model have not been disclosed or properly justified. Without 

this, it is not possible to verify the model’s findings or rely on its results and conclusions.  For 
example, it is not clear if the modeler actually included background ambient pollutant levels in 
the modeling, or if it assumed they were zero. It is also not clear if the modeler incorporated 
building downwash, which has major impacts on smokestack plumes and predictions of 
pollutant concentrations. Downwash occurs when winds hit a large building and the leeward side 
creates a vortex, pulling plumes toward the ground and causing significant pollution 
concentrations close to even very tall smokestacks. It appears that the AQIA analysis may also 
have omitted the contributions of secondary particulate matter (PM). While the report states 
that the model “is able” to do so, it does not clarify if it did.144 A significant percentage of SO2 
and NO2 can transform into secondary PM (sulfates and nitrates, respectively) and cause or 
exacerbate air quality and public health impacts much further downwind than was modeled. 
Such omissions are unacceptable because they would cause the model to significantly 
underestimate pollutant concentrations in surrounding communities. 

 
79.2. Emissions estimates are a critical input for any air dispersion modeling analysis and must include 

worst-case scenarios. A reasonable worst-case scenario must be modeled based on realistic 
surrogates of facilities currently in operation in South Africa (or elsewhere if needed). The 
National Minimum Emission Standards (MES) are a best-case scenario, and likely impossible to 
achieve, as MES have never been consistently achieved for all pollutants at existing South African 
facilities to our knowledge. The MES standards assume adoption of mitigation technologies that 
South African industries have claimed render the facilities unprofitable. The emissions estimates 
must be clearly justified, with details of mitigation technologies used for worst or best case 
scenarios. Any emissions estimates used in the model must first be peer reviewed by experts.  
 

79.3. The AQIA must include all direct, indirect and cumulative impacts of the SEZ and its associated 
activities. This includes, at minimum, modeling the fugitive dust (and specifically the following 
size fractions of the dust: Total suspended particles (TSP), PM10 and PM2.5) from: the 14 
facilities; construction, operation, and decommissioning phases for each facility; all new coal 
mines needed to support the SEZ; all new on-road and off-road vehicle traffic;  solid waste 
facilities (including the proposed 3000 ha solid waste facility to handle coal ash); new light 

                                                 
144AQIA at 12. “Although not specifically required in the current investigation, CALPUFF is able to perform chemical 
transformations, such as the conversion of nitrogen oxide (NO) to NO2 and the secondary formation of particulate matter from 
SO2 and NO2 emissions.”  
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industries at Musina; and all associated bulk infrastructures that support the project. Currently, 
the AQIA assumes that the fugitive emissions from all these sources and activities is zero, and 
states that PM in the analysis is simply underestimated.145 This is unacceptable from a technical 
standpoint and unhelpful for informing a decision on this application. While there may be 
uncertainty in estimating fugitive emissions, the modeler can use a range or upper-bound or mid-
point estimates-based on reliable surrogates, but must not simply omit. 
 

79.4. Baseline air quality must be established through measurements at and around the SEZ site. 
Baseline ambient air quality must be established through direct measurement at the SEZ site 
with either permanent or mobile air quality monitoring stations. It is unacceptable to assume 
baseline air quality is represented by data from Mokopane and Phalaborwa, which are over 180 
km from the site.146 PM2.5 can travel hundreds of kilometres before deposition, so baseline 
PM2.5 at the site and in potentially affected communities could be quite different from those 
distant stations. If the SEZ is implemented it will occur in phases over many years. Each new 
proposed facility will undergo its own environmental impact assessment, including air quality 
and health impact studies. Up-to-date ambient air quality measurements for all pollutants will 
be required to determine new background concentrations and assess any change from (i.e., pre-
SEZ) baseline. Relying on Mokopane and Phalborwa for baseline, or continuous background 
levels over time for future air studies, is inappropriate.  
 

79.5. The modelling domain is too small The AQIA is deficient because the selected modelling domain 
is arbitrary and far too small. Air pollutants travel much further than 50km. The impacts of the 
SEZ outside this limited modelling domain have simply not been analysed. The modelling domain 
should cover the entire spatial area where incremental air quality impacts from the SEZ can be 
felt. Usually the domain is selected based on preliminary modelling runs. 
  

79.6. All proposed facilities must be modelled separately and concurrently in order to assess 
cumulative impacts. The AQIA must consider the SEZ to be a multi phased project with many 
separate sources (facilities). Thus the AQIA must provide separate and concurrent modelling 
results for each facility and assess the cumulative impacts of all of them. The AQIA notes that 
the IFC Guidelines state that “projects should prevent or minimize impacts by ensuring that… 
Emissions do not contribute a significant portion to the attainment of relevant ambient air quality 
guidelines or standards. The Guideline suggests 25% of the applicable ambient air quality 
standards to allow additional, future development in the same airshed.”147 The Figures in the 
AQIA only show exceedance of the NAAQS resulting from the 14 facilities combined. They should 
show the percentage of the NAAQS “used up” by each facility separately, as well as combined. 
This is crucial public health information. 
 

79.7. The modelled concentrations for each facility must also include background pollutant 
concentrations and building downwash.  All pollutants must be modelled separately for each 

                                                 
145 AQIA at 55. “Due to the lack of available operating information and detailed maps on the individual plants, the fugitive PM 
emission sources could not be quantified adequately. The simulated results discussed in this section (for PM10 and PM2.5) are 
an underprediction of what is expected to occur as a result of the SEZ operations; mainly to the north, north-east and east of the 
SEZ boundary.” 
146 AQIA at p. 46-47. 
147 AQIA at 28, citing IFC/World Bank Group 2007, General Health and Safety Guidelines, 
https://www.ifc.org/wps/wcm/connect/29f5137d-6e17-4660-b1f9-02bf561935e5/Final%2B-
%2BGeneral%2BEHS%2BGuidelines.pdf?MOD=AJPERES&CVID=jOWim3p at 4.  
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facility, including all pollutants with public health impacts, including mercury and lead. Results 
must be shown in relation to the South African National Ambient Air Quality Standards (SA 
NAAQS) as well as other standards from around the world that have been more recently updated 
with the latest health data. The AQIA supposedly modelled air impacts compared to the world 
health organisation (WHO), the United States environmental Protection Agency (US EPA), Agency 
for Toxic Substances & Disease Registry Toxicological Profiles (ATSDR), California Environmental 
Protection Agency (CALEPA), and Office of Environmental Health Hazard Assessment 
(OEHHA)148, but failed to disclose those results in all instances, (i.e. when SA NAAQS apply: 
Nitrogen Dioxide (NO2), Sulphur Dioxide (SO2), PM2.5 and PM10). The pollutant concentrations 
caused by each SEZ facility, and cumulatively, must be modeled relative to these international 
health risk criteria for all pollutants. This is extremely important quantitative data for the Health 
Impact Assessment (HIA), and for consideration by the regulator. 
 

79.8. The DEIR’s sweeping findings concerning mitigation measures are inconsistent, vague, and 
speculative, and the AQIA must include details of mitigation measures and technologies. The 
same mitigation methods must be assessed in detail and referenced in the HIA, Environmental 
Management Programme (EMPR), and DEIR. The DEIR and all supporting studies fail to discuss 
any mitigation technologies. The HIA conclusory findings concerning mitigation fail to justify or 
explain how mitigation will reduce health impact significance from ‘high’ to ‘moderate’. The 
EMPR and DEIR include the vague and unrealistic condition to “Ensure the use of new 
technologies such as [ESP], adhere to national and international emission standards.”  ESP is not 
a new technology; it is an old technology that has been used for over 40 years. New technologies 
and their costs are not described. Without details of the mitigation scenarios, environmental 
approvals could be given based on overly optimistic or even faulty assumptions. Once built, 
facilities are unlikely to modify their designs and operations to retrofit air pollution controls. 
 

79.9. The AQIA concludes without any explanation or support that ‘[i]mpaired human health from 
increased pollutant concentrations from activities associated with the SEZ operations’ is 
‘moderately reversible’, and the ‘degree to which impact can be avoided, managed or mitigated’, 
is found to be ‘moderately possible’.149 The conclusion is not supported by the findings of the 
flawed AQIA had thus has no credibility. The AQIA already assumes what appears to be overly 
optimistic mitigation and perfect compliance with the MES.  
 

79.10. The AQIA must model a maximum renewable energy scenario. The Final EIR must be based on 
a revised AQIA that assesses the air quality impacts of such a maximum renewable alternative 
scenario, which will then enable the HIA to also assess a maximum renewable scenario. Without 
this, the environmental assessment process is incomplete. 

 
80. There are also fatal flaws in the Health Impact Assessment (HIA), particularly from an air quality point of 

view. The HIA is grossly incomplete and must be redone. The report simply lists generic information on 
pollutants and insufficient local data. Given that the AQIA was published 13 months prior to the HIA, and 
concluded that the impacts to public health would be ‘definite’, with a sensitivity level of ‘critical’, 

                                                 
148 AQIA at 10. “The model results were analysed against the NAAQS, as well as international health risk criteria, where no 
NAAQS apply (the US EPA, World Health Organisation [WHO], US Agency for Toxic Substances and Disease Registry [ATSDR] and 
the California EPA [CALEPA] Office of Environmental Health Hazard Assessment [OEHHA] were cited) and NDCR.” 
149 AQIA at 73. 
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‘disastrous’ severity, and ‘very high’ significance, extending up  to 3000m from the site, 150  it is 
unacceptable that the HIA did not conduct additional quantitative health risk assessment.   

 
81. A quantitative health impact analysis should include, at minimum:  

(1) population data for the region, by sex and age group in each administrative unit (neighbourhood) 
within the entire modelling domain;  
(2) baseline mortality rates for the region for each cause of death, by sex and age group;  
(3) concentration response function data where available. For example, the health impacts of PM2.4 
can be assessed with the Integrated Exposure-Response (IER) model’s risk functions (the relative 
increase in mortality due to an increase in PM2.5 exposure concentration) for each cause of death, by 
sex and age;  
(4) baseline pollutant exposures across the modelling domain; and  
(5) incremental pollutant exposures due to the modelled sources (model output).   

 
82. Without such modelling, it is impossible to assess health impacts on the local population. The HIA must 

use the modelled concentrations of the AQIA (revised to model pollution concentrations for all facilities 
both individually and cumulatively, for all pollutants including mercury and lead, and compared to 
international health standards) to assess health impacts. 

 
83. Finally, the HIA improperly lumps all air quality impacts with noise and malodors. In Table 11-7, it 

concludes that mitigation measures will reduce the severity of impacts from ‘severe’ to ‘moderate’; the 
risk will be reduced from ‘definite’ to ‘may occur’; and overall significance will be reduced from ‘high’ to 
‘moderate’. 151  No evidence is provided for these conclusions, and there is no description of any 
mitigation measures. 

 
84. Due to the major flaws in the expert reports outlined above, the DEIR is similarly incomplete and fatally 

flawed, and cannot rationally support any decision-making concerning the project. The supporting 
studies must be redone as described above before the EIR can be finalised. 
 

85. The DEIR also contains major errors. For example, the DEIR incorrectly states the AQIA found the overall 
impact significance before mitigation or enhancement to be ‘high’152, when in fact it was ‘very high’. 153 
It further incorrectly claims the overall impact significance after mitigation will be ‘low’154, when in fact 
the AQIA did not state that at all—to the contrary, the AQIA found that the degree to which impact may 
cause irreplaceable loss of resource is ‘likely’ and mitigation is only ‘moderately possible’. 155  And, as 
noted earlier, the AQIA underestimates impacts. 

 
86. Finally, the DEIR fails to note that the AQIA’s ‘very high’ significance rating is the highest level of concern 

in the AQIA ranking. It is defined as ‘Critically consider the viability of proposed projects. Improve current 
management of existing projects significantly and immediately’, and ‘maintain current management’,156 
which effectively means the proposed project should not proceed.  

 

                                                 
150 AQIA at 73. 
151 HIA at 122, Table. 11-7. 
152 DEIR at VI. 
153 AQIA at 73. 
154 DEIR at VI. 
155 AQIA at 73. 
156 AQIA at 119. 
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F. Inadequate assessment of the protected areas, ecological assessment and cultural and heritage 

impact assessment 

 

87. UNESCO Vhembe Biosphere Reserve; National Parks(Kruger national Park, Mapungupwe national Park); 
Formal Protected Areas (Baobab Protected Reserve; Musina, Honnet, Nwanedi, Nzhelele, Happy Rest 
and Langjan Nature Reserve; Informal Protected Areas; National Protected Areas Expansion 
Strategy(NPAES) Focus Areas (Blouberg Langjan National Protected Areas); and Private Nature Reserves 
(Averal, Nzhlelele); Critical Biodiversity area 2; Ecological Corridor Network; Important Bird Area are near 
the vicinity of the EMSEZ site however, the impacts on these areas are not addressed in detail in the 
DEIR.  Since some of these areas are nearby and not directly on the EMSEZ site, there were no detailed 
assessments of impact on these areas.   
 

88. Given the vast footprint of the EMSEZ operations, which extends beyond its borders (such as water 
pollution and abstraction, climate change impacts, air quality and dust impacts),a more detailed 
assessment was required.   

 

89. The major deficiencies in not addressing these protected and international heritage sites were addressed 
in paragraphs 105-111 of the 1 November 2019 FSR comments, and are applicable here. 
 

90. From a cultural perspective, traditional sacred or holy sites (zwifho) such as sacred lakes and forests exist 
throughout the Limpopo.  These sacred sites include the Funduzi lake, Phiphidi waterfall, Thathe and 
Modjaji forests, among others. These may be significantly impacted due to EMSEZ operations even if 
they are not located on the site directly.  As indicated above, EMSEZ will have dire consequences for 
water availability in the region and pollution impacts for various water sources in the region. The sacred 
sites such as lakes and water bodies may therefore be negatively impacted. Moreover, climate change 
impacts, which will be exacerbated by industrial activities from the SEZ will result in drier and hotter 
weather.  This may impact the region’s sacred forests, which may become drier, and prone to forest fire.  
In-migration may also impact these spiritual sites. There is no indication of having identified these sacred 
sites or impact of the EMSEZ projects on such sites, which is a fatal flaw of the DEIR. 

G. Inadequate assessment of the socio-economic impacts 

 
91.  A social impact assessment in respect of the project has not been undertaken, and this is a fatal flaw. 

 
92. The DEIR and the Economic Impact Reports also emphasise the economic development for the region 

from EMSEZ, however do not identify, assess and address in detail the loss of current economic drivers, 
livelihoods and jobs in the region.  With the climate crisis impacting on livestock and food security, it is 
important to assess these impacts and address these in the DEIR.  
 

93. Limpopo is a winter breadbasket for South Africa, and agricultural activities not only serve the 
commercial farming but subsistence farming in the region. Therefore the number of those employed in 
the agricultural sector, number of communities and individuals that rely on subsistence farming need to 
be addressed in the DEIR. As indicated in the DEIR, there will be loss of thousands of hectares of 
agricultural land due to the construction of the EMSEZ and loss of agriculture due to completion of water 
resources from EMSEZ.  The number of jobs that may be lost due to EMSEZ have not been quantified in 
the DEIR or the specialist reports. This not only applies to agriculture, but existing jobs that rely on nature, 
such as utilisation of Marula and Mopane trees, the mopane worm industry, as well as tourism, for 
example. 
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94. Limpopo also comprises of numerous game farms due to the pristine land in the region, and the 

economic impact assessment states, in one line, that tourism may be impacted due to noxious industries 
being so nearby.  It does not calculate how many people are employed in, and otherwise benefit from, 
the tourism sector, and how many jobs will be lost as a result. 
 

95. The economic impact report is therefore highly deficient, as it is more of a market analysis in favour of 
the project. It does not assess in detail the existing economy and how the social welfare of communities  
will be impacted in the future as a result of the EMSEZ  The findings in relation to DEIR are therefore 
equally deficient in this regard. 

V. CONCLUSION 

 
96. The numerous material deficiencies and gaps present in the current assessment, and the process 

followed, which should result in the EA being refused. 
 

97. Furthermore, the DEIR indicates that there are serious negative impacts of the project which far 
outweigh any perceived benefits. The negative impacts in the region due to the project and those 
which are associated with climate change, water security, food security, tourism, health and well-
being are extensive and irreversible. Theses impacts are contrary to, and will infringe, numerous 
fundamental rights enshrined in our Constitution.  

 

98. The project therefore is not consistent with the objectives of the Constitution, NEMA and other 
applicable laws. 

 
99. On the above basis, this project the EA should be rejected. 
 
100. We request that you respond to the requests for information in paragraph 33 of these submissions. 
 
101. Kindly advise if you have any questions or require any further information. 

 
Yours sincerely  
CENTRE FOR ENVIRONMENTAL RIGHTS 
 
per:  
 
Michelle Koyama 
Attorney  
Direct email: mkoyama@cer.org.za  

mailto:mkoyama@cer.org.za

