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Ms Nosipho Ngcaba  
Director-General  
Department of Environmental Affairs  
Pretoria  
0001 
By email: SDasarath@environment.gov.za  
By fax: (012) 399 3620 
 
Attention: Ms Sujata Dasarath   
 

Your ref: Ms Dasarath 
Our ref: MF/CH/MT 
Date: 1 December 2014  

Dear Ms Ngcaba 
 
WRITTEN COMMENTS ON THE DRAFT REGULATIONS PERTAINING TO THE FINANCIAL PROVISION FOR THE 
REHABILITATION, CLOSURE AND POST CLOSURE OF PROSPECTING, EXPLORATION, MINING AND PRODUCTION 
OPERATIONS  

 
1. Please find attached the Centre for Environmental Rights’ (CER) written comments on the Draft Regulations 

Pertaining to the Financial Provision for the Rehabilitation, Closure and Post Closure of Prospecting, Exploration, 
Mining and Production Operations published for comment in Government Gazette No. 38145 of 31 October 2014 
under Notice 940 of 2014 (Draft Regulations).   

 
2. As you know, the Centre’s mission is to advance environmental rights in South Africa. The CER makes submissions 

on the Draft Regulations based on our experience in applying the legislation that previously governed financial 
provision for mining, namely the Mineral and Petroleum Resources Development Act, 2002 and the regulations 
promulgated in terms of that Act, the Mineral and Petroleum Resources Development Regulations (GN R527 in 
GG 26275 of 23 April 2004) (MPRD Regulations), both in our own name and on behalf of numerous civil society 
and community clients.  
 

3. We, and a number of experts from different backgrounds who have given their inputs to us, are of the view that 
the Draft Regulations are a welcome improvement on the existing system under regulations 53 and 54 of the 
MPRD Regulations. There is greater clarity on the process that is to be undertaken to secure suitable financial 
provision (FP) to recover the cost of remediation and therefore to avoid future unrehabilitated abandoned and 
ownerless mines and other adverse environmental and social legacies.  

 

4. We have concerns about specific regulations, paragraphs in and appendices to the Draft Regulations. These 
concerns are listed in the Table below, together with specific recommendations for amendments. We trust that 
the Table format and specific drafting proposals will assist the Department, given the very limited time period 
available to finalise the regulations. 
 

5. We would like to highlight one specific issue relating to the use of trust deeds for FP, namely the need to 
incorporate in the trust deed a specific right for the Minister to access trust funds in circumstances contemplated 
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in section 24P of NEMA. Please note that any argument that it is not necessary to provide for the direct right on 
the basis that it is already provided for in section 24P of NEMA must be viewed with suspicion, because absent the 
direct right, the trustees will be caught in a position in which the person to whom they owe a fiduciary duty give 
them instructions contrary to those given by the Minister pursuant to the exercise of her powers under section 
24P(2) of NEMA. 
 

6. Other than that, we have two general comments about the draft regulations as they stand:  
 

a. The failure to secure sufficient provision for the rehabilitation of mining impacts has been a product of the 
inaccuracy of the scrutiny and assessment of FP and the lack of political will to enforce compliance with 
the provisions of the MPRD Regulations dealing with FP. The measurement of the success or failure of the 
Draft Regulations should therefore be based on environmental outcomes and not only the extent to which 
the extractives industry complies with the provisions of the proposed Regulations. Such an approach 
would ensure that the full cost of mining is internalised into the workings of the mining economy.     

 
b. Furthermore, we have argued on numerous occasions that the financial guarantees or performance bonds 

proposed by the Draft Regulations for the full suite of mitigation measures required in environmental 
authorisations should apply to all sectors, and not just the mining sector. We are hopeful that, in 2015, 
the Department will give consideration to how the Draft Regulations and other legislative tools dealing 
with mitigation guarantees might be applicable to significantly damaging activities other than mining, such 
as large scale infrastructure development.    

 
7. We appreciate the opportunity to make submissions on the Draft Regulations. Please let us know if you require 

more information on any of our submissions.  
 
Yours faithfully 
CENTRE FOR ENVIRONMENTAL RIGHTS 

per:   
 
Melissa Fourie 
Executive Director 
Direct email: mfourie@cer.org.za  
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TABLE OF COMMENTS  
 
 
PART 1: REGULATIONS 

REGULATION COMMENT 

General The Draft Regulations do not (and cannot) explicitly repeal regulations 53 and 54 of the 
Mineral and Petroleum Resources Development Regulations, 2004, which are still in force. 
The Minister responsible for mineral resources must therefore be requested to repeal these 
regulations.  

General  The Draft Regulations do not appear to deal with the specific use of the funds for the 
purposes of rehabilitation in the event of non-compliance by the holder. Section 24P(2) of 
NEMA provides that the Minister may use financial provision to “rehabilitate or manage 
[any] environmental impact”.  We recommend that some reference be included to utilising 
the FP according to the latest approved EMPR, or such updated plan as approved by the 
Minister of Mineral Resources. 

General  The draft regulations appear to authorise an environmental assessment practitioner (EAP) to 
determine and review financial provision. As most EAPs do not have the required expertise 
for this function, we suggest that it is made mandatory for a specialist, such as a resource or 
environmental economist, to perform this function.    

General: 
rehabilitation 
outcomes  

Rehabilitation efforts must be directed at, and contribute to, achieving the desired post-
mining land use.  Decisions about rehabilitation methods and techniques must, therefore, be 
informed by the ultimate land use.  It is ‘best to begin at the end’ in deciding rehabilitation; 
i.e. first to decide on the desired and most appropriate post-mining land use.  Mines should 
seek to make a net positive contribution to livelihoods in the mining area in the long term.   

General  The accurate calculation of FP is great importance. Insufficient funds for rehabilitation when 
any of the "matters" set out in draft regulation 12(1) eventuate will mean that the state will 
be responsible for contributing the residual amount for full rehabilitation of the area 
affected. The failure by the Minister responsible for mineral resources to secure sufficient FP 
may well constitute the commitment by him or her of the state to a liability. In terms of 
section 66(2) of the Public Finance Management Act 29 of 1999, such a commitment may 
only be made through the Minister of Finance. We therefore submit that the Minister 
responsible for mineral resources may only approve FP in consultation with the Minister of 
Finance.  

1 Definition of 
"Financial 
Provision 
Determination"  

The definition of "Financial Provision Determination" is limited to rehabilitation and closure, 
and post-closure management activities. This definition therefore excludes other mitigation 
requirements and authorisation conditions applicable to mining and other listed activities. 
Such other mitigation measures are arguably more important for ensuring positive 
environmental outcomes for society at large. If this narrow approach is adopted, we request 
that the DEA embarks on the process of considering appropriate performance guarantees for 
other activities and the full suite of requisite mitigation measures.   
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1 Definition of 
"specialist" 

The term "specialist" is very weakly defined. This may result in the performance of duties in 
terms of these draft regulations by persons who are not suitably qualified. In particular, a 
"specialist" as defined in this section is not required to be registered with a relevant 
professional association (such as SACNASP). As registration is a prerequisite for practising in 
this field in terms of Natural Scientific Professions Act (Act 27 of 2003), we recommend that 
this definition specifies that a "specialist" is a practitioner registered with a relevant 
professional association. We therefore suggest the following re-formulation of this 
definition: "means a person that is [generally] recognised in the scientific community as 
having the capability of undertaking, in conformance with [generally] recognised scientific 
principles, specialist studies or preparing specialist reports, and is professionally registered to 
undertake specialist studies in terms of the Natural Scientific Professions Act 27 of 2003." 

1 The Draft Regulations deal with 'rehabilitation', but this term is not defined in the draft 
regulations, or in NEMA, the EIA Regulations or the MPRDA.  
A definition and a desired outcome of rehabilitation must be provided to set the benchmark 
against which rehabilitation proposals and plans can be evaluated. The International Finance 
Corporation's Performance Standard 6 defines 'rehabilitation' as "the stabilization of the 
terrain, assurance of public safety, aesthetic improvement, and return of the land to what, 
within the regional context, is considered to be a useful purpose." Rehabilitation includes 
‘revegetation’ which may entail the establishment of only one or a few species to intended 
‘restoration’, defined as ‘the process of assisting the recovery of an ecosystem that has been 
degraded, damaged, or destroyed’.  At minimum, the intended outcome of rehabilitation 
should be a ‘useful purpose’ and a shared vision of the quality of the rehabilitated 
environment that would be appropriate in the specific context. Where biodiversity and/or 
the associated ‘ecological infrastructure’ and the ecosystem services provided to people have 
value in the affected area, then rehabilitation should explicitly be required to strive to 
restore damaged ecosystems and their ecological functioning; i.e. ‘revegetation’ or ‘greening’ 
alone would be insufficient.  
Rehabilitation efforts must be directed at, and contribute to, achieving the desired post-
mining land use.  Decisions about rehabilitation methods and techniques must, therefore, be 
informed by the ultimate land use.  It is ‘best to begin at the end’ in deciding rehabilitation; 
i.e. first to decide on the desired and most appropriate post-mining land use.  Mines should 
seek to make a net positive contribution to livelihoods in the mining area in the long term. 

2  In terms of this draft regulation, the purpose of the Draft Regulations is to "...regulate the 
method for determining and making financial provision for the costs associated with the 
management of environmental impacts…" This provision is not clearly aligned with the 
definition of “financial provision” in NEMA’s section 1, particularly paragraphs (a) to (f) of 
that definition. 
Although the preamble to the Draft Regulations explicitly states that the Draft Regulations 
are made in terms of section 24P of the National Environmental Management Act, 1998 
(NEMA), the Draft Regulations themselves must also link the Draft Regulations to this section 
in NEMA. This would, for instance, clarify the purpose of making FP and the use to which FP 
may be put. We therefore recommend the following re-formulation of this regulation: "The 
purpose of these Regulations is to regulate the method for determining and making financial 
provision as contemplated in section 24P of the Act for the costs associated with 
undertaking… [insert reference to activities listed in definition of "financial provision” in 
NEMA’s section 1]  

2, 4, 5(c) and 
6(1)(c) 

In draft regulations 2 and 4, it is provided that the purpose of these regulations is "to 
regulate the method for determining and making financial provision for the costs associated 
with the management of environmental impacts from prospecting, exploration, mining or 
production operations through the life of a mine and that may become known in the future" 
(own emphasis). In terms of draft regulations 5 and 6(1) however, FP is only required to be 
made for closure, rehabilitation and the management of latent or residual environmental 
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impacts post-closure. We recommend that the scope of these draft regulations is extended 
to include the full suite of mitigation of environmental impacts. In this respect, due 
cognisance must be taken of the ‘Mitigation Hierarchy’ which forms the bedrock of impact 
assessment and management: avoidance or prevention of impacts as a priority, then 
minimisation of impacts, rehabilitation/ restoration of disturbed areas, and compensation. 
These Regulations appear only to address one step in this sequence, namely rehabilitation; 
measures fully to remediate and manage residual impacts should incorporate the full 
mitigation hierarchy.  Consideration should thus be given to incorporate FP for managing all 
negative impacts that may have material cost implications. The following re-drafting of draft-
regulation 5 is therefore suggested: "... (a) [rehabilitation] mitigation of environmental 
impacts; (b) [decommissioning and closure activities at the end of the life of mine] 
rehabilitation; (c) [remediation and management of latent or residual environmental 
impacts which may become known in the future, including the pumping and treatment of 
polluted or extraneous water] decommissioning and closure activities at the end of the life 
of mine; (d)remediation and management of latent or residual environmental impacts which 
may become known in the future, including the pumping and treatment of polluted or 
extraneous water; and (e) compensation for environmental impacts, where applicable.    

4 This draft regulation is too vague and confers a very wide discretion on the Minister 
responsible for mineral resources. We therefore suggest that it is re-formulated in the 
following terms: "(1) A holder must determine and make financial provision for the 
rehabilitation and management of negative environmental impacts from prospecting, 
exploration, mining or production operations [to the satisfaction of the Minister responsible 
for mineral resources]. (2) Financial provision contemplated in subregulation (1) must: (i) be 
determined using the method prescribed in regulation 6; (ii) be made using a method 
prescribed in regulation 8; and (iii) be approved by the Minister responsible for mineral 
resources." 

5 Regulation 5 needs to be aligned with the definition of “financial provision” in NEMA’s 
section 1. 
Regulation 5 prescribes the scope of FP, but fails to prescribe the intended scope of 
rehabilitation. It is therefore unclear whether or not FP may be utilised for the rehabilitation 
of both on-site and off-site areas affected by mining and associated infrastructure and 
activities. It is arguable that the scope of rehabilitation is wide enough to encompass off-site 
areas and associated infrastructure, but this should preferably be clarified. 

6(3) The requirement for the FP information to be incorporated in a holder's environmental 
management programme is welcomed. This will promote the Constitutional values of 
transparency and accountability. This is enhanced by the fact that holders are required to 
make its environmental management programme available to the public in terms of 
regulation 10(7). 

5(c)  It is unclear from this draft regulation whether or not a holder must make provision for other 
mitigation measures in the mitigation hierarchy. As mentioned above, it is crucial that the 
draft regulations cover the whole suite of mitigation measures available to authorities. 

8(2)(c) and 8(5) The accrual of interest on cash deposits to the Minister responsible for mineral resources is 
impractical and inappropriate – this requirement will simply further disincentivise the use of 
this method of provision, and creates unnecessary work and uncertainty. Given the general 
inadequacy of financial provision for a host of reasons, it is important to ensure that the 
interest earned adds to the financial provision and is used for rehabilitation etc on the site to 
which the provision relates. 
We therefore recommend the following changes to draft regulation 8: 

 8(2)(c): “a deposit into an account specified by and held in the name of the Minister 
responsible for mineral resources.” 
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 8(5): (5) Where a permit holder makes use of the payment method contemplated in 
subregulation 2(c), any interest earned on the deposit shall first be used to defray 
bank charges in respect of that account, and thereafter accumulate and form part of 
the financial provision [accrues to the Minister responsible for mineral resources for 
the management and auditing of the account or any other activity related to 
environmental management and protection.] 

Given the potential disputes that could arise around the ownership and expenditure of the 
funds held on deposit, we would also prefer an additional subregulation as follows: 
8(5A): For the avoidance of doubt, the funds deposited in accordance with subregulation 
8(2)(c) are held by the Minister for his or her account to use in accordance with the Act and 
its regulations, and not as agent or trustee for the holder. 

8(6) This subregulation states that proof of FP is required before approving an environmental 
management programme or issuing an environmental authorisation. Likewise, proof of 
ability to deliver compensation (such as offsets) should be required before permitting the 
proposed activity to commence, and this should be included in the FP in the Draft 
Regulations. 

9 It is not clear whether or not the assessment, review and adjustment procedures 
contemplated in this regulation will be open to interested and affected party or key 
stakeholder scrutiny.  Stakeholders in the process can alert the Minister responsible for 
mineral resource to the inadequacy of FP, which may well lead to the Minister responsible 
for mineral resources using this or her discretion in terms of subregulation (6).We suggest 
that provision is made for the inclusion of publication and an opportunity to comment on the 
proposed assessment, review and adjustment in this regulation.   

9(1) We are concerned that annual reassessment as contemplated in terms of 9(1) of the 
regulations is impractical, and that the effectiveness and thoroughness of the process may 
well be compromised if the holder of a long-term right is required to undergo this process on 
a yearly basis. Annual reassessment that requirements procure, investigation, analysis and 
revision will lead to an endless (and possibly fruitless and ineffective) cycle of reassessment. 
We therefore recommend a biennial assessment and review by a competent team to ensure 
a better plan, improved outcomes and hence more accurate FP, with a discretion to reduce 
this to an annual requirement where appropriate. For example, assuming that hydraulic 
fracturing may be authorised in future, one would want a more frequent assessment than 
biennial, given the short timeframe for a fracking well.  

9(3) In terms of this draft subregulation, a specialist team must consist of a mining engineer, a 
surveyor and an environmental assessment practitioner. We welcome the requirement for a 
specialist team to conduct the review of FP, but submit that a different composition of the 
specialist team would be more appropriate and its independence prescribed. We 
recommend a reformulation of this draft subregulation in the following terms: "(3) The 
review contemplated in subregulation (2) must be undertaken by an independent specialist 
review team which must include a mining engineer, a surveyor [and], an environmental 
[assessment practitioner] scientist and a resource economist."  

9(3) and (5) Subregulation (3) read with subregulation (5) provides that a specialist team calculates FP 
and that this calculation is thereafter audited by an independent auditor. We submit that it is 
essential that the independent auditor is involved in the actual calculation and not merely 
responsible for the ex-post facto audit of the FP as calculated by the specialist team. 

9(6) This subregulation is formulated in vague terms and confers too wide a discretion on the 
Minister responsible for mineral resources. We suggest a re-formulation of this subregulation 
on the following terms. "If the Minister responsible for mineral resources is not satisfied with 
the assessment..... the Minister responsible for mineral resources must..."  
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9(6)(c) It is submitted that an "independent qualified auditor team" contemplated in this 
subregulation must have the same composition of the "independent specialist review team" 
contemplated in subregulation (3). We therefore suggest a re-formulation of this 
subregulation as follows: "appoint another independent qualified auditor team which must 
include a mining engineer, [and] an environmental [assessment practitioner] scientist, a 
surveyor and a resource economist..." 

9(20) Draft regulation 9(20) is in conflict with the guarantee in Appendix 2, which makes provision 
for the guarantee being lost - this is an important carve-out as guarantees will certainly be 
lost given the length of time they may stand.  

9(22), (23) and 
(24) 

These subregulations make provision for a "payment plan" in the event that a holder is 
unable to "increase the sum of the assessed and audited financial provision to cover and 
identified shortfall”. For the event that the inability to meet the increased FP is a precursor 
to liquidation of the holder or the abandonment of its operation, we submit that increased 
frequency of monitoring and auditing of operations is prescribed.  

10(7) The requirement for the proactive disclosure of environmental management programmes is 
welcomed. It enhances the Constitutional values of transparent governance and 
accountability.  
We recommend that the obligation in this subregulation clearly be placed on the holder, and 
that the word "or" after (b) is deleted and replaced by "and." Many mining-affected 
communities do not have access to the internet and would, for example, not be able to 
access online publication of holders' environmental management programmes. 
“The holder must make available [T] the approved environmental management programme 
submitted in terms of section 24G of the Act and any amendment thereof required in terms 
of the Environmental Impact Assessment Regulations and these Regulations to the public as 
follows: 

(a) on the public website of the holder or the person undertaking the mining operation; 
(b) at the site office of the mining operation; [or]and 
(c) [made accessible] on request [to the public]. 

11(4) In terms of this subregulation, an operation may be under "care and maintenance" for a 
maximum of five years. It is submitted that this maximum period is too long and that care 
and maintenance should not be in place for more than 12 months. It is unlikely that a 
situation in which a holder finds itself at the time when application is made to the Minister 
responsible for mineral resources to be placed under care and maintenance, which cannot be 
resolved within 12 months, will ever be resolved. We suggest the re-formulation of this 
subregulation in the following terms: "A holder may be placed under care and maintenance 
for a period not exceeding [five] one year[s]..." 

12(2)  This draft subregulation provides that the Minister responsible for mineral resources may 
deem an operation to be going through closure in the case a holder is experiencing any of 
the matters set out in subregulation (1). There is no evidence to suggest that the Minister 
responsible for mineral resources had ever granted a closure certificate under the MPRDA. 
Therefore, in order to ensure that the Minister responsible for mineral resources exercises 
his/her discretion we recommend a re-formulation of this sub-regulation as follows: "In a 
case where the holder is experiencing any of the matters set out in sub-regulation (1), the 
Minister responsible for mineral resources [may] must deem such an operation to be going 
through closure and must notify the holder accordingly."   



 
 

8 

 
 
  

12(3) This draft subregulation, read in conjunction with subregulations (1) and (2), has, inter alia, 
the following effect: upon the expiry of a care and maintenance plan, a holder is deemed to 
be going through closure. The Minister responsible for mineral resources may deem such a 
holder's operation to be going through closure and must notify the holder accordingly. The 
holder may then submit another care and maintenance plan for approval by the Minister 
responsible for mineral resources. This cycle can then carry on in perpetuity and therefore 
contradicts draft regulation 11(4). This draft regulation provides that a holder must apply for 
a closure certificate upon the expiry of the maximum five year period for which a care and 
maintenance plan may be effective. We therefore suggest that this subregulation is re-
formulated, eliminating regulation 12(3)(a)(ii).    

12(2)/(3) This regulation should link to holder obligations under section 43(3) of the MPRDA.  

13(2)  In terms of this draft regulation, the Minister of Mineral Resources is afforded a mere 30 
days to make a decision to approve or reject a plan, audit report or FP. Considering that 
these plans, audit reports and financial provisions are detailed, complex and interlinked 
documents, the Minister cannot be expected to analyse, calculate, and possibly cause for an 
independent review to be conducted within 30 days of receipt of the relevant document. We 
recommend that this period is extended to at least 60 days.  

14(6) If a holder fails to comply with subregulation (5), then it is in noncompliance with this 
regulation. Subregulation (6) appears to give a holder recurring opportunities to comply, 
without consequence. It is submitted that failure to comply with subregulation (5) within the 
specified period should result in a meaningful sanction such as the suspension of the holder's 
EMPR or EA and licence to operate. 

14(7)(c) In terms of this draft regulation, the Minister of Mineral Resources may refuse to approve a 
revised FP. It is however not clear what the consequences of such refusal would be. It is for 
instance not an offence for a holder to not have an approved FP at the expiry of the 15 
month period contemplated in subregulation (5) (see comment below on regulation 15). We 
recommend that draft regulation 14 specifies the consequences of the refusal to approve a 
revised FP and the failure to submit a revised FP with the 15 month period contemplated in 
subregulation (5). Administrative penalties appear appropriate, but should perhaps scale 
with the scale of the FP and the extent of non-compliance. It may further need clarification 
that the liability for the penalties can be placed on directors should companies of mines 
apply for liquidation. 

14(13) and 14(14) The provisions of these two subregulations are not aligned with subregulations (4) and (5) 
which require the FP to be brought in line with these regulations within a specified 
timeframe. 

15 It is submitted that non-compliance with regulation 14(5), (8) and (9) should be offences as 
contemplated by this subregulation. 

16 This draft regulation makes no provision to suspend mining activities in the case of a 
transgression of the Draft Regulations. It is questionable whether or not a fine would be 
sufficient as a deterrent.  
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APPENDIX 1: DEED OF TRUST  
 

CLAUSE COMMENT 

1.7 The word "Minister" preceding the phrase "the Trust" appears to be inadvertently inserted. We 
recommend that "Minister" is deleted from this clause.  

2.1 The trust deed must make it clear whether one trust can be used only in respect on one right in terms 
of the MPRDA. This is fairly clear from the Draft Regulations, but the trust is a standalone document, 
and must be clear on its own. Clause 2.1 must therefore make it clear that the trust deed pertains to 
one particular right, and state what that right is. The guarantee in Appendix 2 is very clear on this 
issue. 

15.1 If a trust is intended, for all intents and purposes, to provide similar protection to a guarantee, but at a 
more economical rate, then the draft trust deed is missing a fundamental provision, which is that 
allowing the Minister responsible for mineral resources to enforce payment and if need be to take 
control of the actual funds in appropriate circumstances.  The critical provision is clause 15.1.  At 
present, it requires the trustees to make the funds available to the beneficiary to fulfil its obligations - 
the Minister, by virtue of a stipulatio alteri, can enforce this.  However, the deed does not deal with 
the scenario in which the beneficiary cannot or will not actually use the funds for the required 
purposes. We therefore strongly recommend that clause 15.1 should amended as set out below. In 
considering this suggested provision, it is important to bear in mind that the guarantee is a demand 
guarantee in favour of the Minister not the miner (meaning that the Minister can simply demand 
payment of the applicable sum) - the trust's beneficiary, by contrast, is the miner: 
 
"15.1 The Trustees undertake to ensure that funds of the Trust shall be used only to allow the 
beneficiary properly to fulfil the Statutory Obligations. The funds will be placed at the disposal of such 
beneficiary to carry out the Statutory Obligations as and when so required.  In the event that, at any 
time, the Minister of mineral resources gives notice to the beneficiary and the Trustees that the 
Statutory Obligations or any of them are required to be fulfilled, and (I) the beneficiary is insolvent, is 
or has been provisionally or finally liquidated or sequestrated, has been or is placed under supervision 
for business rescue proceedings, is financially distressed (as defined the Companies Act 71 of 2008, as 
amended from time to time), or (ii) the Trustees refuse to apply the funds of the Trust (or any 
applicable part thereof) to allow the beneficiary to fulfil the Statutory Obligations within 3 months of 
such notice from the Minister of mineral resources or (iii) the beneficiary, having been placed in funds 
by the Trustees, fails to apply such funds or allow their application in the approved manner to fulfil the 
Statutory Obligations (or any applicable part thereof) within 3 months of such notice from the Minister 
of mineral resources, then the Trustees shall, within 30 days of receipt by them of a notice to such 
effect from the Minister of mineral resources, pay over the funds of the Trust, or such portion thereof 
as from time to time as is notified to the Trustees by the Minister of mineral resources, to the Minister 
of mineral resources or his/her nominee in order to allow the Statutory Obligations to be fulfilled by 
the Minister of mineral resources or his/her nominee in place of the beneficiary. The undertakings in 
this clause 15.1 shall be stipulations in favour of the Minister of mineral resources, the benefits of 
which may be accepted by him/her in any manner and at any time." 
 
It is vital that the provisions of the trust deed tie up with the powers given to the Minister under 
24P(2) without the addition of the previously suggested clause 15.1 below. It is questionable whether 
the Minister would be entitled to appropriate the funds held in trust because the regulation is 
intended to bind the licence holder and it is not unequivocal that it would bind the trustees in such 
circumstances, particularly because they owe a fiduciary duty to the beneficiary, i.e. the rights holder. 
So there must be a direct right given to the Minister in the trust deed to require that the funds be paid 
over in the circumstances contemplated in section 24P of NEMA. 
 
Please note that any argument that it is not necessary to provide for the direct right on the basis that it 
is already provided for in section 24P of NEMA must be viewed with suspicion, because absent the 
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direct right, the trustees are highly likely to be caught in a position in which the person to whom they 
owe a fiduciary duty give them instructions contrary to those given by the Minister pursuant to the 
exercise of his or her powers under section 24P(2) of NEMA. 

15.3 The reference to clause 18 is incorrect. The second sentence of this clause can in any event be deleted 
as it appears to be dealt with in clause 17.2. 

16.1 The words "which it may have" in line 4 should be deleted. These words simply imply that there may 
be circumstances in which a beneficiary would not have any Statutory Obligations at a time other than 
one in which such obligations have actually been completely fulfilled.  This is incorrect - the obligations 
exist from the moment a right is granted until the moment they are fulfilled. Even if the extractive 
activity does not actually take place, the rehabilitation of extractives-related activities, such as the 
excavation of wetlands and the construction of roads and other infrastructure, would still be 
necessary. 

17.2 The reference to the IT Act is incorrect.  That section was deleted some time ago and, in any event, in 
order to "future proof" the document as much as possible, this must be a more generic reference, or 
could simply be left as something that must be approved by the Commissioner.     

General  In some places, the document refers to the "Minister responsible for..." and in others to the "Minister 
for..." - this must be harmonised to be the former, since that is the usage in the Draft Regulations.  We 
recommend that a definition of "the Minister" is inserted in the Draft Regulations - it seems 
incongruous to have such a definition in the trust deed but not in the regulations themselves. 

 
 
APPENDIX 2: FINANCIAL GUARANTEE 
 
No comments. 
 
APPENDIX 3: MINIMUM CONTENT OF AN ANNUAL REHABILITATION PLAN 
 

ITEM COMMENT 

1 The provision for a fair public participation process in this clause is welcomed. However, it is 
unclear from this item whether there will be "opportunities for stakeholder review and 
comment" with regards to the annual (or as we have proposed, biennial) revision of the 
rehabilitation plan or only the original rehabilitation. We submit that it is crucial that 
stakeholders are given the opportunity to participate in the annual (or biennial) revision of the 
rehabilitation plan. We therefore suggest the following re-formulation of this item: "The annual 
rehabilitation plan will form a component of the environmental management programme and 
will be subjected annually (or biennially) to the same requirements of the environmental 
management programme with regards opportunities for stakeholder review and comment." 
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1 One of the objectives of the annual rehabilitation plan is to "establish rehabilitation goals and 
outcomes for the forthcoming 12 months." It is essential that the annual rehabilitation plan 
works towards the longer-term final rehabilitation plan and post-closure land-use objectives. 
This Appendix must therefore be interpreted in the bigger context of final land use planning to 
ensure that annual rehabilitation makes a positive contribution to that goal, having taken into 
consideration the needs, values and views of parties affected by mining, as well as key 
authorities. The identification of an optimum post-mining land use is considered to be a crucial 
‘first step’ in the process, to inform the rehabilitation goals and outcomes up front so that they 
can, ultimately, contribute to achieving that vision. We therefore suggest that item 1(b) is re-
formulated as follows: "(b) Establish rehabilitation goals and outcomes for the forthcoming 12 
months, which contribute to the gradual achievement of the post-mining land use, closure 
vision and objectives identified in the holder's final rehabilitation, decommissioning and mine 
closure plan..." and that a new item 1(d) is inserted as follows: "(d) Evaluate and update the 
cost of rehabilitation for the 12 month period and for closure, for purposes of supplementing 
the financial provision guarantee or other financial provision instrument."   

2 It is implicit in this item that a holder is required to monitor and measure compliance with its 
annual rehabilitation plan. It is however not clear how non-compliance or adverse monitoring 
results should be addressed. This Appendix therefore fails to provide for the mandatory 
inclusion of remedial or corrective actions that are planned to be implemented to rectify 
shortcomings experienced in the previous year in the annual rehabilitation plan. Although item 
2(d) requires holders to do a comparison of activities planned and activities actually 
implemented, it does not encourage revision of the approach / methodology where that may 
be appropriate. We therefore suggest the insertion of an item requiring the holder to assess 
the effectiveness of the methodology used in rehabilitation against best practice standards. In 
addition, we suggest that another objective is inserted as follows: "(d) Identify and address 
shortcomings experienced in the preceding 12 months of rehabilitation."  

General This Appendix fails to provide clarity on the range of measures that would be expected at 
minimum in this plan (e.g. air quality, surface water and groundwater resources (quality and 
quantity), land/soils and biodiversity). Likewise, reference to social considerations should 
include at least health, livelihoods, safety/hazards and community coherence.  

 
 
APPENDIX 4: MINIMUM CONTENT OF A FINAL REHABILITATION, DECOMMISSIONING AND MINE CLOSURE PLAN 
 

ITEM COMMENT 

1 This item provides for stakeholder participation, which is welcomed. However, it is not clear 
whether the periodical audit, as contemplated in item 3(l), will be made available to stakeholders 
for review and comment. It is essential that these audits are disclosed to interested and affected 
parties. We therefore suggest that this item is reformulated as follows: "The final rehabilitation, 
decommissioning and closure plan will form a component of the environmental management 
programme and will be subjected to the same requirements of the environmental management 
programme with regards opportunities for stakeholder review and comment, including in respect of 
the periodical audit of this plan contemplated in item 3(l). 

2 It is submitted that the primary objective of a final rehabilitation, decommissioning and mine 
closure plan should be the identification of a post-mining land use. This should be inserted 
accordingly. Identifying a post-mining land use will enable a standard to be set for rehabilitation. 
(We refer in this regard to our comments on the draft regulations in general, motivating for a 
definition of "rehabilitation".) We submit furthermore that an additional objective for this plan is to 
identify the full costs of achieving the plan. We submit that this is inserted between the existing 
items 2(f) and 2(g). 
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3(b)(ii) Ideally, the terms "environmental context" and "social context" must be elaborated on in this item. 
We therefore suggest the following re-formulation of this item: "an overview of - (aa) the 
environmental context, including but not limited to air quality, quantity and quality of surface and 
groundwater, land, soils and biodiversity; and (bb) the social context, including but not limited to 
health, livelihoods, safety/hazards and community coherence, that may influence closure activities 
and post-mining land use or be influenced by closure activities and post-mining land use."    

3(d) Holders are required by this item to include a closure vision and objectives which ‘reflect the local 
environmental and socioeconomic context and reflect regulatory and corporate requirements and 
stakeholder expectations’, and the description and evaluation of closure/post-closure options 
‘where these exist and are practicable within the socioeconomic and environmental opportunities 
and constraints’.  However, there is no clarity on how decisions on the post-closure land use are to 
be reached and how stakeholder expectations are to influence them.  It is also submitted that the 
item relegates post-mining land use when it should be paramount. It is furthermore submitted that 
what is practicable cannot be the only test. Desirability and sustainability are equally relevant.  

3(d) The regulations fail to set out the importance of engagement with local communities and other 
affected parties, and with other stakeholders, in determining the post-closure vision, and there is a 
real risk that the holder and corporate requirements will dictate the ‘preferred’ option on cost and 
practicality criteria only.  It is thus important that decisions on the post-closure land use are made as 
a ‘first step’ and involve all key roleplayers fairly. 

3(l)(iii)(bb) There appears to be a typographical error in this item. "Well" should be "will." 

3(l)(iii)(bb) It is implicit in this item that monitoring results must be analysed by holders. It is essential that 
these monitoring results inform the ongoing management of the area affected by the relevant 
activity and associated rehabilitation activities. We therefore suggest the insertion of an additional 
sub-item following this item: "(m) The holder must give reasons for a decision to amend or not 
amend, as the case may, the final rehabilitation, decommissioning and mine closure plan, given the 
monitoring results in the previous auditing period."  

General  No mention is made of financial institutions or funding agencies which may have particular 
requirements for outcomes (e.g. no net loss). These requirements must be noted. 

 
 
APPENDIX 5: MINIMUM CONTENT OF AN ENVIRONMENTAL RISK ASSESSMENT 
 

ITEM COMMENT 

1 While we welcome the provision for stakeholder participation, it is not clear whether the periodical 
audit, as contemplated in item 3(e), will be made available to stakeholders for review and comment. 
It is essential that these audits are disclosed to interested and affected parties. We therefore suggest 
that this item is reformulated as follows: "The final rehabilitation, decommissioning and closure plan 
will form a component of the environmental management programme and will be subject to the 
same requirements of the environmental management programme with regards opportunities for 
stakeholder review and comment, including the periodical audit of this plan contemplated in item 
3(e).    

2 An objective of this Appendix should also be to ensure timeous risk reduction through appropriate 
interventions. We therefore suggest the insertion of an objective to that effect.  

3(b)  The triggers to identify the imminent eventuation of a risk must be linked to monitoring and reporting 
provided for in 3(e). Indicators that are most sensitive to potential risks must be identified and 
monitored. In addition, channels for potentially affected parties to alert the holder of suspected risk 
should be provided.  
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3(e) It is implicit in this item that monitoring results must be analysed by holders. It is essential that these 
monitoring results inform adaptive or corrective management and/or risk reduction activities.  

General Practicality and the cost of implementation are the key considerations for risk management activities. 
It is important that the desired outcomes, environmental quality targets, and affected party views and 
priorities are also taken into account in informing risk management activities.  

 
 
APPENDIX 6: CARE & MAINTENANCE PLAN 
 

ITEM COMMENT 

General Provision must be made for stakeholder engagement in the drafting of a care and maintenance plan. 
It is essential that the labour force that will be affected by care and maintenance as well as mining 
affected communities or persons are given an opportunity to make representations to the Minister 
responsible for mineral resources on draft care and maintenance plans.  

General There does not seem to be any provision for stakeholder or affected party engagement during "care 
and maintenance."  

 


