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I INTRODUCTION 

1. This matter concerns academic speech by two grassroots activists and a local attorney 

at the University of Cape Town’s summer school in January 2017. 

2. A commercial mining company claims the activists and attorney defamed it. 

3. The activists and the attorney were invited by UCT to present in a course titled “Mining 

the Wild and the West coast: ‘Development’ at what costs?”.1  

4. The Course was designed to allow environmental activists and academics to work 

together to create a new model of adult education, by building on links with civic 

organisations’ struggles, and seeking to base research in strong academic-civil society 

networks.2  

5. Working with activists, lawyers and civil society in a classroom, UCT sought to 

explore, in a classroom situation and with a range of actors, the emergence of Black-

led environmental movements.3 

6. The Course considered a range of deep questions that have, ironically, become central 

to the current litigation: Whose environment, and who gets to speak? What propositions 

about ‘the natural’ and ‘the human’ undergird scientific advice on governance and 

management of the commons? How do specific forms of evidence become hidden – 

and therefore invisible – in situations where corporates and government officials try to 

push development projects through despite opposition? What strategies are available to 

researchers to deal with the occlusion of evidence?4 

 
1 Amicus FA at para 54. 
2 Amicus FA at para 56. 
3 Amicus FA at para 59. 
4 Amicus FA at para 62. 
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7. UCT invited the Defendants as activists and legal professionals involved in challenging 

mining by the mining company on the West Coast. This was done for a specific, 

academic purposes: 

7.1. Engaging with those directly involved in different situations and struggles 

brings a richness and texture to learning that goes beyond what a formal lecture 

can offer. It provides participants with an opportunity to learn skills required for 

producing and assessing evidence and argument.5 

7.2. As the Course was specifically interested in the question of producing evidence 

in a situation where evidence is being hidden, the activists and lawyers would 

collaborate with the lecturers and students to evaluate. forms of evidence that 

are not readily visible - either because they are hidden by secrecy, or because 

the debate has become so polemical that actors find It difficult to make their 

different arguments heard.6 

8. The mining company has sued the activists for defamation for what they said during 

the Course at UCT. 

9. UCT’s interest in the protection of academic freedom. It seeks to protect its staff from 

future defamation claims for what they, or their guests, say during lectures as part of 

the academic project. 

 
5 Amicus FA at para 64. 
6 Amicus FA at para 67. 
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10. Academic freedom is vital to the constitutional project: “The basic idea of academic 

freedom is simple and unanswerable: knowledge cannot be advanced unless existing 

claims to knowledge can with freedom be criticized and analyzed.”7 

11. For the academic project to succeed, academics and students must be able to freely 

exchange ideas. If they fear being sued for defamation for what they say in the 

classroom, or what they write in journals or textbooks, the academic project will grind 

to a halt. The production of knowledge  

12. This is no illusory fear. As Barendt has written: 

“The prospect of a defamation action may inhibit the freedom of a scientist to 

comment critically on a drug, medical product or treatment, or a scholar to 

review critically the publications of other academics. The ‘chilling effect’ of 

libel laws impinges therefore on publication freedom—an aspect of academic 

research freedom.”8 

13. Experiences in the US and the UK have borne out the risk that defamation suits – 

particularly by large companies – will chill academic inquiry, and make us all 

intellectually poorer. 

14. UCT does not contend for absolute immunity for academics. If they speak outside an 

academic context, or if their speech is not in good faith, the Constitution and the law 

should not protect them. But when they are engaged in the honest pursuit of knowledge, 

they should not be at risk of liability if a company’s reputation is tainted along the way. 

 
7 Robert Post Democracy, Expertise, and Academic Freedom: A First Amendment Jurisprudence for the Modern 
State (2012) at 64. 
8 Eric Barendt Academic Freedom and the Law (2010) at 204. 
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15. UCT therefore supports the special pleas advanced by the Defendants and will argue 

that the mining company’s exceptions should be dismissed. 

16. UCT’s argument proceeds as follows: 

16.1. We identify the issues before the Court; 

16.2. We highlight the nature and importance of academic freedom; and 

16.3. We explain how defamation suits threaten academic freedom. 

 

II THE ISSUES 

17. In its application for admission, UCT contended that the law should recognise a 

qualified privilege for academic speech.9 Alternatively, it argued that academic speech 

should be defensible on the grounds of reasonable publication, and that a defence of 

fair comment or truth and public interest needs to be assessed in the context of the rules 

governing academic speech.10 

18. UCT stands by those arguments. However, the issues currently before this Court are 

more circumscribed. 

19. After UCT was admitted as an amicus curiae, the Defendants raised two special pleas, 

which can be briefly described as follows: 

19.1. The SLAPP Plea: This defence argues that the law prohibits, as an abuse of 

process, defamation claims brought for the sole purpose of silencing speech, 

 
9 Amicus FA at paras 35-41. 
10 Amicus FA at paras 42-8. 
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and which do not allege falsity, patrimonial loss, and the possibility of 

recovering that loss. The SLAPP Plea contends that the mining company is 

motivated by the ulterior purpose of silencing the Defendants and others, and 

have not pleaded falsity, loss, or the ability to recover. 

19.2. The Trading Corporation Plea: The Defendants plead that if the plaintiff in a 

defamation action is a trading corporation operating for profit, it must plead that 

the defamatory statements were false and made wilfully, and must plead that it 

suffered patrimonial loss. The mining company has not done so. 

20. In both instances, the Defendants plead that, if the common law does not presently 

recognise these requirements, it must be developed in terms of ss 8 and 39(2) of the 

Constitution. 

21. The mining company have excepted to both claims. It is those exceptions that are before 

this Court for decision. 

22. UCT’s position with regard to the exception is as follows: 

22.1. UCT makes no submissions on what the current state of the law is.  

22.2. On the assumption that the common law does not presently recognise the above 

requirements, UCT supports the Defendants’ contention that the common law 

should be developed in line with the Constitution. 

22.3. The requirements identified by the Defendants include defamation suits 

targeting academic speech (as in the Redell matter), but are not limited to 

academic speech. UCT supports that position and does not argue for a different 

law for academic speech. 
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22.4. However, the impact of defamation suits on academic speech is an important 

factor in considering whether, and how, to develop the common law. 

 

II NATURE AND IMPORTANCE OF ACADEMIC FREEDOM 

23. Section 16(1)(d) of the Constitution expressly recognises that “freedom of expression” 

includes “academic freedom and freedom of scientific research”. 

24. This protection has not been the subject of any judicial consideration in South Africa. 

We therefore turn to our history, and to academic and foreign authority to answer two 

central questions: 

24.1. What is academic freedom? 

24.2. Why is it important? 

 

WHAT IS ACADEMIC FREEDOM 

25. Academic freedom has two faces – institutional and individual.11 

26. The first aspect of the right is the freedom of universities as institutions. It is a right that 

attaches to universities like UCT to regulate their own affairs. As Frankfurter J of the 

US Supreme Court has held: 

“It is the business of a university to provide that atmosphere which is most 

conducive to speculation, experiment and creation. It is an atmosphere in which 

there prevail 'the four essential freedoms' of a university -- to determine for 

 
11 Dario Milo, Glen Penfold & Anthony Stein ‘Freedom of Expression’ in Stu Woolman & Michael Bishop (eds) 
Constitutional Law of South Africa (2 ed, 2008) at ch42-p61. 
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itself on academic grounds who may teach, what may be taught, how it shall be 

taught, and who may be admitted to study.”12 

27. Those words have become a seminal statement about the nature of academic freedom 

in America.  But they are not Justice Frankfurter’s words.  They come from a statement 

of senior South African academics from Wits and UCT in 1974.13  They reflect the four 

key institutional freedoms – deciding who will teach, what, how, and to whom.  It 

entitles the University to make decisions about hiring and firing, the nature of courses, 

distributing research funds, and admitting students. 

28. The second aspect is the individual right of academics and students to teach, to research 

and to learn. It protects the right of academics to speak their minds in the pursuit of 

truth in lectures and in journals. And it protects the right of students both to speak, but 

also to receive information that is the best possible attempt to transfer knowledge about 

the topic, free from public or private interference. 

29. There may be times when the individual and the institutional aspects of the right come 

into conflict – when a professor objects to limits placed on his research or teaching by 

her university. Those issues do not arise here. Both the institutional and individual 

elements of the right are threatened by the mining company’s suit 

 

WHY PROTECT ACADEMIC FREEDOM 

30. For academic freedom – and therefore s 16(1)(d) of the Constitution – to have meaning, 

it must mean something different from the ordinary protection of free speech. There 

must be something about academic speech that requires the law to treat it differently 

 
12 Sweezey v New Hampshire 354 US 234 (1957). 
13 The Open Universities in South Africa and Academic Freedom, 1957-1974: A Review (1974). 
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from other speech. As Barendt explains: 

“the argument that academic freedom amounts to an unrestricted freedom of 

speech for university teachers is fundamentally misconceived. A claim that 

academics enjoy the same freedom of speech as other citizens is true but 

unhelpful. It does not ascribe any significance to a claim of academic freedom 

as a distinctive right or freedom.”14 

31. This raises important questions. Why should academics have more or different free 

speech rights than engineers or architects? Why should universities be particularly 

insulated from public and private interference when hospitals, law firms and companies 

are not? 

32. The answer is the societal and constitutional value of the academic project: 

“Academic freedom … is integrally connected to the special role of universities.  

Traditionally, universities have been regarded as having … “a distinctive task.  

It is the methodical discovery and teaching of truths about serious and 

important things.”15  Professors, lecturers and researchers enable universities 

to discharge these special responsibilities … only if they enjoy the academic 

freedom to discover and transmit knowledge of the truths of their discipline.  

Governments – or for that matter university authorities themselves – that 

compel scholars to teach in particular ways or to conduct research on trivial 

topics are denying the distinctive tasks of the academy. On this perspective, 

academic freedom is not only, or even primarily a professorial entitlement or 

privilege, but imposes on university academic staff special responsibilities and 

obligations.”16 

33. Academic scholarship produces the most reliable knowledge available to us, because 

the facts, methods, and reasoning are transparent, the scholars are selected and trained, 

 
14 Barendt (n 8) at 18. 
15 E Shills ‘The Academic Ethic’ (983) 20 Minerva 3 (original footnote). 
16 Barendt (n 8) at 50. 
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and all results and approaches remain subject to criticism. 

34. Other speech is not subject to similar constraints. People are free – under the general 

right to free speech – to say whatever they please on the internet, in conversation, or in 

newspapers without putting their jobs at risk, or seeking the prior approval of their 

peers. Because academic speech is constrained by quality control and community 

approval, it is also more valuable: 

“The point is that academic speech—whether in the classroom, at conferences 

or in publications—is subject to quality controls, for which there are no 

equivalent constraints in public discourse. Everyone is free, at least in principle, 

to contribute to public discourse, whether they produce a structured argument 

in polished language or instead produce a string of indecent epithets. As Justice 

Harlan said when the US Supreme Court protected the free speech right of a 

protester to wear the slogan ‘Fuck the Draft’ on his jacket in a courthouse 

corridor, ‘it is often true that one man’s vulgarity is another’s lyric’.17 This 

relativism does not apply to the speech and writings of university professors and 

lecturers. Peer review generally determines whether an academic paper will be 

published in a journal or presented at a conference, while the overall quality of 

a professor’s teaching may be subject to faculty review, perhaps after student 

evaluation. Publications are reviewed and assessed when academics apply for 

an appointment, for tenure (in the United States and other countries where that 

system of permanent appointment has been kept) or for promotion. Peer review 

does not infringe academic freedom; rather it is designed to ensure that its 

exercise complies with the appropriate professional standards. In short, 

academic speech, unlike general political or public discourse, is essentially 

subject to quality controls on the basis of general professional standards of 

accuracy and coherence, as well as the specific requirement for publication in 

the better journals that it makes an original contribution to knowledge.”18 

 
17 Cohen v California 403 US 15, 25 (1971). 
18 Barendt (n 8) at 20. 
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35. For these reasons, academics are uniquely able to produce new knowledge about many 

of the things we need most to understand, such as the drivers of poverty and inequality, 

the causes of climate change, the cures for disease, the seeds for new technology, 

amongst hundreds of other vital topics. While we are all free to debate these issues at 

our kitchen tables, those debates are unlikely to uncover new knowledge. 

36. Therefore while all people have the right to speak about mining on the West Coast, 

academics are particularly suited to finding the truth about whether that mining is 

economically valuable, or ecologically disastrous; whether it amounted to responsible 

extraction, or negligent exploitation.  

37. The current pandemic offers another example. Academic research holds out the best 

hope of beating the coronavirus by learning how to slow its spread, how to treat it, and 

how to vaccinate ourselves against it. If the academic project is distorted by government 

or private influence that seeks to silence unpopular ideas, we will all suffer.  

38. As Post argues, academic freedom “is not intended to protect professors, students or 

universities.  It exists to protect the academic project of advancing knowledge.  That 

project can only be protected if independent academics can operate inside independent 

institutions.”19 

39. Academic freedom is specially protected because universities and professors can only 

serve this purpose if they are insulated from outside interference.  History – from the 

Middle Ages to the Apartheid regime20 – teaches us that governments and private 

entities will seek to interfere in universities for their own ends, and that when they do, 

 
19 Post (n 7) at 68. 
20 Milo, Penfold & Stein (n 11) at ch42-p60. 
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the search for truth suffers.  The statement of South African academics makes precisely 

this point: 

“In a university knowledge is its own end, not merely a means to an end. A 

university ceases to be true to its own nature if it becomes the tool of Church or 

State or any sectional interest. A university is characterized by the spirit of free 

inquiry, its ideal being the ideal of Socrates - `to follow the argument where it 

leads.' This implies the right to examine, question, modify or reject traditional 

ideas and beliefs. Dogma and hypothesis are incompatible, and the concept of 

an immutable doctrine is repugnant to the spirit of a university. The concern of 

its scholars is not merely to add and revise facts in relation to an accepted 

framework, but to be ever examining and modifying the framework itself. 

Freedom to reason and freedom for disputation on the basis of observation and 

experiment are the necessary conditions for the advancement of scientific 

knowledge. A sense of freedom is also necessary for creative work in the arts 

which, equally with scientific research, is the concern of the university.”21 

40. While the concern in 1957 focused on government interference, the risk of private 

interference is no less concerning. 

41. In conclusion, it is worth returning to Justice Frankfurter. In his concurrence in Sweezey 

v New Hampshire, he warned that interference with academic freedom “must be resisted 

at their incipiency. This kind of evil grows by what it is allowed to feed on.”22 

IV ACADEMIC FREEDOM IN THE CASE 

42. This Part first explains, generally, how defamation suits (and the threat of defamation 

suits) undermines academic freedom. It then identifies why those impacts are relevant 

in this matter. 

 
21 Open Universities (n 13). 
22 Sweezey (n 12). 
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DEFAMATION AND ACADEMIC FREEDOM 

43. The risk of defamation suits poses multiple risks that are particular to academic 

freedom. 

44. First, as Gajda notes, “in contrast to most walks of life, speech and intellectual exchange 

are at the core of academic life; proposing and challenging ideas, and disseminating 

the results of research and learning, are what colleges and universities are all about.”23 

Defamation suits cut to the very heart of the academic project because the job of 

academics and scholars is to speak freely, challenge orthodoxy, and seek to promote 

knowledge. 

45. Second, academics are particularly vulnerable to defamation suits because they have 

limited resources. As a result, “[t]he chilling power of defamation law may be all the 

greater in the academic setting because of the financial vulnerability of most individual 

scholars and academic journals.”24 These limited finances “can make academic 

speakers easy targets for legal bullying.”25 

46. In Underwager v Salter26 two academics sought to prevent criticism of their work by 

another academic. The plaintiff academics advanced a controversial theory that 

children could never be trusted to remember incidents of childhood sexual abuse. When 

the defendant published a monograph challenging that idea, and appeared on television 

and at conferences to criticise it, the plaintiffs sued for defamation. The Seventh Circuit 

 
23 Amy Gajda The Trials of Academe (2009, Kindle Edition) Kindle Locations 2245-2247. 
24 Ibid at locations 2251-2253. 
25 Ibid. 
26 Underwager v Salter 22 Fed. 3d 730 (1994) 
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Court of Appeal dismissed the claim. In doing so it recognised the need for special 

protections for from defamation suits 

“may well be greater in the case of scholars and prosecutors than in the case of 

newspapers and broadcasters. Newspapers, magazines, and broadcast stations 

reap considerable profits from their endeavors, and the obligation to pay 

damages to those they injure is unlikely to put them out of business or even 

substantially temper their reports. …  Exposing [academics] to large awards of 

damages is more apt to lead to silence than are comparable awards against 

media defendants.”27 

47. Nagra makes the related point that defamation suits take time, and can affect not only 

the content of what is published, but the ability of journals to publish at all: 

“Not only are defamation suits very costly, but they are also time consuming 

and can affect the health of a publication … . Compared to the publications of 

media giants, a defamation claim is more likely to inhibit scholarly ideas. A 

variety of scholars face these risks, including scientists, psychologists, 

economists, mathematicians, law professors, and book reviewers.”28 

48. Even where academics want to stand by their work, universities or publishers who may 

share the liability will either be cautious to publish work that might elicit a defamation 

suit, or withdraw any work that attracts such a suit. 

49. Third, defamation suits undermine the whole principle behind academic freedom – 

promoting free scientific inquiry to enhance knowledge. Particularly in the academic 

context, disputes about As one judge has put it: 

“[Plaintiffs] cannot, by simply filing suit and crying 'character assassination!', 

silence those who hold divergent views, no matter how adverse those views may 

 
27 Ibid at 735. 
28 Ameet Kaur Nagra ‘A Higher Protection for Scholars Faced with Defamation Suits’ (2013) 41(1) Hastings 
Constitutional Law Quarterly 175 at 203. 



16 
 

be to plaintiffs’ interests. Scientific controversies must be settled by the methods 

of science rather than by the methods of litigation. … More papers, more 

discussion, better data, and more satisfactory models – not larger awards of 

damages – mark the path towards superior understanding of the world around 

us.”29 

50. Fourth, it is not ordinarily a requirement for a plaintiff to plead that a defamatory 

statement is false. Instead, the onus is put on the defendant to establish truth and the 

public interest as a defence.30 In the context of academic speech this poses a particular 

difficulty. Meaningful academic speech, by its nature, seeks to establish new truths, not 

repeat old truths. It lives at the boundary between fact and comment. 

51. The dispute between Dr Singh and the British Chiropractic Association is a good 

example. Dr Singh had co-authored a book about alternative medicine, including 

chiropractic therapy. He published a column in a newspaper in which he stated: “The 

British Chiropractic Association claims that their members can help treat children with 

colic, sleeping and feeding problems, frequent ear infections, asthma and prolonged 

crying, even though there is not a jot of evidence. This organisation is the respectable 

face of the chiropractic profession and yet it happily promotes bogus treatments.” The 

Association sued him for defamation. 

52. The trial court had held that these were statements of fact that Dr Singh had to defend 

with evidence. The Court of Appeal reversed. It held:  

“however one represents or paraphrases their meaning, are in our judgment 

expressions of opinion. The opinion may be mistaken, but to allow the party 

which has been denounced on the basis of it to compel its author to prove in 

 
29 Underwager (n 26). 
30 Khumalo and Others v Holomisa [2002] ZACC 12; 2002 (5) SA 401 (CC). 
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court what he has asserted by way of argument is to invite the court to become 

an Orwellian ministry of truth.”31 

53. Defamation claims against academic speech inevitably risk forcing the Court into the 

role of deciding scientific or academic truth. That is inherently undesirable. 

54. These risks are not illusory. In 2010, the House of Commons produced a report which 

specifically recognised the risk that UK libel laws posed to academic freedom: 

“Much of the recent publicity given to concerns of the medical and science 

community about the harmful effects of UK libel laws on their ability to 

comment has followed the court rulings to date in the Simon Singh case and 

media coverage of the cases of the British cardiologist Peter Wilmshurst and 

the Danish radiologist Henrik Thomson, who have faced action from overseas 

commercial interests.  

… Even from the limited evidence we have received, we believe that the fears of 

the medical and science community are well-founded, particularly in the 

internet age and with the growth of ‘libel tourism’. We urge the Government, 

therefore, to take account of these concerns in a review of the country’s libel 

laws, in particular the issue of fair comment in academic peer-reviewed 

publications.”32 

55. A similar trend has occurred in America. Gajda explains that “just the threat of 

defamation litigation has been used effectively to withdraw controversial scholarship 

from the public realm and to reshape the research agendas of scholars who work in 

such fields.” 33 

 

 
31 British Chiropractic Association v Singh [2010] EWCA Civ 350 at para 23. 
32 House of Commons: Culture, Media and Sport Committee Press standards, privacy and libel Second Report of 
Session 2009–10 (2010) Vol 1 at paras 141-2. 
33 Gajda (n 23) at Kindle locations 2276-2280. 
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ACADEMIC FREEDOM IN THIS CASE 

56. The value of academic speech, and the risk defamation claims pose, support the position 

advanced by the Defendants. 

57. First, the speech at issue in the Redell matter is undoubtedly academic speech. It was 

made at a lecture held at UCT as part of UCT’s Summer School. The lecture was 

arranged by highly experienced UCT academics. The purpose of the lecture was the 

search for knowledge; not only knowledge about the facts of the mining company’s 

activities, but epistemological knowledge about how to understand truth and evidence 

in the context of environmental disputes between activists and companies. That project 

could only be advanced by hearing, unfiltered, what the activists and lawyers had to say 

about their experiences, and their work. It was arranged using specific research funds, 

including a grant from the National Research Foundation titled “race and the Making 

of the Environmental Public”.34 

58. The mining company’s attempt to silence activists and attorneys also seeks to deny 

UCT’s lecturers and students the ability to learn from activists and practitioners. Yet 

that is a vital method for the advancement of knowledge. Future summer schools will 

be far less valuable if participants fear that any member of the audience could be 

recording any statement to found a future defamation claim by a corporation. 

59. Second, the suit itself will have a chilling effect on all similar academic activities. The 

mere risk of being sued will mean that academics will hesitate before inviting activists 

or practitioners to talk about their experiences in opposing projects by the mining 

 
34 Amicus FA at para 57. 
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company, and by large corporations generally. That would achieve precisely what the 

mining company seeks – the insulation of its activities from scrutiny. 

60. The threat of suit would extend to any research that may result in unfavourable findings 

about a well-resourced corporation. That poses a major threat to our democracy. 

61. SLAPP suits like the present are designed to silence critics and to deter others from 

speaking. Academic speech is particularly likely to be harmful to powerful interests. 

Precisely because of the rigour of academia, the public pays especial attention to 

academic findings. And there are certain investigations that only academics or scientists 

are able to perform – assessing whether drugs or chemicals are harmful to human health, 

for example. If corporate interests can deter academics from investigating their harmful 

conduct through the threat of defamation suits. 

62. When academic inquiry is chilled, it is the entire community that suffers. Corporations 

can use SLAPP suits to hide the keys to the engine of knowledge.  Without academic 

inquiry, the public may never know, for example, whether a mining company is 

responsible for harm to the environment and the surrounding community. The risk of 

diverting academic inquiry because of the  

63. Third, from the perspective of academic speech, it is justifiable to treat trading 

corporations differently. As the Constitutional Court has unambiguously held: “Juristic 

persons are not the bearers of human dignity.”35 Section 10 of the Constitution is 

headed “Human Dignity”. Corporations have no right under that section. Even if 

 
35 Investigating Director: Serious Economic Offences v Hyundai Motor Distributors (Pty) Ltd: In re Hyundai 
Motor Distributors (Pty) Ltd v Smit [2000] ZACC 12; 2001 (1) SA 545 (CC) at para 18. 
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corporations have common-law rights to a reputation, that right does not attract 

constitutional protection. 

64. By contrast the right to academic freedom and freedom of scientific inquiry is expressly 

provided for in s 16(1)(d). Any development of the common law in line with the “spirit, 

purport and objects of the Bill of Rights” must afford academic freedom greater 

importance than the constitutionally-irrelevant reputation of corporations. 

65. The measured development proposed by the Defendants correctly strikes that balance. 

It would not prevent any defamation claims by corporations. But would limit them to 

suing only when claims are knowingly false, and when they suffer actual loss. That is 

certainly the only time a corporation’s reputation could possible justify an interference 

with the academic project. 

66. The exceptions in the Redell matter should be dismissed. 
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