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Dear Ms Muthukarapan
COMMENTS ON THE BACKGROUND INFORMATION DOCUMENT FOR ESKOM’S APPLICATION FOR ALTERNATIVE
LIMITS TO THE MINIMUM EMISSION STANDARDS (MES) FOR THE MEDUPI AND MATIMBA POWER STATIONS
1. We address you as the Life After Coal campaign, a joint campaign by the Centre for Environmental Rights (CER),1
groundWork (gW),2 and Earthlife Africa Johannesburg (ELA),3 that aims to discourage investment in new coal-fired
power stations and mines, to accelerate the retirement of South Africa’s existing coal infrastructure, and to
encourage and enable a just transition to renewable energy systems for the people. Life After Coal, and ELA, in
particular, work with a network of communities within the Waterberg District Municipality whose health and wellbeing has been detrimentally impacted by industrial developments in the area – such as Eskom’s Matimba and
Medupi coal-fired power stations.
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2. We submit these comments on the Background Information Document (BID) in respect of Matimba and Medupi’s
minimum emission standards (MES) alternative emission limit applications, published on 29 November 2019. Both
of these power stations are located in the Waterberg-Bojanala Priority Area (WBPA), declared as such in 2012,
because the ambient air quality standards were being, or may be, exceeded in the area, which required – and
continues to require - specific air quality management action to rectify the situation.4 The BID states that it aims
to:
2.1.
2.2.
2.3.
2.4.

present an overview of Eskom’s reasoning for the alternative limits applications;
invite Interested and Affected parties (I&APs) to participate in the required Public Participation Process;
provide I&APs with an opportunity to contribute and participate in Eskom’s applications; and
provide I&APs with an opportunity to provide the project team with comments and queries.

3. Consistent with the public consultation process followed for previous Eskom applications to postpone and/or
suspend compliance with the MES, the BID confirms that a 2-phase approach will be followed:
3.1. Public Consultation: Phase 1 - the distribution of the BID to stakeholders for comment and review for a 30
calendar day period (29 November 2019 – 29 January 2020); and
3.2. Public Consultation: Phase 2 - availability of application documentation, including Atmospheric Impact
Reports (AIRs) for public review and comment to be conducted during 2020.5
4. We note and refer you to the email sent by Eskom’s Bryan Mccourt, to stakeholders on 4 December 2019, attached
marked as Annexure “1”:
“Eskom requested and received a condonation from the Minister of Environment, Forestry and Fisheries
for the later submission of further applications, that were originally unplanned, but required, in terms of
the amendments contained in GNR 1207 in October 2018. As such, on the 29 November 2019 Eskom
submitted further applications for suspension and/or alternative limits of the Minimum Emissions
Standards for Acacia and Port Rex Peaking gas power stations, as well as for Grootvlei, Matimba and
Medupi coal-fired power stations to the Department of Environment, Forestry and Fisheries. Further
formal public participation and assessments are required and will be completed (anticipated by May 2020)
to support these 5 additional MES applications.
This email serves as notification to key stakeholders of the process thus far, for information – please see
the attached communication. All stakeholders will be provided with an opportunity to comment on the
applications and updated studies through the formal public participation processes as they progress over
the next 6 months.
....
The Applications and supporting information can be accessed on the Eskom website or via this link
https://www.eskom.co.za/MESapplications/Pages/default.aspx.”
5. Although the above link does not function, we note, through an alternative route, the “Application for Alternative
Limits in terms of the Minimum Emissions Standard” reports for Medupi and Matimba power stations, and the
“Application for Suspension of Emission Limits in terms of the Minimum Emissions Standards” reports for Grootvlei,
Port Rex and Acacia power stations, all dated November 2019, on Eskom’s website. We also note the respective
AIRs and Public Participation Process reports prepared for the previous applications to postpone compliance with
the MES at Medupi and Matimba power stations. According to Eskom, these reports were all submitted by 29
November 2019. However, in relation to the alternative limit applications for Medupi and Matimba power
4
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stations, there is neither specific reference nor a link to these “application” reports in the BID circulated to I&APs
on 29 November 2019. In other words, there has not been any public participation on the above reports dated
November 2019, and the 2017 documentation is now outdated and should be regarded as irrelevant for the
purposes of these current applications for alternative limits at Medupi and Matimba power stations. These reports
do not meet the requirements to constitute ‘applications’ as envisaged by the List of Activities.6 The fact that these
documents may have been made available to the relevant authorities, with the intention “to supplement the
application with an updated AIR and public participation report” at a later date, does not assist Eskom in addressing
its failure to meet legislated requirements.
6. Notwithstanding the availability of the abovementioned reports for Medupi and Matimba,7 and their omission
from the BID, the following submissions are confined to the BID, as part of phase 1 of the public consultation
process (our “BID Submissions”). An analysis of the AIRs from previous applications for Medupi and Matimba
power stations in 2017, aside from being outdated, require further time to scrutinise and comment and the 30
day period of 29 November 2019 – 29 January 2020 is wholly inadequate for this task. Eskom cannot rely on its
submission of these documents as an alternative to complying with the legislated deadline – or any condonation
that may have been granted to it.
7. In any case, we submit that the objections raised in these BID submissions are fatal to Eskom’s applications for
alternative limits at Medupi and Matimba. However, if Eskom proceeds with these unlawful applications, we
reserve our rights to review and comment on the application reports for Medupi and Matimba power stations, in
addition to updated AIRs and other supporting documentation, during phase 2 of the public consultation process.
We also reserve our rights to comment on the BIDs and application documentation for Grootvlei, Port Rex and
Acacia power stations, once their respective public consultation processes commence this year.
8. As set out below, our BID submissions address the following items in turn:
8.1.
8.2.
8.3.
8.4.
8.5.

a summary of the legal requirements for an MES alternative emission limit application;
the 2019 Matimba and Medupi alternative emission limit applications;
Eskom’s applications for alternative emission limits are procedurally and substantively unlawful;
the proposed air quality modelling approach is inappropriate; and
a request for information and conclusion.

9. Through its alternative emission limit applications at Medupi and Matimba power stations, Eskom is seeking
permission to circumvent South Africa’s critically important air pollution laws that exist to give effect to several
fundamental human rights enshrined in the Constitution of the Republic of South Africa, 1996 (the
“Constitution”)—and to do so indefinitely. Life After Coal thus wholly and unequivocally objects to these
applications underway on Eskom’s behalf. As detailed below, Eskom has not and, we submit, will not be able to
satisfy the explicit statutory requirements for an alternative limit application, and, in any case, the BID is
problematic in several respects; including:
9.1. approving the requested alternative emission limits would violate the National Environmental Management
Act, 1998 (NEMA), National Environmental Management: Air Quality Act, 2004 (AQA), the National Framework
for Air Quality Management, 2017, and the Constitution, because:
6
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9.1.1. this piecemeal application approach is procedurally flawed and inconsistent with both the
Environmental Impact Assessment Regulations, 2014 and the Constitution, and therefore unlawful
and invalid;
9.1.2. air quality in the WBPA is not in compliance with the National Ambient Air Quality Standards
(NAAQS);
9.1.3. exemptions from compliance with the MES are impermissible;
9.1.4. the BID does not provide a sufficient explanation for Eskom’s delay in complying with the MES; and
9.1.5. these applications for alternative emission limits do not satisfy statutory requirements, and, in any
case, alternative emission limits may not be weaker than the 2015 MES for existing plants;
9.2. inaccurate and/or incomplete information is provided in support of its applications; which undermines the
public participation process, and ultimately, the decision-makers’ ability to reach a rational, lawful, and
reasonable conclusion; and
9.3. there are deficiencies in the proposed approach for conducting updated Atmospheric Impact Reports (AIRs).
10. For these reasons, these applications for alternative limits at Medupi and Matimba power stations should be
summarily rejected.
Summary of legal requirements for an MES alternative emission limit application
The Constitution and National Environmental Management Principles
11. Section 24 of the Constitution guarantees everyone the right to an environment not harmful to health or wellbeing, and to have the environment protected, for the benefit of present and future generations, through
reasonable legislative and other measures that: prevent pollution and ecological degradation; promote
conservation; and secure ecologically sustainable development and use of natural resources while promoting
justifiable economic and social development. As the Constitution is the supreme law, any law or conduct
inconsistent with it is invalid, and the obligations imposed by it must be fulfilled.8 All law and conduct must be
measured against the right to an environment that is not harmful to health or wellbeing. Environmental legislation
- including air quality legislation - was enacted to give effect to this constitutional environmental right.
12. The overarching environmental legislation which implements section 24 of the Constitution is NEMA,9 including
the National Environmental Management (NEM) Principles section 2 of NEMA, to which any organ of state must
adhere in all decision-making and when exercising its functions. Some of these binding directive principles are as
follows:
a. the environment is held in public trust for the people, the beneficial use of environmental resources must
serve the public interest and the environment must be protected as the people’s common heritage
(“public trust doctrine);10
b. a risk-averse and cautious approach must applied, which takes into account the limits of current
knowledge about the consequences of decisions and actions11 (“precautionary principle”);
c. negative impacts on the environment and on people’s environmental rights must be anticipated and
prevented, and where they cannot be altogether prevented, must be minimised and remedied
(“preventive principle”);12
d. pollution and degradation of the environment are avoided, or, where they cannot be altogether avoided,
are minimised and remedied (“preventive principle”);
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e. environmental justice must be pursued so that adverse environmental impacts shall not be distributed in
such a manner as to unfairly discriminate against any person, particularly vulnerable and disadvantaged
persons;13
f. responsibility for the environmental health and safety consequences of a policy, programme, project,
product, process, service or activity exists throughout its lifecycle;14
g. sensitive, vulnerable, highly dynamic or stressed ecosystems…require specific attention in management
and planning procedures, especially where they are subject to significant human resource usage and
development pressure;15
h. the cost of remedying the pollution, environmental degradation and consequent adverse health effects
and of preventing, controlling or minimising further pollution, environmental damage or adverse health
effects must be paid for by those responsible for harming the environment (“polluter pays’ principle”);16
i. use and exploitation of non-renewable natural resources must be responsible and equitable, and take into
account the consequences of the depletion of the resource;17 and
j. the participation of all interested and affected parties in environmental governance must be promoted.18
National Environmental Management: Air Quality Act, 2004
13. Enacted in 2005 to give effect to section 24 of the Constitution and the NEM Principles, the AQA aims to ensure
that air pollution is not harmful to human health or well-being, and to enhance the air quality in South Africa.19
The AQA provides that its interpretation and application must be guided by the NEM Principles.
14. Accordingly, the National Air Quality Officer (NAQO), licensing authorities, and Eskom (an organ of state) must
adhere to the NEM Principles and legal provisions of the AQA in its decision-making and exercise of their functions
– including in considering Eskom’s current applications that are tantamount to an illegal exemption from air
pollution laws that primarily exist to protect people’s health and well-being.
National Framework for Air Quality Management
15. The AQA provides for a National Framework for Air Quality Management to achieve the objects of the AQA.20 The
2017 National Framework for Air Quality Management (the “2017 Framework”), the third and most updated
version, was published in October 2018.21 It aims to achieve the objectives of the AQA and provides various norms
and standards to control emissions, manage and monitor air quality, and provide mechanisms, systems, and
procedures to attain compliance with the NAAQS.22 The 2017 Framework forms part of the definition of “this Act”
in the AQA,23 and “binds all organs of state in all spheres of government“.24 The AQA requires that an organ of
state “give effect to the national framework when exercising a power or performing a duty in terms of the [AQA]
or any other legislation regulating air quality management”.25 As an organ of state, significant emitter and a major
source of pollution in South Africa, Eskom is legally required, at all times, to limit its emissions to help ensure
NAAQS compliance.
13
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16. Paragraph 5.4.3.4 of the 2017 Framework provides that: “given the potential economic implications of emission
standards, and mindful that emission standard setting in South Africa was not based on comprehensive sectorbased CBA (at least not for the initial group of Listed Activities), provision is made for specific industries to apply
for possible extensions to compliance time frames for new plant standards. A proponent of a Listed Activity will be
allowed to apply for a postponement or suspension of the compliance date and such an application will be
considered based on the following conditions being met:
a. an application is accompanied by a completed Atmospheric Impact Report (as contemplated in Section 30
of the AQA); and demonstration that the industry’s air emissions are not causing direct adverse impacts
on the surrounding environment;
b. the application is accompanied by a concluded public participation process undertaken as specified in the
NEMA Environmental Impact Assessment Regulations;
c. the application is submitted to the National Department on or before 31 March 2019;
d. ambient air quality in the area is in compliance with the applicable [NAAQS]; and
e. other requirements as may be specified by the [NAQO]” (our emphasis).26
17. Paragraph 5.4.3.4 of the 2017 Framework thus stipulates that an application to postpone or suspend compliance
with MES may be considered, provided NAAQS are in compliance and the air emissions are not causing direct
adverse impacts on the surrounding environment, among other explicit criteria.
18. Paragraph 5.4.3.4 of the 2017 Framework also notes that:
a. Existing facilities may apply for a once-off postponement of compliance timeframes for new plant
standards. A postponement if granted will be for a period not exceeding 5 years and no postponement
would be valid beyond 31 March 2025;
b. Existing facilities that will be decommissioned by 2030 may apply for a once-off suspension of compliance
timeframes with new plant standards for a period not beyond 2030. An application must be accompanied
by a clear decommissioning schedule and no such application shall be accepted after 31 March 2019;
c. Existing facilities that will be granted a suspension of compliance timeframes shall comply with existing
plant standards during the suspension period until they are decommissioned; and
d. No postponement of compliance timeframes or a suspension of compliance timeframes shall be granted
for existing plant standards.
e. An existing facility may submit an application regarding a new plant standard to the National Air Quality
Officer for consideration, if the facility is in compliance with other emission limits but cannot comply with
a particular pollutant or pollutants. An application must demonstrate previous reduction in emissions of
the said pollutant or pollutants, measures and direct investments implemented towards compliance
with the relevant new plant standards. The National Air Quality Officer, after consultation with the
Licensing Authority, may grant an alternative emission limit or emission load provided there is
compliance with the national ambient air quality standards in the area for pollutant or pollutants
applied for; or the Atmospheric Impact Report does not show increased health risk where there is no
ambient air quality standard.”
19. In short, the 2017 Framework sets out new requirements for the postponement of MES compliance and makes
provision for suspensions of such compliance to 2030 at the latest. The following is made clear:
a. postponements of the 2015 MES are no longer permitted – at the very latest, all facilities must comply
with the 2015 MES by April 2020;

26
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b. in limited circumstances, including demonstration of compliance with existing plant standards and NAAQS,
only one postponement, per pollutant, is permitted for the 2020 MES, and such postponement may not
extend more than 5 years (i.e. all plants must meet the 2020 MES by 31 March 2025);
c. in limited circumstances, including demonstration of compliance with existing plant standards and NAAQS,
facilities to be decommissioned by 31 March 2030 may receive a once-off suspension of compliance with
the 2020 MES, no later than 31 March 2030 – and, in such case, must at least comply with the 2015 MES;
and
d. facilities may apply for an alternative emission limit or emission load, provided they demonstrate
compliance with the NAAQS or show in an AIR that there is no increased health risk in the absence of an
ambient air quality standard.
20. In light of the above, we reiterate that the 2017 Framework is the “national Framework for achieving the objectives
of [the AQA]”,27 and it “binds all organs of state in all spheres of government”.28 Eskom may not lawfully apply for
postponements, suspensions, or alternative emission limits, unless and until the ambient air quality within the
WBPA is compliant with the NAAQS. As explained below, this is not the case; and for this reason alone: the
applications should be summarily rejected.
List of Activities and MES
21. In an effort to control atmospheric emissions “which have or may have a significant detrimental effect on the
environment, including health, social conditions, economic conditions, ecological conditions, or cultural heritage”,
the Minister published the List of Activities,29 pursuant to section 21 of the AQA (the “List of Activities”).
22. The List of Activities came into force on 1 April 2010 and prescribes MES for various polluting activities, including
solid fuel combustion installations such as Eskom’s coal-fired power stations, for: particulate matter (PM), sulphur
dioxide (SO2), and oxides of nitrogen (NOx) for both ‘new plants’ and ‘existing plants’. Existing plants, which include
Medupi, had to comply with more lenient “existing plant” standards by 1 April 2015 and they will have to adhere
to stricter “new plant” standards by 1 April 2020. In essence, since the List of Activities was published on 31 March
2010, older plants (although, as indicated, this includes Medupi and all other plants legally authorised to operate
by April 2010, or which had applied for NEMA authorisation by April 2010) were given a transitioning lead period
of 5 years to come into compliance with a more lenient 2015 standard, and then a further period of 5 years to
come into compliance with a stricter standard by April 2020. Eskom was therefore not only aware of this provision
at least from April 2010, but it was aware several years before that that the MES would come into force, requiring
mandatory emission control measures to ensure compliance with the law. The applicable existing and new plant
MES are set out below:
Pollutant Name
Particulate Matter (PM)
Sulphur Dioxide (SO2)
Oxide of Nitrogen (NOx)

Limit Value (mg/NM3)
100
50
3500
50030
1100
750

Date to be achieved by
1 April 2015
1 April 2020
1 April 2015
1 April 2020
1 April 2015
1 April 2020

27

Average period
Daily
Daily
Daily

See paragraph 1.3 of the 2017 Framework.
Ibid.
29
GG No. 37054 Government Notice 893, dated 22 November 2013.
30
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value indicated here may be subject to change.
28
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23. Like the 2017 Framework, the List of Activities has also been updated on a few occasions. However, what is critical
to note is that the MES applicable to Eskom have been the same since 31 March 2010.
24. The most recent update to the List of Activities was published on 31 October 2018,31 and it provides as follows in
relation to applications for postponement and suspension of MES compliance and alternative emission limit
applications :
(11)

(11A)

(11B)

(11C)

(11D)
(12A)(a)

(12A)(b)

(12A)(c)

“As contemplated in the paragraph 5.4.3.5 of the National Framework for Air Quality Management in
the republic of South Africa, published in terms of Section 7 of this Act, an application may be made to
the National Air Quality Officer for the postponement of the compliance timeframes …”32
“An existing plant may apply to the National Air Quality Officer for a once-off postponement with the
compliance timeframes for minimum emission standards for new plant as contemplated in paragraph
(10). A once off postponement with the compliance timeframes for minimum emission standards for
new plant may not exceed a period of five years from the date of issue. No once-off postponement with
the compliance time frames will be valid beyond March 2025”33
“An existing plant to be decommissioned by 31 March 2030 may apply to the National Air Quality Officer
before 31 March 2019 for a once-off suspension of compliance timeframes with minimum emission
standards for new plant. Such an application must be accompanied by a detailed decommissioning
schedule. No such application shall be accepted the National Air Quality Officer after 31 March 2019”34
“An existing plant that has been granted a once-off suspension of the compliance timeframes as
contemplated in paragraph (11B) must comply with minimum emission standards for existing plant
from the date of granting of the application and during the period of suspension until
decommissioning”35
“No postponement of compliance timeframes or a suspension of compliance timeframes shall be
granted for compliance with minimum emission standards for existing plant”36
“An existing plant may submit an application regarding a new plant standard to the National Air
Quality Officer for consideration if the plant is in compliance with other emission standards but
cannot comply with a particular pollutant or pollutants.”37
“An application must demonstrate a previous reduction in emissions of the said pollutant or
pollutants, measures and direct investments implemented towards compliance with the relevant new
plant standards.”38
“The National Air Quality Officer, after consultation with the Licensing Authority, may grant an
alternative emission limit or emission load if:
(i)
there is material compliance with the national ambient air quality standards in the area for
pollutant or pollutants applied for; or
(ii)
the Atmospheric Impact Report does not show a material increased health risk where there is
no ambient air quality standard.”39

25. As described below, Eskom’s application fails to comply with the legal requirements set out above and must be
rejected.

31
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2019 Matimba and Medupi alternative emission limits application
26. Despite Eskom’s knowledge, at the time, of the impending publication of the Listed Activities in 2010 and the
transiting periods mentioned above, this current application is the third time that Eskom’s Medupi and Matimba
power stations have applied to delay compliance with the MES. The BID outlines the sequence of MES-related
applications for Medupi and Matimba:
26.1.
26.2.

26.3.
26.4.
26.5.
26.6.
26.7.

26.8.

26.9.

in March 2014, “Eskom applied for a five-year postponement of the existing and new plant Sulphur Dioxide
(SO2) limits for Matimba and Medupi Power Stations”;
the Department of Environment, Forestry and Fisheries (DEFF), 40 although granting the request for
postponement of the new plant SO2 MES limit to an alternative daily limit of 3,500 mg/Nm3 from 2020 to
2025 for both power stations, rejected Eskom’s application for postponement of the 2015 existing plant
SO2 MES limit;
in 2017, Eskom applied for an alternative SO2 MES limit of 3,500 mg/Nm3 for both Medupi and Matimba
“to be measured against a monthly rather than a daily limit”;
in September 2018, the DEFF granted the above SO2 monthly limit of 3,500 mg/Nm3;
neither of the plants has installed Flue-gas Desulphurisation (FGD) technology to date;
Eskom is now applying for an alternative monthly limit to the new plant MES SO2 limit for Medupi, “given
delays in the implementation of the planned Fluid Gas Desulphurisation (FGD) plant”;
Eskom is also applying for alternative monthly limits to the new plant MES limits for SO2, NOx, and PM for
Matimba “because of a need for operational flexibility, resource (particularly water and funding) and
technically related design constraints”;
“With the changes to the regulations, Eskom was required to apply for further alternative limits for Medupi
and Matimba Power Stations by 31 March 2019. Due to the relatively late publication of the change in the
law Eskom was unable to submit applications by 31 March 2019 and requested approval by the Minister
of DEFF to submit late applications. The Minister responded and has required Eskom to submit its
outstanding applications by November 2019”; and
Eskom will “complete the full studies for the application as detailed in this document and submit these to
the authorities during 2020.”

27. The tables below summarise the requests for alternative emission limits at Matimba and Medupi previously
granted, as well as the current applications:
Medupi - Requested Alternative Emission Limits
Previously Granted Limit
Pollutant Name
New Plant MES
(mg/Nm3)
Sulphur Dioxide
– SO2

40

500 by 1 April
2020 (Daily)

3,500 until 2025
(Monthly)

Previously known as the Department of Environmental Affairs (DEA).
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Limit Requested
(mg/Nm3)
4,000 (Monthly)
1,000 (Monthly)

Timeframe
Requested
2020 – 2030
2030 Decommissioning

Matimba – Requested Alternative Emission Limits
Pollutant Name

New Plant MES

Previously Granted Limit
(mg/Nm3)

Limit Requested
(mg/Nm3)

Timeframe
Requested

Particulate
Matter – PM

50 by 1 April 2020
(Daily)

N/A

50 (Monthly)

2020 Decommissioning

Sulphur Dioxide
– SO2
Oxides of
Nitrogen - NOx

500 by 1 April
2020 (Daily)
750 by 1 April
2020 (Daily)

3,500 until 2025
(Monthly)

4000 (Monthly)

N/A

750 (Monthly)

2020 Decommissioning
2020 Decommissioning

28. As detailed above, the AQA, List of Activities, and the 2017 Framework bar alternative limits to be considered,
unless certain statutory requirements are satisfied. These legal requirements have not been met and, therefore,
there is no other rational, lawful, and reasonable decision available to the NAQO, but to reject Eskom’s
applications.
Eskom’s applications for alternative emission limits are procedurally and substantively unlawful
29. Eskom’s alternative emission limit applications for Medupi and Matimba are unlawful for several reasons. Firstly,
they were submitted after the explicit deadline of 31 March 2019. Secondly the NAQO may not grant alternative
emission limits in areas, like the WBPA, which are out of “material compliance” with the NAAQS. Thirdly, Eskom’s
request for alternative emission limits through to decommissioning of the two stations amounts to an
impermissible exemption from compliance with new plant MES. Fourthly, Eskom did not provide an adequate
justification for its inability to meet the new plant MES. Fifth and finally, Eskom’s requested alternative emission
limits are weaker than even the existing plant MES for PM, NOx, and SO2, which is not only unlawful, but contrary
to the clear intention of the AQA, List of Activities, and 2017 Framework, to give effect to section 24 of the
Constitution.
The alternative limit applications were submitted after 31 March 2019
30. Eskom’s applications for alternative emission limits for Medupi and Matimba stations are invalid because they
were submitted after 31 March 2019, contrary to the explicit requirement of the Listed Activities and 2017
Framework. Eskom acknowledges that it “was required to apply for further alternative emission limits for Medupi
and Matimba Power Stations by 31 March 2019,”….. and “due to the relatively late publication of the change in
the law Eskom was unable to submit applications by 31 March 2019 and requested approval by the Minister of
DEFF to submit late applications. The Minister responded and has required Eskom to submit its outstanding
applications by November 2019”.41 We understand from the email received from Eskom referred to above that
this extension was granted in terms of section 47C of NEMA; however, we have, despite our request, not received
evidence of the Minister’s decision.42
31. We submit that Eskom’s applications for alternative limits at Medupi and Matimba are procedurally flawed for the
two following reasons and should be rejected on this objection alone:
31.1. It is respectfully submitted that the Minister erred in her decision to condone Eskom’s failure to comply
with the 31 March 2019 deadline – if, in fact, such concession was given. Notwithstanding the “late
publication of the change in the law”, Eskom was still able to amend and submit its applications for

41
42

BID at 4.
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postponement and/or suspension of compliance applications for 10 of its coal-fired power stations, by
31 March 2019. The late submission of the still-incomplete “applications” for Medupi and Matimba
stations (and for Acacia, Port Rex and Grootvlei stations, for that matter), cannot be justified and should
be dismissed by the NAQO.
31.2. In any event, the extension apparently granted by the Minister, in terms of section 47C of NEMA, was
to 30 November 2019. As Eskom has not submitted complete applications for alternative limits at
Medupi and Matimba by this date, these applications should be summarily rejected. The BID provides
that “Eskom intends to submit applications for Medupi and Matimba using existing information by the
end of November 2019. Eskom will however also complete the full studies for the application as detailed
in this document and submit these to the authorities during 2020”. We assume that this “existing
information” refers to the abovementioned documentation on Eskom’s website, which has not been
shared with I&APs on the website of its consultant, Environmental Impact Management Services, for
review and comment.43 If it were so that Eskom had permission to apply by 30 November 2019, it was
required to submit full, updated and complete applications by this deadline. This piecemeal and
arbitrary application approach is inconsistent with both the Environmental Impact Assessment
Regulations, 2014,44 and the Constitution, and it is therefore unlawful and invalid. We also dispute that
these approach suffices in relation to any condonation that may have been granted to Eskom,
Air quality in the WBPA is non-compliant with NAAQS
32. As mentioned, the List of Activities and 2017 Framework allow the NAQO, after consultation with the licensing
authority, to grant an alternative emission limit or emission load, provided there is “material compliance” with
NAAQS in the area for pollutant or pollutants applied for. We strongly dispute that these provisions provide for a
separate set of circumstances permitting facilities to apply for alternative emission limits in circumstances where
they will not meet the 2015 MES by April 2020 and/or the 2020 MES by April 2025 (barring those facilities which
have obtained suspensions of compliance; in which event, they are required to comply at least with 2015 MES
until they are decommissioned, at least before April 2030). In other words, Eskom’s attempt to rely on alternative
emission limits to enable any of its stations (apart from those which seek suspensions of compliance and will be
decommissioned before April 2030) to continue to operate despite not meeting 2020 MES by April 2025 (assuming
a successful 5-year postponement) is unlawful. In the alternative, if this is indeed the intention of the List of
Activities, we submit that is it clearly unconstitutional and reserve their rights to challenge it.
33. In any event, it is clear from the above sections that the overriding condition is compliance with NAAQS in the
area, even if Eskom were able to demonstrate previous emission reductions and compliance with other emission
standards (which it has not yet done).
34. As described below, there is no “material” NAAQS compliance in the WBPA.45 In addition, the air quality in the
WBPA is poor enough that granting Eskom’s applications for alternative limits would, we submit, be inconsistent
with the Constitution, NEMA, and AQA, because it fails to protect the right to an environment not harmful to
health or well-being, as well as other fundamental human rights dependent on the realisation and protection of
section 24 of the Constitution. We reiterate that the purpose of reducing pollution through the enforcement of
the MES, is not solely to protect environmental rights, but also to prevent detrimental effects to people’s health,
social conditions, economic conditions, ecological conditions, and cultural heritage.
35. Both Medupi and Matimba are located in the WBPA, which was declared in 2012 on the basis that “ambient air
quality within the Waterberg District Municipality … may exceed ambient air quality standards in the near
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future”.46 Since then, based on the government’s own monitoring data, there have been a number of confirmed
exceedances of the NAAQS, including limits for PM2.5, PM10, and SO2.47 Air quality monitoring data for locations in
the WBPA, such as Marikana, from December 2018 to December 2019 shows that daily averages for PM10 were
more than double the NAAQS upwards of 30 times. Data from Xanadu from the same period captured 184
exceedances of the NAAQS for PM2.5, including at least 10 instances where daily averages for PM2.5 were three
times the NAAQS limit. Similarly, 2019 SO2 hourly averages in Boitekong showed that emissions were double the
NAAQS limit, upwards of 8 times throughout the year. Data from Damonsville also demonstrates several
exceedances of the SO2 NAAQS limit, including one instance where emissions were almost double the NAAQS
limit.
36. These recorded exceedances do not capture the full extent of the WBPA’s poor air quality, and resultant violations
of residents’ constitutional rights, because the air quality monitoring system is deficient. The DEFF itself identified
several issues with air quality monitoring in the WBPA:
36.1. “Ambient air quality monitoring is relatively limited in the WBPA with only nine government-owned
monitoring stations, some industry-specific monitoring and one short passive monitoring campaign.
Due to higher levels of industrial and mining activity, ambient air quality monitoring is concentrated
in the [Bojanala Platinum District Municipality]. The return of high-quality ambient air quality monitored
data from the various networks is not consistent, and, unfortunately, considerable data have either not
been captured or is of low quality.”48
37. We reiterate our submission that no industries operating within the WBPA (nor in any other priority areas) should
be permitted to apply for alternative limits. Granting such applications would worsen the high levels of air
pollution in the WBPA, and its dire impact on human health, well-being, and the environment, which would, in
turn, make it even more difficult for the Priority Area to meet its goals of ensuring compliance with NAAQS.
Eskom’s request for weak and indefinite alternative standards amount to impermissible exemptions from compliance
with new plant MES
38. Eskom’s applications for Matimba and Medupi stations each request alternative limits post-2020 that are not only
much weaker than the new plant MES, but will also would apply through to decommissioning of the station. For
Medupi, Eskom is requesting an alternative monthly limit that is 8 times higher than the daily new plant MES for
SO2 between 2020 and 2030 and then double the new plant MES for SO2 from 2030 through to an unspecified
decommissioning date. For Matimba, Eskom is requesting the same limit value as the new plant MES for PM and
NOx, but measured on a monthly rather than daily basis, and an alternative monthly limit that is 8 times the new
plant MES for SO2, all from 2020 through an unspecified decommissioning date. This is unacceptable.
39. In requesting that the alternative emission limits be applied through an unspecified decommissioning date, Eskom
appears to construe – incorrectly, as set out above - paragraph 12A of the amended List of Activities as permitting
indefinite non-compliance with the new plant MES. In fact, Eskom explicitly requests that the SO2 alternative
monthly emission limit of 1000 mg/Nm3 for Medupi apply from 2030 until decommissioning. The alternative
emission limit provision is not somehow immune from the strict requirements that once-off suspensions of
compliance become invalid beyond 31 March 2030, at the latest. All facilities that cannot comply with the 2020
MES by April 2025 must stop operating by April 2025; unless they have obtained suspension of compliance, in
which event they must be decommissioned by 31 March 2030. Approving Eskom’s proposal for alternative limits
would render the legal regime governing applications for postponements and suspensions of compliance
meaningless and defeat the purpose of the AQA, because it would allow a polluter to simply substitute weaker
46
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emission standards, no matter how harmful to human health and the environment. If the NAQO approves these
applications, Eskom would indefinitely release toxic pollutants at much greater levels than the new plant MES
allows, causing harmful impacts. This would amount to an unlawful exemption from the rule of law, and defeat
the strict protection regime laid out in the AQA, List of Activities, and 2017 Framework. It would also be a clear
violation of section 24 of the Constitution.
The BID provides insufficient explanation for Eskom’s delay in meeting the new plant MES
40. Eskom’s reasons for its delay in meeting the new plant MES are at best, incomplete and vague, and at worst,
misleading and inaccurate. The BID states that:
40.1.

“Eskom has committed to installing FGD at Medupi and previous planning indicated that FGD would be
installed at Medupi 6 years after completion of each unit thus between 2021 and 2026. Unfortunately,
there have been significant delays in implementation of the project and it is now anticipated that FGD will
be installed between 2028 and 2030.”49

40.2.

“The installation of Fluid (sic) Gas Desulphurisation (FGD) technology would help support compliance to
the new plant limit, however Eskom argues FGD at Matimba is not warranted given the limited impact on
air quality, its high cost and time to decommissioning.”50

40.3.

“In terms of PM and NOx, Eskom is not able to meet the new plant limits on a daily basis because of the
need for operational flexibility, resources (particularly water and funding) and technically related design
constraints . . . .”51

41. Although Eskom acknowledged that “previous planning indicated that FGD would be installed at Medupi . . .
between 2021 and 2026,” and, in fact, confirmed it had “committed” to do so, Eskom then does not provide details
in the BID regarding the reason for the “significant delays” that allegedly justify alternative monthly emission limits
for SO2. Eskom fails to identify any measures it took to avoid such delays and gives no assurance that FGD will
indeed be installed by a certain date; notwithstanding its historical and ongoing numerous breaches of such
“commitments”.
42. Similarly, Eskom offers only conclusory statements to support its argument that FGD “is not warranted” at
Matimba. Eskom does not quantify Matimba’s “limited impact on air quality” in the BID or the allegedly “high cost”
of installing FGD at the plant. Nor does Eskom specify the timeline for decommissioning the Matimba power
station. As for PM and NOx, Eskom should not be allowed to rely solely on vague references to “operational
flexibility”, “resources”, and “technically related design constraints” in justifying its claimed inability to meet daily
new plant emission limits. Eskom has no authority to decide if and when to install FGD technology in compliance
with mandatory laws that exist to protect constitutional rights, or whether its business model justifies relaxed
limits. In this regard, the NAQO has made her position clear when opposing Sasol’s May 2014 High Court
application in an attempt to set aside parts of the MES. Although the subject here is Eskom, the principle remains:
“. . . [a]chieving ambient air quality standards (in the sense of bringing ambient air quality down to below
the prescribed levels) is not an exercise in economics nor is it a matter for negotiation with the Applicants:
that fundamental right [section 24 of the Constitution] may not be infringed by Sasol or any of the other
Applicants and their argument or defence, that they are infringing that environmental right because it costs
too much to adapt their existing plants and bring them up to standard, must be rejected out of hand. . .”52
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43. We submit that these alternative emission limit applications should not be considered because Eskom failed to
provide justifiable reasons for more lenient monthly limits. Granting Eskom’s applications on the vague and
questionable grounds provided in the BID would contravene the objectives of the AQA, List of Activities and section
24 of the Constitution.
44. We note that, in the November 2019 “application reports” for both Medupi and Matimba, purported reasons for
applying for alternative limits are included. We further note that a number of these reasons are substantially the
same as the reasons that Eskom has proffered in its previous applications for postponement and/or suspension of
compliance with the MES, dating back its initial applications in 2013. We reiterate that we reserve all rights to
review and comment on these application reports and additional information during phase 2 of the public
participation process; but, in the interim, we refer to the objections on behalf of LAC, and other community-based
organisations, submitted on 4 February 2019. These objections, attached marked at Annexure “2”, were submitted
in response to Eskom’s pending applications to postpone and/or suspend compliance with the MES for 10 of its
coal-fired power stations (“the “2019 objections”). Specifically, we refer to the sections titled: C. Direct adverse
health impacts attributed to Eskom’s coal-fired power stations and flawed cost-benefit analysis; D. Eskom’s
inadequate emission reduction plan and decommissioning schedule (addresses the “high cost” of compliance
claimed by Eskom);53 E. Eskom’s unlawful applications for alternative limits until decommissioning; F. Impacts of
flue-gas desulphurisation technology; and H. Eskom’s defective air quality offsets programme.
45. We stand by, and reiterate, these 2019 objections in relation to these applications for alternative emission limits
at Medupi and Matimba power stations.
Alternative emission limits may not be weaker than existing plant MES
46. The List of Activities and 2017 Framework are clear that the NAQO may not grant postponements or suspensions
of compliance with existing plant MES. Although the legal framework described above provides the opportunity
to apply for alternative limits, the List of Activities and 2017 Framework are also clear that such alternative limits
cannot be less protective (i.e. weaker) than existing plant MES. Granting these applications would create a
dangerous and untenable precedent, and such an unlawful exception would be contrary to the AQA, 2017
Framework and section 24 of the Constitution.
47. Yet, by requesting alternative monthly emission limits that are less protective than the daily limits under the
existing plant MES, Eskom is asking for exactly that. For most criteria pollutants, including PM10,PM2.5, and SO2,
ambient standards are set for both shorter-term averaging periods (24 hours or less) and annual periods, because
these pollutants can significantly harm human health through short-term exposures.54 For example, short-term
exposures to SO2 can harm the human respiratory system and make breathing difficult. 55 A review of
epidemiological studies in cities in Italy, Spain, France, and the Netherlands found that short-term exposure to low
concentrations of SO2 (less than 10 parts per billion / 24-hour average) are associated with increased risk of death
from heart and lung conditions. 56 For PM2.5, recent epidemiologic studies provide strong evidence for a
relationship between short-term PM2.5 exposure and several respiratory-related harms, including asthma
exacerbation, chronic obstructive pulmonary disease exacerbation, and combined respiratory-related diseases.57
In other words, even if ambient air is compliant with a monthly averaging period standard for a pollutant, it can
be non-compliant with the short-term standard and, as a result, harm health and well-being.
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48. If the NAQO approved Eskom’s request for alternative monthly limits at Medupi and Matimba, which we reiterate
would be unlawful, Eskom would be permitted to violate daily limits for existing plant MES without consequence
as long as cumulative monthly emissions from Medupi and Matimba do not exceed the stipulated monthly
average. For example, Eskom could exceed the existing plant MES for SO2 every day and still comply with the weak
monthly alternative SO2 standard it is seeking from 2020 to 2030 for Medupi and until decommissioning for
Matimba. Sanctioning such violations would have detrimental impacts on the health of communities living in the
WBPA. For this reason alone, we submit that the NAQO should deny Eskom’s alternative emission limit
applications as inconsistent with the AQA, List of Activities, 2017 Framework, and section 24 of the Constitution.
The BID should be rejected because it provides inaccurate and incomplete information
49. The BID does not contain the necessary information that is required for reasonable, lawful, fair, and “active” public
participation, as set out in paragraph 5.9.1.1 of the 2017 Framework and required also by the Promotion of
Administrative Justice Act, 2000 (PAJA), and in some cases provides wrong or misleading information.58 For these
reasons alone, the BID should be rejected.
50. I&APs, as well as the decision-makers, require (and are entitled to) adequate and accurate information to be
provided so that the relevant questions and concerns can be raised and answered, and to ensure rational and
reasonable decision-making. Complete information is crucial at the initial BID stage, as the information (or lack
thereof) will be pertinent to I&APs’ understanding of – and decision to participate in – the whole process.
51. The incorrect information or information missing from and/or not adequately provided in the BID includes:
51.1. The BID misstates and fails to detail the legal requirements with which Eskom must comply before the
NAQO can grant alternative emission limits:
51.1.1.

The BID describes the October 2018 amendments to the List of Activities as follows:
“An alternative emission limit may be granted by the NAQO, if there is assurance of compliance
to the national ambient air quality standards in the area or demonstration of no increased health
risk where there is no increase in the ambient air quality standards.”59

51.1.2.

The regulations require more than mere assurance of compliance with the NAAQS – there must
be “material compliance”60 with those standards. Eskom also neglects to mention that it must
“demonstrate a previous reduction in emission of [PM, NOx, and SO2], measures and direct
investments implemented towards compliance with the relevant new plant standards.” 61
Moreover, the BID, on page 4, only relies on the legal requirements in the List of Activities, and
makes no reference to the binding provisions, “as contemplated”62 in the 2017 Framework.
I&APs cannot provide accurate comments on whether Eskom’s alternative emission limit
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applications should be granted if the BID fails to even include the proper legal criteria against
which the NAQO, in consultation with the Licensing Authority, will evaluate these applications.
51.2. Not only does the BID misstate the law, but it also omits important facts that are relevant to assessing
compliance with the relevant criteria. For example, the BID does not mention that Matimba and Medupi
are in the WBPA, nor that this area is currently out of compliance with NAAQS for PM2.5 and PM10 and where
SO2 hourly averages have exceeded NAAQS on more than one occasion.63 This is both a glaring and fatal
omission. I&APs should be made aware from the outset what the air quality in the WBPA is in a state of
non-compliance with NAAQS, and provided with an understanding of the health impacts of such noncompliance. Without this information, they are not able to fully assess the impacts of supporting Eskom’s
alternative limit applications for Medupi and Matimba.
51.3. Furthermore, the BID does not indicate that there are an inadequate number of ambient air quality
monitoring stations and/or data from the monitoring in the WBPA, which will likely present an incomplete
picture of ambient air pollution in the air-shed and thus an inaccurate assessment of the impact of the
requested alternative emission limits.
51.4. The BID also does not indicate the air quality models that will be used as per the Atmospheric Dispersion
Modelling Regulations (“ADM Regulations”).64 It only mentions that “[a]tmospheric dispersion modelling
will be used to predict the ambient air quality implications of not complying with the applicable limit values
prescribed in the MES.”65 The ADM Regulations list five types of air quality models  including CALPUFF and
SCIPUFF  which may be used. The five models are designed for different applications and assessments,
and choosing the appropriate model is essential. In order for I&APs to assess the suitability of the chosen
air quality model and the modelling approach, the BID should set out the key criteria for selecting the
model, and the modelling approach to be used, with a detailed justification for Eskom’s choices. This would
enable any I&APs’ concerns to be addressed before any modelling is conducted. To the limited extent that
the BID does describe the modelling approach, we submit that this approach is inappropriate for the
reasons set out in the section below.
51.5. In addition, the BID also misrepresents the alternative emission limits as allowing Eskom to apply for
weaker limits that would entitle Medupi and Matimba to operate in non-compliance beyond 31 March
2025, despite that fact that suspension of compliance is not requested for these facilities. As set out above,
such applications would undermine the entire legislative regime; they would be unlawful and should be
rejected.
The BID suggests an inappropriate air quality modelling approach
52. The air quality modelling approach suggested in the BID is not acceptable, for the following reasons:
52.1.

the proposed air modelling would not properly and fully account for atmospheric emissions in the WBPA.
The BID states that the dispersion modelling will only include “Medupi and Matimba power stations and
the cumulative impact of Eskom power stations in the same air shed. However, the ambient data will be
compared to the model output when model verification takes place. In this exercise, it will be possible to
see whether there are other source contributors to specific ambient air pollution. Depending on the
signature trend of the diurnal variation plots, it can then be ascertained what type of other sources
contribute to the ambient air pollution considered”. We note that there are major emission sources within
a 100km radius of Medupi and Matimba, such as the Grootegeluk coal mine and the proposed Coal-
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Baseload Independent Power Producer (CBIPP) Thabametsi coal-fired power station and coal mine to
supply the station. The arbitrary a priori decision only to include individual existing Eskom power station
emissions in the modelling is unacceptable and not in accordance with international best practice.
Similarly, the proposal to assess cumulative effects only relative to an undetermined “trend of diurnal
variation plots” is unacceptable. Among other aspects, the model validation procedures should include
validation of the meteorological parameters and outputs. The modelling should also account for the longrange transport of Eskom’s emissions from its tall stacks at Medupi and Matimba power stations. We
reserve our rights to respond in detail to any scoping documents that may follow;
52.2.

the model selected to assess the air quality impact must be capable of modelling both dispersion and
chemical transformation (photochemical) processes, and should include the modelling of SO2 and NOx
emissions. The Medupi and Matimba power stations emit very significant volumes of SO2 and NOx, in
addition to PM. The SO2 and NOx are transformed through chemical and physical processes in the
atmosphere to form secondary fine particulate matter (secondary PM2.5), contributing significantly to
total ambient PM2.5;66

52.3.

the modelling should also include, but not be limited to, PM2.5 emissions, with PM2.5 stack emission
estimated as a fraction (using internationally-accepted default values) of PM10 stack emissions;

52.4.

the modelling domain should be sufficiently large to ensure a proper and full assessment of emissions
from Medupi and Matimba’s tall stacks. The magnitude of stack emissions and its stack heights imply that
emissions from Medupi and Matimba will disperse over long distances, potentially several hundred
kilometres, with concomitant impacts;

52.5.

rather than the ill-defined process of “the ambient data will be compared to the model output when model
verification takes place”, modelled outputs (ambient concentrations) should be rigorously validated
against ambient monitored data, and calibrated in accordance with best practice, if necessary, so that
modelled outputs may be used with confidence;

52.6.

in the interests of accuracy, model runs for the purpose of validating the modelling should include
emission rates based on measured daily average emission rates, as reported in emission reports required
by each of the power station’s atmospheric emission licence (AEL) and the List of Activities, for the most
recently-available reporting year;

52.7.

model outputs should include, for each pollutant modelled, and, as appropriate for comparison with the
NAAQS, 10 minute, hourly, daily (99% percentile values), and annual average concentration isopleths
(lines of equal concentration) drawn at different levels, including at the latest World Health Organization
Air Quality Guideline values; and

52.8.

the modelling scenario should evaluate impacts based on the emission rates requested in the alternative
emission limit applications, assuming that the plant is operating at its design maximum capacity or the
maximum permitted throughput specified in its AEL, throughout the year. We point out that the United
States Environmental Protection Agency guideline 67 makes this mandatory. It also notes that other
“nearby” sources should be assumed to be emitting at these maximum rates. In this regard, there should
be full compliance with the ADM Regulations referred to above, including the provision of all input files
and data for public scrutiny.
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Request for information and conclusion
53. As indicated above, informed public participation and decision-making is crucial for a holistic public participation
process. Access to complete and relevant information to ensure meaningful public participation is also essential
in order to give effect to the right to administrative action that is lawful, reasonable and procedurally fair, as
provided for in the PAJA.
54. We reiterate that these applications for alternative emission limits should not be pursued further by Eskom as
they are procedurally flawed, the air quality in the WBPA is not in compliance with NAAQS, and exemptions from
compliance with the MES are impermissible. However, in the event that Eskom unlawfully proceeds with these
applications to phase 2 of the public participation process, we request that Eskom provide the following
information to enable us to make meaningful input:
54.1.

a copy of the approval from the Minister of Environment, Forestry and Fisheries, in terms of section 47C
of NEMA, granting Eskom an extension to 30 November 2019 to submit these alternative limit applications
– we confirm that we already requested this on 10 December 2019, and Eskom’s response to this specific
request remains outstanding;
54.2. details of the ADM chosen, a detailed explanation of why this particular model was chosen, and all
assumptions that will be made in the ADM;
54.3. all the data and information to be inserted into the model, including but not limited to: the pollutants
considered (PM10, PM2.5, SO2, NOX); the most recent Matimba and Medupi daily emission data for PM, SO2,
and NOx, over the full calendar year, and in an appropriate electronic format (CSV or Excel);
54.4. monitored hourly average pollutant (PM10, PM2.5, SO2 and NO2) data for all Eskom’s monitoring stations in
the WBPA, including monitoring stations’ downtime percentage, as well as the values and protocol which
are used in case of downtime and/or missing data (CSV or Excel);
54.5. all meteorological data that may be used in the ADM;
54.6. previous compliance roadmaps for Medupi and Matimba power stations submitted to DEFF in the 2014
postponement of compliance application for the SO2 MES limit and the 2017 application for monthly limits,
in addition to subsequent updates of the compliance roadmaps to date;
54.7. the full explanation for the delay in installing abatement technologies including:
54.7.1. reasons to substantiate Eskom’s claims that it could not meet its previous deadline for installing
FGD at Medupi;
54.7.2. Eskom’s timeline for decommissioning Medupi and Matimba; including details and timelines of
planned environmental impact assessment procedures for decommissioning;
54.7.3. current pollution abatement technology for SO2 installed at Matimba, if any; and
54.7.4. details about the “operational flexibility, resources (particularly water and funding) and
technically related design constraints”68 which purportedly prevent Eskom from meeting new
plant limits on a daily basis; and
54.8. full evidence of “previous reduction in emissions . . ., measures and direct investments implemented
towards compliance with the relevant new plant standards”69 at Medupi (SO2) and Matimba (PM, NOx,
and SO2).
55. Our clients’ rights remain fully reserved, including the right to supplement these comments, make further
submissions and/or request further information.

68
69

BID at 5.
Paragraph 12A of the List of Activities.
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Yours faithfully
CENTRE FOR ENVIRONMENTAL RIGHTS

per:

Timothy Lloyd
Attorney: Pollution and Climate Change
Direct email: tlloyd@cer.org.za
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