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i, the undersigned:

KAZUAKI SHIBUYA

do hereby state under oath as follows:

l am an adult male and a director of the fourth respondent ("Thabametsi") . I

am duly authorised to depose to this affidavit on behalf of the fourth

respondent, as appears from the resolution attached as MAA1".

1

The facts I set out herein fall within my personal knowledge unless otherwise

indicated and are to the best of my knowledge and belief, true and correct. I

make legal submissions on the advice of my legal representatives.

2

INTRODUCTIONI.

This is a case about South Africa’s energy security. The applicants challenge

not merely the Minister of Environmental Affairs' ("Minister") decision to grant

Thabametsi an environmental license. They challenge the government’s right

to rely on coal generated power stations, beyond those already in existence.

They want to disallow the country's further reliance on coal, despite at least

the following facts:

3

that government says it cannot ensure the country's energy security

without coal;

3.1

that government policy is to use a mix of coal and renewable energy3.2

sources;

that international policy instruments recognise that developing

countries need to rely on coal in the medium term;

3.3
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that Eskom is in operational and financial crisis; and3.4

that South Africa has been hobbled by power outages due to

capacity constraints in the recent past with catastrophic

consequences for the economy.

3.5

The IRP 2010 represents government's policy choice, based on a "multi-

criteria decision-making process" that South Africa will rely both on coal,

including Thabametsi, and renewable energy sources between 2010 and

2030. Government has decided, weighing multiple and conflicting factors, that

the need for a secure energy supply justifies the environmental harm

associated with coal in the short to medium term. That is because, if South

Africa commits to reducing greenhouse gas emissions before 2030, it cannot

overcome poverty and unemployment. It was the best trade-off that

government could make.

4

As a matter of law, courts defer to government on questions of policy. Courts

will not substitute a litigant's or their own policy preference for that of

government's. The courts' tendency to give government a wide berth in

determining policy is heightened when, as in this case, delays caused by

judicial intervention would inevitably have severe and cumulative

consequences for government's broader planning.

5

Government's policy choices are broadly in line with South Africa's

international commitments. The Paris Agreement recognises that South

Africa's overriding need is to address poverty and inequality and, for that

reason, cannot reduce its greenhouse gas emissions rate as rapidly as

developed countries. The Paris Agreement accordingly foreshadows an

increased emission rate in the short-term, with decarbonised electricity to be

achieved only by 2050. The applicants, however, do not acknowledge what

6
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the international community does: that developed and developing countries

have common but differentiated responsibilities. They demand that South

Africa assume the burden of a developed country.

The applicants' starting point is an outright denial of the reality that coal-fired

power stations are essential for electricity stability and baseload energy in

South Africa. Baseload power is the minimum amount of electric power

required by the electrical grid at any given time. It ensures that power is always

available. Baseload power stations in South Africa are largely coal-fired.

Peaking power plants, on the other hand, meet the remainder of the demand,

namely the fluctuating needs of the electrical grid. South Africa does not have

the resources to shift its reliance on coal for baseload power in the medium

term. This means that, without coal, the government cannot meet the energy

demands of the country without interruption.

7

Eskom is in a deep financial and operational crisis, with a debt burden of

R419 billion (as at February 2019), which it is unable to service from the

revenue it earns. It is also straining to secure power supply, with multiple

breakdowns of its old plants due to neglected maintenance.1 It reported a loss

of R15 billion the financial year ending 31 March 2019. Eskom's debt has

increased since then.

8

In February 2019, Eskom announced stage 2 load shedding, two months after

the last round of power cuts. Eskom attributed the problem to "a shortage of

capacity" .2 This was followed by stage 3 and then stage 4 load shedding.

Eskom again identified the problem as a lack of capacity - the new Medupi

9

1 https://www.timeslive.co.za/news/south-africa/2Q19-02-1Q-eskom-announces-staqe-2-load-
sheddinq-for-sundav/ 10 February 2019
2 https://www.timeslive.co.za/news/south-africa/2Q19-Q2-10-eskom-announces-staqe-2-load-
sheddinq-for-sundav/ 10 February 2019
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and Kusile power stations, the core of the utility's new build programme, were

continuing to show "a lack of reliability to contribute meaningfully to Eskom's

generating capacity, which is a serious concern" 3 The delays in building the

Medupi and Kusile power stations, " together with financial constraints, has

meant that many upgrades, known as 'mid-life refurbishment', could not be

implemented on Eskom's ageing fleet. More than half the stations are more

than 37 years o/cT.4

Thabametsi is one of the key components of government's plan to supplement

Eskom's baseload capacity. There are no alternatives. As with Medupi and

Kusile, delays in building the Thabametsi power station will inevitably

compromise security of electricity supply. Accordingly, if the applicants

succeed in further delaying (let alone stopping) the building of the Thabametsi

power station, the knock-on effect will be to set government back at least a

couple of years in its efforts to stabilise South Africa's power supply.

10

While the applicants' challenge is ostensibly to the Minister's decision to grant

Thabametsi an environmental authorisation, the grounds of review in fact

constitute a much wider - and impermissible - challenge. The grounds of the

review disclose the applicants' rejection of the fixed parameters in which the

Minister's decision was made, starting with policy reflected in the IRP 2010.

They also do not accept the Scope of Work, which determined the terms of

Thabametsi's climate change impact assessment, nor the specifications of the

Coal Baseload Independent Power Producer Procurement Programme, in

terms of which Thabametsi was appointed as a preferred bidder, which, for

11

3 https://www.fin24.com/Economv/eskom-to-implement-staqe-3-loadsheddinq-20190212 12 February
2019
4 https://www.timeslive.co.za/news/south-africa/2019-02-13-load-shedding-more-power-cuts-ahead-

as-eskom-announces-staqe-3/ 13 February 2019
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example, stipulated the type of fuel and technologies to be used, and other

key features of the project.

However, the applicants have not challenged the IRP 2010, the Scope of

Work, or the tender specifications. They attempt to do so in this review

application by sleight of hand. It is impermissible to challenge the Minister's

decision to grant Thabametsi an environmental authorisation by in fact

challenging the pre-existing pillars on which that decision was based, which

were many years in the making.

12

Within this context, Thabametsi submits that the Minister's decision is rational

and cannot be impugned because it does not correspond to the underlying

policy imperatives that the applicants would prefer.

13
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THE PROJECTII.

Background to the projectA.

Thabametsi was appointed by the Minister of Energy as a preferred bidder

under the Coal Baseload Independent Power Producer Procurement

Programme ("Coal Baseload IPP Procurement Programme"). Thabametsi

was selected according to the stringent requirements of the first bid

submission phase, with all bids reviewed and evaluated by the Independent

Power Producer ("IPP") Office. If Thabametsi meets the further prescribed

requirements, it will be appointed as an IPP to establish and operate a 630

MW (600 MW net) coal-fired power station at Lephalale, Limpopo.

14

i

The location of the power station is determined by the stringent requirements

of the first bid submission phase of the Coal Baseload IPP Procurement

Programme, which include that:

15

the power station must use coal as its fuel (using either boilers of the

pulverised coal or the fluidised bed type), and which in turn mean

that for commercial reasons:

15.1

15.1.1 the power station will have to be situated close to a nearby

coal field; and

the power station will have to use dry cooled condensers

given the water scarcity of the project area;

15.1.2

the electricity provided be capped at a set tariff (ZAR 0.82/KWh)

necessitating the use of low-grade coal;

15.2

the power station will have a contracted capacity of not more than

600 MW (net capacity); and

15.3
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the proposed power station will use a selection of dry cooling

technologies which will serve to reduce water requirements for the

plant. This type of technology uses up to 15 times less water than a

wet cooled plant.

15.4

In addition to having to obtain an environmental authorisation, Thabametsi is

also required, amongst other things, to obtain:
16

an energy generation licence from the National Energy Regulator of

South Africa ("NERSA");

16.1

an integrated water use licence from the Department of Water Affairs

and Sanitation, and

16.2

an atmospheric emission licence in terms of the National

Environmental Management Act: Air Quality Act, 2004.
16.3

Thabametsi is currently in the process of applying for these licenses.17

Thabametsi IB.

The basis for the applicants' grounds of review are substantially influenced by

the judgment of his Lordship Justice Murphy in Thabametsi I. However, many

of these grounds of review ignore the crucial distinction between Thabametsi

I and the present case:

18

Thabametsi I was primarily concerned with whether climate change

issues were relevant factors that were sufficiently important for the

purposes of granting an environmental authorisation in relation to the

Thabametsi project and whether they should be considered through

the means of a climate change impact assessment. Murphy J

concluded that this was the case. As no climate impact assessment

18.1
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had been considered by the Department of Environmental Affairs or

the Minister on appeal, Murphy J struck down the grant of the

environmental authorisation. Murphy J did not purport to determine

what weight the Minister or the Department should give particular

climate change issues in deciding whether or not to grant an

environmental authorisation, only that the Minister and the

Department had to consider a climate change impact assessment

before taking their decision in respect of the environmental

authorisation.

In the present case, the Minister has considered a climate change

impact assessment report ("climate change report") and has

nevertheless decided to grant the environmental authorisation. The

applicants seek to challenge the Minister's decision by taking issue

with the detail that was included in the climate change report, the

conclusions reached by the climate change report, and the weight

that the Minister gave to particular issues that, in the applicants' view,

were raised, or ought to have been raised by the climate change

report.

18.2

i

Thus, while Thabametsi I was about a failure on the part of the Department

and the Minister to consider climate change impacts, the present case is a

challenge to the manner in which the Minister has considered climate change

impacts and weighed them against other relevant considerations. Thabametsi

I was a case in which judicial review could take place without violating the

separation of powers. The present case is one in which the applicants invite

this Court to encroach on the executive branch of government by rejecting the

polycentric policy choice made by the Minister because the applicants

disagree with how the Minister made that choice.

19
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III. THE APPLICANTS' CASE

A. The relief sought and the grounds of review

The applicants seek to review and set aside the Minister's decision and the

environmental authorisation which she upheld in its entirety, and to remit the

matter back to the first-instance decision-maker, the Chief Director,

alternatively, the Minister, for a fresh decision.

20

The applicants rely on the following grounds of review:21

They argue, first, that the Minister improperly relied on the IRP 2010

and thereby:

21.1

impermissibly fettered her discretion under NEMA by

considering the IRP 2010 in a rigid and inflexible manner;
21.1.1

failed to take into account relevant considerations, and21.1.2
failed to comply with section 240(1) of NEMA; and

committed a material error of fact, by suggesting that the

climate change impacts of coal were fully addressed in

the IRP 2010 process (or even could have been fully

addressed).

21.1.3

Second, the applicants argue that the Minister ignored material

deficiencies in the climate change impact assessment report by:
21.2

overlooking the climate change report's failure to assess

the social cost of Thabametsi's greenhouse gas

21.2.1

emissions;
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overlooking the insufficiency of the assessment of the risk

of water scarcity;

21.2.2

overlooking the insufficient assessment of the impacts of

the power station on the surrounding area's climate

resilience; and

21.2.3

overlooking the inadequacy of the proposed mitigation21.2.4

measures.

Third, the applicants argue that the Minister failed to provide

interested and affected parties an opportunity to comment on the

EOH Peer Review, and thereby acted unlawfully, procedurally

unfairly and irrationally.

21.3

Lastly, the applicants contend that the Minister's conclusion that the

benefits of Thabametsi outweigh the climate change harms is

unreasonable and irrational, in light of the evidence available to the

Minister (or which could have been available, had the Minister made

proper enquiries or allowed interested and affected parties the

further opportunity to comment).

21.4

B. The admissibility of documents beyond the Rule 53 Record

The Minister made the impugned decision on 30 January 2018. The applicants

rely on a number of documents that were published after that date and

therefore could not have served before the Minister when she made her

22

decisions.

In support of the grounds of review in the founding affidavit, the applicants

make detailed reference to a report by Brad Udall titled, "21st Century Climate

23
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Change Impacts on Mokolo and Crocodile (West) River Flows", ("Udall

Report") annexed as "PL15". The Udall Report was published on 26

February 2018.

In support of the grounds of review in the supplementary founding affidavit

the applicants make detailed reference to:

24

the publication of a draft update of the IRP on 27 August 2018

("draft IRP 2018"). While the applicants attach excerpts of the draft

IRP 2018 as "PL39", for the sake of completeness, a copy of the

complete draft IRP 2018 is attached as "AA2";

24.1

a report by the University of Cape Town's Energy Research Centre,

titled, " An assessment of new coal plants in South Africa's electricity

future: the cost, emissions and supply security implications of the

Coal IPP programme" ("ERC Report"), published on 28 May 2018,

and attached to the applicants' supporting affidavit as "PL40";

24.2

a report by the Institute for Sustainable Development and

International Relations and Climate Strategies, titled " Implementing

Coal Transitions: Insights from case studies of major coal-

consuming economies" annexed as "PL41" and published in

24.3

September 2018;

a report by the Climate Policy Initiative titled " Understanding the

impact of a low carbon transition on South Africa” ("Climate Policy

Initiative Report") annexed as "PL42" and published in March

24.4

2019;
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a report by the United Nations Intergovernmental Panel on Climate

Change on Global Warming of 1.5°C ("United Nations Report") ,

annexed as "PL43" and published in October 2018;

24.5

an ERC report titled "Least-cost integrated resource planning and

cost-optimal climate change mitigation policy: Alternatives for the

South African electricity system" ("ERC Alternative Electricity

System Report") annexed as "PL44", and published in February

2019; and

24.6

i

a report by Climate Transparency, titled the "Brown to Green Report

2018" , annexed as "PL45" and published in November 2018;

24.7

I will refer to these documents and reports collectively as the "post-decision

reports".

25

The applicants argue that the post-decision reports are relevant to the

Minister's decision, and that the respondents will not be prejudiced as they will

have ample opportunity to respond in their answering affidavits.

26

The issue is not, however, one of prejudice. The Minister's decision cannot be

reviewed in the light of documents that did not inform her decision because

they did not exist when the decision was taken. The Minister could not have

divined the contents of the post-decision documents at the time she made her

decision. The Court is accordingly simply not permitted to take them into

account. The decision must stand or fall with regard to the Rule 53 Record,

which comprises all the documents that served before the Minister at the time

she made her decision.

27

Accordingly, the post-decision reports, itemised at paragraphs 23 and 24

above, should not be admitted. However, out of an abundance of caution and
28
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without conceding that they should fall part of this review application, to the

extent that the Court finds otherwise, I have dealt with the allegations as

regards the post-decision reports, in conjunction with the applicants' relevant

grounds of review below.

i
:

l
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IV. FIRST GROUND OF REVIEW: THE MINISTER'S RELIANCE ON IRP 2010

Fettering discretion and relevant considerationsA.

The applicants argue that the Minister impermissibly fettered her discretion

under NEMA by considering the IRP 2010 in a rigid and inflexible manner.

This complaint is also repackaged in the applicants' accusation that the

Minister treated the climate change impacts of coal-fired power generation as

having been " fully addressed" in the IRP 2010 process.

29

There was no fettering of discretioni.
:
!

The complaint is unfounded. The applicants overlook the Minister's recordal

in her Appeal Decision, attached to the applicants' founding affidavit as

"PL26", that in making her decision, she took the following into consideration:

30

relevant material information contained in the project file;30.1

30.2 the Thabametsi I judgment;

30.3 the final climate change report, dated 1 June 2017;

the comments received from the applicants on the final climate

change report, dated 31 July 2017; and

30.4

30.5 the recommendations made by EOH in the EOH Peer Review.

In addition, in her decision, the Minister noted, inter alia:31

the significant greenhouse gas emissions and climate change

impacts;

31.1

the numerous mitigation measures and recommendations in

Thabametsi's Environmental Management Programme;

31.2
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the impact rating associated with climate change impacts;31.3

the risk rating for the climate resilience and the EOH Peer Review's

report that the significant risk ratings for greenhouse gas emissions

could be very high, including the questions about the rationale in the

climate change report for concluding that the project's overall impact

is medium to high;

31.4

in addressing the justification of the benefits of the proposed

Thabametsi power station, the terms of the IRP 2010;

31.5

amongst others, the need to reduce carbon emissions and the

expectations of different shareholders that were considered in the

drafting of the IRP 2010;

31.6

the public participation process that took place in respect of the

finalisation of the IRP 2010, including the concerns about the threat

of climate change; and

31.7

that the IRP 2010 does not prohibit the establishment of new-coal-

fired power stations.

31.8

Section 240(1) of NEMA stipulates the criteria that competent authorities must

take into account when considering environmental authorisation applications.

32

Thabametsi's climate change report provides an account of all of the relevant

factions mentioned in section 240(1), to the extent that it is able to do so within

the context of a climate change impact study. In considering the climate

change report, the Minister therefore considered:

33

Thabametsi's environmental impacts;33.1
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Thabametsi's proposed mitigation measures in its Intergovernmental

Panel, including the measures that may be taken to prevent the harm

from taking place;

33.2

comments from the applicants and other interested and affected

parties;

33.3

comments received from organs of state (which in this case would

include the comments received from the Chief Directorates: Climate

33.4

Change Mitigation and Climate Change Adaptation of the

Department of Environmental Affairs); and

any guidelines and departmental policies, which would have

understandably included the IRP 2010, amongst others, as more

fully elaborated on below.

33.5

In addition to the outcomes and recommendations in the climate change

report, the record discloses that the Minister took into account the comments

on the climate change report, the EOH Peer Review as well as comments

from her peers.

34

The complaint that the Minister fettered her discretion by the IRP 2010 process

and regarded it as having exhaustively addressed the climate change impacts

of coal fired power stations misstates the reasoning process of the Minister.

In paragraphs 4.1 to 4.4 of her reasons for decision, the Minister makes clear

that she has considered the climate change impacts of the proposed power

station. She then:

35

refers in paragraph 4.5 to the recommendation of the EOH Peer

Review that "while the environmental and social costs associated

35.1

with the proposed Power Station are high, this does not necessarily
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represent a fatal flaw, provided that the benefits are justified and can

be motivated" , and

in this context, states in paragraph 4.6 that:35.2

" In addressing the justification of the benefits of the proposed

project, I have taken note, as I had done when initially

adjudicating on this appeal, the terms of the Integrated Resource

Plan for Electricity 2010 - 2030 (the IRP) "

The Minister's discussion of the IRP 2010 that follows, is accordingly, not an

attempt to suggest that climate change issues were exhaustively considered

in the IRP process. Rather it is a consideration of the benefits of the project in

relation to its role of providing part of the energy mix that the IRP requires for

the country given that the IRP permits 6.3 GW of new generation capacity

from coal fired power stations and (in paragraph 4.7 of her decision) that ”[t]he

IRP is a planning tool that reviews South Africa's current electricity supply,

forecasts long-term electricity demand, and determines how such demand

should be met (by specifying the type, cost and timing of the new generation

capacity..."

36

The real complaint of the applicants, it would seem, is that the Minister

considered policy imperatives other than environmental protection and

invoked the IRP 2010 in this regard.

37

Consideration of the IRP 2010 was appropriaten.

The applicants seem to allege that any reliance on the IRP 2010 was

inappropriate because climate change impacts were not considered, or

sufficiently considered, in the IRP 2010. However, a cursory perusal of the

38
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iRP 2010 discloses a deep consideration of - and public consultation process

about - these issues.

The IRP 2010 was adopted pursuant to the Electricity Regulation Act, on 6

May 2011, to set out South Africa's electricity generation plans for the period

39

2010 to 2030.

The original plan was submitted to public participation processes in June 2010

and, as a result, was substantially revised to create a "Revised Balance

Scenario" , also referred to as RBS.

40

The revised scenario was developed in consultation with various government

departments (including the Department of Environmental Affairs) and was

submitted to public consultation in October 2010. It set an increased emissions

target to that proposed in the original plan. In other words, the revised scenario

reconciled itself to greater levels of carbon emissions than originally

anticipated, in the interests of ensuring increased and more reliable electricity

generation capacity.

41

42 The IRP 2010 explains that:

" the multi-criteria decision-making process confirmed that this

RBS represented an appropriate balance between the expectations

of different stakeholders considering a number of key constraints and

risks, for example:

(a) reducing carbon emissions;

(b) new technology uncertainties such as costs, operability, lead time

to build etc;

(c) water usage;

(d) localisation and job creation;

(e) Southern African regional development and integration; and
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(f) security of supply."

The revised balance scenario was re-considered in light of the comments

received during the public participation process and the various policy

considerations set out in the IRP 2010, and led to the adoption of the Policy

Adjusted IRP (that is, the final IRP 2010).

43

In adopting the IRP 2010, the government departments involved undertook a

careful and nuanced assessment of various factors - including the

environmental impacts associated with different methods of electricity

generation - and weighed these against South Africa's urgent need for

additional electricity generating capacity.

44

Ensuring security of supply remained the core priority of energy policy and is

placed at the centre of the IRP. Each scenario was modelled to meet security

of supply requirements, and then numerically graded based on the six above

criteria. Criteria were given different weighting, with cost and climate change

mitigation being prioritised, followed by uncertainty and localisation.

45

Two balanced scenarios representing " the best trade-off between

least-investment cost, climate change mitigation, diversity of

supply, localisation and regional development" were also modelled.

The economic impact is assessed for each scenario, as well as its

water and climate impact.

45.1

Climate change considerations are featured in terms of input

parameters for climate change and the introduction of a carbon tax

(which was planned for 2016 by the National Treasury - and which

has now been enacted). The IRP 2010 was adjusted from a cost-

optimised scenario developed under a carbon emission constraint of

275 million tons per year from 2025 for the electricity sector,

45.2



1062

incorporating localisation objectives and bringing forward the

renewable roll-out.

The need to reduce carbon emissions over time was given particularly

careful consideration. This is clear from the following sections:

46

46.1 Paragraph 2.2 of the IRP 2010 states:

"The RBS was adjusted from a cost-optimised scenario

developed under a carbon emission constraint of 275 million

tons per year from 2025, incorporating localisation objectives

and bringing forward the renewable roll-out. By bringing the

construction programme for renewable technologies forward

and maintaining a stable roll-out programme, an opportunity

was provided for localisation, not only in the construction of

the equipment, but in the development of skills to support the

renewable energy programme."

Table 2 of the IRP 2010 demonstrates that, under the revised

scenario, coal-based energy will be a reducing portion of the energy

capacity over time, accounting for only 16.3% of new capacity added

between 2010 to 2030. This is reduced even further in the final IRP

46.2

2010, to only 14.7% (see table 4).

Paragraph 3.1 of the IRP 2010 records that the need to reduce

carbon emissions was specifically raised as an issue during the

public consultation process on the revised scenario but that it had to

be balanced against other factors. It states:

46.3

" In total, 479 submissions were received from organisations,

companies and individuals, resulting in 5090 specific

comments. Specific issues raised included the need to

reduce carbon emissions further than proposed in the

RBS, by increasing renewable energy, improving energy
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efficiency initiatives and considering a lower growth in

electricity demand. Opposition to nuclear generation was

raised, suggesting that renewable generation could replace

nuclear generation in the plan. The impact of the additional

capacity on the future electricity price path was a key

consideration, with concerns raised regarding the impact on

the poor as well as on the competitiveness of the South

African economy. The lack of a socio-economic impact study

was a concern, as was the exclusion of the impact of network

costs on the choice of technologies "

(emphasis added)

In this regard, I note that the first applicant participated in the public

participation process for the IRP 2010, in the workshop held in

Johannesburg on 2 and 3 December 2010, where it canvassed the

effects of climate change with the Long Term Mitigation Scenarios

46.4

("LTMS").

The policy issues underpinning the government's approach to

emissions was explained in paragraphs 4.5 to 4.7 of the IRP 2010:

46.5

The scenarios indicated that a requirement for future

coal-fired generation could only be met by increasing

the emission target from that imposed in the RBS.

"4.5

Two policy choice options were identified:4.6

Commit to the emission constraint asa)

reflected in the RBS;

Allow an increase in the emission constraint

to a new unspecified target.
b)

The Department accepted option 4.6a, retaining the

emission constraint as reflected in the RBS. The RBS

allowed for coal-fired generation after 2026. The

4.7
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policy requirement for continuing a coal programme

could result in this coal-fired generation being brought

forward to 2019-2025, thus by 2030 the emission

outcome should not be affected, only the timing of the

constraint. Existing coal-fired generation is run at

lower load factors to accommodate the new coal

options while the target applies."

The need for, and implications of, climate change mitigation was also

expressly considered in paragraph A.9.3 and A.10 of Appendix A to

the IRP 2010, which set out the scenarios informing the RBS.

46.6

After weighing the various relevant policy factors and modelling

various scenarios, the final IRP 2010 provides for 6.3 GW of

electricity over the period from 2010 to 2030 to be provided from

coal. That entailed bringing forward anticipated coal generation

projects, originally expected only after 2026, for earlier

implementation. (See paragraph 5.2.2 of the IRP 2010).

46.7

In particular, Table 5 and paragraph 6.2 expressly envisage that

coal-fired power plants (using coal fluidised bed combustion

technology) would be established by independent power producers,

in 2014/2015 "in orderto avoid security supply concerns" . Paragraph

6.3.1 stated, in this regard, that:

46.8

"Coal fluidised bed combustion (FBC) 2014/15: These coal

units will be built, owned and operated by IPPs. They need

to be firmly committed to by the private investors, in a

timely manner, to ensure that this expected capacity will
be met From a central planning perspective, an

alternative will be required to replace this capacity by

2019 if it does not materialise."
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Thabametsi's proposed power station will use coal fluidised bed46.9

combustion.

Paragraph 7.9 of the IRP 2010 envisages extensive

decommissioning of the existing coal fleet between 2030 and 2040.

I expand on further detail as regards the decommissioning of the

existing coal fleet in a further section below.

46.10

Paragraph 5.3 of the IRP 2010 records that its contents reflect

"government policy on the future of different technologies and

requirements from different sectors."

46.11

!

:

In other words, since 2011, government policy has been to procure a

significant portion of new electricity from new, independently-owned coal-fired

power stations, because the impact of emissions from these power stations

has been considered on a macro level and the benefits to the country have

been determined to outweigh any negative impacts of these emissions.

47

!

Accordingly, along with a number of other policy issues, the government's

approach to emissions underpinned the finalisation of the IRP 2010. The

allegation that climate change impacts were not considered in the IRP 2010

is therefore false and to the extent that government could consider climate

change impacts in the IRP 2010, it did so.

48

The applicants' real complaint, it would appear, is not that the IRP 2010 failed

to factor in climate change impacts, but that it prioritises security of supply

over and climate change considerations. However, this represents

government's policy choices in establishing an effective electricity market and

achieving widespread access to sustainable and affordable energy. It is not

49
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permissible for the applicants to ask this Court to substitute government's

policy preferences with their own.

B. South Africa’s international commitments

The applicants allege that, by granting Thabametsi its environmental

authorisation, the Minister undermines South Africa's international

50

commitments. That is not the case. The international community affords

developing countries lesser obligations in the recognition that they cannot

alleviate poverty and inequality if they are held to the same standards as

developed countries.

Accordingly, South Africa's Nationally Determined Contribution ("Nationally

Determined Contribution") (that is its commitment under the Paris

Agreement) recognises that South Africa will continue to procure a portion of

its electricity generating capacity from coal-based resources in order to secure

the country's electricity supply.

51

The Nationally Determined Contribution emphasises the context in

which South Africa's national response must be framed:
51.1

"South Africa faces the challenge of climate change as a

developing country, with overriding priorities to eliminate

poverty and eradicate inequality. Eliminating poverty and

eradicating inequality requires addressing major challenges

in creating decent employment, which in turn requires

sustainable economic development, improving basic

education, health and social welfare and many other basic

needs such as access to food, shelter and modern energy

services. In addition, South Africa is presently facing

acute energy challenges that hamper economic

development. As a result of the historical development
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pathway of its energy sector, South Africa is currently heavily

dependent on coal. . .

Therefore, in the short-term (up to 2025), South Africa faces

significant rigidity in its economy and any policy-driven

transition to a low carbon and climate resilient society

must take into account and emphasise its overriding

priority to address poverty and inequality. South Africa's

INDC [Nationally Determined Contribution] should be

understood in the context of these and other national

circumstances.''

The Nationally Determined Contribution identifies the IRP 2010 as

one of its ''climate-compatible sectoral plans" . It explains that the

implementation of the IRP 2010 (as well as other plans and policies)

51.2

will:

"bend the curve of South Africa's greenhouse gas emissions

towards a peak, plateau and decline trajectory range. South

Africa is putting in place a mitigation system to realise the

opportunities of a low-carbon economy while being mindful

that an inclusive and just transition requires time and well

planned low-carbon and climate resilient development "

In a section dealing with mitigation and specifically the time frames

for implementation, the Nationally Determined Contribution states:

51.3

"The time-frames within the PPD trajectory range that are

communicated in South Africa's NDC are 2025 and 2030, in

which emissions will be in a range between 398 and 614 Mt

C02-eq.

The NDC reflects SA's full mitigation potential as assessed in

2014. The policy instruments under development include a

carbon tax, desired emission reduction outcomes for sectors,

company-level carbon budgets, as well as regulatory
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standards and controls for specifically identified greenhouse

gas pollutants and emitters.

South Africa will use five-year periods of implementation at

the national level, specifically, 2016-2020 focused on

developing and demonstrating the above mix of policies and

measures in order to meet South Africa's Cancun pledge, and

the periods 2021-2025 and 2026-2030 for this INDC. This

level of effort will enable South Africa's greenhouse gas

emissions to peak between 2020 and 2025, plateau for

approximately a decade and decline in absolute terms

thereafter.

Periodic domestic reviews will ensure a dynamic system, in

which the stringency of short-term carbon budgets can be

adjusted in successive implementation periods to ensure that

South Africa remains within the overall carbon budget, which

is the area under the PPD trajectory range. Depending on the

latest available science, the success of this mix of mitigation

policies and measures, new accessible and affordable

technology, increased capability and emerging mitigation

opportunities the PPD trajectory range may also be adjusted,

without compromising the overall ambition of South Africa's
long-term contribution to the global mitigation effort."

It further states, in a section dealing with whether South Africa's NDC

commitments are fair and ambitious, that:

51.4

"Within the context of the Convention principles of equity
and common but differentiated responsibility South

Africa's shift from a "deviation from business-as-usual"
commitment to a peak, plateau and decline greenhouse

gas emissions trajectory range in its INDC fully aligns

with the IPPC AR5 future global carbon budget. Carbon

budgets are an important form of flexibility at the national
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level; if emissions are below the benchmark trajectory range

in a given year, they can exceed it in another year."

In other words, South Africa's commitments under the Paris

Agreement foreshadow an increased emission rate in the short-term,

with decarbonised electricity to be achieved only by 2050 (see page

9). South Africa’s historical and current reliance on energy generated

from coal, and its overriding need to address poverty and inequality,

are cited as reasons why it cannot reduce its greenhouse gas

emissions rate more rapidly.

51.5

The PPD Range proposes that South Africa's emissions should be

allowed to continue growing to 2025, followed by a Plateau to 2035,

before starting to decline in absolute terms. This suggests that a

significant reduction in emissions intensity (per unit of GDP) will not

be attempted until 2025, from which time GDP growth is considered

possible without emissions growth.

51.6

In this regard, I point out that the Paris Agreement highlights several

principles, including:

51.7

common but differentiated responsibilities;51.7.1

the recognition of the specific needs and special

circumstances of developing country parties; and

51.7.2

taking full account of the specific needs and special

situations of the least developed countries with regard to

funding and transfer of technology.

51.7.3
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These principles are recognised in Articles 3, 4, and 9 of the Paris

Agreement. Article 3 of the Paris Agreement provides in particular
51.8

that:

"As nationally determined contributions to the global response

to climate change, all Parties are to undertake and

communicate ambitious efforts as defined in Articles 4, 7, 9,

10, 11 and 13 with the view to achieving the purpose of this

Agreement as set out in Article 2. The efforts of all Parties will

represent a progression over time, while recognizing the need

to support developing country Parties for the effective

implementation of this Agreement."

Essentially, South Africa's Nationally Determined Contribution considers both

development needs and climate change imperatives. They allow for the

growth of South African emissions, after which they are expected to plateau.

It was with this PPD trajectory in mind that the proposed coal-fired power

stations were pushed forward in terms of the timelines, so that South Africa

could meet its international commitments. The Thabametsi power station is

one of those proposed coal-fired power stations.

52

The applicants, however, would have South Africa adopt standards applicable

to developed countries, even though that is not consonant with its international

obligations and would undermine government’s ability to fight poverty and

inequality.

53

C. The applicants' allegation that the IRP 2010 is outdated

The applicants argue that the IRP 2010 is outdated and contains inaccurate

demand forecasts and that the Minister improperly relied on the IRP 2010 in

her decision. One of the reasons the applicants argue that the IRP 2010 is

outdated is that the Minister "based her decision on [the IRP 2010's] unreliable

54
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assumptions, and relied on its outdated factual premises which no longer

persist as well as the newly published draft IRP 2018.

The draft IRP 2018 was not in existence when the Minister made the55

impugned decision and is therefore irrelevant. However, to the extent that the

Court might take it into account, l make the following submissions, largely to

show that, like its predecessor, the draft IRP 2018 allows for South Africa's

continued reliance on coal in genera! and the Thabametsi project in particular.

\

Medium-Term System Adequacy Outlook
!

The applicants annex the Medium-Term System Adequacy Outlook for 2017

to 2022 ("MTSAO 2017") to their founding affidavit, which forms part of

Annexure "PL9", to support the allegation that Eskom's MTSAO 2017

concludes that " the system is adequate in the short to medium-term to meet

demand from 2017 to 2022 in all the scenarios studied."

56 |

The applicants fail to acknowledge that the system is only adequate up to

2022, which is when Thabametsi is proposed to come online, a fact that is

evident in the very articles comprising annexure "PL9". It is therefore not

relevant to the issues that arise in the matter.

57

In addition, the more recent Medium-Term System Adequacy Outlook for 2018

to 2023 ("MTSAO 2018"), annexed as "AA3", differs from the MTSAO 2017

annexed to the applicants' supplementary affidavit, in that it has revised its

outlook and concludes that the system will be adequate in only two out of

the four scenarios considered. In this regard, the MTSAO 2018:

58
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recognises that a deteriorating Energy Availability Factor5 or

increase in demand would have an impact on adequacy and could

be further exacerbated if one or more of the identified risks in the

58.1

MTSAO 2018 were to materialise; and

recommends increasing the capacity available to the system by

either increasing Energy Availability Factor or delaying the shutdown

of units as well as demand side initiatives, which would increase the

adequacy of the system.

58.2

This means that as South Africa moves closer to 2022, the system will

gradually take more strain, and Thabametsi will be necessary for the further

generation of baseload electricity.

59

Baseload energy and electricity stabilityI I.

The applicants' arguments underlying their grounds of review fail to appreciate

that, in South Africa, coal-fired power stations are essential components of

electricity stability and baseload energy.

60

Baseload power refers to the minimum amount of electric power needed to be

supplied to the electrical grid at any given time. Baseload power plants (or

unvarying power plants) provide the minimum needed electricity, while

peaking power plants (or non-dispatchable plants) meet the remainder of the

demand, namely the fluctuating needs of the electrical grid.

61

Baseload energy is an important part of any electrical grid until a feasible

method can be found to store electricity. In 2016, in an article titled, " The role

62

5 EAF is the ratio of the available energy generation over a given time period to the maximum amount
of energy that could be produced over the same time period, expressed as a percentage.
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of base load power stations" , attached as "AA4", Eskom voiced its support for

the need for baseload power:

"There is no realistic way to store large quantities of electricity

required for distribution to the user. So, the amount being fed into

the grid must always match what the customers are taking out. This

varies not just from day to day, but from minute to minute.

This means that electricity must always be available for the different

electricity needs of the customer, be it commercial, industrial,

business or residential. This is where base load power stations come

in handy.

Base load power stations, largely coal-fired in South Africa, are

designed to operate continuously at a steady load 24-hours a

day. This is in contrast to peak load power stations which are normally

run during peak demand periods in the morning and in the evening to

deal with increased electricity demand . . ..

. . . The country's abundant and relatively cheap low-grade coal makes

coal-fired power stations an attractive base load choice... "

Aside from acting as a critical part of the baseload energy required for the grid,

coal-fired power plants also provide resilience and fuel security. The demand

for electricity fluctuates regularly by the time of day, the day of the week and

season. Because there is minimal storage capability for electricity, system

operators (like Eskom) must dispatch the available power plants in real time

to match the demand for electricity.

63

In contrast to baseload energy, power generation from wind and solar plants

(non-dispatchable plants) generate power whenever they are available to run

i.e. when there is sunlight or wind.

64
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The applicants disapprove of coal-fired power stations per se. However,

government regards it as essential to the security of the grid and baseload

stability.

65

When planning for, the IRP 2010 proposed both coal-fired power stations and

nuclear energy to a provide a stable supply of electricity. However, since then,

it appears that, because of the exorbitant costs of nuclear energy, no nuclear

power plants will be built in the foreseeable future. There is accordingly a

greater, rather than a lesser, need to integrate Thabametsi into the national

grid.

66

The Ministerial Determination, annexed as "PL7" to the applicants' founding

affidavit, reiterates that baseload generation capacity is needed to contribute

towards energy security. It accordingly provides for additional base-load

generation capacity, of which 2500 MW is envisaged as being sourced from

coal IPPs operating coal-fired power stations between 2014 and 2024.

Thabametsi is one of two of these IPPs.

67

iii. Decommissioning

The applicants' critique fails to take account of coal-fired power stations in

Eskom's fleet that are due to be decommissioned. In this regard:
68

the climate change report notes that according to Eskom's

Transmission Development Plan 2016 - 2025 and the IRP 2010,

Camden, Hendrina, Grootvlei, Kriel and Komati are scheduled for

decommissioning from 2022; and

68.1

the Transmission Development Plan stated that Eskom had started

to consider the decommissioning of the older coal-fired power station
68.2
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units, with Camden and Hendrina to begin their decommissioning

from 2020.

Presently, Eskom has shut down three units of the Hendrina power station in

Mpumalanga and the remaining units will close down between June 2019 and

November 2022. Eskom's Chief Operating Officer reported that eleven units

had been closed down across its Hendrina, Grootvlei and Komati power

stations. On 11 June 2019, Eskom also announced that it would

decommission several coal-fired power stations before 2030, with the aim to

reduce its adverse impact on the environment.

69

If the Court decides to have regard to the draft IRP 2018, I note that an

updated decommissioning schedule has been included therein. The draft IRP

2018 states that 12.6 GW of Eskom coal plants will be decommissioned by

2030. The decommissioning of coal plants (total 28 GW by 2040 and 35 GW

by 2050), together with emission constraints imposed, mean that coal will

contribute less than 30% of the energy supplied by 2040 and less than 20%

by 2050.

70

The accelerated decommissioning of Eskom's older fleet of coal-fired power

stations means that the IPP proposed coal-fired power stations will have to

take over their role as generators of baseload capacity.

71

In addition, Eskom's move to decommission its power stations is a threat to

the job security of many of its workers. Thabametsi will assist in mitigating

against the impact of some these job losses by providing for a seamless

transfer of employees with the relevant skills.

72
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iv. Minimum Emission Standards (MES)

The current decommissioning schedule is linked to the minimum emission

standards in the Air Quality Act.

73

A number of Eskom power plants (Majuba, Tutuka, Duvha, Matla, Kriel and

Grootvlei) require extensive emission abatement retrofits. Should Eskom not

procure the required retrofits in time, the electricity normally generated at

these coal-fired power stations will no longer be available, with some of the

units having to be retired, thereby accelerating the need for the Thabametsi

power station.

74

In this regard, the draft IRP 2018 confirms that new capacity demand is

primarily driven by the decommissioning of the existing coal-fired plants, a fact

which the applicants have failed to bring to the attention of Court.

75
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SECOND GROUND OF REVIEW: DEFICIENCIES IN THE CLIMATEV.

CHANGE IMPACT ASSESSMENT REPORT

The alleged deficienciesA.

One of the grounds of review is the alleged inadequacy of the climate change

report. The applicants refer in particular to the following four "material

deficiencies" in the climate change report:

76

failure to assess the social costs of Thabametsi's greenhouse gas76.1

emissions;

the insufficient assessment of the risk of water scarcity;76.2

insufficient assessment of the impact of the power station on the

surrounding areas climate resilience; and

76.3

the inadequacy of the mitigation measures.76.4

The topics forming the basis of the applicants' complaints were addressed in

the climate change report in accordance with the Scope of Work which, itself,

was the subject of a widespread public participation process in which the first

applicant participated.

77

The complaints raised by the applicants under this heading of review were

raised by the first applicant as comments and objections to the climate change

report during the public participation process. Thabametsi has, to a large

degree, responded to these matters in the form of a comments and responses

report ("Comments Report"). A copy of the Comments Report is annexed

hereto as "AA5".

78
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Having considered the climate change report, the complaints of the first

applicant and the responses of Thabametsi in the Comments Report, the

Minister exercised her discretion to issue the environmental authorisation. The

79

present ground of review is an invitation to this Court to usurp the role of the

Minister in the separation of powers between judiciary and executive and to

set aside her decision because the applicants contend that the discretion

should have been exercised differently.

B. The context and scope of work of the climate change report

The climate change report was prepared in accordance with the scope of work

approved by the Department of Environmental Affairs on 16 January 2017,

including additional requirements the Department stipulated when the first

applicant accepted the scope of work.

80

Prior to its adoption, the Scope of Work report was subject to a comprehensive

public participation process, undertaken firstly in April/May 2016 and further in

October/November 2016, the content of which informed the final approved

Scope of Work. The first applicant was an active participant in the public

participation process.

81

In approving the Scope of Work, the Department of Environmental Affairs was

obliged to consider the comments and responses generated in the public

participation process. The Department also had available to it, and was

required to consider, the comments and responses generated during the

scoping phase of the project.

82

The Department of Environmental Affairs evaluated the final Scope of Work

for additional studies, dated July 2016, together with the comments and

responses report received, and was satisfied that the documents complied

83
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with the minimum requirements of the Environmental Impact Assessment

Regulations, 2010 ("2010 EIA Regulations").

In light of all of this information before it, the Department of Environmental

Affairs approved the Scope of Work as consistent with the requirements of

NEMA and other applicable legislation. That decision cannot be challenged

as unreasonable and the applicants make no attempt to do so.

84

The content of the climate change report is consistent with the approved

Scope of Work, NEMA and the Constitution and adequately, accurately and in

the most reliable manner possible, addresses the impacts of all project phases

on climate change.

85

The Scope of Work did not require an assessment of the social and

environmental costs and the impact of the Thabametsi power station on the

environment. However, without any obligation in law to do so, Thabametsi

considered the comments raised by the first applicant, and extended the

Scope of Work for the climate change report to address these issues to the

extent possible within the established scientific and factual context and with

reference to the information available to its advisors.

86

C. A summary of the final climate change report

While the project's direct impacts on climate change cannot be assessed, as

more fully explained below, the climate change report sets out an assessment

of the greenhouse gas emissions (i.e. its carbon footprint) associated with the

construction, operations and decommissioning of the proposed power station.

The carbon footprint includes all direct greenhouse gas emissions from

sources owned or under the operational control of the project and all indirect

emissions from the consumption of purchased electricity in line with guidance

87
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from international standards including the Internationa! Finance Corporation's

("IFC") Performance Standard 3 on Resource Efficiency and Pollution

Prevention.

More particularly, the impact of these greenhouse gas emissions (and

therefore the impact of the project in terms of its contribution to global climate

change) is assessed by way of:

88

comparing estimated annual greenhouse gas emissions from the

project with South Africa's baseline and projected annual

greenhouse gas emissions, with reference to greenhouse gas

emissions magnitude scales for projects from various lender

standards; and

88.1

benchmarking of the project's emissions and energy performance

against other coal-fired power stations in South Africa.

88.2

A climate resilience assessment ("Climate Resilience Assessment") for the

power station is also annexed as part of the climate change report. The

Climate Resilience Assessment highlights key climate-related risks to the

project, taking into account future climate change impacts in the study area

and the effect on water resources required for the power station.

89

In addition, Thabametsi commissioned a Water Resources Report, which is

annexed to the Climate Resilience Assessment, in order to understand the

potential impacts of climate change on water resources in respect of the

development of the power station in Lephalale, Limpopo Province. The Water

Resources Report expands on the Climate Resilience Assessment with

respect to water issues, in particular the Thabametsi project's water supply

90
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from MCWAP-1 and MCWAP-2 schemes. A copy of the Water Resources

Report is annexed as "AA6".

D. Regulatory requirements of the climate change report

The applicants allege that the climate change report falls short of properly

assessing the Thabametsi power station's climate impacts. However, they

have failed indicate how the climate change report is deficient with regard to

the relevant regulatory requirements, rather than with their own.

91

An environmental impact assessment report, which includes the climate

change report, must comply with the 2010 EIA Regulations, and in particular

regulations 31 and 32. In terms of regulation 31, an environmental impact

assessment report must contain all information that is necessary for the

competent authority to consider the application and to reach a decision.

92

The EOH Peer Review stated the climate change report:93

"meets acceptable standards with respect to assessing climate

change risks at a project level;

Adequately identifies and assesses all material climate change

risks associated with the proposed Thabametsi project; and

Makes reasonable recommendations concerning the mitigation of

identified risks.”

The greenhouse gas emissions assessment and the Climate Resilience

Assessment are described in the EOH Peer Review as "comprehensive and

thorough" and being "substantially in line with international guidelines and best

practice concerning the assessment of greenhouse gas at a project level ”

94

The climate change report is a comprehensive assessment of the climate

change impacts of the project which meets the requirements of the

95
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Department of Environmental Affairs, NEMA, and the Constitution, with due

regard given to the comments made in Thabametsi I. It was also conducted in

line with accepted international good practice.

The social costs of the projectE.

The applicants' criticism of the social costs of the project ignores the inherent

limitations of a climate change impact study in this regard.

96

The most significant inherent restriction is that the impact of greenhouse

gas emissions on the environment cannot be quantified within a defined

space and time. The challenge in quantifying the external cost of carbon is

that the greenhouse effect occurs on a global scale. Accordingly, the

geographical source of greenhouse gas emissions is irrelevant when

considering the future impact on the climate. It is therefore impossible to link

emissions from a single source - such as the power station - to particular

environmental and social impacts in the broader study area.

97

The applicants have placed no scientific evidence before this court which

would suggest an accurate and sustainable contrary view.

98

In addition, there is no single universally-accepted methodology for

quantifying the external cost of carbon for projects . The

Intergovernmental Panel on Climate Change ("the Intergovernmental Panel")

does not provide any guidance in this regard.

99

The global authoritative body in regard to climate science - the

Intergovernmental Panel - does not provide any guidance in this

regard. In its latest assessment report, the Intergovernmental Panel,

which serves as the authoritative global scientific body on climate

99.1
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change, assessed the submissions on the Social Cost of Carbon and

cautioned that:

" the reliability of damage functions in current lAMs is low.

Users should be cautious in relying on them for policy

analysis: some damages are omitted, and some estimates

may not reflect the most recent information on physical

impacts; the empirical basis of estimates is sparse and not

necessarily up-to-date; and adaptation is difficult to properly

represent "

100 Most countries have not yet adopted any methodology precisely because of

the uncertainties associated with internalising the external cost of carbon.

Those countries that have done so have adopted different approaches,

including carbon taxes, the social costs of carbon and emissions trading

schemes.

For instance, in 2010, the US Environmental Protection Agency

adopted a US-specific framework for estimating social costs of

carbon as part of Environmental Impact Assessments. This

approach uses Integrated Assessment Models ("lAMs") containing

damage functions, to address the external cost of carbon.

100.1

The 2017 Technical Support Document to the executive order

adopting a US-specific framework for estimating social costs of

carbon, emphasises the many uncertainties and that the models

used are imperfect and incomplete. Accordingly, it warns that the

social costs of carbon estimates should be treated as

100.2

provisional until improved scientific and economic information

is available.
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In addition, in the US, the purpose of the social cost of carbon is to

allow agencies to incorporate the social benefits of reducing CO2 into

their cost-benefit analyses of regulatory actions. Hence this

approach is not appropriate for project level decisions.

100.3

There are accordingly no established, universally-acceptable

guidelines for estimating the social costs of carbon related to a single

project, firstly, due to the complex nature of climate change and its

drivers and secondly, because any assessment of the extent of

climate change requires value judgements about the relative

importance of temporal impacts.

100.4

100.5 The South African government formally adopted the approach of

carbon tax in the form of the Carbon Tax Act, which will impose a

carbon tax from 1 June 2022. The benefit of the carbon tax and its

regulations is that it presents a uniform approach to internalizing the

external costs of carbon that will be applicable not only to

Thabametsi but to other projects as well.

100.6 Thabametsi will comply with the Carbon Tax Act accordingly, with its

polluter pays principle, and will in that manner internalise the external

costs of carbon.

It should be noted that the Carbon Tax Act imposes a tax rate of

R120/ton C02e (about USD 8.34/ton of CO2 equivalent) and the USA

SCC values range between less than USD 10/ton of CO2 to

hundreds of dollars per ton of CO2.

100.7

100.8 As illustrated above, the difference in the results is several orders of

magnitude depending on the methodology. Similarly, different
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discount rates have been used by different institutions and countries,

all of which are not comparable and therefore lead to significantly

different results.

100.9 The World Bank study quoted above, makes the following note:

"The research on the social cost of carbon is large and

growing; with a large range from a small net benefit to several

hundred dollars a ton. Thus, almost any estimate would find

some support."

101 It is therefore currently not possible to determine any single meaningful value

on the greenhouse gas emissions arising from any project, including those

from the Thabametsi project.

The applicants would accordingly have the Minister employ guidelines or

techniques which are questionable and uncertain and which would result in

data which cannot be substantiated and trusted. It would simply, at this stage,

be an extremely costly exercise which would render unreliable and

superfluous results.

102

No doubt the Minister was aware of this, having read the climate change

report, when reviewing EOH Comments A, TR1 and TR2, regarding the

"human vulnerability in the reas (sic)" and "vulnerability of labour and

comment RT5 in EOH Comments B.

103

In the circumstances, the environmental and social costs and impacts of the

project have been assessed in the climate change report (and accompanying

annexures) to the extent that Thabametsi, and its independent experts, were

able to do so within the established scientific and factual context, and within

104

the information available to it and its advisors.



1086

The risk of water scarcityF.

105 One of the reasons that the applicants argue that the climate change report is

deficient is the alleged insufficient assessment of the risk of water scarcity in

the climate change report.

At the outset, I point out that the water scarcity issue is linked to location of

the project. The location of the project was determined by the stringent

requirements of the first bid submission phase of the Coal Baseload IPP

Procurement Programme, which requires, inter alia, that the project be closely

situated to a nearby coal field. Invariably, the location was governed by the

terms of the tender. The applicants did not challenge those terms. It would be

unfair to allow them now object to the location of the project in the guise of a

complaint that insufficient regard was had to the risk of water scarcity.

106

107 The applicants also disregard the fact that Thabametsi still requires a water

licence from the Department of Water and Sanitation, where many of the

issues it raises in this regard will be assessed.

For the purposes of this review, I respectfully submit that Thabametsi has

clearly taken reasonable and acceptable measures in relation to the risk of

water scarcity.

108

Thabametsi commissioned the Water Resources Report in order to better

understand and mitigate the potential impacts of climate change on water

resources in respect of the development of the Thabametsi power station.

109

110 While the Water Resources Report provides a review of the potential impacts

of climate change on water resources in the area in respect of the 1200 MW

Thabametsi project, the project is intended to be built in two phases - 630
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MW (Phase 1) and 570 MW (Phase 2). The project's integrated water use

licence application ( "IWULA") is only for Phase 1.

Phase 1 has been designed to be a zero liquid effluent discharge plant,

requiring all plant processes to be optimised for minimisation of water demand.

All effluents will be collected and either re-used or evaporated on site. As a

consequence, there are predicted to be no impacts to local water resources

arising from water use within the project.

111

112 While it is acknowledged that there are uncertainties around water availability

it should be noted that:

In accordance with the guidance note regarding water availability

and water use licensing for the Coal Baseload IPP Procurement

Programme ("Guidance Note") published in June 2015, the

Thabametsi project has already initiated its integrated water use

licence pre-application process and has been issued with a non-

binding confirmation of water availability from the Department of

Water and Sanitation. A copy of Guidance Note is annexed as

112.1

"AA7";

The Guidance Note acknowledges that South Africa is a water-

scarce country, with a mean annual run-off value of only 40 mm per

capita, one seventh of the global average of 260 mm. Rainfall and

river flow are highly variable, erratic, and seasonal.

112.2

It provides that the impact of projects established in terms of the Coal

Baseload IPP Procurement Programme have to be carefully

considered by the Department of Water and Sanitation when the

112.3
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water use licence / integrated water use licence applications are

evaluated.

In respect of the water availability in the project area, the Guidance112.4

Note states that:

"The water balance in the Crocodile (West) River system was

assessed in the Reconciliation Strategy. This was done

through undertaking sophisticated risk analyses, including

salinity modelling. Projected water balances were compiled

for the planning period until the year 2040. It was found that

the system has surplus water originating from increasing

treated wastewater generated in the urban areas of

Northern Gauteng and discharged to the Crocodile River

(West) as part of the river system in the Crocodile and

Marico WMA."

"The resulting water balance for the Crocodile (West) River

system, including the transfers to the Lephalale area,

indicated that shortages could occur over the medium-term

planning period. However, these shortages are relatively

small in volume and only temporary as the return flows

in the Crocodile (West) River are expected to continue to

grow. These shortfalls may require further interventions

that could be in the form of infrastructure developments

(further transfers from the Vaal River system), implementing

water demand management measures or reallocation of

water from irrigation on a permanent or temporary scale."

113 The policy guidelines accordingly anticipate that Thabametsi might have to

adapt its mitigation measures if necessary, and Thabametsi is prepared and

is able to do so.
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The applicants ignore that the water for Phase 1 of the Thabametsi project wil!

be sourced from an already existing allocation from the MCWAP-1 scheme

made to Exxaro Coal (Pty) Ltd ("Exxaro") , under authorisation of Department

of Water and Sanitation. The water use application is therefore not for an

additional allocation but will utilise water which has already been allocated.

Phase 1 of the project will therefore not further contribute to water scarcity in

the region.

114

115 In addition:

Thabametsi's proposed water use for Phase 1 will constitute less

than 1.8% of the already existing allocations of water from the

115.1

MCWAP-1 scheme.

115.2 the proposed Thabametsi power station will use a selection of dry

cooling technologies which will serve to reduce water requirements

for the plant. This type of technology uses up to 15 times less water

than a wet cooled plant. Detailed water consumption comparison is

explained in the Water Resources Report;

the Thabametsi project, as recorded in the Climate Resilience

Assessment, is expected to have minimal impacts on water

resources as it has been designed to be a zero liquid effluent

discharge plant and will not use groundwater resources;

115.3

in compliance with the requirements in the Guidance Note, the

Thabametsi project will include an 18-day raw water storage

provision in case of low water conditions; and

115.4

the 2013 National Water Resource Strategy ("2013 NWRS"), in

accordance with section 6 of the National Water Act, provides that

115.5
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the highest allocation priority is afforded to water for the purposes of

the Reserve. The first objective of this priority is to ensure that that

sufficient quantities of raw water are available to provide for the basic

water needs of people. In other words, should water supplies

become limited to the extent that the water priorities identified in the

2013 NWRS, the communities' needs will be prioritised.

116 Furthermore, the water consumption requirements and assurances for Phase

2 of the Thabametsi project will only be considered and analysed by the

Department of Water and Sanitation in accordance with the requirements for

the next bid window under the Coal Baseioad IPP Procurement Programme.

117 MCWAP-2 will alleviate further uncertainties and there may very well be future

augmentation and supply schemes as mandated by the Department of Water

and Sanitation to remove water pressure in these areas. Furthermore, both

rivers are fed by return flows from wastewater schemes as well as through

major transfer schemes, especially towards areas such as Lephalale. The

Department of Water and Sanitation has taken these concerns into account

and aim to alleviate such pressures through the implementation of the

MCWAP-2 scheme. This is a policy decision in which Thabametsi plays no

part.

In respect of EOH Comments A, TR3 and TR5, as to whether the climate

change report "coi/erfs] adaptation measures e.g. on water?" and whether

"Given the scarcity and which could be exacerbated climate change maybe or

quick assessment rain water harvesting could be useful" , the Minister was no

doubt alive to the Water Resources Report, an appendix to the Climate

Resilience Assessment, which dealt with the proposed water management for

the project in the context of climate change impacts as well as the Guidance

118
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Note issued by the Department of Water and Sanitation on water use

licensing.

G. Predicted climate change effects on the surrounding environment

119 Section 4.2.4 of the climate change report assesses the degree to which the

planned project is consistent with South Africa's stated climate change and

energy policy, including comparison with South Africa's Peak, Plateau and

Decline target.

With the caveat that it impossible to link emissions from a single source, the

climate change report comprehensively assesses the greenhouse gas

emissions associated with the proposed Thabametsi power station in

accordance with the Department of Environmental Affairs's final scope of

work, NEMA and the Constitution and has further been conducted in line with

international good practice.

120

121 The Minister was aware of this when considering EOH Comments A and B as

regards the climate change impacts on the surrounding environment.

H. Inadequacy of mitigation measures

122 Section 5 of the climate change report explains that the vast majority of total

emissions during the construction, operation and decommissioning of the

plant are attributed to emissions from the operation of the plant. The climate

change report therefore primarily focusses on the emission management

measures during operations, which are canvassed in sections 5.1, 5.2, 5.3,

5.4 and 5.5. Emissions management measures for some of the larger sources

of emissions during construction and decommissioning is covered in Section

5.6 of the climate change report. More specifically:
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section 5.1 deals with the impact of the Coal Baseload IPP

Procurement Programme requirements and plant technology on

emissions reduction potential;

122.1

section 5.2 deals with emissions management through optimisation

of plant thermal efficiency and recommends various measures in this

regard;

122.2

section 5.3 deals with managing changes to operating philosophy

which suggests changes to cycling philosophies;

122.3

section 5.4 deals with energy and an emissions management plan,

which in summary identifies the key elements of a thermal efficiency

/ greenhouse gas emissions management plan and the abatement

of N2O emissions;

122.4

section 5.5 concerns the use of alternative fuels; and122.5

section 5.6 deals with emissions management during construction

and decommissioning and recommends various measures to reduce

greenhouse gas emissions during these phases.

122.6

123 These sections provide clear recommended actions to minimise and address

the impacts of the proposed Thabametsi Power Station.

124 The EOH Peer Review commended the climate change report with regard to

its identification of and mitigation of risks: it "[mjakes reasonable

recommendations concerning the mitigation of identified risks "

We point out in this regard that the Coal Baseload IPP Procurement

Programme constrained the choice of technology that any bidder may use for

the proposed project. The size of the proposed power station limits the extent

125
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to which technology-based greenhouse gas emissions mitigation measures

can be used.

In the premises, it is respectfully submitted that the content of the climate

change report, is:

126

consistent with the approved Scope of Work;126.1

a comprehensive assessment, and adequately addresses the

impacts of the project; and

126.2

meets the requirements of the Department of Environmental Affairs126.3

NEMA and the Constitution and has further been conducted in line

with accepted international good practice.
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VI. THIRD GROUND OF REVIEW: FAILURE TO PROVIDE OPPORTUNITY TO

COMMENT ON EOH PEER REVIEW

127 The applicants argue that the Minister failed to provide Interested and Affected

Parties ("l&APs") an opportunity to comment on the EOH Peer Review, and

thereby acted unlawfully, procedurally unfairly and irrationally.

I note that this contradicts one of the applicants' main complaints, that the

Minister relied solely on IRP 2010. In the light of this ground of review, is

appears common cause that, at the very least, she also relied the EOH Peer

Review.

128

The applicants mischaracterise the EOH Peer Review. It is not a document

which constitutes a "written submission and draft report made to the

competent authority the applicant or the EAP managing and application".

Rather, it is a document the Minister commissioned from an independent third

party for her own benefit, in order to assist her with assessing the content of

the climate change report.

129

In view of the above, I submit that the grounds of review relied upon by the

applicants in this regard have no merit.

130
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VII. FOURTH GROUND: COST-BENEFITS ANALYSIS

The applicants' fourth ground of review is that the Minister's conclusion that

the benefits of Thabametsi outweigh the climate change harms is

unreasonable and irrational, in light of the available evidence (or the evidence

which could have been available, had the Minister made proper enquiries or

allowed further opportunity to comment on the EOH Peer Review).

131

However, the applicants have not raised any concerns or harms which the

Minister did not consider. Their real complaint is that they would reached a

different conclusion based on the same evidence. The Minister was required

to consider all the relevant factors and undertake her own weighing up

process. It is not for the applicants to ask this Court to prefer their weighting

to the Minister's.

132

133 The Minister's consideration of the issues the applicants' raise is evident from

at least the following:

Ail these issues are addressed in the climate change report.133.1

All these issues were addressed during the public participation

process following the publishing of the climate change report.

133.2

There is no suggestion, as the applicants contend, that the Minister

took the view that climate change impacts of coal-fired power

generation were " fully addressed" in the IRP 2010 process. On the

contrary paragraph 4.9 of the Minister's decision says that:

133.3

"Concerns about the threat of climate change and the need

for greater reliance on renewable energy were raised in the

public participation process. These considerations were taken

into account by decision-makers during the development of
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the IRP. A number of complex factors were weighed.

Ultimately the decision makers concluded that the harms that

would result from the establishment of new coal-fired facilities

(to generate an addition (sic) 63 GW) were outweighed by the

benefit to the country having the additional energy generation

capacity".

The applicants are concerned with one issue only: protecting the

environment. Government, on the other hand, is constitutionally

obliged to consider multiple and competing imperatives when

performing a cost-benefit analysis. One illustration of the types of

benefits government (including the Minister of Environmental Affairs)

is obliged to consider is the Department of Energy's Press Release,

annexed as "PL8" to the applicants' founding affidavit, in which the

Minister of Energy said that:

133.4

"while these two projects [Thabametsi and the other

successful bidder] will add much needed capacity to our

national grid, they ultimately have a far greater role to play

in terms of the overall value they will add to the sector. This

value has been enabled through a strategic bid design -

which saw participants required to have a minimum South

African entity participation of 51%, black ownership of

30%, and a weighted B-BBEE contributor status of level

five in respect of locally based shareholders, among

others." . . .

"The two Coal IPPs will additionally unlock investment in

much needed infrastructure and stimulate local procurement.

While the over R40 164 million of debt and equity funding

committed to the projects demonstrates what the investors

see in the coal programme space, the jobs created both
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during construction (6 613) and operations (13 524) will have

a positive impact on surrounding communities."

In Thabametsi /, the Minister drew attention to difficult balancing

exercise required, including:

133.5

the mitigation measures and sectoral plans that were

aimed at balancing South Africa's development needs

with its climate change imperatives; and

133.5.1

133.5.2 the fact that South Africa is facing acute energy

challenges that hamper economic development and is

currently heavily dependent on coal and that in the short-

term (up to 2025).

133.5.3 the fact that South Africa faces significant rigidity in its

economy and any policy driven transition to a low carbon

and climate resilient society must take into account and

emphasise its over-riding priority to address poverty and

inequality.

133.5.4 the Thabametsi project is viewed by the Department of

Energy as a critical project to meet the country's electricity

demand in terms of government policy under the IRP

2010 and Determination and has been registered as a

strategic infrastructure project due to its economic and

social importance.

It is clear that the Minister considered the benefits as per the IRP 2010, but

also clearly considered the climate change impact and risk associated with the

project as articulated in the climate change report and the EOH Peer Review.

134
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135 The applicants rely heavily on the draft IRP 2018 to motivate this ground of

review. As pointed out above, this is impermissible. In the event that Court has

regard to the draft IRP 2018, however, I point out that the draft IRP 2018 also

seeks to weigh the economic benefits of projects like Thabametsi against the

environmental harm they cause. For example;

"Jobs created from the projects [including Thabametsi] will go a long

way towards minimizing the impact of job losses resulting from the

decommissioning of Eskom coal power plants and will ensure

continued utilisation of skills developed for the Medupl and Kusile

projects."

In addition, and if the Court is to have regard to the draft IRP 2018, the

inclusion of the Thabametsi project in the draft IRP 2018, eight years after the

release ofthe IRP 2010 is further testimony thatthe Minister's decision cannot

be accused of as being irrational in the circumstances.

136
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VIII. STATUS OF THE THABAMETSI PROJECT

137 In order to reach commercial and financial close in terms of the Request for

Qualification and Proposals for New Generation Capacity under the Coal

Baseload IPP Procurement Programme, a preferred bidder must, among

other things:

submit a project development plan to show milestones, including all

necessary environmental consents obtained and all appeals or

reviews of environmental consents settled;

137.1

provide, at least one month before commercial close, a number of

authorisations and records including an environmental authorisation,

integrated water and waste management licence, water usage

licence air emissions licence, and a licence to generate electricity

137.2

from NERSA; and

prove to the Department of Energy's satisfaction that all High Court

review proceedings of the decisions to grant any environmental

consents required for (the project) have been satisfactorily resolved.

137.3

138 Thabametsi has undertaken to procure these in good time in line with the Coal

Baseload IPP Procurement Programme.

Following the requisite application process, including the relevant

public participation process, the Department of Environmental

Affairs issued a provisional air emissions licence to Thabametsi on

14 February 2019.

138.1
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Thabametsi is in the process of applying for an energy generation

licence. The first applicant delivered its objections in this regard in

December 2016, and its supplementary objections in March 2018.

138.2

Thabametsi has also applied for an integrated water and waste

management licence by submitting its integrated water and waste

management plan integrated water usage licence applications. The

first applicant delivered its objections to the applications on 20

January 2017 and delivered its supplementary objections on 5 March

2018.

138.3

These requirements are the other checks and balances required in terms of

the South African environmental regime. Thabametsi has undertaken to

procure these licences in terms of the relevant legislation, ethically and in

accordance with the relevant professional standards.

139
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IX. PREJUDICE TO THABAMETSI

If the applicants are allowed to stop the establishment of the proposed power

station, the primary prejudice would be to South Africa, as the government

would not be able to secure power supply from the project. I note in this regard

that Thabametsi is just one of the projects that the applicants are trying to

stop. They have embarked on similar challenges to the other bidders

participating in the Coal Baseload IPP Procurement Programme, namely: the

proposed Khanyisa power station; the proposed Colenso IPP; the proposed

Namane IPP, and the proposed KiPower IPP.

140

In addition, if the applicants succeed at this stage of the process, Thabametsi

would suffer enormous prejudice. Thabametsi has already invested millions of

rands in this project in reliance on Government policy documents and plans

that date back many years.

141

Thabametsi relied on the Coal Baseload IPP Procurement Programme in

preparing and submitting its bid. The project has been under development for

several years. During this time, its sponsors (past and present) have

commissioned experts, at some expense, to undertake various feasibility

studies including technical, environmental, legal, social and financial studies.

Thabametsi has spent approximately R5 million on the climate change report

alone and further delayed the project to extend the Scope of Work on the

climate change report, without any obligation in law to do so.

142

Thabametsi has also already incurred external costs of more than R200

million, including a bid guarantee amount of R111 million, in order to secure

its preferred bidder status.

143
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The CER has delivered objections to nearly every application Thabametsi

made in this process, thwarting its progress in reaching financial and

144

commercial close.

145 I note that they have also delivered an internal appeal to the environmental

authorisation for the Phase 2A of the MCWAP water transfer infrastructure.
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AD SERIATIM RESPONSE (FOUNDING AFFIDAVIT)X.

146 I deal with each paragraph of the founding affidavit to the extent necessary.

AD PARAGRAPHS 1 TO 12

147 I admit the contents of these paragraphs.

AD PARAGRAPHS 13 TO 14

148 I note the contents of these paragraphs.

AD PARAGRAPHS 15 TO 17

Save to deny that there are no means which the Minister may use to reverse

her decision in light of the climate change impacts identified in the climate

change report, the remainder of these paragraphs are admitted.

149

AD PARAGRAPH 18

In Thabametsi I, only Thabametsi's fourth ground of appeal was reviewed, set

aside and remitted back to the Minister for a fresh determination. In this regard

150

the Minister was directed to consider:

150.1 a climate change impact assessment report;

150.2 a paleontological impact assessment report;

150.3 comment on these reports from l&APs;

150.4 any additional information that the Minister may require in order to

reach a decision on the first applicant's fourth ground of appeal.

151 Save for the above, the remainder of the paragraph is admitted.
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AD PARAGRAPHS 19 TO 20

152 I deny these allegations.

From the conclusions of the specialist studies that form part of the EIA, it is

apparent that the impacts associated with the construction and operation of

the power station and associated infrastructure are expected to be of Medium

to Low significance with the implementation of appropriate mitigation

153

measures.

AD PARAGRAPHS 21 AND 22

I deny for the reasons already advanced above that the Minister placed

primary reliance on the IRP 2010 when upholding the Thabametsi

environmental authorisation.

154

AD PARAGRAPHS 23 TO 24

155 I note the contents of these paragraphs.

AD PARAGRAPHS 25 TO 29

Thabametsi does not take issue with the allegations contained in these

paragraphs.

156

The Paris Agreement however remains an International Agreement, the

provisions of which have not been fully incorporated into South African law.

157

AD PARAGRAPHS 30 TO 37

158 I admit the contents of these paragraphs.
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Regarding the IRP 2010, the following should be noted from its express

wording:

159

"This scenario was derived based on the cost-optimal solution for

new build options (considering the direct costs of new build power

plants) which was then balanced in accordance with qualitative

measures such as local job creation. In addition to all existing and

committed power plants, the RBS included a nuclear fleet of 9.6 GW;

6.3 GW of coal, 11.4 GW of renewables and 11 GW of other

generation sources

159.1

(Summary page to the IRP 2010)

"This proposal is a confirmation of the RBS in that it ensures security

of supply. It is a major step toward building local industry clusters

and assists in fulfilling South Africa's commitments to mitigating

climate change as express at the Copenhagen climate change

summit."

159.2

(Summary page to the IRP 2010)

"The public participation process included the opportunity for

interested parties and individuals to submit written comments (either

through the provided questionnaire, as a preferred option, or any

other form) and to make a presentation at one of three workshops

held in Durban (26 November 20110), Cape town (29 November

2010) or Johannesburg (2 and 3 December 2010) "

159.3

(paragraph 1.5 of the IRP 2010)

In this regard, the first applicant participated in the public

participation process in the workshop held in Johannesburg on 2 and

3 December 2010. The first applicant canvassed the effects of

climate change with the LTMS.

159,4
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The RBS was developed in consultation with government

departments represented in Working Group 2 (as part of the inter-

departmental task team process). The multi-criteria decision-making

process confirmed that this RBS represented and appropriate

balance between the expectations of different stakeholder

considering a number of key constraints and risks for example:

159.5

159.5.1 Reducing carbon emissions;

159.5.2 New technology uncertainties such as costs, operability

lead time to build etc;

159.5.3 Water usage;

159.5.4 localisation of job creation;

159.5.5 Southern African regional development and integration;

and security of supply.

(paragraph 2.1 of the IRP 2010)

The scenarios indicated that a requirement for future coal-fired

generation could only be met by increasing the emission target from

that imposed in the RBS.

159.6

(paragraph 4.5 of the IRP 2010)

159.7 Two policy choice options were identified:

Commit to the emissions constraint as reflected in the159.7.1

RBS; or
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Allow an increase in the emission constraint to a new159.7.2

unspecified target.

(paragraph 4.6 of the IRP 2010)

The Department of Energy accepted option 4.6(a), retaining the159.8

emission constraint as reflected in the RBS. The RBS allowed for

coal fired generation after 2026. The policy requirement for

constituting a coal programme could result in this coal-fired

generation being brought forward to 2019 -2025 thus by 2030 the

emission outcome should not be affected, only the timing of the

constraint. Existing coal-fired generation is run at low load factors to

accommodate the new coal options while the target applies.

(paragraph 4.7 of the IRP 2010)

The Policy-Adjusted IRP continues to indicate a balance between

different government objectives, specifically economic growth, job

creation, security of supply and sustainable development.

159.9

(paragraph 5.4 of the IRP 2010)

159.10 Additional coal options would be undermined by a carbon tax regime

which would render South African industries less competitive and put

economic values, jobs and country growth at risk.

(paragraph 5.7 of the IRP 2010)

South Africa is a developing country and the establishment of the power

station is pursuant to legitimate government policy in the context of

considerations of South Africa's international climate change obligations.

160
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AD PARAGRAPHS 38 TO 39

The applicants fail to point out that "PL9" states that Eskom currently has a

surplus capacity only until 2021, the year when Thabametsi power station is

envisaged to commence its commercial operation.

161

Further, the IRP is a living document as is the energy demand of South Africa.

South Africa has been in a period low economic growth but that does not mean

that growth will remain low. New generation capacity will be needed to support

the government's plans for renewed economic growth and baseload power

remains an important factor in supporting this growth agenda.

162

The applicants have not sought to challenge IRP 2010 nor the fact that it has

not been updated and amended pursuant to the reasons advanced by the

applicants in these paragraphs.

163

AD PARAGRAPH 40

The applicants use the CSIR Report, annexed as "PL10", to illustrate that

renewable energy sources are now cheaper than they were when the IRP

2010 was first published. However, this does not take into the account that

baseload energy is oftentimes obtained at a higher tariff than renewable

energy because of its importance to the national security supply.

164

The Meridian report, annexed as "PL11" to the applicants' founding affidavit,

does the same. It compares the alternative cost of meeting demand if an

existing coal-fired power station is decommissioned early and if the system

can meet demand over the same time period through alternative resources

(existing and new) at a lower cost than the levelised cost of electricity. The

Meridian report does not, however, appear to take into account the baseload

energy required for the national grid.

165



1109

Further, there are a number of concerns in relation to relying solely on

renewable energy sources to generate electricity - specifically in South Africa.

166

First, it would require significant investment to strengthen the

national grid to allow the grid effectively to handle the intermittent

nature of electricity generation that renewable sources provide.

166.1

166.2 Second, storage constraints relating to the generated electricity from

renewable sources means that the demand curve versus the supply

curve of electricity provision is skewed. Until such time as battery

technology has progressed to a point where it is both affordable and

possible to store generated electricity, South Africa must have base

load generation capacity.

166.3 Third, to rely solely on the price of generating one KWh of renewable

energy as a justification of its cost is misleading. Other associated

costs such as upgrading the grid and investing significantly into

storage capacity (technology that does not yet exist in a sustainable

and cost effective manner) need to be built into the cost analysis

when contemplating transferring to renewable only sources.

AD PARAGRAPH 42

167 Although I accept that the energy procurement framework is independent of

the legal framework for environmental authorisations, I am advised that there

is no merit to contend that these two frameworks should be kept distinct.

168 The basis for the construction of the Thabametsi power station is in the IRP

2010 and the energy procurement framework. They are relevant

considerations for the Minister to take into account when deciding on the

environmental authorisation.
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The Minister would be remiss to simply ignore the energy procurement

framework in the form of the IRP 2010, coupled with all its considerations

which in some instances overlap with the considerations of the environmental

authorisation.

169

AD PARAGRAPHS 43 TO 47

170 I admit the contents of these paragraphs.

I submit that that all the necessary and relevant information required for the

Minister to make a competent decision in respect of Thabametsi's

environmental authorisation were submitted.

171

I submit that a full and objective evaluation of all three requirements:

avoidance, minimisation and remediation, have been undertaken as part of

the climate change report.

172

AD PARAGRAPH 48 TO 53

I admit that the excerpts quoted in these paragraphs are contained in the

White Paper. However, the White Paper is not law.

173

I deny the applicants' allegations that the White paper contains an

acknowledgement of the purported fact that climate change presents "a

serious and imminent threat' . The applicants have not supported this claim.

174

AD PARAGRAPHS 54 TO 57

175 i admit the contents of these paragraphs.
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AD PARAGRAPHS 58 TO 59

The applicants omit certain information with regard to South Africa's

international obligations.

176

Article 13 of the Paris Agreement explains the " transparency framework" ,

which requires parties to report their progress towards their goals at the

Conference of Parties. Article 14 explains how this Conference of Parties will

be the meeting in which the collective goals of the parties will be evaluated,

by a " global stocktake" of progress.

177

178 Article 15 provides that a technical committee of experts will seek to help those

parties who fall behind on the goals and get them back on track. This

committee will be transparent, non-adversarial and non-punitive.

The PPD target is South Africa's mitigation target on which both its

Copenhagen Accord target and Nationally Determined Contribution to

advancing the Paris Agreement objectives are based. Accordingly, the Paris

Agreement targets and objectives are entrenched within South Africa's PPD.

179

180 Because the PPD trajectory has accounted for and incorporated the building

of new coal power plants, including through coal IPPs, as well as the

decommissioning of Eskom's aging fleet, it follows that the building of

Thabametsi is in line with the country and the global carbon budget, in addition

to its Nationally Determined Contribution commitments.

AD PARAGRAPH 60

I deny these allegations.181
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AD PARAGRAPHS 61 TO 63

182 I admit the contents of these paragraphs.

AD PARAGRAPH 64

183 I deny these allegations.

These power stations and mines would have had to obtain the necessary

licenses to operate, including water use and environmental authorisations.

184

185 Their impact on the environment has therefore already been considered by

the relevant authorities and governmental departments.

AD PARAGRAPHS 65 TO 68

186 It must be emphasised that:

186.1 the matters raised by the applicants in these paragraphs will still be

considered as part of the integrated water use licence application

which Thabametsi has submitted to the Department of Water and

Sanitation.

Earthlife has commented on the integrated water use licence

application, and responses to their comments have been finalised

and submitted to the Department of Water and Sanitation.

186.2

The applicants disregard that the water for Phase 1 of the project will be

sourced from an already existing allocation from the MCWAP-1 scheme made

to Exxaro, under authorisation of the Department of Water and Sanitation.

187

188 Whether MCWAP-2 is delayed is irrelevant for the purposes of analysing the

water use for Phase 1 of the project. Furthermore, despite delays and
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technical issues, MCWAP-2 is still due to commence and therefore any

reliance on MCWAP-2 is well founded.

AD PARAGRAPH 69 TO 70

The Udall Report is one of the post-decision reports and therefore is not

relevant to this review.

189

To the extent that the Court has regard to the Udall Report, I refer to the

allegations I have already made.

190

In respect of the MCWAP-2, I point out that the water consumption

requirements and assurances for Phase 2 will only be considered and

analysed by the Department of Water and Sanitation in accordance with the

requirements for the next bid window under the Coal Baseload IPP

Procurement Programme. If applicable and where possible, the Thabametsi

Power Station will confront and adapt to future scarcity issues. It should be

noted that the future climate change impacts on the catchment area are

neither final nor conclusive.

191

192 Accordingly, Thabametsi is satisfied that the water risks for the project have

been adequately considered in the Climate Resilience Assessment and the

Water Resources Report and that the Thabametsi project's integrated water

use licence is only for the first phase, for which water will be obtained from

Exxaro's already existing allocation of water from the MCWAP-1 scheme.

AD PARAGRAPHS 71

193 I admit the contents of this paragraph.
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AD PARAGRAPH 72

194 I admit that the area in which Thabametsi is to be located has been declared

a priority area.

195 However, I also note that the air quality issues canvassed by the applicants,

relate to those which would come from the stacks (i.e, SO2, NOx and CO2).

These emissions were addressed in Thabametsi's Atmospheric Impact

Report, through the cumulative assessment.

AD PARAGRAPHS 73 TO 80

196 I admit the contents of these paragraphs.

AD PARAGRAPH 81

197 Ido not admit the second sentence of paragraph 81. However it is no longer

relevant to the dispute between the parties.

AD PARAGRAPH 82 TO 84

198 I admit the contents of these paragraphs.

AD PARAGRAPHS 85

199 The judgment in Thabametsi I speaks for itself.

200 Save as aforesaid, I deny paragraphs 85 to 85.5

AD PARAGRAPH 86

201 I admit the content of this.
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AD PARAGRAPHS 87 TO 91

I admit the contents of these paragraphs insofar as they are a correct recordal

of what is contained in the climate change report.

202

203 In addition to the paragraphs highlighted by the applicants I wish to highlight

that the climate change report also includes the Water Resources Report,

which is an appendix to the Climate Resilience Assessment (attached as

"PL23" to the applicants' founding affidavit), which expands on the Climate

Resilience Assessment with respect to water issues, and seeks to explore

what the likely impacts from climate change projections which have relevance

to the project's water supply and management.

204 I have already explained the findings and conclusion that the environmental

impacts are expected to be of medium to low significance with reference to

the mitigation measures recommended in the climate change report.

AD PARAGRAPH 92

I admit the contents of these paragraphs to the extent that they are an

accurate reflection of what is recorded in the environmental management

205

programme.

AD PARAGRAPH 93

I deny that the measures proposed in the environmental management

programme are wholly inadequate.

206
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AD PARAGRAPHS 94

207 Thabametsi addressed Earthlife's comments to the climate change report, and

specifically the comments referenced in this paragraph in the Comments

Report.

AD PARAGRAPH 95.1

208 The climate change report benchmarks the project's greenhouse gas emission

levels against Eskom's various power plants, as per international standard

practice.

Numerous factors affect a plant's efficiency, including operating conditions,

coal quality, local climatic conditions, operating and maintenance practices

and plant age. The projected emissions of the various Eskom power plants

are based on data. No scientific or historical basis could be found upon which

to base an assumption that the greenhouse gas emissions intensity of

Eskom's power plants would improve or remain unchanged in the future.

209

210 Where the project's greenhouse gas emissions intensity is greater than that of

an Eskom power plant by 0.04 tC02e/MWh (as in the case of Hendrina), the

comment qualifies this difference as "higher than" , but where an Eskom power

plant's greenhouse gas emissions intensity is greater than that of Thabametsi

by the same magnitude of 0.04 tCC^e/MWh (as in the case of Komati) the

comment qualifies this difference as "approximately equal to" .

AD PARAGRAPH 95.2

As indicated, there are a number of mitigation measures included in the

environmental management programme which can be employed by

Thabametsi.

211
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The applicants have not put up any evidence which would suggest that these

mitigation measures are not capable of being implemented or that they would

not mitigate the extent of the greenhouse gas emissions.

212

AD PARAGRAPH 95.3

213 I have dealt with the government's PPD trajectory and the fact that the IRP

2010 takes this into account.

No evidence is placed before this court which would substantiate the

applicants' allegations in relation to this paragraph.

214

AD PARAGRAPH 95.4

215 For the reasons already mentioned in this affidavit, I deny these allegations.

AD PARAGRAPH 95.5

The project follows a valid government policy decision in the form of the IRP

2010 and the demand and supply analysis pursuant thereto. The IRP 2010

was the relevant policy at the time of the Minister's decision and she cannot

be criticised for having regard to it.

216

The bald allegation that South Africa has excess energy capacity is denied. It

is belied by the extensive load shedding that has taken place in the last year.

217

AD PARAGRAPH 95.6

The applicants have not raised any concerns or harms additional to those

addressed during the public participation process.

218
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AD PARAGRAPH 96 TO 97

I admit the contents of these paragraphs insofar as they accord with the219

content of the EOH Peer Review.

AD PARAGRAPHS 98 TO 99

I deny that reliance on government policy and IRP 2010 unfounded.220

AD PARAGRAPH 100

I admit that PL28 was transmitted and received by Thabametsi's attorneys.221

AD PARAGRAPHS 101 TO 102

I note the contents of these paragraphs.222

AD PARAGRAPHS 103 TO 107

The applicants lose sight of the fact that the Minister indicated in the reasons

for her decision that she considered, at the very least:

223

" relevant material information contained in project file223.1

(14/12/16/3/3/3/40)" ]

the Thabametsi / judgment;223.2

the climate change report;223.3

the comments made by Earthlife during the public participation

process on the climate change report; and

223.4

the EOH Peer Review.223.5
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224 The IRP 2010 was therefore considered and reliance placed thereon. This is

not irregular nor a contravention of Thabametsi I.

AD PARAGRAPH 108 TO 109

225 I deny that the Minister fettered her discretion with her alleged sole reliance

on the IRP 2010.

AD PARAGRAPH 110 TO 110.2.1

226 I have dealt with the allegations about the IRP 2010.

I have already pointed out that the cost attributed to generating one KWh of

electricity cannot be used in isolation to justify the use of one generation

source over another. Grid constraints, the need for baseload energy and the

issues of intermittent power generally must, inter alia, also be considered.

227

AD PARAGRAPH 110.2.2

Save as aforesaid, the IRP 2010 considered climate change impacts to the

extent possible in the circumstances, with regards to the limitations in

assessing direct climate change impacts as evidenced in the climate change

report.

228

AD PARAGRAPH 110.2.3

These are all matters raised in the climate change report and which were

addressed during the public participation process following its publishing. The

Minister's decision takes cognisance of these matters.

229

AD PARAGRAPH 111
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230 There is no suggestion in the decision by the Minister that she held the view

that climate change impacts of coa! fired power generation were " fully

addressed" in the IRP 2010 process.

231 The Minister took into account the benefits as per the IRP 2010 but also clearly

considered the climate change impact and risk associated with the project as

articulated in the climate change report and the EOH Peer Review. I refer to

my allegations above in this regard.

AD PARAGRAPH 112 AND 113

The Minister was evidently cognisant of the fact that the emissions risks

associated with the project are high, but also that the EOH Peer Review felt

that this was not a fatal flaw "provided that the benefits are justified and can

be motivated."

232

233 There is also nothing in Thabametsi I which would suggest that this approach

is, and was, not proper and legal.

AD PARAGRAPH 114.1

234 It is not apparent with which material procedures or conditions contained in

NEMA and the 2010 EIA Regulations Thabametsi did not comply.

235 I submit that Thabametsi complied with all material procedures and conditions

and I deny that there is any basis in terms of section 6(2)(b) of PAJA, or the

principle of legality, to review the Minister's decision.
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AD PARAGRAPH 114.2

For the reasons mentioned, the Minister evidently considered all relevant

information and there was no reviewable mistake of fact in making the

236

decision.

The Minister conducted a weighting exercise with the information available

and pursuant to that exercise made a rational decision.

237

The grounds for review, both in terms of section 6(2)(e)(iii) of PAJA and the

principle of legality, therefore do not exist and are denied.

238

AD PARAGRAPH 114.3

I repeat my submission in relation to the Thabametsi's compliance with both

NEMA and the 2010 EIA Regulations.

239

AD PARAGRAPH 114.4

This allegation is denied for the reasons set out above. The decision to uphold

Thabametsi's environmental authorisation was pursuant to legitimate

government policy and the Minister evidently weighed up the decision against

all the relevant factors and in compliance with the judgment in Thabametsi I.

240

AD PARAGRAPH 114.5

This allegation is denied.241

AD PARAGRAPH 114.6

This allegation is denied.242
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AD PARAGRAPH 115.1

I have dealt with the issue relating to the calculation of social costs in some243

detail earlier.

Suffice to reiterate that there is no recognised method for calculation of the

social costs of carbon. The methods that are being used are not only

inaccurate but also, as a consequence, unreliable.

244

For Thabametsi to have provided a calculation knowing full well that it was

likely to be inaccurate and unreliable would have placed the Minister in an

untenable position where she would have had to rely on irrelevant

considerations. It would simply have been irresponsible and reckless to have

done so.

245

I have also dealt with the imposition of a carbon tax which is the South African

governments approach to dealing with the social costs of carbon.

246

AD PARAGRAPH 115.2

I have dealt extensively with these allegations earlier in this affidavit.247

Thabametsi's integrated water use licence application, coupled with its

responses to the comments received during the public participation process,

will sufficiently deal with the concerns raised by the applicants.

248

AD PARAGRAPH 115.3

249 These allegations have been dealt with already.

I emphasise the fact that to a large degree it is scientifically impossible to

determine the consequence of climate change emanating from a specific

project such as the power plant.

250
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AD PARAGRAPH 115.4

The climate change report has duly considered all mitigation factors in line

with the requirement of investigating avoidance and minimising and/or

remedying the risks. These matters are also dealt with in the Comments

251

Report.

AD PARAGRAPH 115.5 TO 115.6

The applicants make these rather sweeping statements without any evidence

or facts being placed before the court.

252

The deponent does not indicate on who's advice reliance is placed in this

regard and I understand that this amounts to hearsay evidence which the

Court should not allow.

253

AD PARAGRAPH 116

254 For the reasons set out in the previous paragraphs and earlier in this affidavit

I submit that there is no merit in the grounds of review listed by the applicants

whether in terms of PAJA or the principle of legality.

AD PARAGRAPH 117

I admit this paragraph.255

AD PARAGRAPH 118 TO 122

256 I deny these allegations.

257 These paragraphs contradict the applicants' allegation that the Minister relied

solely on IRP 2010.
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AD PARAGRAPH 123 TO 123.3

I deny that the Minister unreasonably and irrationally concluded that

Thabametsi's benefits outweighed its climate change harms. From the record,

it is clear that that the Minister considered a number of factors in relation to

258

the proposed power station, including, inter alia, that:

adequate mitigation factors have been identified in order to mitigate

the negative effects of the project in the climate change report;

258.1

the impact of the Coal Baseload IPP Procurement Programme

requirements and plant technology have an effect on emissions

reduction potential; and

258.2

in terms of the Coal Baseload IPP Procurement Programme, the

power station must use coal as its fuel (using either boilers of the

pulverised coal or the fluidised bed type) and the electricity provided

be capped at a set tariff (ZAR 0.82/KWh), necessitating the use of

low-grade coal.

258.3

AD PARAGRAPH 123.4

259 The allegations made in this paragraph are unsubstantiated by any references

made by the applicants in the founding affidavit.

The climate change report highlights a comparison between the emissions of

the project versus those of Eskom's power plants. There is no factual basis to

suggest that the power plant is one of the worst greenhouse gas emissions

emitters in the world.

260

The climate change report shows that Arnot, Hendrina, Kriel and Tutuka are

projected to have higher emissions intensities than the proposed Thabametsi

261
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power station will have in 2021/22. In this regard, table 4.8 of the climate

change report illustrates the estimated emissions intensity of Eskom coal-fired

power plants scheduled for decommissioning before 2030.

262 Further, the applicants' allegation that the Thabametsi power station will be

one of the highest greenhouse gas emissions emitters in the world is not

based on any evidence and is disingenuous in the circumstances. The

Thabametsi power station's emission intensity can also not be compared with

that of Medupi's or Kusile's, as the proposed Thabametsi power station will

use a different technology to that used by Medupi and Kusile, a technology

that is a function of the smaller scale of the project.

263 I have also deal with the PPD trajectory and how the project and its emissions

consequences were taken into account in this regard.

AD PARAGRAPH 124

I deny that there is a basis for the decision to be reviewed on the grounds

listed by the applicants.

264

AD PARAGRAPH 125

265 I deny that the Minister has misunderstood her obligation regarding the award

of the environmental authorisation. Due consideration has been given to all

relevant factors and the Minister has complied fully with the direction of

Thabametsi I.

266 The applicants ask the Court to remit the decision back to the Chief Director

to follow a decision-making process substantively similar to that of the

Minister's. This includes further engagement with l&APs on the same set of

facts. Repeating this process is not the solution. The applicants must accept
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that the Minister considered the comments and reached for a conclusion which

is legitimate, even if they would have reached another conclusion.

AD PARAGRAPH 126

267 I deny the contents of this paragraph and the relief sought by the applicants.

AD PARAGRAPH 127 - 129

268 I take issue with the declaratory relief sought by the applicants.

269 As pointed out above, the Minister did not impermissibly fetter her discretion

by having regard to IRP 2010.

Furthermore, any determination made by the Minister of Energy, or any policy

document regarding the electricity generation mix, remains a relevant

consideration for competent authorities when making their decisions.

270

AD PARAGRAPH 130 -131

I deny that the applicants have made out a case for the relief sought in the271

Notice of Motion.
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XI. AD SERIATIM RESPONSE (SUPPLEMENTARY FOUDNING AFFIDAVIT)

AD PARAGRAPHS 1 TO 7

272 I note the contents of these paragraphs.

AD PARAGRAPH 8

273 I admit the content of this paragraph.

AD PARAGRAPH 9

274 While I admit that the Minister made her decision pursuant to Thabametsi's

climate change report, I deny that the climate change report's conclusion that

the impacts associated with the proposed power station are of " Medium to

Low" significance is inexplicable.

275 From the conclusions of the specialist studies undertaken within the ElA, it is

apparent that the impacts associated with the construction and operation of

the power station and associated infrastructure are expected to be of Medium

to Low significance with the implementation of appropriate mitigation

measures.

276 The findings of the climate change report do not alter this overall conclusion,

although the impact rating associated with climate change impacts is high.

The climate change report makes recommendations regarding mitigation and

adaptation measures which will assist in addressing the impacts to some

extent.

In addition, no environmental fatal flaws were identified. The findings of the

climate change report do not alter this overall conclusion.

277
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AD PARAGRAPH 10

278 The EOH Peer Review did not find " that the 'High' significance risk rating for

climate resilience should be 'Very High1" .

The reason that the significance rating of Thabametsi was determined as

"High" and not " Very High" in the climate change report is due to the rating

scale used in the report. In section 2.1.1 of the climate change report, the

scale used in assessing and rating significance has been presented with only

three rating levels (low, medium and high), is summarized as per table below:

279

Significance rating Low Medium High
< 30 3 0 - 6 0 > 6 0Points

Because the significance points calculated for Thabametsi were greater than

60, a significance rating of " High" was assigned. I reiterate that there is no

significance rating of "Very High" in the scale that was used in the climate

change report.

280

I point out that this significance scale of low , medium and high is in line with

the Impact Rating and Significance Rating scale recommended in Table 11 in

Book 5 of the Department of Environmental Affairs's Integrated Environmental

Management Information Series.

281

AD PARAGRAPHS 11 to 11.3

282 The Minister's decision speaks for itself.

283 Save as aforesaid, I deny these paragraphs.
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AD PARAGRAPH 12

I deny that the Minister's decision is unlawful, unreasonable, irrational or that

it directly contravenes the Thabametsi I judgment for the reasons as stated

284

above.

AD PARAGRAPH 13

I note the content of this paragraph and for the reasons mentioned above

deny that there are any valid grounds of review of the Minister's decision.

285

AD PARAGRAPH 14

I note the contents of this paragraph, however, as regards the completeness

of the Record, I can neither confirm nor deny these allegations.

286

AD PARAGRAPH 15
i

287 I deny the allegations of this paragraph for the reasons already stated above.
!;
l

AD PARAGRAPH 16 :

\

288 I note the contents of this paragraph.
:

AD PARAGRAPHS 17 TO 42 :

?

289 I admit the contents of these paragraphs insofar as they pertain to the fourth

respondent's attorneys conduct.

AD PARAGRAPH 42 TO 49

290 I admit the contents of the Rule 53 Record as described by the applicants.

As regards the completeness of the Rule 53 Record, I note the content of

these paragraphs, but can neither confirm nor deny these allegations.
291
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AD PARAGRAPHS 50 TO 53

292 I admit the contents of these paragraphs and refer to my earlier submissions.

AD PARAGRAPHS 54 TO 65

f repeat that the draft !RP 2018 is not relevant to the present review

application. Subject to this primary submission, I respond to these paragraphs

293

below.

While the draft IRP 2018 recognises that key assumptions in the IRP 2010

have changed, including electricity demand projection, this does not mean

there is no need for Thabametsi.

294

In this regard, the draft IRP 2018 states that the existing Eskom plant

performance is way below the 80% availability factor. In fact, the existing

Eskom plant availability was assumed to be 86% in the promulgated IRP

2010-2030. The actual plant availability at the time was 85%. Since then,

Eskom plant availability declined steadily to a low of 71% in the 2015/16

financial year before recovering to over 77.3% in the 2016/17 financial year.

295

This drop in availability was a major contributor to the constrained capacity

situation between 2011 and 2015. For the foreseeable future, the existing

Eskom fleet remains the bulk of the South African electricity supply mix. The

performance of these plants is therefore critical for electricity supply planning

and security and illustrates the demand for Thabametsi in light of the

scheduled decommissioning, baseload capacity and MES requirements, more

fully detailed above.

296

Nevertheless, even if the IRP 2010 is outdated, it is still valid and legitimate

government policy and reliance on any draft update would be objectionable.

297
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The applicants have failed to show that the Thabametsi project is not required

for additional electricity generation, citing only that the draft IRP 2018 is silent

on whether it is required. This is not a reasonable basis for inferring that the

298

Thabametsi Power Station will become a stranded asset.

AD PARAGRAPHS 66 TO 70

I repeat that the ERC report is not relevant to the present review application.

Subject to this primary submission, I respond to these paragraphs below.

299

I deny that the ERC Report shows that it is incorrect to assume that the

benefits of the Thabametsi project outweigh the harms of the project. It is also

worth noting that the authors of the ERC report acknowledge funding for this

study from the CER, which brought the earlier court application against the

Minister and Thabametsi.

300

I deny that South Africa is currently facing large surplus in generation capacity,

particularly in light of Eskom's aging power plants and there are in fact

concerns regarding the shortage of power supply in South Africa.

301
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The figure below compiled from Eskom data shows that Eskom's

Energy Availability Factor has deteriorated from an average of

78.61% in 2017 to 73.74% in 2018.

301.1

The table below shows that in the weeks between 10 September

2018 and 10 December 2018, Eskom actually forecasted that that its

power supply would definitely be short to meet reserves, and in some

cases even demand.

301.2

MWMW MW MWMW MW
Available
Capacity

(Loss OR and

Planned
Maintonanco

Planned
Risk Lovol
(-9700 MW)

Likely Risk
Sonario

(-11700 MW)

Week Forecast Available
Capacity

Week Start

UA)
361032472 42345 3264510-Sep-18 37
427632089 41679 3197917-Scp-18 38
426331603 41692 3199224-Sep-18 39

3224730915 41947 4008O1-Oct-18 40
30784 41307 31607 464808-Oct-18 41

460530763 41350 3165015-Oct-18 42
524243 30631 40713 3101322-Oct-18

30473 40913 31213 504229-Oct-18 44
30968 528730662 4066805-NOV-18 45

29845 40381 30681 557412-NOV-18 46
29938 40381 30681 557419-NOV-18 47

557430048 40381 3068126-Nov-18 48
30002 29993 626249 3969303-Dec-18
29085 39396 29696 65595010-Dec-18
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Between March and April 2019, Eskom implemented load-shedding because

it could not meet electricity demand due to a number of reasons, including

power plant failures and coal shortages.

302

AD PARAGRAPH 71.1

303 As stated above, wind and Solar PV do not provide baseload energy unless

they are combined with some form of energy storage (e.g. battery storage,

pumped hydro or power to gas) or with a complementary and flexible source

of generation (e.g. flexible gas).

Eskom's current generation capacity is inadequate to meet the demand and

reserve requirements. This gap will need to be closed through additional

generation capacity.

304

305 The policy question as whether this generation capacity gap should be closed

by renewable energy sources or by other forms of generation such as coal

IPPs has already been answered by government in terms of the its policies

allowing for building of coal-fired power stations.

AD PARAGRAPH 71.2

The simple calculation in the ERC Report using only Thabametsi's Evaluation

price does not take into account discount rates or learning curves for

renewables.

306

Further, the ERC Report, lacks any detail as regards the potential full-system

costs of variable renewables and fails to canvass any opposing viewpoints

which consider that the whole system costs of variable renewables can be 10-

20% higher than the levelised cost of energy, depending on scenario and

307

technology.
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AD PARAGRAPHS 71.3 TO 73

No detail is provided in the ERC Report about the additional system costs of

balancing a system that is heavily skewed towards renewables. In this regard,

I note that the ERC Report states:

308

"The modelling In this study includes the assumption that wind and solar

generators are never able to contribute to the peak demand, and are

fully backed up by dispatchable firm synchronous generators. Battery

storage or flexible demand response are currently not included .. .."

There is no common measure to assess the social costs of carbon and the309

"negative carbon price" used in the ERC Report is also not a commonly used

measure.

AD PARAGRAPHS 74 and 75

310 I repeat that the Climate Policy Initiative report is not relevant to the present

review application. Subject to this primary submission, I respond to these

paragraphs below.

311 I refer to the 2011 Climate Change Response White Paper (which, unlike the

Climate Policy Initiative report, did exist when the Minister took decision) in

which Government stated the following:

"Government also acknowledges that: . . .

the country must ensure that the necessary climate change-related

investments contribute to building South Africa's future economic

competitiveness and economic growth and contribute to its over-riding

national priorities for sustainable development, job creation, improving

public and environmental health and poverty eradication; and
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That although there will be costs associated with South Africa's
adaptation and GHG emission reduction efforts, there will also be

significant short and long-term social and economic benefits, including

improved international competitiveness, that will result from a

transition to a lower-carbon economy and society. Furthermore,

various economic studies have shown that the costs of early action

will be far less than the costs of delay and inaction."

I point out that the Climate Policy Initiative Report assesses transition risk

under a 2DS scenario. This scenario is in line with the headline objectives of

the Paris Agreement, but significantly stronger than the current Nationally

Determined Contributions, which countries have pledged in 2015.

312

I note that the methodology used in the Climate Policy Initiative report is

presented briefly in chapter 2, with very little information on the assumptions,

input data and the models used. The paper claims to "make use of a series of

in-house commodity market and financial models using data and some

analysis from third party providers including Wood Mackenzie, Rystad Energy

and the International Energy Agency" . Without access to these models, the

assumptions and the input data it is not possible to adequately assess /

interrogate the validity of the results.

313

AD PARAGRAPHS 76 TO 78

314 I refer to what I have set out above and deny these paragraphs save to the

extent that they are consistent therewith

AD PARAGRAPHS 79 TO 81

315 I admit paragraph 79.

316 The Climate Change Bill speaks for itself.
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317 Save as aforesaid, I deny these paragraphs.

AD PARAGRAPHS 82 TO 91

I repeat that the Climate Change Bill, the United Nations report, the ERC

Alternative Electricity System Report and the Blown to Green report did not

exist when the Minister took her decision and are accordingly not relevant to

the present review application. Subject to this primary submission, I respond

to these paragraphs below.

318

The Climate Change Bill does not prohibit the building of coal-fired power

stations. As mentioned above, South Africa's mitigation pathway of Peak,

Plateau and Decline on which the country's Nationally Determined

Contribution is based, was developed from the LTMS process. All the

scenarios modelled in the LTMS process included coal-fired power stations

well beyond 2050.

319

320 Consistent with the LTMS results, the three subsequent energy and climate-

related models developed and published by government - the Mitigation

Potential Analysis (MPA), the IRP 2010, and the draft IRP 2018 - have all

included coal in the energy mix beyond 2050, while also taking the PPD

emissions constrains into account.

The achievement of the country's current mitigation target under the Paris

Agreement depends on many factors. However, based on the country's

historical greenhouse gas emissions growth rate, the Nationally Determined

Contribution target is likely to be achieved regardless of Thabametsi's

existence or Eskom's decommissioning plan, based on the following facts and

projections from the South Africa's 2nd Annual Climate Change Report

published in 2017:

321
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South Africa's greenhouse gas emissions were calculated 518321.1

MtCC>2e in 2012;

The low projected GDP growth in the next few years ranging

between 0.4% and 1.5% year-on-year, combined with the ongoing

decoupling of carbon emissions from economic growth observed

between 2000 and 2012 will result in reduced growth in greenhouse

gas emissions. Greenhouse gas emissions have been growing at

43% of the annual GDP percentage growth rate. This means that the

greenhouse gas emissions are projected to grow by between 0.17%

and 0.65% year-on-year.

321.2

Using the upper value of 0.65% growth year-on-year, the emissions

are then projected to reach 522.4 Mt C02e per year by 2025. Adding

Kusile and Medupi's emissions (60 Mt C02e combined) brings these

emissions to 582.4 Mt C02e per annum, which is still 31 Mt C02e

below the 614 Mt C02e upper limit of the target.

321.3

The additional 5.14 Mt C02e or 9.88 Mt C02e of the 630 MW or 1321.4

200 MW Thabametsi power plant will not get the annual emissions

to the 614 Mt C02e limit.

322 In addition, at the time the Minister made her decision, the Climate Change

Bill was still in draft form (and is still) and could not (and cannot) legitimately

be relied upon to inform her decision.

323 The lower target of South Africa's Nationally Determined Contribution target

(398 Mt C02e) will be exceeded with or without new coal power plant.

In this regard, it is worth noting that the wording of South Africa's Nationally

Determined Contribution target says " South Africa's emissions by 2025 and

324
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2030 will be in a range between 398 and 614 Mt C02eq, as defined in national

policy" . Hence the target is not to be below 398 Mt CCtee but to be between

398 and 614 Mt C02e.

AD PARAGRAPHS 92 TO 93

These allegations are denied for the reasons set out above. The decision to

uphold the environmental authorisation was pursuant to legitimate

government policy and the Minister evidently weighed up the decision against

all the relevant factors and in compliance with the judgment in Thabametsi I.

325

AD PARAGRAPHS 94 TO 104

326 I refer to what I have set out above and deny these paragraphs.

AD PARAGRAPHS 105 TO 113

327 I have already dealt with these allegations above but reiterate that the EOH

Peer Review found that there were no material deficiencies in the climate

change report.

As regards the comments made in EOH Comments A and B, I point out that:328

The environmental impact assessment provided a detailed

assessment of all identified negative and positive environmental

impacts identified through the EIA process.

328.1

The climate change report considered the relevant project-specific

considerations related to greenhouse gas emissions and adaptation

to climate change, in line with accepted international good practice

established by, for example, the World Bank IFC Performance

Standards in addition to the approved Scope of Work.

328.2
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In respect of the comment made on applying the Carbon Tax as a means to

calculate the costs of climate impacts as a surrogate for the SCC, I note that

a reasonable assessment in this regard would entail applying the then

proposed R120 per tonne South African carbon tax to 40% of Thabametsi's

greenhouse gas emissions in anticipation of the carbon tax. However, it will

be noted from the promulgated Carbon Tax Act that this would lead to

inaccurate estimates because:

329

The R120 per tonne value will increase with Climate Policy

Initiative per year; and

329.1

329.2 The R120 per tonne value is only applicable in the first phases of the

Carbon Tax, which is up to 2022. The tax rate is unknown beyond

2022.

330 To amplify:

the SCC varies by country, and across time, and depending on

implied discount rates. As a consequence, it is not normally applied

in environmental impact assessments conducted in line with

accepted international good practice (e.g. the World Bank IFC

Performance Standards); and

330.1

other countries have experimented with use of a SCC. However,

more countries use a value of carbon for government policy

330.2

evaluation.

AD PARAGRAPHS 114 TO 119

331 I refer to what I have set out above and deny these paragraphs.
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AD PARAGRAPHS 120 TO 131

332 I refer to what I have set out above and deny these paragraphs.

AD PARAGRAPHS 132 TO 138

333 I have addressed the status of the Thabametsi project above.

There are numerous approvals required before the Thabametsi project can

proceed. These, as the applicants contend, are substantive approvals, which

must be obtained before Thabametsi can conclude any agreements to

generate and provide electricity to the grid.

334

j

i

I

I
335 Thabametsi takes its obligations and these requirements seriously and will

submit the relevant applications, approvals and formal requests as the project

progresses. It will continue to provide thorough and comprehensive

assessments in respect of the pertinent impacts in each of the applications it

must submit as part of the project's requirements.

j

I

I

i

AD PARAGRAPHS 139 TO 144

I admit that Thabametsi's environmental authorisation was amended on 30336

July 2018.

337 I am advised that the amendment of the environmental authorisation is valid

until it is set aside by a court and that there is no legal basis for the applicants'

objection to its amendment.

AD PARAGRAPHS 145 TO 149

Save as aforesaid, it must be emphasised that although Thabametsi's

environmental authorisation is for 1200 MW, it is only a successful bidder in

338
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respect of the first phase of the Thabametsi power station, namely, the

building of a 630 MW coal-fired power station.

Only Phase 2 will rely on the MCWAP-2, with project's integrated water use

licence being only for Phase 1, in which water will be obtained from Exxaro's

already existing allocation of water from the MCWAP-1 scheme.

339

AD PARAGRAPHS 150 TO 152

I deny that the applicants are entitled to the relief set out in their notice of

motion. For the reasons already provided above, I submit that the applicants

have failed to prove any grounds of review.

340

DEPONENT

I hereby certify that the deponent knows and understands the contents of this affidavit

and that it is to the best of the deponent's knowledge both true and correct. This

affidavit was signed and sworn to before me at SANDTON on this the /y. day of

JULY 2019, and that the Regulations contained in Government Notice R.1258 of 21

July 1972, as amended by R1648 of 19 August 1977, and as further amended by

R1428 of 11 July 1989, having been complied with.
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