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Dear Minister Mokonyane
REGULATIONS FOR IMPLEMENTING AND ENFORCING THE HIGHVELD PRIORITY AREA AIR QUALITY MANAGEMENT
PLAN (2012)
Introduction
1. We address you on behalf of our clients, groundWork (gW), the Khuthala Environmental Care Group, and the
Vukani Environmental Movement based in the Highveld Priority Area (HPA). These organisations remain deeply
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concerned about the ineffective administration and implementation of the HPA, declared 11 years ago in
accordance with section 18 of the National Environmental Management: Air Quality Act 39 of 2004 (“AQA”).
2. In November 2007, following demands by civil society for intervention, the then Minister of Environmental Affairs
and Tourism – Martinus Van Schalkwyk – declared the heavily-polluted Mpumalanga Highveld a “priority area”
(“HPA”) in terms section 18 of the AQA. The HPA was declared because, as the Department of Environmental Affairs
(DEA) said at the time, “people living and working in these areas do not enjoy air quality that is not harmful to their
health and well-being”,1 as required by section 24 of the Constitution of the Republic of South Africa, 1996.
3. After the HPA declaration, it took more than 4 years for an Air Quality Management Plan (“AQMP”) for the HPA to
be published - in March 2012.2 The main aim of this AQMP is for ambient air quality in the HPA to comply with all
health-based National Ambient Air Quality Standards (“NAAQS”); with seven goals formulated to address different
aspects of meeting this overall objective. These goals require: that organisational capacity in government is
optimised to efficiently and effectively maintain, monitor, and enforce compliance with NAAQS by 2015; and that
industrial emissions be equitably reduced so as to achieve compliance with NAAQS and dust fallout limit values by
2020.
4. A formal review of AQMP implementation is required every five years. Its purpose is to assess progress in the
implementation of emission reduction interventions. The DEA conducted a draft Medium-Term Review (MTR)
ahead of the five year review, which appears to address the period of March 2012 – December 2015. The draft
MTR concluded that measured ambient data do not indicate any significant improvement in air quality since the
gazetting of the AQMP, but rather significant exceedances of the NAAQS. Notwithstanding this finding, the CER, on
behalf of gW and the Highveld Environmental Justice Network (HEJN), submitted preliminary comments on the
draft MTR, which highlighted a number of fundamental concerns regarding the public consultation process and the
review itself.3 We reiterate that we are still awaiting publication of the revised or final version of the MTR, on which
we submitted comment in March 2017. We also reiterate that the full five year review should have been completed
by March 2017.
The Broken Promises Report
5. In October 2017, CER, in collaboration with gW and HEJN, launched the Broken Promises Report4 (a copy of the
Executive Summary is attached hereto, marked Annexure “1”). This report was produced as a consequence of the
inexplicably-delayed MTR process; the apparent failure in implementing the various objectives in the AQMP
Implementation Plan; and the largely-unabated health impacts that are the result of air pollution in the HPA. This
Report was the product of our own analysis – with expert assistance – to determine whether the declaration of the
HPA and the promulgation the AQMP had in fact improved air quality within the HPA.
6. The conclusion from the Broken Promises Report is that air quality in the HPA remains poor and out of compliance
with health-based NAAQS, despite a decade (at that stage) having passed since the HPA was declared. The Report
highlights key findings that have contributed to the failure of the HPA. It recommends specific measures that should

1

See https://www.gov.za/m-van-schalkwyk-announcing-highveld-national-air-pollution-hotspot.
Section 19 of the AQA requires that the national air quality officer must, after consulting the air quality officers of any affected
province and municipality, prepare a priority area air quality management plan for the area; and submit to the Minister for
approval within six months of the declaration of the area, or such longer period as the Minister may specify. At the time of the
HPA declaration, the then Minister allowed the department two years in which to develop the plan “to his satisfaction” https://www.gov.za/m-van-schalkwyk-announcing-highveld-national-air-pollution-hotspot
3
Although the draft MTR Report was completed in December 2015, it was only made available for public comment on 16 February
2017 - https://cer.org.za/wp-content/uploads/2016/07/CER-preliminary-comments-on-mid-term-review_23-March-2017_final1.pdf
4
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be urgently implemented by various competent authorities to meet their constitutional obligations under section
24 and the AQA.5
7. Among other recommendations, the Report calls upon the DEA to publish draft regulations necessary for
implementing and enforcing approved priority area AQMPs, in terms of section 20 of the AQA.6 We also note that
the draft MTR states that “the Department of Environmental Affairs was supposed to develop regulations for the
implementation and enforcement of the HPA AQMP.”7
8. Following receipt of the Broken Promises Report, the DEA undertook to respond to the demands by three separate
deadlines. It has failed to respond, in writing or otherwise, on all three occasions. The sequence of failed
undertakings is detailed in a letter submitted to the DEA, dated 26 February 2018 (a copy of which is attached
hereto, marked Annexure “2”). This letter also addressed a number of other issues, including whether the DEA is
making progress in ensuring compliance with Goal 2 of the HPA AQMP, and a call for the publication of the revised
or final version of the draft MTR. Similarly, despite our specific request in the letter, the DEA has not yet responded.
The urgent need for implementation regulations
9. It is alarming and unacceptable that 11 years since the declaration of the HPA, residents living and working in the
HPA continue to suffer as a result of poor air quality that is harmful to their health and well-being. The detrimental
health impact of air pollution was acknowledged when the HPA was declared a priority area. The DEA’s latest 2018
State of the Air Report acknowledges that “many South Africans are breathing air that is harmful to their health
and well-being particularly in the priority areas”.8 In the circumstances, the poor air quality in the HPA is an ongoing
breach of the section 24(a) constitutional right to an environment that is not harmful to health and well-being.
10. In light of these ongoing violations of section 24, appropriate regulations are urgently required to implement and
enforce the HPA AQMP. These regulations are a necessary and urgent step in addressing the problems identified
in the Broken Promises Report.
11. Section 20 of the AQA empowers the Minister to prescribe regulations to implement and enforce the HPA AQMP.
This includes prescribing appropriate penalties for breaching the AQMP, and establishing appropriate funding
arrangements to support the implementation of the AQMP.
12. In the absence of regulations, the AQMP has effectively remained a guideline. Its implementation is not monitored
and evaluated as often the AQMP itself requires,9 and there are no means to enforce compliance with its goals.
13. Our clients’ view is that the Minister is legally obliged to pass regulations to give effect to the AQMP. This obligation
flows from two sources:
13.1 First, section 20 of the AQA imposes a power - coupled with a duty - to establish regulations, where this is
reasonably required to implement and enforce an AQMP.
13.2 Second, the Minister is subject to self-standing obligations to take reasonable and effective measures to
protect the section 24 environmental rights, as required by:
13.2.1 sections 7(2) and 24(b) of the Constitution; and

5

These are summarised in the Broken Promises Executive Summary available at https://cer.org.za/wpcontent/uploads/2017/09/HPA-Report-web.pdf
6
See page 76 of the Broken Promises Report.
7
See page 5 of the draft MTR.
8
Available at http://www.airqualitylekgotla.co.za/assets/2018_1.3_2018_state_of_air_report.pdf
9
The HPA AQMP requires implementation monitoring every 6 months and a performance evaluation every year.
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13.2.2 section 3 of the AQA, which provides that, in fulfilling the section 24 constitutional right, the Minister
“must seek to protect and enhance the quality of air in the Republic”.
14. Accordingly, a clear timeline is required; setting out precisely when there will be compliance with these obligations.
The Department’s 2019-2020 Legislative Programme
15. We note that the DEA’s 2019-2020 Legislative Programme indicates that “Priority Areas AQMP Implementation
Regulations” are planned to be published for comment in the second quarter of 2019 and finalised in the fourth
quarter of 2019.
16. We request urgent clarity on whether these “Priority Areas AQMP Implementation Regulations” will include
specific regulations to effectively implement the HPA AQMP. If not, we urgently request reasons for this decision.
17. If the DEA does intend to establish implementation regulations for the HPA AQMP, we require further information
on precisely when the DEA intends to publish these regulations for comment.
Requests
18. For the reasons set out above, we request that the DEA:
18.1 provide a direct written response to the demands set out in the Broken Promises Report;
18.2 confirm that the poor air quality in the HPA is in breach of the section 24(a) constitutional right; alternatively,
if you disagree, set out the reasons for this in full; and
18.3 provide clarity on whether the DEA’s 2019-2020 Legislative Programme will include the development of
implementation regulations for the HPA AQMP; alternatively, if it will not, provide reasons for the refusal to
establish these regulations.
19. We request your response by no later than 25 January 2018.
20. We also record that we are available to meet with you and officials of your Department to discuss these matters
in greater detail.
21. We look forward to your response.
22. Our clients’ rights remain fully reserved.

Yours faithfully
CENTRE FOR ENVIRONMENTAL RIGHTS
per:

Timothy Lloyd
Attorney – Pollution and Climate Change
tlloyd@cer.org.za
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BROKEN PROMISES

The Failure of the Highveld Priority Area
October 2017

In 2007, government promised to clean up air pollution on the Highveld
by declaring it a priority area under the Air Quality Act. A decade later,
the environmental injustice remains: toxic air pollution continues to
destroy the health and well-being of the people of the Highveld.

A report by the Centre for Environmental Rights
in collaboration with groundWork and the
Highveld Environmental Justice Network

A house in front of Eskom’s coal-fired Duvha Power Station on the outskirts of eMalahleni on the Mpumalanga Highveld. Image: © Gallo Images

The air pollution on the Mpumalanga Highveld
has been a feature of the South African
landscape since the 1950s.
Major towns like eMalahleni, Middelburg, Secunda, Standerton, Edenvale, Boksburg,
and Benoni are well-known for their poor air quality. Home to 12 of Eskom’s 15 coalfired power stations; petrochemical plants like Sasol’s giant refinery in Secunda; metal
smelters; hundreds of primarily coal mines; brick and stone works; fertiliser and chemical
producers; explosives producers; charcoal producers; and other small additional industrial
operations, the Highveld is one of South Africa’s industrial heartlands.

In November 2007, following demands by civil society for

After 2007, it took more than 4 years for an air quality

intervention, the then Minister of Environmental Affairs declared

management plan (AQMP) for the HPA to be published in March

31,000 km2 of the heavily-polluted Mpumalanga Highveld, then

2012. The main aim of this AQMP is for ambient air quality in

home to about 3.6 million people, a “priority area” in terms of

the HPA to comply with all health-based national ambient air

the National Environmental Management: Air Quality Act, 2004.

quality standards (NAAQS), with seven goals formulated to

The Highveld Priority Area (HPA) was declared because, as the

address different aspects of meeting this overall objective.

Department of Environmental Affairs (DEA) said at the time,

These goals are the following:

“people living and working in these areas do not enjoy air quality
that is not harmful to their health and well-being”, as required
by section 24 of the Constitution.

Goal 1

Goal 2

Goal 3

Goal 4

By 2015, organisational
capacity in government
is optimised to efficiently
and effectively maintain,
monitor, and enforce
compliance with ambient
air quality standards

By 2020, industrial
emissions are equitably
reduced to achieve
compliance with ambient
air quality standards and
dust fallout limit values

By 2020, air quality
in all low-income
settlements is in full
compliance with
ambient air quality
standards

By 2020, all vehicles
comply with the
requirements of the
National Vehicle
Emission Strategy

Goal 5

Goal 6

Goal 7

By 2020, a measurable
increase in awareness and
knowledge of air quality exists

By 2020, biomass burning
and agricultural emissions
are 30% less than current

By 2020, emissions from
waste management are 40%
less than current

Highveld Priority Area Map
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The AQMP set specific objectives committing the DEA,

eMalahleni, Middelburg, Delmas, and Hendrina), which hosts

the Mpumalanga and Gauteng provinces, and the affected

significant industrial, electricity generation, mining, and

municipalities (in Gauteng: Ekurhuleni Metropolitan

manufacturing activity. Frustrated with the lack of progress

Municipality, Sedibeng District Municipality, and Lesedi Local

and the ongoing and devastating health impacts related to this

Municipality (in the Sedibeng District); and in Mpumalanga, Gert

failure, the CER has, with support from groundWork and HEJN,

Sibande District Municipality, Govan Mbeki, Dipaleseng, Lekwa,

conducted its own analysis to determine whether the declaration

Msukaligwa, and Pixley ka Seme Local Municipalities (in the

of the HPA and the promulgation of the AQMP have improved air

Gert Sibande District), Nkangala District Municipality, Victor

quality within the HPA to protect health; and if not, why not?

Khanye, eMalahleni, and Steve Tshwete Local Municipalities (in
the Nkangala District)) to start tackling the air quality problems.
The AQMP should be reviewed after five years. The DEA’s
own review of the AQMP, published for comment in February

This evaluation focuses on the following issues as the main
challenges in reducing high levels of pollution in the HPA:
• capacity and responsibility for air quality management;

2017, makes clear that, despite some ten years since the

• dust control measures;

HPA’s declaration, air quality remains poor, with numerous

• measures to reduce domestic fuel burning air pollution; and

exceedances of the NAAQS (in broad terms, standards set under
the Air Quality Act that ambient air must meet in order for
people to breathe that air without damaging their health).

• steps taken by industry to reduce pollution, and emissions of
greenhouse gases (GHGs).

The Centre for Environmental Rights (CER), groundWork, and

We used information from various sources, including annual

the Highveld Environmental Justice Network (HEJN) have

reports of the National Air Quality Officer; reports presented by

been supportive, active, and vocal participants in the various

government at HPA meetings; experts’ reports; the DEA’s own

HPA processes for many years, with a particular focus on the

review of the AQMP; emission data available to us; submissions

Nkangala District Municipality (NDM) (home to towns including

made by the DEA in Parliament; and our own participations

Image: © Mujahid Safodien / Greenpeace

and observations. Furthermore, given the important

Our conclusions are that air quality in the HPA remains poor

responsibilities for local government in regulating air quality

and out of compliance with health-based NAAQS, despite

under the Constitution, and our experience and perceptions of

a decade having passed since the HPA was declared. Not

municipalities’ difficulties in fulfilling these, a questionnaire was

unexpectedly, the DEA’s own review published in February 2017

developed to assess the views of the NDM and the eMalahleni

(in spite of severe limitations in the methodology) confirms that

Local Municipality on these main issues - including whether air

aggregate emissions have not decreased significantly – if at all -

quality has improved since the declaration of the HPA - and to

over this period, and a credible method of monitoring, tracking,

evaluate the extent to which these two municipalities require

and reporting air pollutant emissions in the HPA has not been

assistance in meeting these obligations.

developed.

Tiny toxic particles
Brain

Heart

Air pollution causes reduced
blood supply to our bodies’
tissues, including our brains.
This causes a shortage of the
oxygen and nutrients needed to
stay healthy.

Air pollution causes our hearts to
suffocate, by interfering with the heart’s
normal blood flow and function. Health
studies have shown that, with an increase
in air pollution, there is an associated
sharp increase in the number of deaths
related to heart disease.

Lungs
The International Agency
for Research on Cancer
(IARC) has classified
outdoor air pollution as
a cancer-causing agent
(carcinogen). The IARC
evaluation showed that
an increased risk of lung
cancer can be associated
with increasing levels of
exposure to outdoor air
pollution and particulate
matter.

Blood
When pollutants
are inhaled, they
trigger an increase in
inflammation in our
blood vessels, which
damages these cells.

The health impacts of PM2.5

Tiny toxic particles of air pollution are inescapable when present in the air
we breathe. The association between air pollution and deaths has been
established internationally by the World Health Organisation (WHO). Air
pollution is not made up of one thing only, but rather a cocktail of toxic gases
(like SO2, O3 and NOx) and combustion particles. These tiny particles are made
of up of a complex mixture of carcinogens, sulphates, nitrates, and toxic
metals like arsenic, lead, and mercury. To fully understand the miniscule size
of these particles, it helps to compare them to a human hair, which is about
70 micrometers in diameter – a PM2.5 particle is 30 times smaller. The size
of the particles is important because it has a big impact on its toxicity. Small
particles, like the PM2.5 depicted in the diagram, penetrate deeply into the
lungs before they are taken up by the blood and transported around the body
to our organs. This starts a process of systemic inflammation all around our
bodies, which interferes with how our organs function normally.

Human
Hair

Beach Sand
90 μm (microns) in
diameter

PM10
<10 μm (microns) in diameter
Dust pollen, mould.

50-70 μm (microns)
in diameter

PM

2.5
<2.5 μm (microns) in diameter
Combustion particles, organic
compounds, metals

KEY FINDINGS OF
OUR REPORT ARE:

1. Air quality in the HPA
has not improved in the
past ten years, despite the
declaration of the HPA
and the development of
the AQMP.
This is clear from government’s own
reports – including its HPA review
- and from expert analysis of data.
It is likely that the continued noncompliance with NAAQS is, in large
part, due to the failure of key major
industrial facilities to reduce their
emissions either adequately, or at all.

2. Without adequatelyfunctioning, accredited
monitoring stations, we do
not know whether the air
quality is actually far worse
than it appears.

3. It is difficult to assess
directly whether key
industries have reduced
emissions, given that
neither government nor
industries make key data
and documents publicly
available for review.
Some of the information is available
in industries’ annual emission reports

4. Negligible measures
have been taken for
the past ten years to
reduce dust emissions,
particularly from mining
activities – one of the
major contributors to poor
air quality in the HPA.

The HPA ambient air quality

and/or from the National Atmospheric

monitoring network has deteriorated

Emissions Inventory System (NAEIS)

since its declaration – the 2012 HPA

and SAAQIS, but this information is

AQMP listed 23 monitoring sites with

not complete or updated, nor is it very

available data; the DEA’s draft review

easily accessible to the public. The

of the AQMP (published in 2017) listed

accuracy of the available information

just nine monitoring stations with

is unknown.

available data. Only five of the nine

Such information as is available has

stations publish timeous monthly

to be evaluated and interpreted by

which is responsible for regulating

reports, available on the South

air quality experts, which is often not

the environmental impacts of mines,

African Air Quality Information System

practical or affordable for affected

including on air quality, is absent

(SAAQIS) website.

people.

from the HPA process.

These measures include by-laws,
and undertaking some compliance
inspections when there are
complaints about dust. The existing
National Dust Control Regulations,
2013 have proved inadequate. The
Department of Mineral Resources,

Kriel power station. Eskom’s power stations provide
electricity to the entire country, but the majority are
situated on the Highveld. This means that residents
of the Highveld disproportionately bear the burden of
pollution on their health. Image: © James Oatway

This report concludes that the HPA
has, to date, dismally failed in its
purpose: to improve air quality so
that it at least meets the NAAQS.
This means that people of the HPA
are having their Constitutional
rights to an environment not
harmful to health and wellbeing
violated. The significant air
pollution means that HPA
residents are dying prematurely,
and suffering from respiratory and
cardiac illnesses that inhibit their
prosperity and wellbeing.

5. Limited steps have
been taken to reduce air
pollution in dense, lowincome settlements.

6. Neither NDM nor the
local municipalities within
the NDM have enough
money or dedicated,
appropriately-trained and
skilled staff to implement
the HPA AQMP and to
enforce the Air Quality Act.
Municipalities only have a few of
the right people to do air quality

7. To our knowledge, the
support provided by DEA
for local authorities is
not only inadequate, but
the National Air Quality
Officer’s controversial
decision in early 2015
to grant postponements
from compliance with
the minimum emission
standards under the Air
Quality Act to the biggest
polluters in the HPA –
Eskom and Sasol – has
made it significantly more
difficult for air pollution in
the HPA to be reduced.

The draft Strategy to address Air

management work. These officials

Pollution in Dense Low-income

have too many responsibilities, and

Settlements, that was eventually

are over-stretched to the extent that

published for public comment in July

they are unable to devote adequate

2016, does not contain adequate,

time to air quality management

measurable, and progressive plans

compliance and enforcement.

to address the complex challenges of

NDM has only three officials

indoor air pollution. The draft Strategy

designated to do compliance

also fails to make adequate provision for

monitoring and enforcement,

At the very least, HPA facilities should

the participation of community-based

and these municipal officials

comply with the minimum emission

and non-governmental organisations in

have undertaken few compliance

standards, but ideally, local authorities

its design, implementation, review, and

inspections of polluting facilities.

should impose emission limits in

updating. There has been no indication

Various HPA municipalities do not

atmospheric emission licences that

of when a final Strategy will be adopted

have designated Air Quality Officers or

are even stricter than the minimum

and implemented.

Air Quality Management Plans.

emission standards.

WHAT NEEDS TO CHANGE?
People living in the HPA, and organisations that have been

licences for facilities until such time as emissions comply with

active and vocal participants in the HPA structures, are angry

licence conditions.

and frustrated by government’s failure to protect health by
reducing air pollution in priority areas. Pollution is not being
adequately monitored or reduced, and polluters are not being
held accountable.
The following steps must be taken urgently by various
authorities to demonstrate that improving air quality in the
HPA is, in fact, a priority for government. We regard the
below measures as the minimum required in order for the
DEA to meet its Constitutional obligations under section 24
(the environmental right) and for all authorities to meet their
obligations under the Air Quality Act.

The institutions charged with ensuring improved air quality in
the HPA must be strengthened and appropriately resourced:
• The DEA, the Mpumalanga and Gauteng provincial
governments, and municipalities must demonstrate
accountability for the proper management of priority areas,
recognising that they have an ongoing responsibility for
implementing and enforcing approved priority area AQMPs.
• National government, provincial government, and local
authorities in the HPA must allocate adequate financial and
human resources to fulfill air quality management functions,

Given the continued non-compliance with NAAQS in the

including the right tools, training, and equipment to enable

HPA, immediate steps must be taken to reduce emissions of

the reduction of emissions and improvement of the ambient

pollutants:

air quality in NDM, eMalahleni, and HPA as a whole.

• All facilities in the HPA must be required to comply with
at least with the minimum emission standards. Therefore,
having heard representations from the facilities and affected
communities, the National Air Quality Officer should use her
powers under the Air Quality Act to consider withdrawing
the postponements of compliance with minimum emission
standards granted to Eskom and Sasol.
• No further postponements of compliance with minimum
emission standards or other licence variations that permit
exceedances of licence emission standards should be
allowed.
• Licensing authorities must suspend the issuing of all new

• To bolster resources for compliance monitoring and
enforcement, the DEA must give serious consideration
to requiring all existing facilities in priority areas to pay a
substantial annual licensing fee, rather than simply a onceoff application fee.
• Municipalities must take urgent steps to ensure the
appointment and training of suitable Air Quality Officers,
Environmental Management Inspectors, the development of
air quality management plans, and the incorporation of those
plans into Integrated Development Plans.
• The Departments of Mineral Resources and Health – and
other relevant departments, when appropriate – must
participate in the HPA process to ensure that air pollution

atmospheric emission licences in the HPA, until there

from mining is reduced, and human health impacts are

is consistent compliance with all NAAQS. Approval and

addressed adequately.

licensing of any expansion plans of existing industries must
be contingent on a simultaneous substantial reduction in
emissions.
• When facilities reach their scheduled end-of-life (particularly
certain Eskom coal-fired power stations), atmospheric
emission licences must be withdrawn, and decommissioning
and rehabilitation enforced.
• The National Dust Control Regulations must be amended to
ensure adequate monitoring, measurement, and reduction of
the significant dust emissions in the HPA, particularly from
mining sources.
In recognition of the crucial importance of air quality
compliance in the HPA, a comprehensive compliance
monitoring and enforcement programme must be put in

To build trust in the integrity of the management of the HPA,
and enable meaningful and informed participation by all
stakeholders, there must be far greater transparency about
regulation, monitoring, and compliance in the HPA:
• Atmospheric emission licences for all facilities in the HPA
with significant polluting emissions must require real-time
emissions monitoring, and that real-time emissions data be
publicly available online and on request.
• The air quality monitoring station network must urgently be
improved upon and adequately managed and maintained, so
as to produce verified, reliable HPA air quality data, that are
readily and publicly available.
• The DEA and all licensing authorities within the HPA must

place by DEA and local authorities to ensure that violations of

make all atmospheric emission licences and annual emission

atmospheric emission licences are detected, and enforcement

reports submitted to them publicly available, and all licence-

action taken against those who violate licence conditions. Such

holders must be required to make these documents available

enforcement action must include suspension of particular

on their websites and on request.
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Ms Nosipho Ngcaba
Director-General
Department of Environmental Affairs
By email: nngcaba@environment.gov.za
Copied to:
Dr Thulie Khumalo
National Air Quality Officer
Chief Director: Air Quality Management
Department of Environmental Affairs
By email: tkhumalo@environment.gov.za

Mr Vumile Senene
Director: Air Quality Management Services
Department of Environmental Affairs
By email: vsenene@environment.gov.za

26 February 2018
Dear Ms Ngcaba
URGENT STEPS NEEDED TO ADDRESS AIR POLLUTION IN THE HIGHVELD PRIORTY AREA
Introduction
1.

We address you on behalf of our clients, groundWork (gW), Earthlife Africa Johannesburg (ELA), the Highveld
Environmental Justice Alliance Network (HEJN), and the Vaal Environmental Justice Alliance (VEJA).

2.

This letter addresses the following issues:
2.1
2.2
2.3
2.4
2.5

the oral submissions by the Director-General (DG) of DEA at the Parliamentary Committee on
Environmental Affairs (PCEA) meeting on 6 February 2018;
the DEA’s failure to respond to the Broken Promises Report;
the issue of “rolling postponements” of compliance with minimum emission standards (MES);
the DEA’s progress in ensuring compliance with Goal 2 of the Air Quality Management Plan (AQMP) for
the Highveld Priority Area (HPA); and
a call for the publication of the revised or final version of the Mid-Term Review of the AQMP.

Oral submissions by the DG of the DEA at the PCEA Meeting
3.

The meeting of the PCEA on Tuesday 6 February 2018 addressed compliance with the MES, with a particular
focus on Eskom and Sasol’s progress in ensuring compliance with sulphur dioxide (SO2) MES.

4.

In the Centre for Environmental Rights (CER) presentation, we referred to expert studies on the health impacts
of air pollution from industrial facilities.
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5.

We made specific reference to the report of Dr Mike Holland - an air quality and health expert from a UK-based
consulting firm - on the health impacts of emissions from Eskom’s coal-fired power stations (CFPSs), due to
exposure to fine particulate matter (PM2.5).1 Dr Holland’s report found that:
5.1
5.2
5.3

the health impacts of Eskom CFPSs create a substantial burden on human health, leading to 2,239
equivalent attributable deaths, as well as increased illness quite widely within the population;
the total quantifiable economic cost of air pollution from coal-fired generation in South Africa is in the
region of R33 billion per year; and
these health impacts are likely most severe on the more disadvantaged members of society, particularly
those with worse underlying health conditions.

6.

This evidence follows the 2014 research by Lauri Myllyvirta, a coal and air pollution specialist, which concluded
that atmospheric emissions from Eskom’s CFPSs were then causing an estimated 2,200 premature deaths per
year, due to PM2.5 exposure.2 This included approximately 200 deaths of young children. The economic cost to
society was estimated at R30 billion per year.

7.

In addition to the two specialist studies referred to above, we reiterate that Eskom is well aware of the health
impacts of its stations and draw your attention to the health impact assessments Eskom itself commissioned as
far back as 2006.3 The study focused on the emissions from Eskom’s then-existing fleet of 10 CFPSs, and
concluded that Eskom CFPSs were cumulatively calculated to be responsible for 17 non-accidental mortalities
and 661 respiratory hospital admissions per year. What is even more striking, however, is the study’s finding
that future Eskom’s emissions, including increased releases from existing stations and the commissioning of 3
new and 3 return-to-service (RTS) stations, were cumulatively calculated to be responsible for 617 nonaccidental mortalities and 24 842 respiratory hospital admissions annually.4 It is therefore clear that, at least
from 2006, Eskom was already well aware that commissioning new CFPSs and bringing the RTS stations back
online, without installation of SO2 abatement equipment at all of the CFPSs, would result in a large and
disproportionate increase in mortalities and respiratory illnesses.

8.

In response to the “issue of health impact studies”, the DG made the following remarks at the PCEA meeting:5
“Again this issue of health impact studies, colleagues, I think it’s irresponsible of us to come here and
present to the public, that, if you’ve done an impact study that extrapolates statistics which is not the
actual exact statistics, it is going to be an issue - because at some point you are going to have to test with
that.
So if you say those 2000 deaths (in that earlier presentation) per annum in SA, are linked to these
operations, take SASOL and ESKOM to court today, and use that study and see whether you are going to
be able to win in court - I doubt it, ok.

1

https://cer.org.za/wp-content/uploads/2017/04/Annexure-Health-impacts-of-coal-fired-generation-in-South-Africa310317.pdf.
2
http://cer.org.za/wp-content/uploads/2014/02/Annexure-5_Health-impacts-of-Eskom-applications-2014-_final.pdf. This report
was made available as part of our opposition to Eskom’s first round of MES postponement applications. See also
http://www.groundwork.org.za/specialreports/groundWork%20The%20Health%20Impact%20of%20Coal%20final%2020%20Ma
y%202014.pdf.
3
See “Eskom health studies” at https://cer.org.za/programmes/pollution-climate-change/key-information;
https://mg.co.za/article/2014-06-19-power-stations-are-deadly-internal-report-reveals
4
See the Executive Summary of the ‘Air Pollution Compliance Assessment and Health Risk Analysis of Cumulative Operations of
Current, RTS and Proposed Eskom Power Station Located within the Mpumalanga and Gauteng Provinces’ available at the link in
footnote 3 above.
5
https://pmg.org.za/committee-meeting/25766/.
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Because again, you also qualified in the presentation earlier on, that when mostly industrial emission
travel a long way – if the stacks goes up, high up, how are you going to say it is the child that is sick in
some other distance? It may be that somebody that’s sick from, who is not in the Highveld, but
somewhere in Durban, or I don’t know where ….may have had some, received those…because the
particles could travel a long distance. But you can’t say - when a girl is sick - it is definitely directly from
pollution that comes out of ESKOM or even SASOL – it’s not easy. . .”.
9.

We and our clients are extremely concerned by these remarks, from which it would appear that – despite the
evidence in DEA’s own documents as to the contributions from industrial sources - the DEA may not accept that
air pollutants, specifically particulate matter (PM10), sulphur dioxide (SO2) and oxides of nitrogen (NOx), emitted
by facilities such as those of Eskom and Sasol cause death and disease.

10.

Accordingly, we request the DEA to clarify its views and the DG’s remarks on the health impacts of air pollutants,
particularly from Eskom and Sasol facilities.
DEA’s failure to respond to the Broken Promises Report

11.

On 2 October 2017, the CER, in collaboration with gW and HEJN, launched our report entitled “Broken Promises:
the Failure of the Highveld Priority Area”.6 A copy of the Executive Summary of this report was also made
available to the DEA on this date. Broken Promises sets out the urgent steps that should be taken by various
authorities to improve the severe air pollution in several parts of South Africa, particularly in those areas which
have been declared to be the priority areas aimed at reducing air pollution.

12.

On 19 January 2018, CER, on behalf of our clients, submitted a letter to the DEA recording the “outcomes of the
meeting with NGOs on the implementation of the Highveld Priority Area held on 12 December 2017”. It was at
this meeting that Mr Vumile Senene confirmed that a comprehensive written response to the “substantive”
demands listed in the Broken Promises Report would be provided by 30 January 2018.

13.

We did not receive a response to this letter by the 30 January 2018 deadline. Instead, we received an email from
Mr Senene, dated 5 February 2018, which states the following:
“. . . I have been asked to request an extension as our principals need to sight of (sic) the response. It should be
within the next three weeks if everything goes according to plan. I hope you will find this request acceptable.”

14.

We note the contents of this email; however, our clients continue to reserve their rights in full. On the DEA’s
latest timeline, such response should have been submitted by 26 February 2018. However, to date, the DEA has
still not provided its response.

15.

We await a detailed response to the Broken Promises Report as a matter of urgency.
Postponement of compliance with MES

16.

The Broken Promises Report highlights the problem of “rolling postponements” of compliance with the MES.

17.

In this respect, we highlight two submissions captured in the PCEA minutes.7
17.1

6
7

The first submission was made by Dr Thulie Khumalo, the National Air Quality Officer, in her report-back
report on the meeting with DEA, Sasol and Eskom held on 17 January 2018 – “The DEA was planning to

https://cer.org.za/news/broken-promises-the-failure-of-south-africas-priority-areas-for-air-pollution-time-for-action.
See the link in footnote 5 above.
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17.2

put in place regulatory tools to make postponements a once-off application and thus eliminate rolling
postponements”.
The second submission is by the DG in reply to the PCEA Chairperson questioning the rationale behind
these postponements:
“Ms Ngcaba replied that the law talked about postponements and therefore industries had to apply
for postponements, which ought to be considered by the DEA. The DEA would prepare a report,
specifically, on what was the problem. The intention of law was not having rolling postponements
but to allow industry to pick up and comply with the standards. The intent of the law was to create
a transitional period towards full compliance.”

18.

We support the DEA position that MES compliance postponements are intended to be a once-off application,
and that so-called “rolling postponements” need to be eliminated as this is not the intention of the AQA and
MES Listing Notice.

19.

We therefore urge the elimination of rolling postponements of MES compliance with immediate effect. Eskom
and Sasol have both received widespread postponements of MES compliance and have not only made additional
postponement applications, but intend to make additional applications. Further postponements of compliance,
and the issuing of additional atmospheric emission licences (AELs) in the HPA will only sustain the state of noncompliance with the national ambient air quality standards (NAAQS), in continued breach of section 24 of the
Constitution of the Republic of South Africa, 1996.

20.

As a consequence, we kindly request an indication as to which changes in the regulatory framework are under
consideration to ensure the elimination of rolling postponements. We further request an indication of when
we and our clients will be invited to engage with these proposals.
Compliance with Goal 2 of the HPA AQMP

21.

The issue of rolling postponements directly affects Goal 2 in the HPA AQMP which stipulates that, “by 2020,
industrial emissions are equitably reduced to achieve compliance with ambient air quality standards and dust
fallout limit values”.
21.1

21.2

In accordance with the AQMP Implementation Plan, two of the indicators over a short-term timeframe
(1-2 years) to achieve the objective of reducing gaseous and particulate emissions are “AELs issued with
emission reductions” and “emission reduction measures implemented by industries”.
Notwithstanding the fact that the DEA has already far exceeded this 1-2 year timeframe for this
particular objective, we cannot see how the goal 2 deadline of 2020 will be achieved, given that various
AELs (including those of the two largest polluters, Eskom and Sasol) contain relaxed emission limits and
both Eskom and Sasol have sought – and continue to seek – further MES postponements.

22.

We kindly request an indication of whether the DEA takes the view that the HPA is on track to ensure compliance
with the 2020 deadline; and if so, why it takes this view.

23.

In this regard, we also point out that there has yet to be compliance with Goal 1 – “By 2015, organisational
capacity in government is optimised to efficiently and effectively maintain, monitor and enforce compliance with
ambient air quality standards”. Kindly confirm when this goal will be met.

4

Publication of the revised or final version of the Mid-Term Review of the AQMP for the HPA
24.

The Broken Promises Report describes the DEA process of conducting a mid-term review (MTR) of the 2012 HPA
AQMP, ahead of the 5 year review which was due by March 2017.8 Despite the MTR being dated December
2015, it was only made available for comment in late February 2017.9

25.

On behalf of our clients, CER submitted comments on the draft MTR on 23 March 2017.10 At the May 2017 MultiStakeholder Reference Group (MSRG) meeting, participants were told to expect the updated review by about
25 June 2017. To date, we have not received the updated MTR, nor have interested and affected parties been
advised of the status of the full review.

26.

We kindly request clarity on when the revised or final version of the MTR will be made available.

Conclusion
27.

Our clients await your response in relation to each of the items above, specifically:
27.1
27.2
27.3

27.4
27.5

28.

the DEA’s clarification of its views regarding the health impacts of industrial emissions;
a detailed response to the Broken Promises Report as a matter of urgency;
an indication as to what changes in the regulatory framework are being considered to eliminate “rolling
postponements” of MES compliance and when interested and affected parties will be consulted in
relation to these proposals;
when the 2015 AQMP goal will be met; whether the DEA takes the view that the HPA is on track to
ensure compliance with the HPA AQMP 2020 goals; and why it takes this view; and
publication of the updated or final version of the MTR as soon as possible which addresses the
fundamental concerns raised by our clients.

We look forward to your response.

Yours sincerely
CENTRE FOR ENVIRONMENTAL RIGHTS

per:
Robyn Hugo
Attorney and Programme Head: Pollution & Climate Change
Direct email: rhugo@cer.org.za

8

See page 11 of the Report at https://cer.org.za/wp-content/uploads/2017/09/Broken-Promises-full-report_final.pdf.
It is also necessary to highlight that in the MTR comments, we placed on record that the period of 24 working days to comment,
without access to the critical records set out above, on this extremely-important, substantially-delayed document is unreasonable,
unfair, unlawful, and is insufficient to comply with our clients’ rights to just administrative action in terms of the Promotion of
Administrative Justice Act, 2000.
10
https://cer.org.za/wp-content/uploads/2016/07/CER-preliminary-comments-on-mid-term-review_23-March-2017_final-1.pdf.
9
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