The Honourable Minister Mokonyane
Minister of Environmental Affairs
By email: pdaphne@environment.gov.za
By email: cnadasen@environmenr.gov.za
For attention: Mokete Rakgogo and Heloise Van Schalkwyk
Director: Appeals and Legal Review, Department of Environmental Affairs
By email: mrakgogo@environment.gov.za
By email: HVanSchalkwyk@environment.gov.za
Copied to:
Sabelo Malaza
Chief Director: Integrated Environmental
Authorisations DEA
By email: smalaza@environment.gov.za

Mr Robert Gillmer
Department of Water and Sanitation
By email: GillmerR@dws.gov.za

The Registered Interested and Affected Parties & Organs of State with an interest
By email: as per email register

DEA ref: 14/12/16/3/3/2/1100
Our ref: RH/NL
15 April 2019
Dear Minister
APPEAL IN TERMS OF SECTION 43 OF THE NATIONAL ENVIRONMENTAL MANAGEMENT ACT,1998 AGAINST THE
ENVIRONMENTAL AUTHORISATION ISSUED TO THE DEPARTMENT OF WATER AND SANITATION ON 15 MARCH
2019 FOR THE MOKOLO AND CROCODILE RIVER (WEST) AUGMENTATION PROJECT (PHASE 2A) (MCWAP-2A),
WITHIN THE THABAZIMBI AND LEPHALALE LOCAL MUNICIPALITIES IN THE WATERBERG DISTRICT MUNICIPALITY,
LIMPOPO PROVINCEDEA REFERENCE: 14/12/16/3/3/2/1100
1. We address you on behalf of Earthlife Africa and groundWork (“our clients”), the appellants in relation to the
above matter.
2. This is an appeal to the Honourable Minister of Environmental Affairs, directed at the Director: Appeals and Legal
Review of the Department of Environmental Affairs (DEA), to set aside the above Environmental Authorisation
with reference number 14/12/16/3/3/2/1100 issued by the Chief Director: Integrated Environmental
Authorisations (“Chief Director”) on 15 March 2019 (“the Authorisation”) to the Department of Water and
Sanitation (DWS) (“the Appeal”) for the Water Transfer Infrastructure for phase 2A of the Mokolo Crocodile Water
Augmentation.
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3. In terms of regulation 4(2)(a) of the National Environmental Management National Appeal Regulations, 2014 (“the
Appeal Regulations”), an appeal submission must be submitted in writing in the form obtainable from the appeal
administrator, and must be accompanied by: a statement setting out the grounds of appeal; supporting
documentation which is referred to in the Appeal submission; and a statement by the appellant to confirm
compliance with regulation 4(1) of the Appeal Regulations – which is the requirement that an appellant submit an
appeal to the appeal administrator, and a copy to the applicant, any registered interested and affected party
(I&AP) and organ of state with an interest in the matter within 20 days from the date that the notification of the
authorisation was sent to I&APs by the applicant.
4. Our clients received notification of the authorisation by email on 29 March 2019. We submit the Appeal today, 15
April 2019, within the prescribed 20 day timeframe in regulation 4(2)(a) of the Appeal Regulations.
5. We note that we were directed to submit the Appeal in the prescribed form provided, and we have done so.
However, in order to properly set out the Appellants’ grounds of appeal, and to place on record the detailed appeal
submissions of our clients, the detailed appeal submission is attached as annexure A to this letter. In accordance
with the rights to a fair process under the Promotion of Administrative Justice Act, 2000 (PAJA), the Appellants are
entitled to submit these more detailed grounds of appeal as the Appeal submission, and these must be taken into
account by the Minister in making a decision on the Appeal.
6. We enclose and hereby submit the following:
6.1. our clients’ detailed Appeal submissions marked Annexure A;
6.2. the supporting documentation in respect of our clients’ Appeal submissions, marked Annexures A1 to A14.
Please note that, in order to limit the volume of the Appeal, we have not attached all of the supporting
documents to which we refer in the Appeal. In some cases – where we understand such information to be
in the Minister’s possession already – we have inserted links to the documents as footnotes. Should any of
these documents be required, kindly let us know; and
6.3. the prescribed appeal form containing the grounds of appeal, marked Annexure B.
7. In compliance with regulation 4(2)(iii) read with regulation 4(1), we hereby confirm:
7.1. that this letter, with the attached Appeal submissions and supporting documentation, is copied – and will
be sent simultaneously – to the Chief Director (the first respondent in this Appeal) and to the DWS (the
Applicant and second respondent in this Appeal), within the prescribed 20 day timeframe; and
7.2. that we will endeavor to send the Appeal to all registered I&APs and organs of state with an interest in the
matter. The Appeal submission will be sent to the list of I&APs at the email addresses provided to us by the
environmental assessment practitioner. The appellants have complied with regulation 4(1) of the Appeal
Regulations insofar as is possible in the circumstances.
8. Kindly confirm receipt of this letter and the enclosed annexures.
9. Should you have any queries in relation to this Appeal, or require any additional information, please let us know.
10. Kindly also keep us updated on the progress of the Appeal.

Yours faithfully
CENTRE FOR ENVIRONMENTAL RIGHTS
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per:
Nicole Loser
Attorney

Direct email: nloser@cer.org.za

3

1
“ANNEXURE A”

EARTHLIFE AFRICA

First Appellant

GROUNDWORK

Second Appellant

CHIEF DIRECTOR: INTEGRATED ENVIRONMENTAL
AUTHORISATIONS, DEPARTMENT OF
ENVIRONMENTAL AFFAIRS

DEPARTMENT OF WATER & SANITATION

First Respondent

Second Respondent

___________________________________________________________________
APPEAL PURSUANT TO SECTION 43(2) OF THE NATIONAL ENVIRONMENTAL
MANAGEMENT ACT, 1998 AGAINST ENVIRONMENTAL AUTHORISATION
GRANTED TO DEPARTMENT OF WATER & SANITATION IN MARCH 2019

INTRODUCTION

1.

This is an appeal to the Honourable Minister of Environmental Affairs (“the
Appeal” to “the Minister”), directed at the Director: Appeals and Legal Review of
the Department of Environmental Affairs (DEA), to set aside the decision of the
Chief Director: Integrated Environmental Authorisations of the DEA (as “the First
Respondent”) dated 18 March 2019 to grant an integrated environmental
authorisation (“the Authorisation”) to the Department of Water and Sanitation
(“DWS”, “the Applicant” and “the Second Respondent”).

2.

The Authorisation, with reference number 14/12/16/3/3/2/1100, was granted in
terms of regulation 25 of the National Environmental Management Act, 1998
(NEMA) Environmental Impact Assessment Regulations, 2014 as amended (“EIA

2
Regulations”) 1 and permits the Applicant to undertake various listed activities in
connection with the establishment of the water transfer infrastructure for the Mokolo
and Crocodile River (West) Water Augmentation Project Phase 2A (“MCWAP2A”)
within the Thabazimbi and Lephalale local municipalities, in Limpopo Province,
South Africa (“the Project”).

3.

As appears from the attached Annexure A1, the Appellants’ attorneys, the Centre
for Environmental Rights (“CER”), were provided with the Authorisation by email on
29 March 2019 (“the Notification”).

4.

The Appeal is lodged on behalf of the Appellants in terms of section 43(1) of NEMA,
which provides that “any person may appeal to the Minister against the decision
taken by any person acting under a power delegated by the Minister under [NEMA]
or a specific environmental management act”, read with the NEMA National Appeal
Regulations, 20142 (“the Appeal Regulations”), which provide for the submission
of an appeal within 20 days from the date that the notification of the decision for an
application for environmental authorisation was sent to the registered interested and
affected parties (I&APs) by the Applicant.3

5.

In accordance with the requirements of Regulation 4(2)(a) of the Appeal
Regulations:

5.1. this Appeal is submitted in writing in the form obtained from the Appeal
Administrator, and accompanied by this more detailed appeal document, being
a statement setting out the grounds of appeal (“the Grounds of Appeal”);

5.2. the Appeal is also accompanied by supporting documentation which is referred
to in this Appeal submission, and attached as Annexures A1 to A14; and

1

GN R 982 with Listing Notices GNR 983. 984 and 985 GG 38282 of 4 December 2014.
GN R 993 GG 38303 of 8 December 2014.
3
Regulation 4(1)(a) NEMA National Appeal Regulations, 2014.
2

3
5.3. we confirm, in compliance with Regulation 4(1) of the Appeal Regulations, that
this Appeal is submitted within 20 days from the date of notification to I&APs to
the Appeal Administrator, and a copy of the Appeal will be provided to the
Applicant and to those registered I&APs, and organs of state with an interest in
the matter, insofar as possible and within time and cost constraints. The
statement regarding compliance with Regulation 4(1) is contained in the cover
letter to which these Grounds of Appeal are attached.

6.

Pursuant to NEMA section 43(7), an appeal under section 43 “suspends an
environmental authorisation, exemption, directive, or any other decision made in
terms of [NEMA] or any other specific environmental management Act, or any
provision or condition attached thereto.” We thus confirm that the Authorisation is
hereby suspended.

7.

The Appellants submit that the Appeal should succeed and the Authorisation
granted to the Second Respondent by the First Respondent should be set aside
because the First Respondent’s decision to authorise the Project is unlawful in that
it fails to comply with, inter alia, NEMA, for the reasons detailed below.

8.

The Appellants further submit that there are grounds for judicial review under the
Promotion of Administrative Justice Act, 2000 (“PAJA”) because the Authorisation
comprises administrative action that inter alia:

8.1.

is unconstitutional or unlawful;4

8.2.

was taken because of the consideration of irrelevant considerations and the
failure to consider relevant considerations;5

8.3.

is not rationally connected to the information before the First Respondent in
making the Authorisation or to the reasons provided by the First Respondent
for the Authorisation;6 and

4

PAJA section 6(2)(d),(f)(i) and (i).
PAJA section 6(e)(iii).
6
PAJA section 6(f)(ii)(cc) and (dd).
5

4

8.4.

9.

is so unreasonable that no reasonable person could have granted it.7

The CER has previously made submissions to the Minister and DEA on the
procedural fairness and constitutional validity of the appeal procedures provided for
under the Appeal Regulations.8 The CER and the Appellants stand by these
submissions. The process provided for in the Appeal Regulations, in particular the
requirement to submit an appeal in 20 days of the notification, severely prejudices
the Appellants and infringes on their rights to a fair process. The Appellants and
CER continue to assert that the unreasonably short timeframes and onerous
notification requirements of regulation 4(1), among others, render the Appeal
Regulations a violation of the rights to just administrative action,9 and are thus
unconstitutional.

10. DEA requested that the Appeal be submitted only in the prescribed form provided.
However, in order to properly set out the Appellants’ grounds of appeal, the
Appellants are entitled to also submit these more detailed Grounds of Appeal as the
Appeal submission. This submission must be taken into account by the Minister in
making a decision on the Appeal.

SUMMARY OF GROUNDS OF APPEAL
11. The Grounds of Appeal are set out in more detail in the section titled “Grounds of
Appeal” below.

12. In brief, the Appellants submit that the decision to grant the Authorisation should be
set aside by the Minister because the Environmental Impact Report (“EIR”) failed to
comply with NEMA in various respects; and the First Respondent’s decision to grant
the Authorisation contravenes various provisions of NEMA, including the National
Environmental Management Principles (section 2 of NEMA) (“NEMA Principles”),
in that:
7

PAJA section 6(h).
Due to volume these submissions can be made available on request.
9
S33 of the Constitution of RSA, 1996.
8
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12.1.

the need and desirability of the Project has not been established, as required
by regulation 18 of the EIA Regulations read with regulation 23(3) and
Appendix 3 to the EIA Regulations;

12.2.

the EIR and the First Respondent failed to adequately assess or take into
account the impacts of the Project on rivers, wetlands and ecosystems or to
account for the Reserve as required by the National Water Act, 1998 (NWA).
This contravenes the requirements of, inter alia, section 24O(1) NEMA10 to
account for: all relevant factors,11 in particular those regarding the pollution,
environmental impacts or environmental degradation “likely to be caused if
the application is approved”;12 as well as any guidelines, departmental
policies, and environmental management instruments and any other
information in the possession of the competent authority relevant to the
Application.13 This is also in contravention of the NEMA requirement to
ensure that the activities’ potential environmental impacts are properly
assessed;14

12.3.

the EIR and the First Respondent failed to adequately consider the climate
change impacts of the Project, and therefore have failed to meet the
requirements of, inter alia, section 24O(1) NEMA15 to account for all relevant
factors,16 in particular those regarding the pollution, environmental impacts
or environmental degradation “likely to be caused if the application is
approved”,17 as well as any guidelines, departmental policies, and
environmental management instruments and any other information in the
possession of the competent authority relevant to the Application.18 This is

10

NEMA section 24O(1)(a).
NEMA section 24O1(b).
12
NEMA section 24O1(b)(i).
13
NEMA section 24O1(b)(viii).
14
NEMA section 24(4)(a)(iv).
15
NEMA section 24O(1)(a).
16
NEMA section 24O1(b).
17
NEMA section 24O1(b)(i).
18
NEMA section 24O1(b)(viii).
11
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also in contravention of the NEMA requirement to ensure that the activity’s
potential environmental impacts are properly assessed;19

12.4.

the EIR and First Respondent have failed to adequately assess and
consider the cumulative impacts of the Project, as required by the NEMA
EIA Regulations, Appendix 3 section 3(j)(i);

12.5.

the EIR and First Respondent have failed to adequately assess the indirect
and socio-economic impacts of proceeding with the Project; and

12.6.

the EIR and First Respondent have failed to accurately consider alternatives
to the Project, including the no-go option, as required by section
24O(1)(b)(iv) NEMA, or to follow the precautionary principle as required by
section 2 of NEMA;

12.7.

the First Respondent authorised the Project in the absence of material
information and impact assessments, with only vague conditions attached
to the Authorisation and, in doing so, failed to comply with section 24O (the
requirement that the competent authority take into account any pollution,
environmental impacts or environmental degradation likely to be caused if
the application is approved or refused) and section 24E NEMA, which
requires that “[e]very environmental authorisation must as a minimum
ensure that— (a) adequate provision is made for the ongoing management
and monitoring of the impacts of the activity on the environment throughout
the life cycle of the activity”; and

12.8.

The First Respondent in authorising the Project, failed to consider and/or
give effect to: the NEMA Principles, including the precautionary principle20
and the principle that requires development to be environmentally, socially
and economically sustainable;21 and the Constitutional rights to an
environment that is not harmful to health or wellbeing – as enshrined in

19

NEMA section 24(4)(a)(iv).
S 2(4)(a)(vii), NEMA.
21
S 2(3), NEMA.
20
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section 24 of the Constitution of the Republic of South Africa, 1996 (“the
Constitution”), respectively. The decision to issue the Authorisation and the
reasons provided therefor are, furthermore irrational and unreasonable, and
thus in contravention of PAJA.

13. The contraventions of the requirements summarised above, are addressed in detail
in this Appeal.

PARTIES
14. The First Appellant is Earthlife Africa,22 a registered non-profit company (NPC) and
an organisation that was founded in 1988 to mobilise civil society around
environmental justice issues. Earthlife Africa is a registered I&AP in respect of the
application process for the Authorisation.
15. The Second Appellant, groundWork,23 is an environmental justice and non-profit
organisation that works with South and Southern African communities on
environmental justice and human rights issues focusing on coal, climate and energy
justice, waste and environmental health. groundwork works with a number of
community groups throughout South Africa, including: the Vaal Environmental
Justice Alliance; South Durban Community Environmental Alliance; Mfuleni
Community Environmental Justice Organisation; South African Waste Pickers’
Association; and Highveld Environmental Justice Network.

groundWork is a

registered I&AP in respect of the application process for the Authorisation.

16. The Appellants have legal standing to bring the Appeal not only in terms of section
43 of NEMA, but also to enforce environmental laws (including “a principle contained
in Chapter 1, or of any provision of a specific environmental management Act, or of
any other statutory provision concerned with the protection of the environment or the
use of natural resources”)24 in terms of NEMA section 32, in that they inter alia act:
“(c) in the interest of or on behalf of a group or class of persons whose interests are
22

See http://earthlife.org.za/.
See https://www.groundwork.org.za/.
24
NEMA section 32(1).
23
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affected; (d) in the public interest; and (e) in the interest of protecting the
environment.”25

17. The First Respondent is the Chief Director: Integrated Environmental Authorisations,
cited in his official capacity as the signatory of the Authorisation.

18. The Second Respondent is the DWS (Department of Water and Sanitation). An
organ of state, which is the Applicant and holder of the Environmental Authorisation.

BACKGROUND

Background and Description of the Project

19. The EIR states the following as the background and motivation for the Project:
“Major developments are planned for the Waterberg coalfields that are located in
the Lephalale area. As a direct result of the aforementioned developments, the
demand for water in the Lephalale area is expected to significantly increase into
the future. Due to the limited availability of water in the Lephalale area, the
Department of Water and Sanitation conducted a feasibility study (completed in
2010) of the Mokolo Crocodile River (West) Water Augmentation Project to
establish how the future water demands could be met.”

20. The phases of the proposed entire Mokolo Crocodile Water Augmentation Project
(MCWAP) are the following:
“Mokolo Crocodile River (West) Water Augmentation Project (Phase 1):
Augment the supply from Mokolo Dam to supply in the growing water use
requirement for the interim period until a transfer pipeline from the Crocodile River
West can be implemented. The solution must over the long term optimally utilise
the full yield from Mokolo Dam and will be operated as a system together with

25

NEMA section 33(1)(c)-(d).
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Mokolo Crocodile River (West) Water Augmentation Project Phase 2A. Phase 1 is
operational since June 2015.

Mokolo Crocodile River (West) Water Augmentation Project (Phase 2A):
Transfer water from the Crocodile River (West) to the Steenbokpan and Lephalale
areas, including the implementation of the River Management System in the
Crocodile River (West) and certain tributaries. Phase 2A is the focus of this
Environmental Impact Assessment.”26

21. The activities and components entailed in this (MCWAP2A) phase of the Project
include:
21.1. “Water Transfer Infrastructure – transfer of water from Crocodile River (West)
to Lephalale” – this is the component which has been authorised, and is the
subject of this Appeal;
21.2. “Borrow Pits - sourcing of construction material”; and
21.3. “River Management System - manage abstractions from, and the river flow
in, the Crocodile River (West) between Hartbeespoort Dam and Vlieëpoort
Weir, the Moretele River from Klipvoor Dam to the confluence with the
Crocodile River (West), the stretch of Elands River from Vaalkop Dam to the
confluence with the Crocodile River (West), and also the required flow past
Vlieëpoort”.27

22. The major scheme components of the Project (the water transfer infrastructure
component of MCWAP2A, as authorised by the First Respondent) are the following:

22.1. Vlieëpoort Abstraction Weir on the Crocodile River (West);

22.2. Low-lift Pumping Station;

26
27

Pii, EIR.
Pii, EIR.
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22.3. Low-lift Rising Main (2 pipes);

22.4. Sedimentation Works;

22.5. Balancing Reservoir;

22.6. High-lift Pumping Station;

22.7. High-lift Rising Main to Break Pressure Reservoir;

22.8. Break Pressure Reservoir;

22.9. Gravity Pipeline from Break Pressure Reservoir to Operational Reservoir;

22.10. Operational Reservoir;

22.11. Gravity pipeline from Operational Reservoir to Medupi Tee-off via
Steenbokpan; and

22.12. Ancillary infrastructure (gauging weirs, River Management System, access
roads, accommodation, offices, workshops and security measures).28

23. The Project will be predominantly located in the western part of the Limpopo
Province. According to the EIR, “the footprint of the proposed Water Transfer
Infrastructure traverses the Thabazimbi Local Municipality and Lephalale Local
Municipality, which fall within the Waterberg District Municipality. The proposed
pipeline route commences from the Vlieëpoort Mountains at the weir site in the
Crocodile River, in the south-western point of the project area. From there it runs in
a predominantly northern direction along existing roads, farm boundaries and a
railway line, until it reached its destination near Steenbokpan.”29

28
29

Piii – iv, EIR.
Pii, EIR.
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The Environmental Impact Assessment process

24. The Appellants were notified of the Background Information Document (BID) for the
Project in May 2016. CER on behalf of Earthlife Africa submitted comments
(attached – without annexures - as Annexure A2) on 24 June 2016 (“the BID
comments”). Already at this stage, Earthlife set out its significant reservations about
the feasibility and sustainability of the proposed MCWAP-2 project based on, inter
alia: “the current water shortages throughout South Africa, and the predictions that
the water shortage will worsen; the impending and increasing impacts of climate
change; and the communities and the agricultural industry which are dependent on
water sources such as the Crocodile River, which will be impacted and affected by
MCWAP-2.”

25. Following some considerable delays, the Scoping Report for the Project was made
available on 1 March 2018. The Appellants submitted comments on the Scoping
Report (“the Scoping Report comments”) on 11 April 2018. A copy of the Scoping
Report comments is attached – without annexures - as Annexure A3.

26. The main objections and concerns raised in the Scoping Report comments, were:

26.1. that the DWS plans to implement this costly and risky inter-basin transfer to
supply water primarily to proposed coal mines and coal-fired power plants in
the Waterberg that: are not necessary to meet South Africa’s energy or
development requirements, would significantly increase South Africa’s
greenhouse gas (GHG) emissions, and would further deteriorate the poor
limited water resources and air quality in the region. As such, the need and
desirability of the project is based on incorrect assumptions;

26.2. the Scoping Report relied on outdated and faulty assumptions to estimate
future water requirements in the MCWAP-2 receiving-system;
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26.3. the Scoping Report’s projected water requirements also did not include any
allocations for the Reserve, a legal requirement that takes precedence over
all water uses;

26.4. the EIA needed to include an adequate climate change impact assessment
for the Project; and

26.5. the EIA needed to thoroughly assess other indirect and cumulative impacts
from the growth in coal mining, power plants, and industry enabled by
MCWAP-2; including water, air quality, and socio-economic threats, as these
developments would likely harm the environment and human health and also
further impact on the area’s resilience to climate change.30

27. The Scoping Report comments are summarised above to demonstrate that all of the
concerns raised – as early as the scoping phase - still remain. These were not
addressed in the environmental impact assessment (EIA) for the Project, and now
form the basis of this Appeal.

28. A draft Environmental Impact Report (DEIR) was made available for comment on 27
September 2018. The Appellants submitted comments on 31 October 2019 (“the
DEIR comments”), with a two-day extension for comment being agreed to by the
environmental assessment practitioner (EAP). The DEIR comments are attached –
without annexures - as Annexure A4. The DEIR comments form the basis of the
majority of the Grounds of Appeal – as all of the concerns and objections set out
therein still remain and have not been addressed.

The Environmental Authorisation

29. The decision to grant the Authorisation was made by the First Respondent, Mr
Sabelo Malaza, Chief Director: Integrated Environmental Authorisation, Department
of Environmental Affairs in terms of NEMA and the EIA Regulations, 2014 on 18
March 2019.

30

Paras 8 – 14, Scoping Report comments.
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30. The Reasons for the Decision are set out in Annexure 1 to the Authorisation, the
findings made by the DEA are stated as the following:
30.1. “sufficient assessment of the key identified issues and impacts have been
completed”;
30.2. “the procedure followed for impact assessment is adequate for the decisionmaking process”;
30.3. “the proposed mitigation of impacts identified and assessed adequately
curtails the identified impacts”; and
30.4. “the information contained in the EIAr dated November 2018 is accurate and
credible”.31

31. For the reasons set out below, all of these findings are disputed.

GROUNDS OF APPEAL

32.

The Grounds of Appeal, as summarised above (at paragraph 12) are set out below.

33.

In the Scoping Report and DEIR comments, the following reports were referred to
and attached – these are attached again – as they are referenced below in the
Grounds of Appeal:

33.1. a Climate Change Impact Assessment for the Mokolo and Crocodile (West)
catchments by Bradley Udall (“the Udall Report”), attached as Annexure A5;

31

P27, Environmental Authorisation.

14
33.2. a 2018 report by the Energy Research Centre (ERC) titled “An assessment
of new coal plants in South Africa’s electricity future”32 (“ERC Report”)
attached as Annexure A6;

33.3. a review of the DEIR by freshwater ecologist Kate Snaddon is attached as
Annexure B (“the Snaddon Report”), attached as Annexure A7; and
33.4. an expert report by aquatic ecologist Norma Sharratt of AquaAssess (“the
AquaAssess Report”), which was prepared for 350.org, attached as
Annexure A8.

Ground 1: the need and desirability of the Project

34. Regulation 18 of the EIA Regulations requires a competent authority, in considering
an application for an environmental authorisation, to have regard to the need and
desirability of the undertaking of the proposed activity.

35. Section 2 of Appendix 3 to the EIA Regulations also states that the objective of the
EIA process is to “describe the need and desirability of the proposed activity,
including the need and desirability of the activity in the context of the development
footprint on the approved site as contemplated in the accepted scoping report”.

36. The alleged need and desirability for the MCWAP2A Project, as set out in the EIR,
is based on incorrect and outdated assumptions around South Africa’s electricity
demand and need for further coal-based electricity and coal mining in South Africa.
There is in fact no need for additional coal-fired power stations in South Africa – or
the linked coal mines.
37. The Appellants’ comments on the Scoping Report motivated for the DEIR to include
scenarios where water requirements for coal-fired power stations and coal mines are
reduced to cater for the possibility that these developments cannot and do not
proceed. The EIR still fails to include such scenarios and does not anticipate that

32

Available at https://cer.org.za/wp-content/uploads/2018/05/ERC-Coal-IPP-Study-Report-Finalv2-290518.pdf.
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the developments may not go ahead despite there being evidence that this may be
the case. As a result, the EIR inaccurately assumes that the Project is needed and
desirable.

38. As held in the Scoping Report and DEIR comments, there is no need for additional
coal capacity, as supported by various reports and studies.33 Not only would
the continued provision for and reliance on coal capacity increase GHG emissions
and air pollution, such action would also put the country under unnecessary financial
strain because new coal is no longer competitive, nor is it in the public interest.

39. Table 3 of the EIR lists the various intended and proposed users for the MCWAP2A
Project, the large majority of users will be “DoE Future Users” listed as, inter alia,
“CF3 Power Generation”, “IPP other”, “CF3 mines”, “Mpumalanga”, “Industrial” and
“Export” by 2050.34 While these are vague designations, it is clear that the water
from the Project is predominantly intended for power generation and mining use that
is in fact not needed or desirable. The Project’s water is not intended to address the
impacts of water scarcity for communities or the surrounding environment. Only a
small portion of the water is intended for “social users”, being the Lephalale
Municipality.
40. The EIR states further, under the heading of Need and Desirability that “[t]he
concerns raised by IAPs with regards to the proposed project primarily fall into the
following categories: Concerns related to the footprint of the physical infrastructure
and associated impacts to land use as well as existing structures and infrastructure;
Concerns related to water availability in the Crocodile River (West); and Concerns
related to the cumulative impacts associated with the various developments that are
linked to the Waterberg Coalfields.”35 It does not respond to or address these
concerns.

33

See: http://meridianeconomics.co.za/wp-content/uploads/2017/11/Eskoms-financial-crisis-and-the-viabilityof-coalfired-power-in-SA_ME_20171115.pdf.
And: https://cer.org.za/wp-content/uploads/2018/05/ERC-Coal-IPP-Study-Report-Finalv2-290518.pdf. And:
https://climatepolicyinitiative.org/publication/understanding-the-impact-of-a-low-carbon-transition-on-southafrica/.
34
P13, EIR.
35
P52, EIR.
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41. The need and desirability section of the EIR poses the following question: “[d]oes
the community/area need the activity and the associated land use concerned (is it a
societal priority)? This refers to the strategic as well as local level (e.g. development
is a national priority, but within a specific local context it could be inappropriate)” and
in response, the DEIR states, “MCWAP-2A features prominently on SIP 1, which
aims to unlock SA’s northern mineral belt in one of the poorest provinces (Limpopo).
The assurance of water supply to the current power stations including water supply
for FGD near Lephalale is not acceptable and places the country’s power supply and
economic position at risk.”36 It further states that “[t]he timing of the project is driven
by the water demands associated with the development of the Waterberg
Coalfields, where the water users include power generation, coal mining to
support power generation, other industrial / mining” (emphasis added).37

42. The justifications provided in the EIR to establish need and desirability are disputed,
in that, inter alia:

42.1. The SIP 1 objective of unlocking the Mineral Belt is not commensurate to
“need and desirability”. In other words, the mere fact that unlocking the
mineral belt has been designated as a government priority (a disputed one at
that), does not prove or demonstrate that the Project is in fact necessary or
desirable. No evidence is provided on how the proposed coal mine and power
station developments that would be enabled by MCWAP2A would benefit
communities or the country as a whole – particularly when all credible
research (as shown below) evidences that building new coal capacity in South
Africa will cause severe negative implications for the economy, human health,
the environment and the climate;

42.2. the need to secure water supply for existing power stations including for flue
gas desulphurisation (FGD) can, and must, be addressed without the need
for MCWAP2A. We have always maintained – in the Scoping Report and

36
37

P52, EIR.
P51, EIR.
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DEIR comments38 and in the comments on the EIR for Medupi’s FGD39
(attached as Annexure A9) that less water-intensive FGD technology options
could be utilised by Eskom, yet Eskom opted, unjustifiably, to propose the
most water-intensive FGD option. In other words, Eskom’s “need” for the
water from MCWAP2A is self-inflicted and could (and should) have been
avoided. The Appellants have previously recommended40 not completing the
remaining units of Medupi, given that there is insufficient water and the
remaining

units

are

not

needed.

The

Appellants

stand

by

this

recommendation; and

42.3. the Project is not necessary or desirable, as the majority of the developments
it intends to supply are not necessary or desirable, as addressed in more
detail below. This is clear from:
42.3.1. developments in relation to South Africa’s electricity plan;

42.3.2. the harmful impacts of building new coal capacity;

42.3.3. the urgent need to decarbonise the electricity sector; and
42.3.4. South Africa’s transition away from coal.

The Integrated Resource Plan for Electricity
43. The EIR states that “due to significant/dynamic changes occurring in the national
energy planning environment and their related water demand figures compared to
the demand scenarios considered during the 2010 Feasibility Study, the
implementation of MCWAP-2A was temporarily placed on hold.”41 It states that one
of the main contributors to this was the fact that the Department of Energy’s (DoE)

38

Para 38, Scoping Report comments.
Para 9, comments on Medupi FGD Final Environmental Impact Report and Waste Management Licence
Application. This can be made available on request.
40
Para 26, Scoping Report comments.
41
P10, EIR.
39
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Integrated Resource Plan for Electricity (IRP) - a critical guiding plan for the
construction of new generation capacity - had not been finalised. It is worth noting
that an updated IRP, to date, has still not been finalised with the current, woefully
outdated, IRP promulgated in 2011 for 2010-2030 (“IRP 2010”) still being in place.
44. The most recent draft of an IRP update (“draft IRP 2018”) was gazetted on 27
August 2018.42

45. The draft IRP 2018 states that:
45.1. “key assumptions that have changed include

electricity demand

projections that did not increase as envisaged, existing Eskom plant
performance that is way below the 80% availability factor, additional capacity
committed to and commissioned, as well as technology costs that have
declined significantly” (emphasis added);43
45.2. “without a policy intervention, all technologies included in the promulgated
IRP 2010 – 2030 where prices have not come down like in the case of PV
and wind, cease to be deployed because the least-cost option only
contains PV, wind and gas” (emphasis added); and
45.3. for the period post 2030, “adopting no annual build limits on renewables or
imposing a more stringent strategy to reduce greenhouse gas emissions
implies that no new coal power plants will be built in the future unless
affordable cleaner forms of coal-to-power are available.”44

46. The draft IRP 2018 confirms:

46.1. firstly that the demand as projected in the IRP 2010 was heavily inflated; and

42

CER’s comments can be accessed here https://cer.org.za/wp-content/uploads/2018/10/CER-IRP-2018Comment-DoE_26-10-18.pdf and groundWork’s comments can be accessed here https://cer.org.za/wpcontent/uploads/2018/10/IRP-2018-gW-Comment-Final.pdf.
43
P10, draft IRP 2018.
44
P12, draft IRP 2018.
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46.2. secondly that new coal-fired power capacity is not necessary and does not
form part of a least-cost plan. This is also confirmed by research of the Council
for Scientific and Industrial Research (CSIR)45 and the ERC Report,46 which
is referred to above, and attached as Annexure A6.
47. The Scoping Report and the EIR relied on the current outdated IRP 2010,47 which
(the draft IRP 2018 now confirms) incorrectly assumed a very high energy demand,
and, accordingly, a high demand for new, unnecessary coal-fired power stations and
mines – with accompanying high water demands - within the Lephalale area. The
demand projections in the draft IRP 2018 are still overstated and incorrect – as
submitted in comments by groundWork48 and by the CER49 on the draft IRP 2018.50
Incorrect assumptions regarding electricity demand, and the reduced provision for
new coal-fired power station projects in the draft IRP 2018 would, and should, have
significant implications for the feasibility of the envisaged coal developments in
Lephalale, which in turn, should have implications for the need and desirability of the
MCWAP2A Project. The EIR and the First Respondent therefore needed to account
for this and the findings of the draft IRP 2018.
48. The draft IRP 2018 proposes “forcing in” 1000MW of new coal capacity as a policy
adjustment – this would be from the two preferred bidders under the Coal Baseload
Independent Power Producer Procurement Programme (CBIPPPP), namely
Thabametsi (which will be based in Lephalale, Limpopo) and Khanyisa (eMalahleni,
Mpumalanga) (“the coal IPPs”) - despite the draft IRP 2018 acknowledging that they
do not form part of a least-cost plan. This new coal capacity in the draft IRP 2018 is
disputed and the coal IPPs are both facing numerous legal challenges of their
required licences and authorisations.

45

See CSIR comments on the Draft IRP 2016 of March 2017 available at
https://www.csir.co.za/sites/default/files/Documents/20170331CSIR_EC_DOE.pdf.
46
See “An assessment of new coal plants in South Africa’s electricity future https://cer.org.za/wpcontent/uploads/2018/05/ERC-Coal-IPP-Study-Report-Finalv2-290518.pdf.
47
P33 & 34, EIR.
48
https://cer.org.za/wp-content/uploads/2018/10/IRP-2018-gW-Comment-Final.pdf.
49
https://cer.org.za/wp-content/uploads/2018/10/CER-IRP-2018-Comment-DoE_26-10-18.pdf.
50
These comments have not been attached due to volume but can be made available on request and are
available electronically at the footnoted links above.
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49. Even though the draft IRP recommends the establishment of the coal IPPs, it is
disputed that the reasons and bases for forcing the coal capacity in – namely that
the projects are already “procured” and that they will go a long way to minimising job
losses – are correct. The Appellants maintain that a final IRP that makes provision
for new coal capacity will be met with legal challenge.

50. In any event, it is notable that the draft IRP 2018 makes provision for substantially
less new coal capacity than the draft IRP that was published for comment in 2016
and what is provided for in the “current” the IRP 2010.
51. The need for the new “committed” capacity from Medupi and Kusile in the draft IRP
2018, has also been disputed by the Appellants with the argument being made that
this additional capacity should be reconsidered.
52. The EIR states that “[t]he latest IRP confirms the need for Medupi and Matimba
including FGD and therefore water supply to the Lephalale area although the transfer
capacity from the Crocodile River (West) may be reduced but the WTI components
will not be affected, albeit smaller. It is noteworthy that the IRP does not impact on
MCWAP-2A’s implementation schedule to meet Eskom’s finance and licence
obligations.”51 While this is disputed it is also incorrect to base the need for the entire
Project on the alleged and self-inflicted unjustifiable water needs of two Eskom coalfired power stations – which would only obtain a small portion of the water from the
entire MCWAP2A. The Majority of the Project’s water needs are intended to be met
by new anticipated future projects. Based on the forecasts of the draft IRP 2018 and
the modelling by the CSIR and ERC, these projects will not, and should not come to
fruition.
53. The Appellants have previously recorded – in the Scoping Report comments and in
relation to the Medupi FGD environmental authorisation - that FGD for Medupi could
proceed without the need for MCWAP2A, particularly if other less water-intensive
technologies for FGD were to be implemented (see Annexure A9). Medupi’s FGD
cannot be a justifiable basis for the Project, when other less-water intensive options

51

P10, EIR.
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were, and are, available to Eskom. As stated above, the need for the Medupi project
must also be reconsidered and questioned – as Medupi’s (certainly the full project
with all envisaged units) necessity is disputed.

54. Medupi and Matimba, and any proposed new coal plants, including Thabametsi,
should not have been allowed to proceed without there being sufficient water for
these projects (without MCWAP2A). These projects could not have presumed
MCWAP2A would proceed as a guaranteed, foregone conclusion. This would defeat
the purpose of conducting an EIA for MCWAP2A. Furthermore, the “necessity” for
MCWAP2A has been negligently created. MCWAP2A cannot be justified solely by
unnecessary coal-fired power stations that should not have been built in the first
place. If those power stations cannot operate without the water from MCWAP2A they
should be decommissioned and/or not built. This would be in the public interest.

55. It is correct that the EIR acknowledges the importance of the IRP in this process,
particularly because MCWAP2A is largely premised on, and is in response to,
anticipated future developments in the electricity sector - mainly proposed coal-fired
power stations and mines within the Lephalale area - which are neither necessary
nor desirable. The Appellants submitted in the DEIR comments that the EIA should
have been placed on hold until the finalisation and promulgation of an updated IRP.
The Appellants stand by this recommendation. Certainly, the Authorisation should
not have been granted while the IRP review process remains pending. It has also
been recorded that a final IRP that makes provision for new coal capacity, is likely
to be met with legal challenge.

The negative and harmful impacts of building new coal-fired power stations

56. The Appellants have consistently emphasised that burning coal for electricity has
devastating impacts for human health, the environment, including South Africa’s
limited water resources, and the climate.52 These impacts also come with high
external costs.

52

See, for example, para 30 of the Scoping Report comments.
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57. In relation to the questionable necessity of building new coal-fired power stations
(specifically Thabametsi and any other new coal plants in South Africa), the ERC
Report (Annexure A6) assesses the effects of building the coal IPPs, compared to a
future electricity build plan that excludes them. It finds that since a least-cost
electricity build plan for South Africa does not include any new coal plants, in
each scenario, the coal IPPs had to be forced into the model in order to compare the
effects on the system.53 The main findings of the ERC Report are that:

57.1. the proposed Thabametsi and Khanyisa coal-fired power stations will cost
South Africa an additional R19.68 billion in comparison to a least-cost energy
system;54
57.2. the coal IPPs are not needed to meet South Africa’s medium-term electricity
demand, as alternate electricity sources i.e. wind, solar PV, and flexible gas 55
generation are more economical;
57.3. the coal IPPs’ GHG emissions will be 205,7Mt CO2eq over the 30 year period
of the power purchase agreements, which would effectively negate the
government’s GHG emission mitigation plans and efforts. Even in a best-case
scenario for the coal IPPs (with GHG emissions curtailed as far as possible),
the two coal IPPs would still frustrate South Africa’s commitments under the
Paris Agreement, through raising the costs of mitigation technologies and
requiring significant GHG emission reductions in the power and other sectors
(in which such reductions are more difficult and more expensive);56 and

57.4.

in relation to Eskom and electricity supply and costs,“[n]ot only are the coal
IPPs not required to meet demand, and not only do they raise costs, and
increase emissions, but they also result in increasing pressure on Eskom.
Building new coal plants in a situation of low demand means reducing

53

P9, ERC Coal IPP Report.
P37, ERC Coal IPP Report.
55
Battery storage or flexible demand response are also potential flexible generation sources, and alternatives
to coal and gas. Both have a growing future potential to contribute to peak demand reductions and system
services. This is addressed in further detail in the comments below.
56
P37, ERC Coal IPP Report.
54
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the output of Eskom’s fleet, potentially accelerating the ‘utility death
spiral’ in which Eskom already finds itself and putting the electricity
supply industry – and thus the South African economy – at risk”
(emphasis added),57 “[w]hen the coal IPPs are forced into the electricity build
plan, this results in decreased use of existing coal plants (which are also
cheaper than the coal IPPs), which puts raises (sic) costs overall and puts
Eskom at risk” (emphasis added)58 and “Eskom is facing a financial crisis
and rising electricity prices will drive consumers away from the utility.
Investments that unnecessarily increase costs in the electricity sector
should be avoided” (emphasis added).59

58. This makes clear that, far from being good for the economy (desirable), or
necessary, new coal-fired power stations are not needed and will cost South Africa
money. The Minister of Energy confirmed this additional cost from the coal IPPs to
be R23 billion.60

59. By developing new and unnecessary coal infrastructure, the risk of stranded assets
is also further increased. A global report coordinated by French energy think tank
The Institute for Sustainable Development and International Relations (IDDRI) and
Climate Strategies, to which South Africa’s ERC was a contributor, titled
“Implementing Coal Transitions: Insights from case studies of major coal-consuming
economies” (“Coal Transitions Report”),61 shows that:
59.1. “In South Africa … total electricity demand has been declining, resulting in
surplus capacity and leading to the likely stranding of recently built coal
power plants. In this context, the issue of how to transition from a coalintensive to a low-carbon economy while ensuring a “just transition” is
gathering attention” (emphasis added);62
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P8, ERC Coal IPP Report.
P17, ERC Coal IPP Report.
59
P5, ERC Coal IPP Report.
60
http://www.engineeringnews.co.za/article/radebe-outlines-additional-cost-of-coal-ipps-to-consumers-201810-01.
61
Available at https://coaltransitions.files.wordpress.com/2018/09/coal_synthesis_final.pdf.
62
P17 – 18, Coal Transitions Report.
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59.2. “The coal transition scenarios explored by the project suggest that the best
way to manage stranded assets in the coal sector is first and foremost to avoid
allowing coal-sector investors to support assets likely to be stranded.
Anticipation and avoidance is key. Secondly, investors should generally be
required to bear losses where it was possible to sufficiently anticipate risks”
(emphasis added);63 and
59.3. “In some scenarios, achieving 2°C-compatible coal transitions could
require creating some stranded assets, even if the above policy
recommendations were followed. In the South African or Indian scenarios, an
assumed high growth in metallurgical and thermal coal use in industry puts
pressure on the power sector, which has to decarbonise at fast pace to
remain within the carbon budget. In the South African scenario, all coalfired power plants are phased out by 2040, resulting in a handful of units
closing more than 10 years earlier than their expected financial lifetime”
(emphasis added).64

60. A copy of the Coal Transitions Report is attached as Annexure A10.

The urgent need to decarbonise the electricity sector

61. A landmark report released on 8 October 2018 by the Intergovernmental Panel on
Climate Change (IPCC) on Global Warming of 1.5 °C (“the IPCC Report”),65 of
which the Summary for Policy Makers is attached as Annexure A11, confirms, inter
alia, that:

61.1. human activities have already caused approximately 1.0°C of global warming
above pre-industrial levels, resulting in increased natural disasters, droughts,
and rising sea levels;

63

P25, Coal Transitions Report.
P25 – 26, Coal Transitions Report.
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61.2. the risks of allowing temperature increases to reach even 1.5 degrees Celsius
are dire (the Paris Agreement currently sets the target at 2 °C);
61.3. limiting global warming to 1.5°C would require “rapid and far-reaching”
transitions in land, energy, industry, buildings, transport, and cities; and

61.4. global net human-caused emissions of carbon dioxide (CO2) must fall by
about 45 percent from 2010 levels by 2030, reaching ‘net zero’ around 2050.
62. The IPCC Report – which is addressed in more detail below – essentially further
confirms that drastic GHG emission reductions are needed, and these are needed
urgently, as the Report envisages a 60-80% reduction in the use of coal by
2030 and negligible use of coal by 2050.
63. A further ERC report titled “Least-cost integrated resource planning and cost-optimal
climate change mitigation policy: Alternatives for the South African electricity
system”, of February 2019 (“ERC Alternative Electricity System Report”), states
that:
63.1. “meeting the global temperature goal of ‘well below 2°C’ will require moving
below the low-PPD [peak plateau decline trajectory in the NDC]. It will be even
more important under these circumstances to pursue rapid decarbonisation
of the electricity sector, to avoid additional mitigation costs to the rest of the
economy”;66
63.2. “Mitigation options in the rest of the economy are considerably more
expensive, and so from a national point of view, emissions constraints for the
electricity sector should be far more ambitious, to avoid imposing additional
costs on the rest of the economy”;67

66
67

P12.
Executive Summary.
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63.3. “… phasing out coal in the power sector by 2040 is cost optimal for South
Africa to fulfil its commitment to the Paris Agreement goal of limiting warming
to well below 2 °C without significant impact on the economy, and that
therefore South Africa can afford to be more ambitious in its mitigation policy.
Reducing emissions below the level of the low-PPD by 2050 can therefore be
achieved through rapid decarbonisation of the electricity sector and fuel
switching. A well below 2 °C compatible pathway is possible with only a 4%
reduction in GDP in 2050 – translating to a delay of between 1 and 2 years in
absolute terms in achieving the same economic growth level in 2050.”68

64. The ERC Alternative Electricity System Report is attached as Annexure A12.

The inevitable coal transition

65. The Coal Transitions Report, referred to above, looks at coal transitions globally and
in South Africa. It makes clear that a coal transition is inevitable and has been
underway in South Africa and globally for some time already. In other words, it is no
longer a question of “if” South Africa phases out of coal, but “when”. There will be
further job losses unless government puts in place credible, well-communicated and
expertly-executed plans to support workers and diversify the economy towards other
labour-intensive sectors.

66. The Coal Transitions Report highlights the benefit of taking steps now rather than
later, in order for a transition to be just and inclusive: it states that “early anticipation
and preparation of the transition is vital to achieve the best results”.69 Importantly,
the Report finds that:

66.1. coal transitions are affordable for energy consumers because the transition
away from coal is now the least-cost option for South Africa;70

68

P39.
P6, Coal Transitions Report.
70
P23 Coal Transitions Report.
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66.2. “universal electricity access – and economic growth – can be ensured in …
developing countries (i.e. South Africa and India) while also phasing down
thermal coal in the power sector … Universal electricity access to
consumers can … be provided more cheaply and reliably without coal”
(emphasis added);71

66.3. coal transitions can strengthen global climate action and deliver other social
and economic objectives – for example “in South Africa, diversification from
coal in the power sector would help reduce the cost of supplying electricity,
while limiting the risk of cross-subsidisation of the power sector by the coal
export sector”;72
66.4. a “just transition for workers is not an abstract or utopian concept. Rather, it
is something that can be implemented, that has been implemented and that
is being implemented in some places around the world today. Examples
include the Netherlands (Limburg in the 1960s), Canada (Alberta today),
Germany (Ruhr in the 1960s and today), and, to some extent, Australia
(CFMEU, 2017)”;73

66.5. governments should look to finance the transition, for example by establishing
just transition funds into which companies pay and/or ensuring companies
have adequate financial resources to pay for the transition of their labour
force;74 and
66.6. “pitfalls from past transitions include a propensity to “lock-in” to the
incumbent industry to block the arrival of economic diversification. This
can often lead to actors trying to “hang on” to a dying industry,
neglecting the future only to finally start economic diversification too
late … structural economic change still takes significant time, resources, and
a process of trial and error. Beginning the process of economic

71

P23, Coal Transitions Report.
P7, Coal Transitions Report.
73
P27, Coal Transitions Report.
74
P30, Coal Transitions Report.
72

28
diversification is therefore a matter of urgency for all coal-and fossilfuel intensive regions that wish to survive and provide equivalent or
better economic opportunities for the next generations” (emphasis
added).75

67. In short, what this report makes clear is that building new coal plants, locking South
Africa into expensive, unnecessary and outdated infrastructure is the worst
thing that South Africa could do, including for coal workers and the
unemployed. Rather than subsidise the coal industry, support should go to the
workers directly; including in efforts to retrain and reskill coal workers.
68. A report by the Climate Policy Initiative titled “Understanding the impact of a low
carbon transition on South Africa” (“the CPI Report”) – attached as Annexure A13
- finds that “South Africa faces transition risk of more than $120 billion in present
value terms between 2013 and 2035. The analysis shows that these risks will
accumulate slowly in the coming years before accelerating in the mid-2020s”
(emphasis added).76 It states further that:
68.1. “[t]he largest share of risks come from factors that are beyond the control of
South Africa itself, including changes to global coal and oil markets that will
be driven by changes to global demand … Future expectations for “business
as usual” coal consumption, and by extension internationally traded coal
volumes, have declined significantly as a result of these changes”;
68.2. “[t]he current South African system of incentives for new capital investment
favour some existing industries that are exposed to transition risk, rather than
new sectors that may create more sustainable sources of jobs and economic
growth. Currently planned investment decisions could add more than
$25 billion to the country’s transition risk” (emphasis added) - among the
investments listed are the coal IPPs”.77
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P32, Coal Transitions Report.
Executive Summary, CPI report.
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Conclusion

69. It is clear from the draft IRP 2018, and modelling and research by the CSIR, IDDRI,
Climate Strategies, CPI and ERC, that there is a drastic shift in the electricity
needs of the country, and the best and cheapest means for meeting those
needs – this has implications for proposed future developments of coal-fired
power capacity. It is also evident that: a transition away from coal is inevitable
and is already underway; and that climate change impacts are intensifying, as
is the need to do more to drastically reduce South Africa’s GHG emissions.

70. It is not in the best interests of the country to spend significant sums of money
on a project that aims to supply water to developments which are not currently
required by South Africa – and which are likely, if built, to become stranded
assets; nor will they be required in future.

71. The information above serves as sufficient evidence to show that the development
of new coal-fired power stations is not of strategic importance. Particularly as the
DoE acknowledges that coal-fired power is simply no longer cost-competitive and
does not form part of a least-cost plan.

72. Further, the Snaddon Report (Annexure A7) states, in relation to inter-basin transfers
more generally that “the needs (environmental, social and economic) of all basins
concerned in any IBT [interbasin transfer] must be given equal weighting, and must
be assessed to the same level for each basin. Such a balanced assessment is not
evident in the MCWAP2A DEIR [draft environmental impact report]”.78

73. Related to the above, a comprehensive international review of risks related to interbasin transfers states that “because IBTs [inter basin transfers] have enormous
ecological risk, it is necessary to comprehensively analyse the inter-basin water
balance relationship, coordinate the possible conflicts and environmental quality
problems between regions, and strengthen the argumentation of the ecological risk

78
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of water transfer and eco-compensation measures”.79 The Snaddon Report thus
suggests that inter-basin transfers, by their very nature, require comprehensive
assessments of the risks posed to all communities impacted by such transfer, and
the concomitant development of compensation or mitigation measures that will
effectively reduce these risks. In the case of the MCWAP2A EIR, it is evident that
“the ecological and knock-on social-economic risks have not been analysed
comprehensively” (emphasis added).80

74. In light of the above, it is strongly disputed that the EIR has made out a case for the
need and desirability of the MCWAP2A Project. As such the First Respondent could
not have given adequate consideration to the need and desirability of the Project.

Ground 2: Failure to adequately consider or take into account the impacts of the Project
on rivers, wetlands and ecosystems or to account for the Reserve
75. The NEMA EIA Regulations, Appendix 3 section 3(j)(i), require that “an
environmental impact assessment report must contain the information that is
necessary for the competent authority to consider and come to a decision on the
application, and must include each identified potentially significant impact and
risk, including… (ii) the nature, significance and consequences of the impact and
risk; (iii) the extent and duration of the impact and risk; (iv) the probability of the
impact and risk occurring; (v) the degree to which the impact and risk can be
reversed; (vi) the degree to which the impact and risk may cause irreplaceable
loss of resources; and (vii) the degree to which the impact and risk can be
mitigated”.

76. These requirements have not been met by the EIR, nor have they been
adequately considered by the First Respondent.

77. The Snaddon Report (Annexure A7) highlights that the assessment of the
impacts of the Project during the operational phase is inadequate. In particular,
79
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the DEIR did not adequately assess the Project’s impacts on: hydrology from
abstraction from the Crocodile (West) River; scouring of the pipeline into the
ephemeral Matlabas River; the transfer of water into the Mokolo River catchment
(via the Operational Reservoir); water quality; sediment regime and erosion; and
the transfer of biota. These concerns have not been addressed in the EIR. This
failure is unacceptable.81

78. Below, the various impacts of the MCWAP2A Project on the following, are set
out:

78.1. river ecosystems;

78.2. wetland ecosystems;

78.3. aquifers; and

78.4. the determination of the Reserve.

Impacts on river ecosystems

79. The abstraction from the Crocodile (West) River catchment is a considerable
concern, particularly in the context of the already high water use rates,
predominantly from irrigation and mining of platinum, gold, chrome, manganese,
iron ore, diamonds, dimension stone and mineral sands and the current impact
of these activities on water quantity and quality in the catchment.82

80. The Baseline Aquatic and Impact Study specialist report (Appendix I1 to the EIR)
includes loss of flow and inundated areas below the abstraction point as an
impact of concern during the operational phase. However, there is no indication
of how this will affect the characteristics of the Crocodile (west) River downstream
of the Vlieëpoort Weir. Notably, there is no River Maintenance Management Plan
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(RMMP) for the Crocodile (West) River. Thus, the plans to mitigate the impacts
associated with the abstraction weir are somewhat vague, and this contradicts
the duty of care as set out in section 28 of NEMA.83

81. Notably, one of the Authorisation condition states that “the River Management
System must be in place prior to the commissioning of the authorised transfer
scheme”. It is uncertain what the status of the EIA for the River Management
System is to date. Critically, a River Management System should have been
finalised, and subject to review and public scrutiny, prior to the granting of
Authorisation. This amounts to unacceptable incremental decision-making.

82. A further considerable concern of the Project is the transfer of poor quality water
from the donor catchment to the receiving catchments. These potential
impacts are not addressed in the Baseline Aquatic and Impact Study or the
EIR – despite the DEIR comments calling for these to be considered.
83. A further Authorisation condition states that “the ecological status of the Matlabas
River needs to be determined during the high-flow period, prior to construction.
The high flow survey needs to address potential impacts of the valve scouring on
water quality, erosion and sedimentation of the Matlabas. Furthermore, a study
of the potential introduction of nuisance and invasive species into the Matlabas
must be conducted”. Whilst such a study could potentially address some of the
potential impacts, this should have formed part of the EIR rather than a condition
for the Authorisation. The 7th ground of appeal and submissions at paragraphs
166 to 170 below are relevant in this regard.

84. Notably, the donor Crocodile (West) River is highly impacted in terms of water
quality. This is acknowledged in the EIR, and is attributed to the following “DWA
(2012a)”:
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“The Lower Crocodile River water quality is deteriorating because of
increased salts and nutrients. There are also increased levels of toxicants
in the middle reaches of the river.

Urbanisation, industrial diffuse sources and high agricultural return flows
are the major impacting activities.

Treated wastewater return flows from the Upper Vaal Water Management
Area play an important role downstream where the water is used in the
Crocodile West catchment area.

Organic pollution from point and diffuse pollution sources is a
significant contributor to the poor water quality in the Crocodile
River, which is evident in the highly eutrophic Hartbeespoort Dam.”
(emphasis added).84

85. The Hartbeespoort Dam is hypertrophic and has frequent summer-time blooms
of algae and the highly invasive Water Hyacinth (Eichhornia crassipes). These
problems could potentially be transferred to the Matlabas and Mokolo River
catchments. Hyacinth has been declared a category 1b weed in terms of the
National Environmental Management: Biodiversity Act (2004) - Alien and Invasive
Species Regulations (ARC) and must be controlled or eradicated where
possible.85

86. According to the Snaddon Report, the scoring of the water quality impacts at a
catchment scale86 (i.e. the extent of physico-chemical modification, and of point
and non-point source toxicants in the catchment) out of a maximum of 1, indicates
a range of relevant scores, including scores for Hartebeespoort Dam catchment
(0.67), Vlieëpoort Weir catchment on the Crocodile (West) River (0.60), the
Matlabas River catchment (0.2) and Mokolo River catchment at the dam (0.08).
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This highlights a marked deterioration in water quality in the donor catchment in
comparison with the recipient catchments.87
87. Notably, the water quality analysis outlined in the EIR’s Baseline Aquatic and
Impact Study did not include an analysis of nutrients. As highlighted above, the
transfer of nutrients into the receiving catchments is a major concern that was not
adequately addressed in the Baseline Aquatic and Impact Study. 88

88. Further, the Baseline Aquatic and Impact Study provides insufficient detail on
the quantity and quality of water that would be released into the Matlabas
River during valve scouring. This is likely to have a significant impact on the
hydrology and water quality in this ephemeral system. Accordingly, it should
have been assessed and included in the Baseline Aquatic and Impact Study. This
was pointed out in the DEIR comments, but has not been done.

89. Notably, it is anticipated that the release of any quantity of poor quality water
into the channel of the Matlabas River will carry risks related to, inter alia:

89.1. increasing nutrient enrichment in the catchment;

89.2. increased salinity in the catchment;

89.3. erosion at the point of discharge, and sedimentation further downstream;

89.4. transfer of biota; and

89.5. loss of species sensitive to changes in hydrological regime, water quality
and habitat condition.89

These are high risks that needed to be properly assessed in the EIR.
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90. In the Baseline Aquatic and Impact Study, affected river reaches in the Crocodile
(West) River and Matlabas River were visited only during one, low flow season.
The Snaddon Report records that a project of this magnitude warrants an
understanding of the wet season characteristics of the sites, and the
seasonal variation.90 One of the conditions for non-operational aspects outlined
in the Authorisation states that: “a high-flow baseline assessment of the Bierspruit
and Sandspruit must be conducted prior to the construction, as no surface water
was available during the low flow survey”. Whilst such an assessment is
important, a high flow baseline assessment should have informed the final EIR
and proper mitigation planning. Requiring such a study as a condition for an
environmental authorisation is unacceptable as it is not subject to review or public
scrutiny, and cannot inform the outcome of the decision as to whether the
Authorisation should have been granted in the first place. This is flawed and
decision-making. Again, reference is made to the 7th ground of appeal and
submissions at paragraphs 166 to 170 below in this regard.

91. Notably, the Baseline Aquatic and Impact Study in the EIR has insufficient
information on the operational impacts of the Project on riverine
biodiversity, once again relating to changes in hydrology, water quality,
sediment regime and the transfer of biota.91

92. In relation to the lower Crocodile River, the River Health Programme (2005)
highlights the following:
“According to the RHP (2005), only hardy fish species are present in the
lower Crocodile River, which can be ascribed to the loss of habitat and
connectivity of the river. The Fish Assemblage Integrity was thus found to
be poor. The Macro-invertebrate Integrity was also categorised as poor,
with reduced water quality and diminished flows leading to dry sections
and isolated pools. This reduction in suitable habitat has a severe
impact on invertebrate diversity. Also the Instream Habitat Integrity
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was identified as poor due to extensive irrigation and multiple
abstraction points along this reach of river which has a severe impact
on river functioning” (emphasis added).

Thus, the river is already under severe stress, which is clearly having an impact
on the biota. This highlights that the further abstraction of water, which will
have a direct impact on habitat and connectivity, will lead to further
deterioration of the aquatic communities inhabiting the river and
surrounds.

93. Further, the transfer of biota, in particular of pest species, is of concern in the
consideration of inter-basin transfers.92 In an assessment of the Orange River
Project (transfer from the Orange River to the Great Fish River), the most
pronounced shift in the biota in the recipient river reach was the shift to
dominance by the pest blackfly species Simulium chutteri, to the detriment of the
original benign populations of Simulium adersi and S. nigritarse.93 Simulium
chutteri now causes severe damage to livestock in the lower reaches of the river:
the feeding activities of swarms of adult females cause stock damage and
disturbance during spring months. All of the shifts in the invertebrate fauna in the
recipient catchment could directly be attributed to the changes in flow regime
caused by the transfer, particularly the loss of flow variability, and the shift from a
seasonal to a perennial river.94 This has led to an increase in the total area of
available erosional habitats, which are favoured, in particular, by simuliid larvae.

94. The extensive and frequent blooms of algae and Water Hyacinth in the
Hartebeespoort Dam raise the concern of these species being transferred
into the recipient catchments. This impact was not assessed as part of the
Baseline Aquatic and Impact Study in the EIR. This concern was raised in the
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DEIR comments and has not been considered or addressed as a condition for
the Authorisation.

95. Further, the Baseline Aquatic and Impact Study has major gaps in addressing
geomorphology, sediment and erosion. According to the EIR up to 4% of the
sediment load that is in suspension in water abstracted from the Crocodile (West)
River will be removed from the water, with 2% returned from the desilting works.95
However, as highlighted in the Snaddon Report:
“There is no information on how this silt will be returned to the river, and
when. There is also a lack of consideration of how this shift in sediment
regime will impact the downstream reaches of the Crocodile (West) River,
over the short- and long-term. For instance, a reduction in sediment load
may lead to downstream erosion, as the river seeks to regain its natural
load. This will impact on the condition and availability of riverine habitat for
the biota”.96

96. In relation to the above-mentioned potential impacts, the only mitigation measure
provided, outlined in the Baseline Aquatic and Impact Study and the EIR, is that
“Riverine sediment management must occur in a manner which replicates natural
sediment movements”.97 This is highly vague and insufficient.
97. A condition of the Authorisation states that “a sediment study must be conducted
by a fluvial-geomorphologist to determine the baseline sediment balance
associated with the Vlieëpoort Abstraction Weir, the potential risks and benefits
of sediment abstraction and return during the operation phase of the MCWAP-2”.
Again, whilst such a study is important, a sediment study should have informed
the EIR and proper mitigation planning, before a decision to authorise the project
could have been made. Requiring such a study as a condition for the
environmental authorisation, at this stage, is unacceptable and flawed decisionmaking, particularly as this study will not be subject to review or public scrutiny.
95
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Again, reference is made to the 7th ground of appeal and submissions at
paragraphs 166 to 170 below in this regard.

98. Finally, the location of borrow pit SS1 within the watercourse will also have a
significant local and downstream impact on sediment transport. Removal of sand
from this site will release sand into the water and lead to sedimentation of habitat
downstream.98

Impact on wetland ecosystems

99. A significant concern with regards to impacts of MCWAP2A on wetlands relates
to the inundation of wetland habitat above the Vlieëpoort Weir. The Wetland
Impact Assessment specialist report (Appendix I5 to the EIR) identified floodplain
areas (including oxbow lakes) upstream of the weir. The report states that the
area of inundation will not extend into these riparian and floodplain areas and that
“abstracting water at the Vlieëpoort Weir will likely cause fluctuating river levels”
but that the impact “is unlikely to be significant” and the “riparian zone may
increase in size because of the raised water level.”99

100. However, according to the AquaAssess Report (Annexure A8 to this Appeal), the
functional importance of these floodplain wetlands and riparian areas are not
clear and are not discussed in the Wetland Impact Assessment. Thus, the impact
of inundation and associated fluctuations in water levels is unclear although
fluctuating water levels are likely to impact on riparian zones and floodplains, “at
least at certain times of the year”.100
101. The EIR’s Wetland Impact Assessment states that several kilometres of river will
be inundated. Although there is assurance in the report that “very little of the
stream bank will be flooded” and “the loss of habitat will be confined to the river
itself”,101 the Snaddon Report states that this seems unlikely. The Baseline
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Aquatic and Impact Study states that there will be silt deposition on the floodplain
of the Crocodile (West) River and the establishment of wetland plants. This
implies that there will be a shift in the type of wetland habitat occurring
above the weir, with an increase in sedimentation. This is in direct
contradiction to the statement that there will be no loss or alteration of
wetland habitat above the weir.102

102. The Wetland Impact Assessment identifies several pans along the pipeline
routes. However, no detailed information has been provided on the wetland
vegetation or fauna found within these pans, and photographs have not been
provided for all pans.103
103. According to the Wetland Impact Assessment “the construction of the pipeline
through the depressions pose low risk and will only influence the habitat for the
duration of construction. However, it is possible to move the pipe alignment to
miss the pans altogether.”104 The AquaAssess Report highlights that these
findings contradict the findings of the Terrestrial Fauna and Flora Specialist
Report which mentions that “habitat for threatened species (including Storks and
African Bullfrogs) exists within certain pans” (emphasis added).

104. Further, threatened species were also recorded within the floodplain wetland and
riparian areas associated with the Crocodile River upstream and downstream of
the Vlieëpoort Weir.105 The potential impacts on habitats and threatened
species needed to be properly assessed in the EIR.

105. Further limitations and unacceptable omissions of the EIR and Wetland Impact
Assessment include:

105.1. the lack of a riparian vegetation assessment;
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105.2. no discussion on the effect of reduced flows downstream of the weir on
adjacent riparian and floodplain areas;

105.3. although the hydropedology (wetland soils) and wetland vegetation is
described in the specialist report, there is no mention of impact on other
species that may depend on these ecosystems;

105.4. the loss of wetland areas has not been quantified;

105.5. the presence or absence of National Freshwater Ecosystem Priority Area
(NFEPA) wetlands106 was not discussed;107

105.6. the absence of wet-season fauna and flora assessment of pans to
determine the presence of threatened plant and animal species; and

105.7. the study does not include functional assessments of the wetlands affected
by the proposed activities using, for example, the WET-EcoServices
tool.108

106. These issues had to all be addressed and properly assessed as part of the EIR
for the Project. Yet, despite this assertion in the DEIR comments – this was not
done. The First Respondent appears to have given no consideration to these
significant shortcomings in the EIR and the environmental impacts.

Impact on aquifers

107. There is not sufficient information on the aquifers that will be intersected by the
Pipeline Trench. Section 13.6.1 of the EIR states that:
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“Groundwater may further be impacted by the project as follows: .... Possible
influence to groundwater flow as a result of trenching during construction.
Confirmation is required whether aquifers will be intersected by the pipeline
trench.”109

108. It was possible to determine the aquifers that would be intersected by the pipeline
trench and this should have been specified, and comprehensively assessed,
in the EIR. The First Respondent should not have authorised the Project in the
absence of this.

Determination of the Reserve
109. The Constitution provides a fundamental right of access to sufficient water. 110
One of the ways in which this right is given effect, is through the NWA (National
Water Act), which provides for the determination of a “Reserve” for any major
water resource.111 The definition of a “Reserve” in the NWA,112 which includes
the need to “satisfy basic human needs” and “to protect aquatic ecosystems in
order to secure ecologically sustainable development and use of the relevant
water resource”, demonstrates the importance of the Reserve determination,
especially in South Africa’s now very apparent context of water scarcity.
Furthermore, the Reserve “refers to both the quantity and quality of the water in
the resource …”113
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110. The determination of the Reserve is a legal obligation provided for under the
NWA; however, the Minister has not progressively given effect to this requirement
as a number of water resources remain undetermined. A report on the state of
the environment published by DEA said that “as water availability decreases, it is
likely that economic activities may take preference over the ecological reserve
resulting in a further deterioration of river systems and the ecological services
provided by those river systems.”114

111. The EIR and the DWS generally acknowledge the importance of, and need for,
the Reserve. This is demonstrated by the DWS’s “Information Analysis report:
Mokolo and Matlabas Catchments: Limpopo WMA”,115 which states that
“currently, water availability and water use are in balance. However, within the
provisions of the National Water Act as stipulated in the National Water
Resources Strategy, there is a need to meet the water requirements of the
Reserve (Basic Human Needs and Ecological) in terms of water quantity and
quality. Taking these requirements into account there is insufficient water
to maintain the current balance. Added to this, it is anticipated that water
demand will increase with new developments in the Mokolo Catchment,
such as new or expanded mining activities and new power stations”
(emphasis added).116

112. It is expected that a project as enormous and resource-intensive as MCWAP2A,
in recognition of the importance of the Reserve, would adequately make provision
for the allocation of water to the Reserve. However the EIR - as did the Scoping
Report and DEIR - simply states that “the Operating Rules for both the Mokolo
and the Crocodile River (West) systems need to be developed by DWS in a
separate process and must take cognisance of this and ensure that Existing
Lawful Use is giving effect to as stipulated by the NWA. Similarly, it is a legal
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requirement that provision is made for meeting the requirements of the Reserve,
as catered for in the NWA.”117

113. The EIR describes the Reserve study for the Mokolo (West) in 2012, but gives no
indication of the Reserve determination of the Mokolo Catchment. It further states
that “[a]n Integrated Water Use Licence Application (IWULA) will be submitted
separately to the DWS Limpopo Regional Office. The following requirements of
the NWA will be catered for: Provision for the Reserve requirements of the
Crocodile River (West) …”118

114. The EIR frames the aspect of the Reserve as something that need not be dealt
with comprehensively within the EIA process, but regards it as falling solely within
the water use licence (WUL) authorisation process. This severely understates the
importance – and legal obligation – of catering for the Reserve, which is a critical
consideration for purposes of the Project – its impact and feasibility. Failing to
consider the Reserve renders the entire EIA futile, as the Reserve is pivotal in
determining whether or not there will be sufficient water for the Project to operate
and/or the extent to which this Project would impact on the Reserve. This a
relevant consideration that had to be taken into account, in the EIA, and by the
First Respondent in terms of NEMA.
115. Any decision in relation to MCWAP2A’s environmental authorisation needed to
take full account of the Reserve. The failure to do so places unacceptable
uncertainty on the fulfilment of the obligation for the determination of the
Reserve, and also on how the implementation of this obligation will impact
the Project. To leave this for determination in the WUL process is unjustifiable
and a fatal omission.
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Ground 3: Failure to adequately consider the climate change impacts of the Project

116. The EIR fails to conduct an adequate comprehensive climate change impact
assessment (CCIA) for the MCWAP2A Project, despite this being called for by the
Appellants in the Scoping Report and DEIR comments.

117. A CCIA is a necessary and an essential component of the EIA for the Project, and
the climate change impacts of the Project needed to be considered by the First
Respondent before the decision to issue the Authorisation could have been made.

118. In a 2017 High Court judgment in the case of Earthlife Africa Johannesburg / the
Minister of Environmental Affairs & Others [2017] JOL 37526 (GP) (“the Thabametsi
case”),119 the Court confirmed that section 24O of NEMA must be interpreted to
include climate impacts – as part of the potentially significant environmental impacts
that must be assessed in an EIA. The Court confirmed the significance and
relevance of climate change impacts and the need to adequately assess those
impacts before a decision can be made to authorise a coal-fired power station, in
this case the Thabametsi power station.

119. The Court in the Thabametsi case held, inter alia, that:
“[c]limate change poses a substantial risk to sustainable development in
South Africa. The effects of climate change, in the form of rising
temperatures, greater water scarcity, and the increasing frequency of natural
disasters pose substantial risks. Sustainable development is at the same time
integrally linked with the principle of intergenerational justice requiring the
state to take reasonable measures protect the environment “for the benefit of
present and future generations” and hence adequate consideration of climate
change. Short-term needs must be evaluated and weighed against longterm consequences” (emphasis added).120

119

A copy of the judgment can be made available on request and is otherwise available here
http://www.saflii.org/za/cases/ZAGPPHC/2017/58.html.
120
Para 82.

45
120. The Court’s decision is also in line with the provisions of the Constitution, particularly
the section 24 right to an environment that is not harmful to health or wellbeing and
the right to have the environment protected for the benefit of present and future
generations.121

121. The Appellants, in the Scoping Report and DEIR comments, state that the EIA for
MCWAP2A must complete a comprehensive CCIA, which includes the following
elements:

121.1. an assessment of the potential threats to the system water yield from climate
change;

121.2. a discussion of how the Project might aggravate potential climate change
impacts in the area;

121.3. an assessment of how climate change might impact on the Project; and

121.4. an assessment of GHGs that would result from the Project, including indirect
and full life-cycle emissions, cumulative emissions, climate health impacts
and the environmental and social cost of the GHG emissions.

122. The EIR does not adequately address any of these components of a CCIA.
123. The EIR’s purported assessment of climate impacts, which is contained in Appendix
I9 to the EIR (“the Assessment of GHG Emissions”), has not changed from that
which was attached to the DEIR. It is limited to the assessment of GHG emissions
from construction activities.122 That study concludes: “The expected GHG emissions
from the new MCWAP-2A and the fluctuating water levels in Hartbeespoort Dam are
considered small. The construction emissions will cease once the project is
complete and the Hartbeespoort Dam will remain a net GHG emitter.” It does not

121
122

Section 24 of the Constitution.
EIR, section 13.3.2.

46
assess the broader climate impacts as listed above and as addressed below as
being required elements of a CCIA, as confirmed by the Thabametsi case.

Failure to assess the potential threats of climate change to the system water yield or
the Project

124. The EIR makes little effort to understand or assess the potential threats to the
system water yield from climate change or how climate change might harm or
threaten the water transfer in the medium- and long-term. The EIR generally
concludes that although climate change could have “quite significant” impacts to
water supply at the regional level, the “greatest concern regarding climate change,
are the isolated water resource systems that are dependent on a single resource or
small geographical area with limited hydrological variability, including small farm
dams in headwater catchments and water supply schemes for rural towns.”123 It
also states that “[s]ystems with greater integration and diversification have greater
resilience to climate change uncertainty, such as the Integrated Vaal River System.
Also, more variability due to climate change, including more flush floods, may require
more storage to provide the required yield of a system.”124

125. Further, the following is noted from the EIR to highlight the failure to adequately
assess the climate impacts on system water yield:
125.1. it states that climate change “adds another layer of uncertainty to water
resource assessment and planning” and that various global climate models
that estimate “the likely implication on water availability (yield) of system
showed widely varying results and that either increases or decreases will
occur in water availability”;125

125.2. the EIR acknowledges that it has made no effort to assess uncertainty in
water resource analysis on the Project area, simply stating that “there are
proposals under consideration by the DWS and other funding organisations
123
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to expand the uncertainty assessment methodology by also incorporating the
effects of Climate Change”;126 and

125.3. the EIR claims that because its water balance assessment used
“sophisticated risk analysis techniques” that analysed “1000 plausible
streamflow and rainfall stochastic sequences [that] … cater for a range of
extremes”, it has adequately “catered to a certain degree of potential changes
within these extremes.” In other words, the EIR asserts that because the
water balance assessment analysed different and extreme precipitation
scenarios, this sufficiently assessed the threats or other impacts from climate
change. This is flawed and incorrect.

126. In any event, the EIR suggests that it does not matter whether there is a
comprehensive understanding of climate change impacts and threats to the Project
because “[i]nfrastructure will be designed to be sufficiently robust to withstand
severe rainfall events.” Moreover, “[o]ther factors that will affect the flow in the river
at the weir such as rainfall, evaporation from the river water surface, evapotranspiration from the riverine vegetation, tributary and diffuse inflows and diffuse
seepage outflows from the river, will be considered as part of the overall River
Management System.”127

127. This analysis falls significantly short of what is required for a comprehensive
CCIA for the Project, as required in terms of section 24O NEMA, and as confirmed
by the Thabametsi case.
128. Remarkably, the EIR fails to incorporate and assess the findings of the DWS’s own
comprehensive climate change risk assessment for the Limpopo province of March
2018 titled: “Climate Change Risk and Vulnerability Assessment of Water Resources
in the Limpopo WMA” (“2018 DWS Study”). A copy of the 2018 DWS study is
attached as Annexure A14.
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129. The 2018 DWS Study found significant risks from climate change in the Crocodile
West catchment that contradict the EIR’s findings. These include the following:

129.1. Surface water is expected to decrease in the catchment, and there is low
adaptive capacity to mitigate this threat.128 The study found that “models
predict decreased rainfall and increased temperatures. These factors will
affect the level of water as reduced rainfall and increased temperature will
result in evaporation reducing the level of water even further.”129

129.2. The risk to water quality is high with low adaptive capacity to mitigate
this threat.130 The 2018 DWS Study found that “reduced rainfall and
increased temperatures would result in reduced dilution where total dissolved
solids concentration would increase. This in some cases will lead to increased
algal bloom and other water toxicity.”131

129.3. There is a medium level of vulnerability of harm to the riverine ecosystem and
wetland ecosystem. The projected decrease in rainfall and increased
evaporation from high temperatures will continue to result in the
disappearing of wetlands and impacts on the riverine ecosystem.132

129.4. The risk of evapotranspiration will be high with low adaptive capacity to
mitigate this threat.133

130. The findings of the 2018 DWS Study are consistent with other studies that are
referred to in this appeal and have been submitted in the DEIR and Scoping Report
comments, including the IPCC Report (Annexure A11), the Snaddon Report
(Annexure A7), and the Udall Report (Annexure A5).
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131. The Udall Report, referred to and attached above, concludes that the strong
preponderance of scientific evidence indicates that flows in the Mokolo and
Crocodile (West) Rivers will likely significantly decline as the 21st century warms
due to higher evaporation and evapo-transpiration and increased incidents of flash
droughts.134 Udall cautioned: “South African water and infrastructure planners and
government should prepare for significant Mokolo and Crocodile (West) River
flow reductions and refrain from actions that will increase the risks of undesired
outcomes. Maladaptive actions would include increasing the demands on
these already over-allocated water systems, and contributing to additional
warming by increasing emissions of greenhouse gasses through the
construction of long-lasting, new coal-fired power plants” (emphasis added).135
132. In light of the findings of the above-referenced studies, the EIR’s assertion that the
water balance assessment136 sufficiently considered the uncertainties from climate
change because it analysed a wide range of rainfall scenarios is flawed. This is
because, as mentioned above, precipitation or rainfall is only one factor – affected
by climate change - which influences water availability. Equally, if not more
important, is temperature rise, which would increase evaporation and reduce
available water.
133. Equally problematic is the EIR’s assertion that the potential risks from climate
change do not need to be assessed during the Project approval stage because they
will be considered as part of the overall River Management System. As mentioned,
the risks and threats from climate change have been well-documented in the studies
above, including by the DWS itself (the Second Respondent in this Appeal). A
decision to ignore these threats simply because they will be considered at some
unspecified later time is arbitrary and irrational.
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Failure to assess how the Project might aggravate potential climate change impacts
in the area

134. Like the DEIR, the EIR also failed to assess how the Project might aggravate
potential climate change impacts in the area.

135. For example, the 2018 DWS Study found that climate change could exacerbate
harms from several categories of land use in the catchment, including:

135.1. mining: increased pollution as floods spread pollution and increased
concentration of pollutants due to high temperatures;

135.2. water resource: increased temperatures cause further evaporation;

135.3. urban settlement: increased demand of water quantity and increased water
quality problems; and

135.4. communal settlement: increased demand of water quantity and water quality
challenges.137
136. Despite the Thabametsi case’s confirmation that this is required, there is no expertly
researched report on how the MCWAP2A Project could exacerbate the harms of
climate change for the impacted water resources and consequently communities,
ecosystems and the environment in the Project area more generally.
137. The AquaAssess Report states that “the predicted impacts related to climate change
have not been considered in the assessment of impacts. The primary direct drivers
of the degradation and loss of inland aquatic ecosystems include infrastructure
development, land transformation, water abstraction, eutrophication and pollution,
overharvesting and overexploitation, and the introduction of invasive alien species.
All of these threats will be exacerbated in the future by the predicted shifts in climate.
This means that large-scale water abstraction and transfer projects must take into
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account the probable shifts in climatic and land-use drivers in the near and distant
future. This has not been taken into account in the MCWAP2A, due to an inadequate
examination of the cumulative impacts of the project.”

138. As the EIR evidently did not properly assess these impacts, the First Respondent
could not have properly considered these impacts before making the decision to
issue the Authorisation.

The failure to adequately assess direct and indirect climate emissions from the
Project
139. The EIR’s Assessment of GHG Emissions study’s conclusion that emissions would
cease after construction confirms that there was a failure to assess the Project’s
indirect and cumulative GHG emissions. The report has totally disregarded GHG
emissions as a result of coal-fired power stations and mines that would be enabled
by the MCWAP2A Project. It also does not quantify or attribute a cost to the GHG
emissions that would emanate directly and indirectly (from mines and power stations
that would be enabled) because of the Project.

140. As it did in the DEIR, the final EIR asserts that it did not need to assess indirect or
cumulative climate change impacts even though MCWAP2A would enable future
development that would have significant cumulative “climate change impacts
associated with growth in coal mines, coal-fired power stations, and other related
industry.”138 The EIR deflects any responsibility to assess these impacts because it
claims that “the climate change impacts associated with the power stations, coal
mines and other intended water users need to be assessed as part of the respective
environmental assessments conducted for each of these developments, as they are
the sources of the impacts.”139
141. The EIR’s failure to assess these cumulative and indirect climate change impacts is
a fatal flaw considering the high volumes of GHG emissions emitted by coal-fired
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EIR, section 13.23.
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power stations and mines in South Africa and globally. These are unnecessary and
harmful developments that would be directly enabled and incentivised by the Project.
142. The Appellants have maintained – in the BID, Scoping Report, and DEIR comments
(and the Thabametsi case makes clear) - that a mere quantification of GHG
emissions is not sufficient to constitute a CCIA and a detailed assessment of the full
climate impacts of the water transfer infrastructure. This must include an
assessment of cumulative and indirect GHG impacts of the Project; the impacts on
the Project and the surrounding communities’ and environment’s resilience to
climate impacts; and the costs of the climate impacts caused by the Project.

143. The Thabametsi case also confirms that the assessment of climate change impacts
and mitigation measures “will best be accomplished by means of a professionally
researched climate change impact report”140 and that such an assessment must look
at the “project’s full life-cycle emissions … the activities associated with the project
– mining and coal transportation, and the project’s resilience”141 among other things.
144. For example, in relation to just the proposed Thabametsi power station – if it is to go
ahead - according to its own CCIA and the ERC Report referred to above,
Thabametsi will be one of the most GHG emission-intensive coal plants in South
Africa (and higher than the world average), 60% more so than Eskom’s Medupi and
Kusile coal plants. Thabametsi’s GHG emissions cannot be substantially mitigated.
If the MCWAP2A project is to enable new and extremely emission-intensive coal
projects such as Thabametsi, these climate impacts need to be considered. These
considerations are directly relevant for this aspect (water transfer infrastructure) of
the Project and cannot be left to future assessments or to the individual EIAs of
specific coal mine or power station projects (although they must be assessed
individually at project level as well, as confirmed by the Thabametsi case).

145. In summary:
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145.1. The above factors that form part of a comprehensive climate change impact
assessment are all vital considerations that had to be taken into account by
the First Respondent before any decision to authorise the MCWAP2A Project
could have been made.

145.2. A decision to ignore climate change threats to water availability or indirect
impacts of increased GHG emissions, simply because they will be considered
at some unspecified later time is arbitrary and irrational. Thus, not only does
the failure to adequately consider the climate impacts of the project constitute
a breach of NEMA, but it is also in contravention of the requirements of PAJA.

145.3. All of the above-listed necessary climate change considerations would have
direct impacts on the feasibility of the Project, the severity of the impacts of
the Project and need and desirability of the Project.

145.4. The Chief Director could not have made an informed decision about climate
change impacts from the Project without assessing this information.

Ground 4: Failure to adequately assess and consider the cumulative impacts of the
Project
146. The NEMA EIA Regulations, Appendix 3 section 3(j)(i), requires that “an
environmental impact assessment report must contain the information that is
necessary for the competent authority to consider and come to a decision on the
application, and must include each identified potentially significant impact and
risk, including (i) cumulative impacts…”.
147. The AquaAssess Report highlights the DEIR’s failure to consider the cumulative
impacts of the project, stating:
“The impacts due to sand-mining at borrow pit SS1 (removal of sediment
from the river bed) are considered in isolation. Removal of sand from the
riverbed is likely to result in increased flows and increased erosion as
subsurface alluvial flows are reduced. In addition, water quality is likely to
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decline due to increased turbidity. These impacts, together with reduced
flows from the weir (due to abstraction) and the removal of an additional 2%
of sediment via the desilting works, are likely to result in modifications, in the
long term, to instream and riparian habitat downstream of the weir. While it
is understood that the sediment load is currently elevated due to erosion
upstream, if sediment yield is reduced by approximately 2% per annum, the
cumulative impact to habitats 50-100 years from now, remains uncertain.
The manner of returning the sediment to the Crocodile River from the
desilting works also needs to be included in the impact assessment and
management recommendations.”

148. There are further likely cumulative impacts associated with return flows in the
Mokolo Catchment. The AquaAssess Report highlights that deterioration of
surface and ground water quality in the Mokolo, Lephalale and Limpopo River
catchments is likely; due to runoff and releases from new mining developments
near Lephalale, which will be supplied with water by the MCWAP2A Project.
These cumulative impacts were not sufficiently considered in the DEIR142 – nor
have they been addressed in the EIR.

149. Further, the impacts associated with the development of the Project (including
weir and pipelines) were considered in isolation and the operational impacts
(abstraction and flow regulation) were largely excluded.143

150. These issues have not been addressed in the EIR. Thus the cumulative impacts
of the Project could not have been properly assessed by the First Respondent in
making the decision to authorise the Project.

151. The Snaddon Report also records that the cumulative impacts of the Project have
not been adequately considered, particularly in the context of climate change.144
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152. Clearly the cumulative impacts of the MCWAP2A Project have not been
adequately assessed, as required by NEMA, nor has the First Respondent given
adequate consideration to the cumulative impacts of the Project.

Ground 5: Failure to assess the indirect and socio-economic impacts of proceeding with
the Project

153. With reference to the indirect impacts of Project, the comments on the Scoping
Report and DEIR pointed out that the assessment of potentially significant
environmental issues did not address indirect threats, such as the impacts from the
growth in coal mining, power plants, and industry enabled by MCWAP2A. The EIR
still has not assessed indirect threats from the Project to air quality, land/soil, water
resources, and associated human health, and the socio-economic environment.145

154. By way of an example, the projected industrial growth that would occur in the
Waterberg-Bojanala Priority Area (WBPA) should be assessed: this air pollution
priority area was designated by the Minister in 2012 because of concerns regarding
non-compliance with National Ambient Air Quality Standards (NAAQS). The EIA
must assess the effect of this growth on the WBPA and the priority area’s prospects
of meeting its aim of ensuring compliance with NAAQS – where NAAQS, in certain
areas, are already not being complied with.146 It is worth pointing out that, more than
twelve and eleven years since the declarations of the Vaal Triangle and Highveld
Priority Areas, respectively, there is regular non-compliance with the NAAQS - with
attendant health impacts and violations of constitutional rights - largely as a result of
industrial emissions. There is no reason to assume that the WBPA will not face the
same fate if the extensive planned developments proceed.
155. Importantly, it is evident from the Socio-Economic Impact Assessment (“SEA”)
(Appendix I6 to the EIR) that the Project fails to identify, describe, and evaluate
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numerous project-related costs (social costs) that would be borne not by its owners,
operators, and customers but by society as a whole.
156. This failure to describe all the Project’s potential social costs leaves decision-makers
and the public unable to ascertain the extent of the social costs of MCWAP2A and
whether these costs would, in fact, exceed any anticipated benefits (as the
Appellants submit they would). The SEA should have described these social costs,
in monetary terms where applicable, or if this is not possible due to lack of
information, the SEA should describe these social costs as thoroughly as possible
in non-monetary terms. This would allow decision-makers and the public to properly
assess the economic value of the project.

157. As highlighted above, the EIR acknowledges that the Project would have direct
impacts on water quality and quantity, aquatic habitats, and the species dependent
on the habitat. Changes in the supply of water downstream can substantially reduce
the value of goods and services derived from the adjacent riparian areas, wetlands,
pans, and drylands. These reductions can occur through impacts on crops, livestock,
wildlife, and birds. These impacts would reduce the ability of ecosystems to continue
generating ecosystem services.147
158. Notably – and as stated above under the third Ground of Appeal - the EIR does not
consider the social costs resulting from GHG emissions attributed to the MCWAP2A
Project.

159. The MCWAP2A Project may result in harm not only by direct impacts and damages,
but also by increasing the risk of negative impacts occurring in the future. As
addressed above, the IPCC Report highlights that unless meaningful actions are
taken to reduce GHG emissions, climate change likely will impose many different
types of costs on residents, business, and communities in sub-Saharan Africa.148
147
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These risks impose costs on South Africans. For example, business may incur costs
and realise lower profits by investing in risk-reduction measures, such as moving
away from low-lying areas at-risk of flooding from extreme precipitation events or
sea-level rise. The CPI Report149 referred to above, also provides a good indication
of the high costs of investing in unnecessary and costly coal-related infrastructure.

160. Additional risks are embedded in the Project, itself, and in the activities dependent
on it, as the case for building the Project stems largely from plans to expand
production of coal-fired electricity and coal mines. However, if the demand for
electricity does not materialise or if the power stations are stranded early as a result
of high costs or carbon constraints – which as stated above, is a strong possibility South Africa’s economy - and the well-being of its people, businesses, communities,
and future generations - will be worse off as a result of the MCWAP2A Project.
161. The EIR’s main reason for not addressing the many indirect socio-economic impacts
that would result from the power plant, mining, and industrial development of the
project is: “[t]he impacts associated with the power stations, coal mines and other
intended water users need to be assessed in sufficient detail as part of the respective
environmental assessments conducted for each of these developments, as they are
the sources of the impacts.”150 Once again, the Project proponent is deflecting any
responsibility to assess these impacts because it claims they will be addressed at
an unspecified time in the future. This position is irrational and arbitrary, particularly
considering the potentially significant socio-economic harm that could result from
these major developments.

Ground 6: Failure to accurately consider alternatives to the Project, including the no-go
option
162. Section 24(4)(b)(i) NEMA states that an EIA must include an “investigation of the
potential consequences or impacts of the alternatives to the activity on the
D.J. Dokken, M.D. Mastrandrea, K.J. Mach, T.E. Bilir, M. Chatterjee, K.L. Ebi, Y.O. Estrada, R.C. Genova, B.
Girma, E.S. Kissel, A.N. Levy, S. MacCracken, P.R. Mastrandrea, and L.L. White (eds.)].
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environment and assessment of the significance of those potential consequences
or impacts, including the option of not implementing the activity”.

163. The EIR takes a very skewed and, it is submitted, incorrect approach to the
application and interpretation of section 24(4)(b)(i) NEMA. It provides as follows:
“The “no go option” needs to be considered in light of the motivation as well
as the need and desirability of MCWP-2A (see Section 8). The “no-go
option” (i.e. should MCWAP-2A WTI not proceed) will have the following
implications:
 Underutilisation of the Waterberg coal reserves;
 The development of new power stations is of high strategic
importance with tight timeframes. Without a suitable source of
water, the new power stations will not be possible, with potential
future energy shortages;
 The absence of water will suppress development, with associated
macro-economic implications on a national scale; and
 Without MCWAP-2A Eskom will not be able to implement the
Flue-Gas Desulphurisation (FGD) technology at the Medupi
Power Station to reduce sulphur emissions, which will violate the
related condition in Eskom’s World Bank loan with devastating
economic impacts on the RSA economy”.151
164. The alleged “no go assessment” gives no consideration to the water, wetland,
ecosystem, climate or socio-economic impacts (and benefits) of the Project not
going ahead.

165. It is also not correct that Medupi would not be able to implement FGD without
MCWAP2A. As stated above, this is not the case and is disputed. In any event,
Eskom cannot depend on the implementation of an un-authorised inter-basin
transfer scheme, with international implications, to ensure its compliance with its

151

P366, EIR.

59
own legal obligations. Eskom must comply with the law but the manner in which
it does so should not bring about further negative and harmful impacts for the
country. Eskom’s alleged need for the water from MCWAP2A is self-inflicted and
it could, and should, look to other means to ensure compliance with its legal
obligations.

Ground 7: Authorisation of the Project in the absence of material information and impact
assessments attached to the Authorisation

166. The First Respondent authorised the Project in the absence of material
information and impact assessments attached to the Authorisation and, in doing
so, failed to comply with section 24O (the requirement that the competent
authority take into account any pollution, environmental impacts or environmental
degradation likely to be caused if the application is approved or refused) and
section 24E NEMA, which requires that, “[e]very environmental authorisation
must as a minimum ensure that— (a) adequate provision is made for the ongoing
management and monitoring of the impacts of the activity on the environment
throughout the life cycle of the activity”.

167. The Authorisation requires the Applicant to conduct and prepare a number of key
substantive technical studies and investigations that should have been part of the
record prior to the First Respondent making a decision on the Application. This
includes the following:
167.1. a Phase 1 palaeontology assessment “to assess the value and
prominence of fossils along the Central Route”;152 (condition 48);
167.2. a sediment study “must be conducted … to determine the baseline
sediment balance associated with the Vliepoort Abstraction Weir, the
potential risks and benefits of sediment abstraction and return during the
operational phase of MCWAP-2”;153

152
153

Condition 48, Environmental Authorisation.
Condition 36, Environmental Authorisation.

60

167.3. “[a] team consisting of a terrestrial ecologist, aquatic ecologist, botanist,
heritage specialist and social specialist must be established, this team
must conduct an environmental sensitivity survey of the entire project
footprint prior to construction”;154
167.4. “[t]he ecological status of the Matlabas River needs to be determined
during the high-flow period, prior to construction. … Furthermore, a study
of the potential introduction of nuisance and invasive species into the
Matlabas must be conducted”;155

167.5. “[b]aseline monitoring needs to be undertaken to determine the preconstruction state of the receiving environment, the baseline monitoring
will serve as a reference to measure the residual impacts of the project”;156
and
167.6. “[a] Rehabilitation Management Plan must be developed [and] … must be
submitted to the DEA for approval before completion of construction
activities.”157

168. These studies and investigations cover material information that the First
Respondent must have reviewed and considered prior to making an informed
decision regarding the Project. Without these studies, the First Respondent
could not have taken into account all the pollution, environmental impacts
or environmental degradation likely to be caused by the Project. By requiring
them to be conducted, the First Respondent has confirmed the significance of,
and need for these impacts to be considered. Yet the outcomes of these studies
can have no bearing on the First Respondent’s decision to grant or refuse the
Environmental Authorisation. In addition, I&APs cannot comment on these
potential impacts if they are considered after Authorisation is granted.
154
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169. Indeed, in the Thabametsi case, the High Court affirmed that the NEMA
regulations “require that the environmental impact assessment report to contain
all information that is necessary for the competent authority to consider the
application and to reach a decision including an assessment of each identified
potentially significant impact.”158 In that case, the Court held that the decision to
uphold the environmental authorisation was flawed because the Minister had not
considered a climate change impact assessment report or a paleontological
impact assessment report prior to making a decision on the authorisation, and
that requesting these reports to be prepared after the fact was unlawful.
170. Here, the First Respondent’s request for the Applicant to prepare and undertake
multiple investigations after granting an Authorisation is equally flawed.

Ground 8: Decision to issue the Authorise contravenes NEMA Principles, the Constitution
and PAJA
171. Finally, the First Respondent’s decision to authorise the Project in the absence of
key information and assessments; and despite the evidence that the Project is not
necessary or desirable and would have substantial negative impacts as indicated
above, is in contravention of the NEMA, including the section 2 NEMA Principles,
which include:

171.1. the principle that development must be socially, environmentally and
economically sustainable;159

171.2. the requirement that sustainable development requires the consideration of
all relevant factors including that the disturbance of ecosystems and loss of
biological diversity are avoided, or, where they cannot be altogether avoided,
are minimised and remedied;160
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171.3. the requirement that sustainable development requires the consideration of
all relevant factors including that a risk averse and cautious approach be
applied, which takes into account the limits of current knowledge about the
consequences of decisions and actions;161

171.4. the requirement that environmental management must be integrated,
acknowledging that all elements of the environment are linked and
interrelated, and it must take into account the effects of decisions on all
aspects of the environment and all people in the environment by pursuing the
selection of the best practicable environmental option;162

171.5. the requirement that environmental justice must be pursued so that adverse
environmental impacts shall not be distributed in such a manner as to unfairly
discriminate against any person, particularly vulnerable and disadvantaged
persons.163

172. Given that the Project will give rise to substantial negative impacts for human health,
the environment and the climate, the First Respondent’s decision to issue the
Authorisation is also not aligned with the Constitution, particularly the right to an
environment not harmful to health or wellbeing.164
173. Further, and finally, the Appellants submit the First Respondent’s decision
constitutes unlawful conduct as set out above and there are grounds for review
under PAJA.

CONCLUSION
174. The First Respondent’s decision to authorise the Project is unlawful, in that it failed
to comply with, inter alia, the Constitution and NEMA as outlined in the Grounds of
Appeal set out above.
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175. For all of these reasons, the Appellants submit that the Appeal should succeed and
that the Authorisation granted to the Second Respondent by the First Respondent
should be set aside.
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