SUPPLEMENTARY OBJECTIONS BY EARTHLIFE AFRICA NPC IN RESPECT
OF THE NERSA LICENCE APPLICATION OF THABAMETS!I POWER COMPANY
(PTY) LIMITED

AFFIDAVIT

I, the undersigned

PHILLIPINE LEKALAKALA

state under oath as follows:

1. amthe Director of Earthiife Africa (“Earthlife”), a registered non-profit company
with registration number 2017/449921/08.

2. The facts contained in this affidavit are true and correct and, save where the
context indicates otherwise, are within my personal knowledge.

3. Where | make legal submissions, | do so on the advice of my legal
representatives. To avoid burdening these submissions unnecessarily, | have not
altached all of the correspondence and other documents to which | refer, but
copies of them are available, and can also be provided on request,

INTRODUCTION

4. In December 2016, Earthlife submitied objections (“the initial NERSA
objections”) - by way of an affidavit deposed to by me - to the application made
by Thabametsi Power Company (Pty) Limited, to the National Energy Regulator
of South Africa ("NERSA") for a licence to operate the first phase (630MW) of
the proposed 1200MW independent power producer (“IPP") Thabametsi coal-
fired power plant ("Thabametsi"), and the notification to stakeholders in terms of



&1

section 11 of the Electricity Regulation Act, 2006 (“ERA”) of November 2016,

The initial NERSA objections are aftached (without annexures) marked *B1".

The applicant is Thabametsi Power Company (Pty) Limited and the proposed
power station (1200MW at full capacity to be built in 2 phases) will be based in
Lephalale, Limpopo.

These objections are made on behalf of Earthlife. Earthlife was founded as a
non-profit organisation in 1988. It works to encourage and support individuals,
businesses and industries to reduce pollution, minimise waste and protect our

natural resources,

Earthlife forms part of the Life After Coal campaign - a campaign made up of the
Centre for Environmental Rights ("CER”"), Earthlife and groundWork, which aims
to discourage investment in new coal-fired power stations and mines; accelerate
the retirement of South Africa’s coal infrastructure; and enable a just transition to
renewable energy systems for the people.

It was submitted — in the initial NERSA objections - that issuing a licence to
Thabametsi would contravene the following provisions of the National Energy
Regulator Act, 2004 ("NERA”) and the ERA:

8.1. section 10(2)(e) of ERA — as it is unlikely that Thabametsi will be able to
comply with environmental and other legisiation as required, and it has
neglected ta tender relevant information in this regard in its application;

8.2. section 10(1) of NERA - as licensing Thabametsi would not be consistent
with the Constitution of the Republic of South Africa, 1996 ("the
Constitution”) and other applicable laws, as required;

8.3. section 10{1)(b) of NERA — as licensing the power station would not be in
the public interest, and




8.4. section 2 of ERA - as licensing the power station would not be in line with
the objects of ERA, which include the following: “fo (a) to achieve fhe
efficient, effective, sustainable and orderly development and operation of
electricity supply infrastructure in South Africa; (b) ensure that the interests
and needs of present and future electricity customers and end users are
safeguarded and met, having regard to the governance, efficiency,
effectiveness and long-term sustainability of the electricity supply
industry within the broader context of economic energy regulation in
the Republic;... and (g) facilitate a fair balance between the interests of
customers and end users, licensees, investors in the electricity supply
incustry and the public.” (emphasis added)

Thabametsi Power Company (Pty) Ltd responded to the initial NERSA
objections, and the response was made available by NERSA on 9 February 2017
(“Thabametsi’s response”). While | do not address Thabametsi's response in
this affidavit, | place on record that Earthlife disputes the submissions made in
Thabametsi's response. CER will be able to address and respond to any issues
that may arise in relation to the submissions in Thabametsi's response, at the
public hearing for Thabametsi's application scheduled for 27 March 2018.

Since the initial NERSA objections, the following developments have occurred:

10.1.Research and studies have been conducted and reports published on the
least-cost electricity options for South Africa by organisations such as the
Council for Scientific and Industrial Research (“CSIR") and Meridian

Economics;
10.2.1the Minister of Environmental Affairs’ decision on the appeal of the

Thabametsi environmental authorisation has been taken on judicial review
and judgment in this matter was handed down on 8 March 2017 (“the
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Thabametsi case”),



11.

12.

10.3. Thabametsi submitted its final climate change impact assessment in June
2017, on which Earthlife commented in July 2017;

10.4.the Minister's re-decided Earthlife’s appeal (of 30 January 201 8) - inrelation
to the climate change ground of appeal ~ and Earthlife will imminently take
that second decision on review to the High Court (“the second
Thabametsl case”);

10.8.new information on Thabametsi’s anticipated water and air impacts
(demonstrated and explained in more detail in relation to Thabametsi's
other licence applications — at paragraphs 57 to 63 below) has been made
available;

10.6. objections have been submitted by groundWork and Earthlife - in March
2018 —in respect of Thabametsi's water use licence application; and

10.7.there have been additional engagements with NERSA,

Most of these developments were brought to NERSA's attention in
correspondence referred to below. In any event, | hereby supplement Earthlife’s
initial NERSA objections with this submission.

This affidavit sets out below:

12.1.a brief summary of the risks and potential harms associated with the
proposed Thabametsi power station;

12.2. relevant new developments that have taken place since the initial NERSA
objections; and

12.3. Earthlife's objections to Thabametsi's NERSA application.
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13. On 28 February 2018, Earthiife’s attorneys, CER, were advised by NERSA that
the public hearings in respect of the NERSA generation licence applications for
Thabametsi and the other preferred bidder under the Coal Bassload IPP
Procurement Programme, Khanyisa (600MW to be based in Mpumalanga) would
be taking place, at NERSA’s offices in Pretoria, on 27 March 2018.

14. | place on record that Earthlife does not regard the Thabametsj application as
being ripe for hearing, nor does it regard the process followed in relation to the
hearings as procedurally fair. | say this based on, inter afia, the reasons set out
in our letter to NERSA of 18 February 2018, wherein we (Earthlife and
groundWork) requested that the hearings be postponed pending:

14.1.the promulgation of a revised Integrated Resource Plan for Electricity
(lIIRPH);

14.2.the final determination of the upcoming court challenge against
Thabametsi: and '

14.3.the issuing of the outstanding licences to Thabametsi.

15.  In subsequent correspondence to NERSA (referred to below) — CER requested
further information in relation to the process to be followed at the hearings and
also pointed out its concern that the hearings were not being held in the areas
where the proposed power stations will be based — effectively excluding
community members who cannot travel to Pretoria to be at the hearings. CER
strongly suggested that NERSA make the necessary arrangements to ensure
that the hearings are fair, but no response has been received from NERSA.



16. Our participation in the NERSA public hearings notwithstanding, Earthlife stands
by its objection to this application proceeding and its concerns in relation to the
hearings' procedural faimess, and continues to reserve its rights in this regard.

BACKGROUND: THE PROPOSED THABAMETSI POWER STATION AND THE
IMPLICATIONS OF LICENSING IT

17.  The Thabametsi power station would be located in the Mokolo Catchment, one
of the most water-stressed catchments in South Africa, and in the Waterberg-
Bojanala Priority Area, an air pollution priority area, designated by the Minister of
Environmental Affairs in 2012 because of concerns regarding non-compliance
wilh National Ambient Air Quality Standards ("NAAQS").

18.  For an expensive and unnecessary contribution to the grid, Thabametsi would
further threaten water resources and air, and exacerbate climate change in this
already-impacted area, thereby threatening the health and well-being of nearby
communities and ecosystems. This would not be in the public interest.

19.  As demonstrated by the research of CSIR and Meridian Economics (see
paragraphs 30 to 32), | am advised that power from Thabametsi is not necessary
to meet South Africa’s current or projected energy demand. Thabametsi would
produce expensive coal-based electricity for Eskom SOC Limited (“Eskom”); and
ultimately consumers — at least 40% more expensive than the latest renewable
energy projects.! The research shows that South Africa does not need a coal
(or nuclear or gas) power procurement or construction programme. Renewable
energy, supplemented by flexible technologies and storage (and potentially
open-cycle gas turbines for peaking), should instead be used meet South Africa’s

! See p7 of CSIR’s Cost of new power generators in South Africa, available at http: A, ee.co.za/wp-

conient/uploads/206/10/New_Power_Generators RSACSIR JAOC20 16,




electricity demand.? This would be significantly less harmful to human health and
the environment.

20.  Thabametsi would — according to its own climate change impact assessment and
a peer review that the Minister of Environmental Affairs commissioned (see
paragraph 51} - also have very high greenhouse gas (“GHG") emissions which
cannot be substantially mitigated. South Africa has commitied to reduce its GHG
emissions through its ratification of the Paris Agreement. Thabametsi would
move South Africa in the wrong direction in the urgent fight against climate

change, contrary to the country's international obligations.

21. From a climate impacts perspective, not only would Thabametsi emit large
quantities of GHGs, but its own water supply is also extremely susceptible to
threats from climate change (see paragraphs 44 and 108 to 118). As discussed
in Thabametsi's Climate Resilience Assessment Report (forming part of the
climate change impact assessment, and addressed in more detail below) and
the report of Brad Udall, Senior Water and Climate Research Scientist/Scholar
at the Colorado Water Institute in Colorado State University, attached marked
“B2”, climate change is very likely to reduce flows in the water catchments that
would supply Thabametsi, putting it at risk of becoming a stranded asset.

22. Even without the effects of climate change, there is a strong likelihood that there
will not be sufficient water to meet Thabametsi's water needs for the expected
duration of the power station's lifespan (see paragraphs 108 to 118). Thabametsi
is expecting to receive water from the Mokolo Dam, where demand will exceed
supply by 20193 2 years prior to when Thabametsij is expected to be operational.
Thabametsi's water security depends entirely on the successful and timely
implementation of the Mokolo-Crocodile Water Augmentation Project Phase 2

* See plii, Meridian Report, avaitable at htip://meridianecaromics,co.za/wp-

contant/aplosds/2017/11/ Eskoma-financial-crisis-and- the-viability-oF- oalfire d-power-in-

SA_ME 20171115, pdf

* DWS, Limpopo Water Management Area North Reconciliation Strategy (Draft), section 6.3.2, Figures 7.2 and
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("MCWAP2") — which would transfer water from the Crocodile West to the
Mokolo River catchment.  However, MCWAP2 is long delayed and faces
considerable technical, financial, and environmental risks. It is not certain that
the project will be approved, much less by 2019, thus potentially threatening
current and future water allocations in the catchment, including Thabametsi's

potential supply.
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Moreover, in a catchment where demand exceeds supply, and the future supply
of water is uncertain, an allocation to an unnecessary coal-fired power station
seriously threatens the water supply for existing water users, including the
Lephalale Municipality, agriculture, and the (yet-to-be-determined) Ecological
Reserve.

24.  In addition, water and air pollution from Thabametsi's power plant and coal ash
dump threatens the water resources and air quality in the Waterberg-Bojanala
Priority Area. As discussed in the report of Evan Hansen, M.S., attached marked
"B3", Thabametsi's proposed toxic coal ash dump would be built over several
fault lines, seriously threatening the underlying aquifer, surrounding communities
and ecosystem, should toxic coal ash leach out. This and other threats are
further discussed in paragraph 59 below, Moreover, Dr. Ranajit Sahu and Dr.
Andy Gray in the United States, have conducted air dispersion modelling and
screening for the air pollutants sulphur dioxide (“$02"), oxides of nitrogen
("NOx"), and particulate matter (“PM") from the proposed Thabametsi power
plant, along with the emissions of the existing Eskom Matimba and Medupi power
plants (within a 15km radius of Thabametsi's proposed site?), and the proposed
Thabametsi mine that would supply coal to Thabametsi (see report attached
(without annexures®) marked “B4”). As discussed in paragraph 63, the results
indicate that the three power plants and the Thabametsi mine would significantly
worsen air quality in the Waterberg-Bojanala Priority Area. in other words, the

4 Table 7.6, p140, Final Environmental Im pact Report for Thabametsi Power Station.
®The raw data, referred to in, and attached to, the report, along with Or Sahu and Gray’s CVs can be made

available on request.



addition of Thabametsi (along with its mine) will degrade air quality in the
Waterberg-Bojanala Air Quality Priority Area.

25, For these reasons, the licensing of Thabametsi would not be in line with the
Constitution of the Republic of South Africa, 1996 (“the Constitution”) and other
applicable laws, would not be in the public interest, and would not help achieve
the efficient, effective, sustainable and orderly development and operation of
electricity supply in South Africa, as required by ERA,

DEVELOPMENTS SINCE DECEMBER 2016 TO SUPPLEMENT THE INITIAL
NERSA OBJECTIONS

Research, studies, and reports on the least-cost electricity options for South
Africa

26, The IRP 2010 - 2030 (promulgated in 2011) (“IRP 2010") states that the IRP is
a "living plan” that is “expected fo be continuously revised and updated as
necessitated by changing circumstances. At the very least, it is expected that the
IRP should be revised by the Department of Energy (DoE) every two years'®
Although draft revised IRPs have been published in 2013 and then again in 20186,
the IRP 2010 has yet to be formally revised and updated in the 7 years since its
promulgation.

27. When the initial NERSA objections were made, a draft base case and
assumptions for a revised IRP and a draft integrated energy plan (“IEP”) had
been published for comment in November 2016.7 Although it was indicated in
December 2017 (and then again in February 2018) by previous Energy Minister

& P7,IRP 2010 ~ 2030,
" The relevant documents and presentations by stakeholders are available here on the DoF website

hith://www, enargy. gov.za/iNPAirp- 2014, ki,
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(David Mahlobo) that the IRP had been approved by Cabinet® the latest news

on the IRP is that it has been sent back to Cabinet for ‘reprocessing"”.®

28, CER and numerous other organisations and companies submitted comments on
the dratt IRP base case and assumptions in or before March 2017. The CER
comments highlighted the unlawfulness and unconstitutionality of an IRP that
proposes new coal (including Thabametsi) in light of the heaith, air, water, and
climate impacts and in light of the fact that no new coal is needed. 1¢

29. Circumstances around electricity demand and planning have changed drastically
since the IRP 2010 was promulgated.

29.1 Firstly, South Africa currently has - and for some time has had - excess
capacity. In January 2017, Eskom confirmed that it had a surplus of 5
B600MW at peak and could meet any increase in demand until 2021.1 In a
statement of August 2017 by the then Eskom Chief Executive Officer,
Johnny Diadla, it was said that “fwlhereas security of power supply was the
key concern two years ago, the focus has now shifted to managing surplus
capacity” '? Eskom's Medium Term System Adequacy Qutlook for October
2017, concludes that "the system is adequate in the short- to medium-term
fo meet demand from 2017 to 2022 in alf the scenarios studied’.®

7

* Media articles on the energy indaba: hilps//wwwd
p readness-grips-tho-energy-sector E WISV W WDIY;

filtps /wws dailyiniever il cozafopinioniste/2007-12- 11-mahiobos- hucleae-farce-will-implode our-

futiere/ it Wi-AwEW WD ittps://m, o2 com/Econamy/nustear-wilhappen-20171210-2;

herpe/ fwaewinlcoza/businessreport/economy/all yes-ar-gazetie-to-see-who-gets-what-from-integrated-
Sneigy-plan: 12356483 | _;_;;_t_‘;zg.:jjv.:ww,ioi(mza!b_usig_afessmreportfreviemddn1‘e;zrated~resm;me-;;iz1n~gets—-
approvad:1230/488; see also hitps://www .ol co.zafarticle/local-news/25795 2/mahlabo-miclear-not-dons-
deat,

® See htipsi/foowesbusinesdive.co.ra/bid/national/2018-03 ib-integratedresource-plan-sent-hack-to-cabinet-
forreprocessing/.

0 CEfYs comments are available here httpsi//oenorg.za/wo-content/uploads/2016/08/CER-IRP-Base-Case-(E -
Lomments-31-3-2047. pdf.

H See hitp:/fvoww,eskom,coza/nows/Pages/lann24, asox.

' See hitp:/fwynw.eskon oo zafmews/Pagos/Augs 10.aspx.

13 5ee section 6, page 12 at

hitp/ fwwny.eskom.co.za/Whatweredaing/SupplvStatus/Documeants/MISAD_Qet2017Report.pdf
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29.2. Secondly, renewable energy saurces from solar photovaltaic (“PV”) and
wind are now much cheaper than they were when the IRP 2010 was
promulgated. The price of Thabametsi's electricity will be R1.03 per kilowatt
hour (“KWh"), whereas the price of electricity from solar PV and wind in the
latest rounds of the reﬁewable energy IPP procurement programme is 62¢
per KWh."  Excerpts of the comparative cost study of the CSIR, which
confirm this, are attached marked "B5".

30. A November 2017 report by Meridian Economics ("the Meridian report”),'
relying on modelling by the CSIR, finds that in a 34 year, least-cost aptimised,
power system operation and expansion plan, no new coal-fired powel capacily
is built after Eskom’s Kusile power station. It states, “new coal and nuclear
plants are simply no longer competitive. When new capacity is required,
demand is met at lowest cost primarily from new solar PV and wind” (emphasis
added).'8

31. The Meridian report also concludes that Eskom should accelerate the
decommissioning of 3 of its older coal-fired power stations (Hendrina, Grootviei
and Komati} and curtail the completion of Kusile units 5 and & in order to save
costs. The report finds that these interventions can be achisved without affecting
security of supply and could save Eskom up to R17 billion.

32.  The Meridian report is attached marked “B8". In this instance, the CSIR modelling
demonstrates that demand can be met at least cost without any new coal,
including Thabametsi.

33. Itis therefore clear that there is no need to licence new coal capacity and that
NERSA should, instead, commit itself to rapidly increasing renewable energy

1 Seej_}ji;jj;},;//vwmz.s'ar.«..,r.'-r;>;<'e.s/"x-vr.ygom'entfgp!oads/‘}i()i(i/:ll‘)/”f‘-l:-zw Pawer Generators RSA-CSIR-140602016, i¢f
at page 7. ‘
5 Avallabte at _l],lj};;r;[['lg]_t_{_['_i_(}?,‘_rl'_l'lﬁt?()nf)_i{}_!!':;.S.(‘('Ll{a/’\*v'k%(”.0!!l"?!iU!!NOREM/ZDJ.?/J1[553(0!’!13-1 ancial-crisis-and-the-

viahility-ol-coalfire-power-in-84_ME 20171315.pdf,
- Q\\\\/

16 p3, Executive Summary, Meridian Report,
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sources, which are cheaper than coal power and do not have the same high
environmental and health costs. It is also clear that a decision o license a new
and expensive coal-fired power station with a lifespan of 30 — 40 years, while a
revised IRP is pending, would be premature.

34, On 1 September 2017, the then Minister of Energy (Mmamoloka Kubayi)
announced that all future IPP programmes would be on hold until the
promulgation of the IRP.*” CER wrote to the DoE IPP office to ascertain whether
this included the preferred bidders under the first bid window of the coal baseload
IPP programme’® — it responded saying that it was likely (in light of the Minister's
statement) that the preferred bidders - Thabametsi and Khanyisa — would be
afforded extensions in respect of the commercial and financial close deadline. 19

35. CER has previously (in the letter to NERSA of 16 February 2018, referred to
below) advised NERSA that it would be premature to make any decisions in
respect of the two coal IPP preferred bidders (this includes the proposed
Khanyisa coal-fired power station, which will be based in Mpumalanga) in the
absence of a revised, updated and rational IRP. The Life After Coal campaign
has also written to the Ministers of Energy - Mahlobo (previous) and now Jeff
Radebe (current) - setting out the key principles which the IRP must, at a
minimum, adhere t0.?° The Life After Coal campaign has always maintained that
there must be full and reasonable consuitation in relation to South Africa’s
electricity plans. Furthermore, and in the letter to Minister Radebe {(of 28
February 2018), it was to pointed out that decisions on South Africa’s energy mix
must be taken with proper regard to what is in the best interest of all South
Africans, in accordance with the Constitution, and that there is simply no need
for new coal or nuclear power in South Africa’s energy mix. The addition of such

7 See bittp:/ fwww. energy.gov.za/files/viedia/or 20 17 /(PP- Media%2058tatament-0LSeptember20L7, pdf,
¥ The letter to the IPP office can be accessed hiere hitps://cer.org za/wp-content/uploads/ 2006 /07 /CER-
Letter-to PP-office 15-Sept-2017.pdt,

13 See the IPP Office response here ?zttps:jfcer.or{’.za/w;)-grnntent/il;:ioads/Z03.ﬁjf)?/’Res;ponse»to--CER~$Gttg{;
A5-5ep 1 7-1 11017 pdf.

 See the latest letter of 28 February 2018 at hitps://cer.org.za/news/south-africas-energy-Tuture-at-stake-

life:after-coal-campaign-writes-to-new-energy-minister-ieff-radobe.
N/
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sources would make the new IRP unreasonable, irrational, and unconstitutional.
We maintain that any version of the IRP Update which c¢ontains new coal or
nuclear power: will not provide South Africa with least-cost electricity, will not
promote social and environmental justice, will not uphold and protect the health
and wellbeing of South Africans, and will not enable South Africa to mest its

international climate change obligations.2!

36. The Life After Coal campaign, along with Greenpeace Africa, wrote to the Minister
of Energy on 22 March 2018,22 in response to the Minister's statement of 8 March
2018 advising that he had instructed the IPP Office and the Director General to
sign the Coal Baseload IPP projects. Qur letter emphasised that the coal IPP
projects are not yet capable of reaching commercial and financial close. Both
projects are embroiled in legal challenges from groundWork and Earthlife, and they
still require numerous licences and authorisations — which are also likely to be
challenged. Life After Coal and Greenpeace Africa — in recording our objections to
the signing of the coal IPPs - explained in the letter, that finalising these projects
would be premature and impermissible.

37. ERA (section 10{2)(g)) requires an applicant to provide evidence of compliarice
with any IRP applicable at that point in time. In the initial objections, | pointed out
that this requirement was clearly premised on the assumption of there being a
regularly updated accurate IRP — which is certainly not the case today. It is also
worth pointing out that an irrational and unreasonable revised IRP is likely to be
subject to legal challenges from civil society organisations, including the Life After
Coal campaign. NERSA should independently assess whether its licensing
decisions are aligned with accurate demand projections; current electricity prices;
climate change and international obligations; and economic, social, and
environmental circumstances.

2 A copy of the lettar can be accessed at hitps://cer.oresa/news/soulh-africas-enorpy-Future-at-staka-lifo-
after-coal campaian-writes-to-new-enerpyidnister-ieff-radebe.

2 A copy of the letter can be accessed at hitps://cer.ore.za/wp-content/uplaads/2018/03/L AC-and-GP-letter-
to-Minister-Radebe-on-(PPs-22-3-18 signad,docx.pdf and the annexure is here: https://cer.org.za/wp-
content/uploads/2018/03/Letter-to-Minister-Radebe_March-2018.pdf.
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The Thabametsi case

38. The case of Earthlife Africa Johannesburg v the Minister of Environmental Affairs
& Others® (“the Thabametsi case”) was launched in 2016 to review the Minister
of Environmental Affairs’ decision to dismiss Earthlife's appeal of Thabametsi's
environmental authorisation, and the decision of the Chief Director:
Environmental Authorisations to issue an environmental authorisation to
Thabametsi.?*

39. The Minister, in her appeal decision of 2016, acknowledged that Thabametsi's
climate change impacts had not been comprehensively assessed and she
amended the authorisation conditions to require Thabametsi to conduct a climate
change impact assessment (“CCIA”) and a palaeontological impact assessment
(“PIA"). Notwithstanding this acknowledgment, the Minister allowed the
authorisation to remain in place: she did not set it aside pending the outcome of
the CCIA and the PIA as she should have done. In the Thabametsi case, this
decision, and the decision to authorise the power station, were taken on review
by Earthlife — with a focus on the need for a CCIA as part of an environmental
impact assessment (“EIA") for a proposed coal-fired power station and the need
for climate impacts to be considered before a decision is taken in relation to an

gnvircnmental authorisation.

40. The case was heard before Judge John Murphy in the Pretoria High Court in
March 2017. The main legal issues before the court were, in short;

* Earthlife Africa Johannesburg v Minister of Environmentol Affairs and Others [2017] 2 All SA 519 (GP),
available al: hitps//cer.org.za/wp-content/uploads/2017 /03 ludpment-Earthlife-Thabametsi-Final-06-03-
ALl

# The court papers are available on the CER website at httpsr//eer.org.za/programmes/poliation-climate-
change/litigation/the-proposed-thabametsi-ipp-earthlife-africa-johanneshurg-v-department- of-
environmental-affars-thabamelsi-power-project-pty-itd-and-olhers.
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40.1. whether there is an obligation to consider climate impacts as part of an EIA

for a proposed coal-fired power station: and

40.2.if there is such an obligation, whether the climate impacts were already
adequately considered in Thabametsi's EIA — as alleged by the
respondents (government and Thabametsi) opposing the application.

41, Judge Murphy's judgment of 8 March 201725 found, inter alia, that:

41.1. climate change impacts are indeed relevant factors that must be considered
as part of an EIA for a coal-fired power station in terms of the National
Environmental Management Act, 1998 (NEMA). The court held that “the
respondents’ complaint that without explicit guidance in the law on climate
change impact assessments, Thabametsi could not be required to conduct
a climate change impact assessment, as there Is no clarity on what is
required, is unconvincing”;

41.2.the alleged assessment of climate impacts by Thabametsi in its EIA "was
wholly insufficient’, and when the Chief Director made his decision to grant
the EA, he was possessed of “scant climate change information™:

41.3. a CCIA requires more than just a quantification of projected GHG emissions
~ broader impacts must be considered; such as consideration of the fact
that the power station will be based in a water-stressed region thereby
“aggravat{ing] the impact of climate change in the region by contributing to
water scarcity, raising in turn questions about the viability of the power
station over its lifefime.” It also stated that such an assessment would be
best done by means of a professionally-researched report; and

3 The Thahametsi judgment can be accessed at i\_l‘.tn.‘;:/;’cei‘.()fgu?:ﬂf\.*ij‘r_t'?r)n‘tent,fup!()ii#}ﬁf2(2_§7;’053/llu‘f?n’leﬂb
Larthlife-Thabametsi-Final-06-03-201 7, pdf.
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41.4. the mere existence of policy calling for new coal-based slectricity (such as
the IRP or a Ministerial Determination in terms of section 34 ERA) does not
exempt the decision-maker from exercising its independent discretion on
the assessment of the impacts, stating that the "assertion that the
instruments constitute binding administrative decisions not to be
circumvented to frustrate the establishment of authorised coal-fired power
‘stations is unsustainable, as is the notion that their mere existence
precludes the need for a climate change impact assessment in the
environmental authorisation process. Policy instruments developed by the
Department of Energy cannot alter the requirements of environmental
legisiation for relevant climate change factors to be considered’ *®

42. The court set aside the Minister's decision in relation to the climate change
ground of appeal of Earthlife’s appeal; and ordered the Minister to reconsider the
climate change ground of the appeal after considering, inter alia, Thabametsi's
CCIA and public comment thergon.

Thabametsi’s climate change impact assessment

43. Induly 2017, Thabametsi's final CCIA and PIA were published for comment along
with a revised Environmental Management Programme ("EMPr"). The draft CCIA
and PIA had been published for comment in January 2017. CER, on behalf of
Earthlife, commented on the draft CCIA and PIA in February 2017 .27

44. The final CCIA —which consists of a Summary Report for the CCIA and PIA (“the
Summary Report’) and annexures, including a GHG Assessment Report
(appendix D to the Summary Report); Climate Resilience Assessment Report

6 See paras 95 - 96, Thahametsi judgment.
7 The comments are available on our website at https:/foer.org.za/wp-tontent/uploads/2016/07 fFLA-
Commants on-teaft-CTIA-PIA-27-2-17 pdf The draft CCIA and PIA can be accessed here -

hitps://frer, org.zafwp-content/uploads/2016/07/ Thahametsi-Drafi-Summary-Repork-Jani 7. pdf,
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(appendix E to the Summary Report); and a Water Resource Report (appendix

E1 to the Summary Report) - finds, inter alia, that:28

44.1."the Project's GHG emissions are estimated to be 5 186 749 f CO2e
annually during operations on completion of Phase 1, and 9 879 522 t CO2e
annually on completion of Phase 2. Using benchmarks of international
lender standards with respect to the magnitude of annual emissions from a
development ... the magnifude of this Project’'s GHG emissions is
considered to be Very Large”- the highest passible rating, which translated

to an overall significance rating of "High (Negative)";®®

44.2. "[wihilst the Project will likely have a High (Negative) impact with respect to
GHG emissions, it is important to consider the contextual information
relating {o South Africa’s energy conlext, national energy plans including
the planned increases in baseload power to meet needs, the role of coal to
meet increased baseload power requirements and the high emissions
intensity of the older Eskom plants..."*

44.3. "[ijt is important to note that the choice of technology and the size of the
plant constrain the extent to which technology-based GHG mitigation
measures can be used’;

44.4. "ftlhe Coal Baseload IPP Programme calls for projects with a maximum of
B00MW capacity and the strong emphasis on and requirement for
redundancy for IPP baseload projects means that the selected

configuration for the Thabametsi plant is four 150 MW boiters and two 315
MW steam units. This has some important implications with respect to plant

** The relevant CCIA reports can be accessed at itips://cer, org za/programmes/polluiion-clin ate-change/key:
carrespondence. The other documents that make up the CCIA, as well as the PIA and EMPr, can also be made
available on request.
P18, Summary Report.
3 p18, Summary Report,
3L p19, Summary Report.

Tl
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efficiency: ... It is not possible to use more efficient (and less GHG
intensive) supercritical or ultra-supercritical steam technologies, which are
rarefy applied to ‘small scale’ 300 MW units due to the comparatively high
cost of materiafs to support supercritical stearn on a small scale ... Typical
steam turbine configurations used in commercial power plants include non-
reheal, single reheat and double reheat configurations. Double. reheat
offers the most efficiency but is used in larger 600 MW units .. "2 \Water
availability also impacts on the choice of technology, and thus the efficiency
of the selected technaology;3

44.

o

The Climate Resilience Assessment Report highlights water availability as
the main, as well as a high, risk;3

44.6. ‘[clconcern exists amongst some residents that limited water resources
arebeing diverfed away from communities and farms to industrial users
including mines and power plants. Water infrastructure issues exist in some
communities and farms have suffered from drought impacts in the past.
There is a risk that, under & scenario of increasing water stress in the
region, industrial users are increasingly ‘blamed’ for water shortages, and
this may threaten the social license (sic) to operate for industrial users in
the region...”® and

44.7. the additional studies the (namely the CCIA and PIA) do not alter the
conclusion inThabametsi's original environmental impact report (“EIR”) that
the impacts are expected to be of "medium to low significance” with the
implementation of appropriate mitigation measures; although the impact
raling associaled with the climate impacts is high. No further

32 p19, Summary Report,

3 p20, Summary Report.

* p X) and Xil, Climate Resilience Assessment Report,
# p Xi, Climate Resilience Assessment Report,
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recommendations or conditions are required to be included in the

Environmental Authorisation for the project.

The Summary Report, Climate Resilience Assessment Report, and GHG
Assessment Report are attached marked “B7”, “B8” and “B9” respactively.

Thabamaelsi’s revised EMPr (the relevant excerpts of which are attached marked
“B10") proposes some of the following measures to mitigate GHG emissions and
climate impacts:

46.1, developing and implementing a GHG management policy and plan;*

46.2. developing a plan to minimise coal feed variability and implement coal
drying wherever possible 1o enhance plant thermal efficiency and reduce

GHG emissions;®

46.3. implementing flue gas and cooling system heat recovery and recycling to
enhance plant thermal efficiency and reduce GHG emissions;*

46.4, considering the use of co-firing of coal with low carbon sustainable biomass
{o reduce GHG emissions and reduce the GHG intensity of the plant in
future if feedstock is available and costs ars feasible,*® and

46.5.during operation of the plant, inter afia, developing and implementing a
GHG managemsnt policy; annually tracking and measuring GHG
emissions and emissions intensity, employing the wuse of smart
instrumentation and combustion controls; undertaking scheduled

3 p32, Summary Report.

37 saction 6,1, Ohjective 2, p26, EMPr,
3 section 6,1, Objective 2, p26, EMPr,
3 saction 6.1, Objective 2, p26, EMPr.
4 section 6,1, Objective 2, p26, EMPr,

v
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maintenance to recover efficiency losses; and integraling green building

design principles into the construction of buildings 4!

Itis not clear which, if any, of these measures will actually be implemented, when,
how, and what the anticipated emission reduction of these measures would be.

In any event, | am advised that none of the proposed measures could
substantially and materially reduce the significant GHG emissions from

Thabametsi. Carbon capture and storage ("CC8") would, be the only means to
substantially reduce the high emissions of a coal-fired power station. However,
this is neither technologically nor financially feasible, and has not yet been
implemented in South Africa. The CCIA states that. “... in order to drastically
reduce GHG from coal-fired power stations (and the GHG intensity of the
electricity they generate), carbon capture and storage (CCS) is required ...
However, the use of CCS technologies creates cost chalfenges (increase the
capital cost of CFB (circulating fluidised bed) plants by as much as 78% per MWh
(EPRI, 2015) ... Whilst CCS is technically viable, its application is currently
limited to demonstration plants and the technology has not yet been applied in
South Africa" %2 The GHG Assessment Report, also acknowledges that all coal
plants will have a high significance rating.*®

CER, on behalf of Earthlife, submitted comments on the final CCIA and PIA
reports on 31 July 2017 (these comments — without annexures - are attached
marked “B11”).*% The comments highlight concerns with the CCIA (such as the
failure to consider external costs of the climate impacts and the ways in which
the power station will exacerbate the vulnerability of the communities and
environment in the Lephalale area to the impacts of climate change), as well as
some of the following concerns with the climate impacts of the project in general:

1 abjective 34, 33,1 33.4 and 33.6, page 71, EMPr,

42 p39, GHG Assessment Report.

B p54 and 62, GHG Assessment Report,

™ The comments can be accessed here Iittps:/feer orp za/wp-content/uploads/ 2006/07/ELA-Cornments-on-
Final-Thahametst- CCIA-PIA-31-7- 17 pdf,

Ju
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49.1.the final conclusion (that the impacts are expected to be of medium to low
significance) of the Summary Report is not supported by the evidence
gathered in the CCIA;

49.2. the technology proposed for the Thabametsi plant means that South Africa
will be bringing online a new coal plant which will emit the same amount or
even more ciimateéchanging GHGs than  Eskom’'s old coal
plants. Thabametsi is clearly not going to be better — in terms of GHG
emissions - than South Africa’s existing coal fleet;

49.3.there are no means to substantially mitigate Thabametsi's GHG emissions
and the measures proposed in the CCIA are wholly inadequate. The CCIA
also has no means of ensuring that the water availability risks to the power
station are avoided — this is beyond Thabametsi's control. Because the
significant climate impacts cannot be avoided, the CCIA fails to recommend
— as it should — that the power station cannot go ahead;

49 4. there is a real risk that Thabametsi will be unable to operate for its intended
operational lifespan as South Africa has commitments under the Paris
Agreement to reduce GHG emissions and it will be required to improve on
its targets - this, in all likelihood will mean moving its emissions trajectory
closer to the ‘required by science' curve that will seek to avoid exceeding
the 2°C global temperature rise. This means that the proportional
contribution of Thabametsi to national GHG emissions will become
significantly greater. In addition, the impacils of climate change on
Thabametsi, such as increased temperatures and water scarcity, are likely
to impact on Thabametsi's ability to operate efficiently throughout its
anticipated lifespan; and

49.5. if Thabametsi is permitted and enabled to emit GHGs as anticipated up uﬂtil
2050, this will take South Africa beyond the ‘peak plateau decling’ (“PPD”

RV



