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13 December 2012 
 
Dear Mr Mkhize and Ms Makutu 
 
PROPOSALS FOR INCLUSION IN THE NWRS2: GOVERNANCE, REGULATION AND LAW 
 
The Centre for Environmental Rights has made two prior submissions on the draft NWRS2: 
 

1. to the Portfolio Committee on Water & Environmental Affairs, on 23 October 2012. This document 
contained an important comparison of the draft NWRS2 and the recommendations made by water 
governance experts in our report Stop Treading Water: What civil society can do to get water governance 
in South Africa back on track (March 2012), and highlighted gaps in the draft NWRS2; and 

2. to the Department of Water Affairs (DWA) as part of the formal consultation process for the draft NWRS2 
on 3 December 2012. 

 
This document now constitutes our formal proposals for inclusion in the NWRS2, now also incorporating 
comments from our partners in the South African Water Caucus and other civil society partners. We have 
circulated this document to them, and will confirm any endorsements of the proposals in this document to the 
DWA. 
 
Our input is limited to issues of governance, regulation and law, and is aimed at improving the quality and 
effectiveness of water governance and regulation by: 
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 giving the Minister of Water Affairs and the DWA essential statutory tools; 

 facilitating and empowering effective civil society support for the DWA’s regulatory functions; 

 ensuring protection of Constitutional rights. 
 
We have not provided any assessment of the extent to which the NWRS2 complies with the requirements of the 
NWA. 
 
The proposals are provided under the following headings: 
 

1. Access to information, citizen monitoring and whistleblower protection 
2. No-go areas, water protection zones and groundwater recharge zones 
3. Water use authorisation 
4. Compliance monitoring and enforcement 
5. Civil/administrative penalties and the Water Tribunal 

 
Several of our proposals require legislative reform or publication or notices of regulations in terms of the National 
Water Act. These are indicated in the text, and where appropriate we hope that these recommendations will be 
taken up in the current review of the National Water Act, 1998 and the amendment bill currently under 
development. 
 
Where possible, we have provided hyperlinks to key documents in the text to provide easy access. The Centre for 
Environmental Rights will provide copies of any documents referred to in this proposal, and is also prepared to 
give more detailed written input or make oral presentations in relation to any of the proposals set out below. 
 
Yours faithfully 
 
CENTRE FOR ENVIRONMENTAL RIGHTS 

Per:  
 
Melissa Fourie 
Executive Director 
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ACCESS TO INFORMATION AND CITIZEN MONITORING AND WHISTLEBLOWER PROTECTION 

 
The issue: Comprehensive, regular, adequate compliance monitoring of all water use in South Africa is a large-
scale endeavour that cannot be addressed with current DWA resources. To support the DWA and reduce its 
administrative burden, the power of citizen monitoring and reporting must be harnessed through improved 
access to information, support for citizen monitoring activities and protection for whistleblowing. 
 
For the purpose of this submission and the draft NWRS2, it is important to distinguish between: 

 Scientific monitoring information: scientific data on water quality and quantity collected, collated and 
analysed by and for the DWA. 

 Regulatory information: information and records that include those relating to applications for 
authorisations; authorisations, including integrated water use licences (IWULs); compliance reports 
generated by the licence holder; compliance inspection reports generated by the DWA; notices and 
directives issued by the DWA; and other information relating to enforcement action in cases of non-
compliance. 
 

Principles, policy and legislation to be applied: 

 Constitution of the Republic of South Africa, 1996: s.10 (human dignity), s.24 (environment), s.27 (health 
care, food, water and social security, s.32 (access to information) and s.33 (administrative justice) 

 Promotion of Access to Information Act, 2000 (PAIA), as read with DWA PAIA Manual 

 National Environmental Management Act, 1998 (NEMA): s.2 (environmental management principles), 
s.31 (protection of whistleblowers) 

 National Water Act, 1998 (NWA): preamble and s.139 (National Information System) and particularly 
s.139(2)(d) (register of water use authorisations) 

 National Government Outcome 12: An efficient, effective and development oriented public service and an 
empowered, fair and inclusive citizenship 

 
Existing commitments in the draft NWRS2: 

 Recognition of citizen participation as a “critical approach underpinning and supported in the NWRS2” 
(p.24): “We must empower citizens to participate in water governance. Our institutional framework 
provides the basis for this, but without structured activities and forums, the ability of civil society to 
engage in water management issues is weak. This will also require capacity building initiatives that will be 
driven through the various institutions such as CMAs and WUAs.” (p.65) 

 Commitment to compliance information systems in Enabling Strategy 2 

 Commitment to the implementation of an electronic on-line IWUL application system and to involving the 
public and civil society as partners for regulation (strategic actions for Governance Strategy 2). 

 Commitments in Governance Strategy 21 include the following strategic action: ensuring that the largest 
possible collection of high quality data and information for supporting, inter alia, regulation, monitoring 
and compliance enforcement are identified and made accessible to public and private institutions.2 

 

Proposals for implementation Needed to implement 

1. Improved implementation of PAIA: It is proposed that the 
DWA improve its implementation of and compliance with PAIA, 
including publishing its updated PAIA Manual, allocating more 
appropriately skilled staff to the processing of PAIA applications 
and invest in a PAIA application tracker system. 

Additional budget allocation can be limited 
through strategic use of ss.14 and 15 in PAIA 
in relation to wider automatic disclosure of 
documents, through the public access portal 
under Proposal 2 below, and on the DWA 
website. 

2. Public access portal in electronic on-line IWUL application 
system: It is proposed that DWA includes a public access portal 
in its proposed electronic on-line IWUL application system that 
will allow citizens to access the applications (including all 

Budget allocation to establish electronic on-
line IWUL application system with a public 
access portal (potentially expanding 
functionality of the WARMS). 

                                                 
1
 4.2 at 190 , Chapter Improved Governance Strategies 

2
 Enabling Strategy 3: Monitoring and Information at 179 
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supporting documents lodged or relied on, such as the Reserve 
determination) as well as all authorisations issued, monitoring 
reports filed and enforcement action taken. It is also proposed 
that the link between the online IWUL application system and 
the Water Use Authorisation Registration Management System 
(WARMS) be clarified. 

3. Licence holders to provide access to IWULs: It is proposed that 
IWULs contain a provision that requires the licensee to: 
a. provide a copy of the IWUL to all registered interested and 

affected parties, within 14 days after issuing of the IWUL; 
b. make available for download a copy of the IWUL on the 

licence holder’s website, if they have a website, within 14 
days after issuing of the IWUL; 

c. provide a copy of the IWUL to any person who requests 
such IWUL, without requiring a formal request under PAIA; 
and 

d. provide copies of the IWUL and an explanation of the basic 
terms and conditions of the IWUL at a public meeting for 
registered interested and affected parties (IAPs) and any 
affected communities or residents, if not registered IAPs. 

Amendment to DWA IWUL templates. No 
budget implications. Small cost to licence 
holders. 
* Law reform: These requirements should 
be included in s.28(1) and/or 29(1) of the 
NWA. 

4. More effective communication of existing scientific 
monitoring data: It is proposed that the DWA develops a 
communication strategy to ensure that affected communities 
and residents are notified of routine water monitoring results 
undertaken by DWA, including through email, SMS and social 
networking. 

Change in practice: staff responsible for 
collecting and collating monitoring results to 
prepare publicly accessible monitoring 
reports for distribution. 
Budget implications of bulk SMSs etc. 

5. Limited access to DWA water analysis facilities: Over and 
above existing routine monitoring (see Proposal 4 above), it is 
proposed that all subcatchment forums will be given a certain 
number of opportunities per annum to send water samples to 
the DWA laboratories (or a nominated accredited laboratory) 
for quality testing, and receive test reports. 

Small budget allocation or reallocation for 
laboratory costs. 
 

6. Citizen participation in site inspections: It is proposed that the 
DWA on a regular basis invite members of subcatchment 
forums and local communities to accompany DWA officials on 
site inspections. 

Change in practice – internal directive to 
staff. Develop short, practical guideline for 
conduct on site inspections. Limited budget 
implications. 

7. Water Crimes and Incidents Hotline: It is proposed that the 
DWA supports a 24 hour toll-free water crimes and incidents 
telephone, SMS, email and website hotline for citizen reporting 
of violations, independently monitored and tracked with 
reference numbers for follow-up, and guaranteed feedback 
from DWA. 

Acquiring additional toll-free number and 
service from external service provider. 
Minimal budget allocation required. 
Significant budget allocation required for 
additional, adequately trained compliance 
monitoring staff at DWA that can respond to 
reports of crimes and incidents and give 
feedback to complainants (see Topic 3 
below). 

8. Whistleblower protection: It is proposed that a new clause on 
whistleblower protection from civil or criminal legal action be 
included in the NWA. 

* Law reform: A new whistleblower 
protection clause to be included in the 
NWA. 
DWA to include details of legal protection to 
whistleblowers on its website (along with 
details of the Water Crimes and Incidents 
Hotline).  

9. Improved notification of new developments at the DWA: It is 
proposed that the DWA upgrade its website to provide for an 

Small cost of installing subscription service 
on DWA’s website. 
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email subscription service that notifies all subscribers of new 
media releases issued by the DWA, new publications and 
particularly documents out for public comment (in addition to 
Gazetting). This would benefit all of the DWA’s stakeholders, 
and also provide the DWA with a valuable database of 
stakeholders. 

 
Additional information and resources: 

 Stop Treading Water: What civil society can do to get water governance in South Africa back on track. 
March 2011. Centre for Environmental Rights. 

 Unlock the Doors: How greater transparency by public and private bodies can improve the realisation of 
environmental rights. April 2012. Centre for Environmental Rights. 

 Consolidated Report: The Potential of Civil Society Organisations in monitoring and improving water 
quality. October 2011. Mvula Trust. 

 
1. SURFACE AND GROUNDWATER PROTECTION ZONES AND GROUNDWATER RECHARGE ZONES 

 
The issue: Water resources and geographical areas of significant hydrological sensitivity and importance are 
threatened by authorised and unauthorised water use and without adequate legal protection. 
 
Principles, policy and legislation to be applied: 

 Constitution of the Republic of South Africa, 1996: s.24 (environment) and s.33 (administrative justice) 

 National Environmental Management Act, 1998 (NEMA): s.2 (environmental management principles) 

 National Water Act, 1998 (NWA): preamble, s.2 (purpose of act), s.3 (public trusteeship of nation’s water 
resources), Chapter 4 Part 8 (compulsory licensing), though note that there are no existing provisions for 
declaration of no-go areas, water protection zones or groundwater recharge zones in the NWA 

 National Government Outcome 10: Environmental assets and natural resources that are well protected 
and continually enhanced 

 The Ramsar Convention on Wetlands (http://www.ramsar.org)  
 
Existing commitments in the draft NWRS2: 

 A commitment to the integration of freshwater ecosystem priority areas (FEPAs) into water resource planning 
and decision-making at national and regional levels, as well as within CMAs within 5 years.3    

 A commitment to ensure implementation of CARA to protect riparian and wetland buffer zones, critical 
groundwater recharge areas and estuaries.4 
 

Proposals for implementation Needed to implement 

1. Power to declare protection and recharge zones: It is 
proposed that amendments to the NWA include provisions 
that empower the Minister to declare certain areas as 
surface and groundwater protection zones and 
groundwater recharge zones, together with associated 
prohibitions and limitations on authorisation of water use 
in these areas. 

* Law reform: A new provision to be included 
in the NWA. 
 

2. Identification of areas in transparent process: It is 
proposed that, thereafter, the DWA embark on a process of 
identifying appropriate areas for declaration based on a 
transparent methodology that will include public 
participation, with reference to, inter alia: 
a. areas or subcatchments where limits on use have been 

reached, with reference to the ecological reserve for 

Much of this identification process has already 
been completed through projects like NFEPA. 

                                                 
3
 Milestone indicator at 115 

4
 Key strategic action 31 at 88 

http://cer.org.za/themes/water-governance/stop-treading-water/
http://cer.org.za/themes/access-to-information/unlock-the-doors/
http://cer.org.za/themes/access-to-information/unlock-the-doors/
http://www.ramsar.org/
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surface and groundwater; 
b. the National Freshwater Ecosystem Priority Areas; 
c. Ramsar Sites, or sites recognised under the Ramsar 

Convention on Wetlands, 1971; 
d. mountain catchment areas declared in terms of the 

Mountain Catchment Areas Act, 1970; and 
e. geographical areas proposed for restrictions in the joint 

civil society application to the Minster of Mineral 
Resources under s.49 of the Mineral and Petroleum 
Resource Development Act, 2002, dated 1 February 
2011. 

3. Declaration of protection and recharge zones: It is 
proposed that, once empowered by statute, the Minister 
exercise her rights to declare such areas as identified and 
prohibit and limit authorisation of water use in those areas. 

Proposal to be Gazetted for comment, 
thereafter formal declaration undertaken. 
Limited budget implications. 
Internal directives to be put in place to ensure 
implementation of prohibitions and limitations 
in water use licensing decisions. 

 
Additional information and resources: 

 Stop Treading Water: What civil society can do to get water governance in South Africa back on track. 
March 2011. Centre for Environmental Rights. 

 Joint civil society request to the Minister of Mineral Resources to exercise her discretion under s.49 of the 
Minerals and Petroleum Resources Development Act to prohibit and restrict prospecting and mining in 
areas of critical biodiversity and hydrological value and sensitivity, available at  
http://cer.org.za/prohibitions-and-restrictions-on-prospecting-and-mining-in-environmentally-sensitive-
areas-in-terms-of-s-49-of-the-mprda/ 

 National Freshwater Ecosystem Priority Areas Project website at http://bgis.sanbi.org/nfepa/project.asp  

 National list of threatened terrestrial ecosystems for South Africa (2011) at 
http://bgis.sanbi.org/ecosystems/project.asp  

 
2. WATER USE AUTHORISATION 

 
The issue: There are both procedural and substantive challenges in water use authorisation, particularly quality of 
decision-making, and timeframes for processing of IWUL applications (IWULAs). 
 
Principles, policy and legislation to be applied: 

 Constitution of the Republic of South Africa, 1996: s.24 (environment), s.33 (administrative justice), s.41 
(principles of cooperative government) 

 Promotion of Administrative Justice Act, 2000 (PAJA) 

 National Environmental Management Act, 1998 (NEMA): s.2 (environmental management principles), 
s.24L (alignment of environmental authorisations) 

 National Water Act, 1998 (NWA): Chapter 3 (protection of water resources), Chapter 4 (use of water), 
including s.30 (security by applicant) 

 National Government Outcome 10: Environmental assets and natural resources that are well protected 
and continually enhanced 

 
Existing commitments in the draft NWRS2: 

 The draft NWRS2 recognises that water use authorisation has become a critical business risk which has to 
be managed. It is no longer a routine matter and, given the recognition of the human right to water, 
water stewardship is a key aspect of business strategy, governance and operations for both direct and 
indirect water use.5 

                                                 
5
 At 21 

http://cer.org.za/wp-content/uploads/2011/01/CER-Letter-to-Ministers-Sonjica-and-Shabangu-July-2010.pdf
http://cer.org.za/wp-content/uploads/2011/01/CER-Letter-to-Ministers-Sonjica-and-Shabangu-July-2010.pdf
http://cer.org.za/wp-content/uploads/2011/01/CER-Letter-to-Ministers-Sonjica-and-Shabangu-July-2010.pdf
http://cer.org.za/wp-content/uploads/2011/01/CER-Letter-to-Ministers-Sonjica-and-Shabangu-July-2010.pdf
http://cer.org.za/wp-content/uploads/2011/01/CER-Letter-to-Ministers-Sonjica-and-Shabangu-July-2010.pdf
http://cer.org.za/prohibitions-and-restrictions-on-prospecting-and-mining-in-environmentally-sensitive-areas-in-terms-of-s-49-of-the-mprda/
http://cer.org.za/prohibitions-and-restrictions-on-prospecting-and-mining-in-environmentally-sensitive-areas-in-terms-of-s-49-of-the-mprda/
http://bgis.sanbi.org/nfepa/project.asp
http://bgis.sanbi.org/ecosystems/project.asp
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 Commitments in Core Strategy 8 include strengthening DWA’s capacity, extending the water governance 
model to support stronger leadership and regulation, allocation of adequate resources to build 
competence for the regulation of water use, and supporting inclusive stakeholder participation in water 
governance.  Key strategic actions include:  

o clearing the backlog in IWULs by 2016; 
o putting in place streamlined processes to ensure that licence applications are dealt with in a 

reasonable time; 
o making greater use of General Authorisations to reduce the burden of licence applications on the 

DWA; 
o fast-tracking Reserve determinations,  so that this does not become a bottleneck in the water use 

authorisation process; and 
o delegating water use licensing to at least 4 catchment management agencies (CMAs) over the 

next 3 years. 

 Commitments in Governance Strategy 26 include the following strategic actions: 
o the development of a dedicated water use authorisation process in DWA; 
o acceleration and streamlining the issuing of licences, and the improvement of the IWULA system 

so that all applications are dealt with within 3 months;  
o the implementation of an electronic on-line system;  
o strengthening co-operation between DWA and DEA in the implementation of regulations to 

optimise use of limited capacity. 
 

Proposals for implementation Needed to implement 

1. Authority for decision-making on IWULs: It is proposed 
that DWA will position decision-making powers on 
authorisation more appropriately with DWA and CMAs, 
including ensuring appropriate delegation to CMAs within a 
reasonable timeframe. 

Internal reorganisation – limited budget 
implications. 
Delegation to CMAs by the Minister (while roll-
out of CMAs will have their own budget 
implications, putting in place the delegations 
will not). 

2. Streamlined and integrated permitting: It is proposed that 
DWA coordinates with DEA and other permitting 
authorities on the streamlining of environmental licensing 
processes. 

This process is already underway between DEA, 
DWA and the Department of Mineral Resources 
(DMR), though there has been no public 
consultation on proposals. 

3. Training in IWULAs, and revision of IWUL templates: It is 
proposed that DWA implement urgent training and 
ongoing capacity-building for DWA and CMA officials on 
process and substance of authorisations. It is also proposed 
that the DWA undertakes a revision of its IWUL templates 
to ensure greater coherence, consistency and 
monitorability of IWULs. 

Engage external service providers in 
collaboration with DWA staff to roll-out 
training programme and revision of IWUL 
templates. 

4. Public participation in IWULAs: It is proposed that 
amendments are made to the NWA to ensure that public 
participation in IWULAs and amendments of IWULs comply 
with the requirements of PAJA. 

* Law reform: To be included in proposed 
amendments to NWA. 

5. Electronic record-keeping in IWULAs: It is proposed that 
DWA ensure improved and meticulous record-keeping of 
all aspects of the IWULA process, including decisions taken 
at various stages. 

Change in practice - internal directive to staff. 
Budget allocation to establish electronic on-line 
IWUL application system with a public access 
portal (see Topic 0 above). 

6. Peer review in IWULs: It is proposed that DWA regularly 
require the use of peer review to ensure integrity of IWULs, 
and as a standard practice in all high impact IWULAs. 

Change in practice - internal directive to staff. 
Limited budget implications for DWA; some 
budget implications for IWUL applicants. 

7. Requiring security in IWULs: It is proposed that DWA 
exercise its powers under s.30 of the NWA always to 

Amendment to DWA IWUL templates. Limited 
budget implications. Budget implications for 

                                                 
6
 4.2 at 190 , Chapter Improved Governance Strategies 
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require security for obligations arising from the IWUL. licence holders, similar to financial provision 
provided to the DMR. 

8. Limiting bites at the IWUL cherry: It is proposed that DWA 
provide for outright refusal and referral back of 
substantially deficient applications for IWULs (instead of 
keeping deficient IWULAs “alive” through ongoing requests 
for further information). 

Change in practice - process flow chart 
amendment and internal directive to staff. 

9. Review of existing IWULs: It is proposed that DWA embark 
on a structured review of existing IWULs to improve 
consistency and quality. 

Budget implications depend on whether such a 
review can be undertaken externally, or 
whether external service providers need to be 
engaged. 

10. GAs: It is proposed that DWA will revise, expand and re-
publish of generation authorisations. 

Limited budget implications. 

 
Additional information and resources: 

 Stop Treading Water: What civil society can do to get water governance in South Africa back on track. 
March 2011. Centre for Environmental Rights. 

 
3. COMPLIANCE MONITORING AND ENFORCEMENT  

 
The issue: Compliance monitoring and enforcement activity is not optimal or effective as a result of too few 
dedicated and adequately skilled compliance and enforcement officials, and the absence of a strategic 
compliance monitoring and enforcement programme. (Note that maximum penalties for criminal offences under 
the NWA are now significantly out of kilter with other specific environmental management act (SEMAs), generally 
R200,000 in the NWA versus R10 million in NEMA and the other SEMAs.) 
 
Principles, policy and legislation to be applied: 

 Constitution of the Republic of South Africa, 1996: s.24 (environment), s.33 (administrative justice), s.41 
(principles of cooperative government) 

 Promotion of Administrative Justice Act, 2000 (PAJA) 

 National Environmental Management Act, 1998 (NEMA): s.1 (definition of “specific environmental 
management Act”, which includes the NWA), s.2 (environmental management principles), s.24L 
(alignment of environmental authorisations); Chapter 7 Part 2 (application and enforcement of NEMA and 
any specific environmental management Act), s.34 (criminal proceedings) as read with Schedule 3 Part (a) 

 National Water Act, 1998 (NWA): Chapter 3 (protection of water resources), Chapter 4 (use of water), 
including s.30 (security by applicant), Chapter 13 Part 1 (entry and inspection), Chapter 15 (appeals and 
dispute resolution, including the Water Tribunal) and Chapter 16 (offences and penalties).  

 National Government Outcome 10: Environmental assets and natural resources that are well protected 
and continually enhanced 

 
Existing commitments in the draft NWRS2: 

 Commitments included in Key Strategic Actions include: 
o that DWA will intensify its CME activities to reduce illegal activities that impact on water quality 

and the health of aquatic ecosystems.  It will be focused on high impact activities in order to 
achieve the optimal use of limited state resources; 7 

o DWA and CMAs will put in place improved regulation of water abstraction, including through 
increasing capacity for CME, and will work in close partnership with the DEA “Green Scorpions”;8 

o DWA, DEA and CMAs will work together to improve regulation and enforce compliance,9 and the 
establishing of integrated compliance and enforcement between DEA and DWA;10 

                                                 
7
 Key Strategic Actions s.28 at 88  

8
 51 at 90 

9
 36 at 89 

10
 Strategic Action at 121 

http://cer.org.za/themes/water-governance/stop-treading-water/
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o DWA and CMAs will develop and implement a targeted regulatory strategy focused on ensuring 
compliance from high impact water users as a priority;11 

o enhanced capacity for institutions that are responsible for water quality management and 
compliance enforcement;12 

o ensuring that the largest possible collection of high quality data and information for supporting, 
inter alia, regulation, monitoring and compliance enforcement are identified and made accessible 
to public and private institutions;13 

o effective utilisation of mobile technology and satellite imagery in resource monitoring, 
compliance monitoring and enforcement activities;14 

o raising the credibility of DWA as regulator by: immediate action against transgressors; making key 
rulings public; being objective; and through short turn-around times.15 

 

Proposals for implementation Needed to implement 

1. Elevating profile of CME: It is proposed that DWA 
elevate the profile of CME within the department 
through the appointment of a champion with 
experience in rolling out an effective CME 
programme in an appropriately senior position 
(preferably DDG, but at least CD level). 

New organogram and job evaluation. Sector research 
and recruitment. Some budget implications. 

2. Expanding CME human resource capacity: It is 
proposed that DWA expand its staff complement of 
dedicated CME officials and appoint staff with 
appropriate specialised skills and experience 
(including criminal investigation experience). 

New organogram and job evaluation. Sector research 
and recruitment. Significant budget implications. 

3. Joining the EMI: It is proposed that DWA join the 
Environmental Management Inspectorate 
established under NEMA and increase the powers 
available to its CME officials. 

DWA CME officials must complete EMI Training (some 
budget implications).  
Minister must designate trained DWA CME officials as 
Environmental Management Inspectors (EMIs) under 
NEMA, who will then be DWA EMIs. 

4. Participating in the EMI: It is proposed that DWA 
EMIs participate in all EMI initiatives, including 
training, branding, standard operating procedures, 
partnerships with other law enforcement agencies 
and providing statistics for the annual National 
Environmental (and Water) Compliance and 
Enforcement Report. 

DWA EMIs to work closely with EMIs in DEA and other 
departments and implement agreed branding and 
procedures. Some budget implications. 
DWA EMIs to collect statistics and report for the annual 
National Environmental (and Water) Compliance and 
Enforcement Report. Limited budget implications. 

5. CME Strategy: It is proposed that DWA develop 
and publish an appropriate water CME strategy for 
DWA EMIs (incorporates components that include 
compliance promotion, a system of prioritisation, a 
media strategy to publicise results, recommending 
to National Treasury that violators be banned from 
competing for government tenders, and providing 
feedback to decision-makers on monitorability and 
enforceability of licences. 

External service provider to be engaged. Limited 
budget implications. 
Liaison with National Treasury. 
Internal systems to be set up to ensure feedback to 
those involved in drafting licences. 

6. Increased maximum criminal penalties: It is 
proposed that criminal penalties for offences under 
the NWA be brought in line with other 
environmental legislation.  

* Law reform: To be included in proposed 
amendments to NWA. 

                                                 
11

 56 at 91 
12

 Detailed Core Strategy 1: Protection of Water Resources – at 108 
13

 Enabling Strategy 3: Monitoring and Information at 179 
14

 Enabling Strategy 4: Research and Innovation at 185 
15

 Governance Strategy 2 – Strategic Actions at 192 
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Additional information and resources: 

 Stop Treading Water: What civil society can do to get water governance in South Africa back on track. 
March 2011. Centre for Environmental Rights. 

 National Environmental Compliance and Enforcement Reports 2007-8, 2008-9, 2009-10, 2010-11, 2011-12 
 
4. CIVIL/ADMINISTRATIVE PENALTIES AND THE WATER TRIBUNAL 

 
The issues:  

1. Existing enforcement tools do not provide adequate deterrence for violations. 
2. The potential of the Water Tribunal, which has become dysfunctional, is not realised. 

 
Principles, policy and legislation to be applied: 

 Constitution of the Republic of South Africa, 1996: s.24 (environment), s.33 (administrative justice), s.41 
(principles of cooperative government) 

 National Water Act, 1998: Chapter 15 (appeals and dispute resolution, including the Water Tribunal) and 
Chapter 16 (offences and penalties).  

 National Government Outcome 10: Environmental assets and natural resources that are well protected 
and continually enhanced 

 
Existing commitments in the draft NWRS2: 

 Commitments included in Key Strategic Actions include: raising the credibility of DWA as regulator by: 
immediate action against transgressors; making key rulings public; being objective; and through short 
turn-around times.16 

 

Improving and expanding enforcement tools, and realising the potential of the Water Tribunal 

1. Civil penalties: It is proposed that DWA explore the 
potential of using civil and/or administrative 
penalties to improve compliance and t make 
enforcement of compliance easier, faster and more 
effective. 

DWA to prepare a policy framework for incorporation 
of civil and/or administrative penalties, akin to those 
provided for in the Competition Act, 1998, in the water 
regulatory framework (potentially utilising the existing 
Water Tribunal). 
External service provider to be engaged. Limited 
budget implications. 
* Law reform: To be included in future proposed 
amendments to NWA. 

2. Amendments to Water Tribunal: It is proposed 
that the functionality of the Water Tribunal be 
improved, including revised requirements for the 
appointment of members of the Tribunal; 
amendment of the legal standing provisions before 
the Water Tribunal to be in line with PAJA; 
clarification and expansion of substantive mandate 
of Water Tribunal (including expanded appeal 
grounds); specifying circumstances under which 
Minister can exercise her discretion to lift 
suspension in terms of s.148(2)(b). 

* Law reform: To be included in proposed 
amendments to NWA. 

3. Amendments to Water Tribunal Rules: It is 
proposed that the DWA will propose revised and 
improved rules of procedure for the Water Tribunal 
(particularly to include timeframes). 

External service provider to be engaged. Limited 
budget implications. 
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 Governance Strategy 2 – Strategic Actions at 192 

http://cer.org.za/themes/water-governance/stop-treading-water/
http://www.environment.gov.za/?q=content/other_documents/reports#environment_compliance


11 

 

 
Figure 1 Example of how a civil/administrative penalty system could operate, incorporating proposals in this 

submission 
 
Additional information and resources: 

 Stop Treading Water: What civil society can do to get water governance in South Africa back on track. 
March 2011. Centre for Environmental Rights. 

 Fourie, M. “How civil and administrative penalties can change the face of environmental compliance in 
South Africa.” South African Journal of Environmental Law and Policy, 2009. Vol. 16, No. 2, 93-127. 

 Pejan, R. and Sefatsa, D. “A critical assessment of the South African Water Tribunal.” WRC Project 
K5/1920. 

 Rapson, G. “A Critical Analysis of The South African Water Tribunal Rules” submitted as an LLM 
dissertation to the University of the Witwatersrand in 2012. 

 
END 
 

http://cer.org.za/themes/water-governance/stop-treading-water/
http://cer.org.za/wp-content/uploads/2011/11/Fourie-M-SAJELP-Paper-June-2009-Final.pdf
http://cer.org.za/wp-content/uploads/2011/11/Fourie-M-SAJELP-Paper-June-2009-Final.pdf

