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Anil Singh 
Acting Director-General  
Department of Water and Sanitation  
Sedibeng Building  
185 Francis Baard Street  
Pretoria  
 
By email: roetsw@dws.gov.za  
  

 Date: 26 January 2016 
 
 
Dear Mr Singh 
 
COMMENTS ON THE PROPOSED REVISION OF GENERAL AUTHORISATION IN TERMS OF SECTION 39 OF THE 
NATIONAL WATER ACT, 1998 (ACT NO. 36 of 1998)  
 
1. In this document, the Centre for Environmental Rights (CER) makes submissions on the proposed general 

authorisation in terms of section 39 of the National Water Act, 1998 (NWA) published for comment in GG 39458 
under notice 1180 of 27 November 2015 (draft general authorisation).  

 
2. The CER’s mission is to advance environmental rights in South Africa. The CER makes submissions on the draft 

general authorisation based on our experience in applying the NWA and its regulations, both in our own name 
and on behalf of numerous civil society and community clients. 

 

3. The draft authorisation purports to exclude low-risk water users from the requirement to obtain water use 
licences (WULs) for the purpose of impeding or diverting the flow of a water in a watercourse (section 21(c) of 
the NWA) and altering the bed, banks, course or characteristic of a watercourse (section 21(i) of the NWA). It 
would therefore appear that the purpose of this draft general authorisation is to facilitate small-scale 
development that requires water use as contemplated in section 21(c) and (i) of the NWA.    

 

4. The draft general authorisation will, if published, replace the general authorisation currently in force for the 
water uses contemplated in section 21(c) and (i) of the NWA, published in GG 19182 of 18 December 2009 under 
Notice 1091 (2009 general authorisation). It differs from the 2009 general authorisation in three significant 
respects:  

 

a. potential water users would now have the onus of proving that her or his proposed water use is a 
“low risk” water use as determined in the annexures to the draft general authorisation;  

b. water users registered under this draft general authorisation would be required to do regular water 
monitoring and to keep monitoring records; and 

c. areas surrounding wetlands and specified water and sanitation infrastructure will no longer be 
exempt from the scope of this general authorisation. 
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5. While we believe that the draft general authorisation is an improvement on the 2009 general authorisation, we 
have some comments on each of the three significant changes listed in the paragraph above, which we will deal 
with individually below.  
  

6. Furthermore, the draft general authorisation is not well drafted. It is littered with errors, which include 
typographical errors, the omission of important words, bad sentence construction and inconsistent (and 
incorrect) use of terminology. These errors often obscured the true issues that require public comment and have 
therefore frustrated meaningful commentary from the public. In the paragraphs that follow, we point out some 
of these errors and make some proposed changes relating to these errors, but we strongly suggest that the draft 
general authorisation is proof read. The importance of clear legislative drafting cannot be gainsaid.   

 

GENERAL COMMENTS  
 
The proposed risk assessment process 

 
7. In terms of draft subsection 7(1)(c), the draft general authorisation will be applicable to “… all persons who use 

water or who intend to use water in terms of section 21(c) and (i) water uses that have a LOW risk class as 
determined through the Risk Matrix (Appendix A), provided that proof is submitted to the relevant Catchment 
Management Agency (CMA) or regional office of supporting technical documents used to determine the low risk 
posed to the resource quality characteristics of the watercourse…”    
 

8. The potential water user therefore bears the onus of ‘proving’ to the Department of Water and Sanitation (DWS) 
that the risk of a proposed water use is “low.” In order to do so, potential water users are required to submit a 
risk matrix as well as proof that specific supporting technical documents were used to determine the risk (in 
certain circumstances additional information is required, such as for water uses applicable to Appendices B and 
D).  

 

9. However, the risk matrix is highly vulnerable to subjectivity, especially since there is no requirement in the 
proposed revisions that it be completed by specialists or professionals registered with the South African Council 
for Natural Scientific Professions. The relatively complex nature of the risk assessment means that it is also 
vulnerable to human error, as is evident from the error observed in the simple sample risk assessment that was 
provided with the proposed revisions to the draft general authorisation for public comment (the water use was 
incorrectly designated as ‘low’ risk, when it should have been ‘moderate’ risk, based on the ‘significance’ rating). 

 

10. Moreover, risk assessments require resources and knowledge that may not be accessible to all potential water 
users, particularly emerging or historically disadvantaged individuals (HDI). Our understanding is that two of the 
purposes of general authorisations are to reduce administrative burden and to support the water allocation 
reform programme1 (where the primary intention is to achieve race and gender equity). Introducing complex 
requirements for risk assessments and monitoring serves may well have the effect of discriminating against those 
emerging/HDI water users that may not have access to sufficient resources. This not only contradicts the 
purposes of general authorisations, but also one of the key considerations to be taken into account when 
publishing general authorisations, namely the need to address past racial and gender discrimination.2   

 

11. We acknowledge that the water uses contemplated in section 21(c) and (i) are non-consumptive uses and are 
therefore perhaps not directly related to the water allocation reform programme, but we suggest that potential 
emerging/HDI water users are afforded technical support by the DWS in conducting risk assessments to ensure 
that they will have equal opportunities to non-HDI water users to use water in the manner contemplated in this 
draft general authorisation.    

 

                                                 
1 https://www.dwa.gov.za/war/generalauthorisations.aspx  
2 Section 27(1)(b) of the NWA  
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Monitoring and the keeping of monitoring records  
 
12. Water users registered for water use in terms of the draft general authorisation will be required to “ensure the 

establishment and implementation of monitoring programmes to measure the impacts on the resource quality 
characteristics to ensure that water use remains within the parameters of this [general authorisation]… and 
results must be stored.”  
 

13. We welcome the inclusion of the obligation on water users registered in terms of this draft general authorisation 
to monitor the impact their water use has on water resources. However, we submit that the registered user must 
make the monitoring results available for inspection by any interested and affected party. This will promote the 
right of access to information in the Constitution.3  

 

14. Furthermore, establishing and implementing a monitoring system also requires technical expertise. Potential 
emerging/HDI water users may well find it difficult to comply with this requirement. We therefore suggest that 
emerging/HDI water users are afforded some technical support by the DWS to help them comply with this 
requirement.    

 
The inclusion of areas surrounding wetlands and specified water and sanitation infrastructure within the scope of 
the draft general authorisation  
 
15. The 2009 general authorisation does not permit water use within 500 metres of wetland boundaries. It also does 

not permit water use that impacts on “sewage pipelines, pipelines carrying hazardous materials and sewage and 
waste water works.” The general authorisation purports to do away with these exclusions, provided that the 
water use in question is classified as “low risk.”   
 

16. Wetlands are highly sensitive watercourses that perform a critical role in the stability and biodiversity of 
ecosystems and the functioning of the hydrological cycle. The DWS has acknowledged their importance and the 
beneficial services they provide including “groundwater recharge, flood attenuation, stream flow augmentation, 
water quality enhancement, erosion control, biodiversity maintenance and livelihood support.”4 Despite their 
importance, the National Freshwater Ecosystem Priority Areas (NFEPAs) work has shown that 65% of South 
Africa’s wetland types are threatened, and 48% are critically endangered5. 

 

17. Given the fallibility of the proposed risk assessment process described above, highly sensitive wetlands are in 
danger of being impacted by water uses that have inappropriately been designated as low risk. We therefore 
submit that wetlands and pans and the areas surrounding wetlands and pans should be excluded from the scope 
of the draft general authorisation. This approach would be in line with the risk averse and cautious approach 
prescribed as one of the key environmental management principles in section 2(4)(vii) of the National 
Environmental Management Act, 1998 (NEMA).  

 

18. We are also concerned about the poor state of South Africa’s water and sanitation infrastructure. Allowing water 
uses that will or may have impacts on “sewage pipelines, pipelines carrying hazardous materials and sewage and 
waste water works” may well place additional strain on key infrastructure and therefore impact adversely on the 
state’s ability to fulfill its constitutional duties to provide water and sanitation services to people. While it is 
acknowledged that only low risk water uses would be permitted, we reiterate that the proposed risk assessment 
process is fallible and that organs of state are required by the environmental management principles to follow a 
risk averse and cautious approach in environmental decision-making. We therefore submit that “sewage 

                                                 
3 Section 32 of the Constitution of the Republic of South Africa, 1996  
4 DWA (2012), Operational Policy: Regulate Development and Activities Affecting Watercourses, p.12 Accessed: 
https://www.dwa.gov.za/Documents/Section21/Watercourse%20Policy_Dev%20March%202012.pdf 
5 WWF-SA (2013), An Introduction to South Africa’s Water Source Areas, p.10 
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pipelines, pipelines carrying hazardous materials and sewage and waste water works” are excluded from the 
operation of the draft general authorisation.   

 
SPECIFIC COMMENTS  
 
Draft section 2: definition of “pans”  

 
19. The word “means” has been omitted from this section. We suggest that the definition of “pans” is re-drafted as 

follows:  
 
“pans” means any depression collecting water or that is inward draining or a flow through system with flow 
contributions from surface water, groundwater or interflow or combinations thereof...” 

 
Draft section 2: Definition of “river management plans”  

 
20. This definition is too vague. It does not specify which organ of state may adopt “river management plans” and in 

terms of which Act, Regulations or by-law “river management plans” are adopted. We suggest that the 
definition is supplemented to include this information. This may well help to ensure that river management 
plans are easily accessed and implemented.  

 
Draft section 2: Definition of “extent of a watercourse”  
 
21. Subsection (b) of the definition of “extent of a watercourse” will cause confusion. Firstly, this subsection does 

not take into account the definition of “wetland” in the NWA. Secondly, it does not specify which types of 
wetlands are contemplated. In the Practical Field Guide Procedure for Delineation of Wetlands and Riparian 
Area (2005), for instance, all rivers and streams are designated “valley bottom wetlands.” If all wetland types 
are included in the definition of “extent of a watercourse,” all rivers and streams would be classified as 
“wetlands and pans” as well as “rivers, springs and natural channels” as described in part (a) of this definition.  
 

22. We therefore reiterate our suggestion that wetlands and pans and areas surrounding all wetlands and pans are 
excluded from the scope of the draft general authorisation.       

 
Draft section 3: Exclusion of the Notice  

 
23. Draft section 3(1)(a) is incomprehensible. It is suggested that this draft subsection is re-visited.  

 
24. The words “of the Act” has been omitted from subsection 3(1)(b). We suggest that these words are inserted 

after “… section 21(c) and (i)…” and before “… within the extent of a watercourse…” as follows: 
 

“… to the use of water in terms of section 21(c) and (i) of the Act within the extent of a watercourse where the 
Risk Class is Medium or High as determined by the Risk Matrix (Appendix A)…”  

 
25. It is not clear if subsection 3(1)(c) excludes from the scope of the draft general authorisation situations where a 

water user (or a potential water user) must apply for a water use licence for a water use or water uses which do 
not include water uses contemplated in section 21(c) and (i), where a water user (or potential water user) must 
apply for a water use licence for a water use or water uses in addition to water uses contemplated in section 
21(c) and (i), or both of the former situations.  We suggest that this ambiguity is clarified in this subsection.  
 

26. We suggest the following re-formulation of subsection 3(1)(d):   
 

“… where the storage of water results [due to] from the impeding or diverting of the flow of a watercourse or 
the altering of the bed, banks, course of characteristics of a watercourse…”  



 
 

5 

 
Draft section 4 
 
27. There does not appear to be a draft section 4.  

 
Draft section 5: Duration of Notice  

 
28. In terms of draft section 5, the draft general authorisation, if published, will be valid from 1 September 2015. 

We submit that the retrospective effect of the draft general authorisation would be unlawful. We therefore 
suggest that the phrase “… from the (sic) 01 September 2015” is replaced by a phrase to the effect of “… from 
the date on which this notice comes into effect…”  

 
29. Also in draft section 5, it is suggested that the draft general authorisation is valid for a period of 20 years. We 

submit that this period is too long. There is no provision in the NWA which authorises a relevant authority to 
withdraw or repeal a general authorisation after it has been published. If this general authorisation is finally 
published and it later transpires that the draft general authorisation is not effective or that it is having an 
adverse effect on water resources, it will not be easy for a relevant authority to remedy the situation. We 
therefore suggest that the draft general authorisation is valid for a period of five years. A shorter period may 
well also ensure that the general authorisation is re-visited on a more regular basis. We therefore suggest the 
following re-formulation of draft section 5:  
 
“This Notice is valid from the [01 September 2015] date on which this Notice is published in the Gazette for a 
period of [20 (twenty)] 5 (five) years unless…” 

 
Draft section 6: Area of applicability of Notice  

 
30. In draft section 6, it is stated that the general authorisation will not be applicable in “areas as maybe adopted by 

the Minister as “no-go” areas (eg. (sic) water and watercourse conservation areas or strategic water resource 
areas).” While we support this exclusion from the application of the draft general authorisation, we submit that 
there is no provision in the NWA which authorises the Minister to adopt “no-go” areas.  
 

31. We therefore propose that all strategic water source areas and water and watercourse conservation areas are 
excluded from the application of the draft general authorisation. We therefore propose the following re-
drafting of draft section 6:  

 

“This Notice applies throughout the Republic of South Africa except in areas set out in Table 1 below and in 
[areas as may be adopted by the Minister as “no-go” areas (eg.] water and watercourse conservation areas 
and strategic water source areas as determined by the South African National Biodiversity Institute.  

 

32. Table 1 under section 6 is labelled “[c]atchment areas excluded from this Notice with the exception of activities 
generally authorised in Appendix (sic) A, B and D.” This label would appear to contradict the purpose of 
excluding particular catchment areas, as all the activities that are subject to the draft general authorisation 
appear in Appendices A, B and C. If this label is not amended or deleted from the draft general authorisation, no 
catchment areas will be exempt from this general authorisation. As we do not believe that this is the DWS’s 
intention, we suggest that this label is amended as follows:  
 
“Catchment Areas excluded from this Notice [with the exception of activities generally authorised in Appendix 
A, B and C.]”  
 

33. We furthermore suggest that the entire Olifants River catchment area is included in Table 1 and thereby 
excluded from the application of the draft general authorisation. The Olifants River catchment is already under 
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severe pressure from mining and mining-related activities in Mpumalanga. In terms of the Proposed Classes of 
Water Resources for the Catchment of the Olifants River,6 the majority of the water resources in this catchment 
area are classified as Class III water resources. We submit that the exclusion of the Olifants River catchment 
from the operation of this general authorisation may well alleviate some of the pressure of mining on this 
catchment area.  
 

Draft section 7: To whom this Notice is applicable     
 
34. Water use licences are erroneously referred to as “Water Use Authorisations” in subsection 7(1)(g). 

Furthermore, the acronym for Existing Water Use, ELU, was defined in subsection 7(1)(d) and therefore does 
not need to be defined again. There are also some other errors in this subsection. We suggest the following re-
formulation of this subsection:  
 
“… to all persons [having] who use water in the manner contemplated in section 21(c) and (i) of the Act in 
accordance with Existing Water Uses (ELU) or Water Use [Authorisations] Licences [in terms of section 21(c) and 
(i) water uses of the Act] and who need[s] to conduct emergency work, provided that all work is executed and 
reported [according to the] in the manner prescribed in the Emergency Protocol (Appendix C)…”   
 

35. The acronym “SOC” used in subsection 7(1)(h) is not defined in the draft general authorisation.  
 

36. A comma appears to have been omitted between the words “may” and “subject” in subsection (2). We suggest 
that a comma is inserted between “may” and “subject” as follows:  

 

“A water user who used water in terms of [g]General [a]Authorisations 1 and 2 [to (sic) the Schedules of (sic) 
Government Notice 398] published in Government Gazette 26187 dated 26 March 2004 under Government 
Notice 398 and the General Authorisation [1199] published in Government Gazette 32805 dated 18 December 
2009 under Government Notice 1199 may, subject to the provisions of this Notice, continue with such water 
use.”   

 

Draft section 8: Structures and hardened surfaces  

 
37. The words in draft subsection (3)(e) does not follow logically from the words in subsection (3). We suggest that 

subsection (3)(e) is renumbered (4).   
 

Draft section 9: Monitoring and reporting  
 

38. It would appear from the structure of this section that subsections (3)(b)-(d) need to be renumbered as 
subsections (4), (5) and (6).  
 

39. The acronym “GA” is used in subsection 1. We assume that it stands for “general authorisation.” However, for 
the sake of consistency, we suggest that “GA” is replaced by “Notice.”  
 

40. Subsection 3(a) appears to begin in mid-sentence. We suggest the insertion of the words “The water user must” 
before the first word in this subsection.  

 

41. Subsection 3(d) refers to “paragraph 7 of this Notice.” The word “paragraph” is used interchangeably with 
“section” in this Notice, but we assume that this is a reference to draft section 7. If this is indeed the case, it 
would appear that this subsection erroneously refers to draft section 7. Section 7 is headed “To whom this 
Notice is applicable.” It does not prescribe the way in which “… designs, method statements, risk assessments…, 
rehabilitation plans and any other reports required…” must be made available to the responsible authority.    

                                                 
6 Notice 819 of 2014 in GG 37999 (19 September 2014)  
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Draft sections 8 and 9: The use of the terms “resource quality characteristics” and “water quality resource 
characteristics” 

 

42. The term “resource quality characteristics” is used throughout draft sections 8 and 9. This term is not defined in 
the draft general authorisation or in the NWA. As the term “resource quality” is defined in the NWA, we suggest 
that all references to “resource quality characteristics” in these draft sections are replaced with “resource 
quality.” Alternatively, “resource quality characteristics” should be defined.  
 

43. In subsections 9(3) and (4), the term “water resource quality characteristics” is used. As we understand it, 
“water quality” is a subset of “resource quality.” These terms should not be confused. We therefore submit that 
all references to “water resource quality characteristics” are replaced with “resource quality.” Alternatively, the 
term “water resource quality characteristics” should be defined.    

 
Draft section 10: Authority to enter onto land  

 
44. We suggest that the word “access” in subsection 10(b) is replaced by the word “consent.”  

 

Draft section 13: Record-keeping and disclosure of information   
 

45. In terms of draft subsection 13(1), a water user must, for “at least five years” keep a written record of 
monitoring results. It is unclear from this subsection whether written records are required to be kept for only 
the first five years or whether each written record must be kept for a period of five years. This subsection 
therefore needs to be clarified.  
    

46. Monitoring results are also required in terms of this subsection to be disclosed to a responsible authority upon 
request. We submit that water users registered in terms of the draft general authorisation must make 
monitoring results available for inspection by any interested and affected party. This will promote the right of 
access to information.  

 

Aspects of the draft general authorisation requiring clarification 
 

47. A number of aspects of the draft general authorisation need to be clarified. For instance, the draft gegenral 
authorisation does not provide for activities that were generally authorised under the 2009 general 
authorisation and previous general authorisations, but which will no longer be authorised. It would also appear 
from the definition of “activity” that the draft general authorisation only applies to mining and mining-related 
activities. It does not however appear from the general content of the draft general authorisation that this is 
indeed the case.  
 

48. We appreciate the opportunity to make submissions on the draft general authorisation.  
 
Yours faithfully 
CENTRE FOR ENVIRONMENTAL RIGHTS 
 

per:  
 
Marthán Theart  
Attorney  
Direct email: mtheart@cer.org.za  
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