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Honourable Sefako 
Chairperson  
Select Committee on Land and Mineral Resources  
National Council of Provinces   
Parliament of the Republic of South Africa  
Cape Town  
 
Attention: Asgar Bawa  
By email: abawa@parliament.gov.za  

Our ref: MT  
Date: 22 March 2017 

Dear Honourable Sefako  
 
SUBMISSIONS BY THE CENTRE FOR ENVIRONMENTAL RIGHTS TO THE NATIONAL COUNCIL OF PROVINCES ON THE 
MINERAL AND PETROLEUM RESOURCES DEVELOPMENT AMENDMENT BILL [B 15D-2013] 

 
1. We refer to the advertisement placed by the Select Committee on Land and Mineral Resources of the National 

Council of Provinces calling for public submissions on the Mineral and Petroleum Resources Development 
Amendment Bill [B 15D-2013] (Bill).    
 

2. This document and its annexures constitute the Centre for Environmental Rights’ (CER) comments on the Bill.  
 

3. The CER is a non-profit law firm that assists communities and civil society organisations to protect and advance 
their right to an environment that is not harmful to health or well-being through litigation, advocacy and 
networking. The CER makes its comments based on its experience of interpreting and applying the Mineral and 
Petroleum Resources Development Act, 2002 (MPRDA), the Act this Bill proposes to amend.  

 

4. The CER together with other community-based and civil society organisations submitted joint comments to the 
National Assembly’ Portfolio Committee on Mineral Resources on a former iteration of the Bill in September 
2013. As we will be referring to our 2013 comments throughout this document, we attach those sets of 
comments for ease of reference:  

 

4.1. General comments1  (“Annexure B”) 
4.2. Consultation and administrative justice (“Annexure C”)  
4.3. Environmental authorities (“Annexure D”) 
4.4. Rehabilitation and financial provision2 (“Annexure E”) 

 
5. While our 2013 comments are still largely relevant, the Bill has significantly changed over the course of the last 

two and a half years. We have therefore changed the references in our comments to specific clauses of the Bill 

                                                 
1 Sans the annexure  
2 Sans the annexure  
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to align them with the Bill in its current form. We will also highlight and supplement some of our 2013 
comments in the paragraphs that follow.  
 

6. However, before making comments on the substance of the Bill, it is necessary to comment on the process that 
has been followed by Parliament in processing this Bill.  

 

Procedural irregularities  
 
The process currently being followed by Parliament will lead to a deadlock  
 
7. As you know, the Bill was passed by Parliament in 2014. However, in January 2015, the President referred the 

Bill back to the National Assembly (NA) for reconsideration in terms of section 79(1) of the Constitution of the 
Republic of South Africa, 1996 (Constitution). The President’s concerns included procedural concerns, i.e. that 
there was no public participation on the Bill in the Provincial Provinces and the National Council of Provinces 
(NCOP) and that the Bill was not sent to the National House of Traditional Leaders (NHTL) to consider the conflict 
between provisions of the MPRDA and the customary principle of consent; and substantive concerns, i.e. that 
the definition of “the Act” may be unconstitutional and that the Bill may well be in conflict with international 
trade agreements.    
 

8. On 17 February 2017, the Legal Resources Centre addressed a letter to the Speaker of the NA, the Chairperson 
of the NCOP and the Chairperson of the Portfolio Committee on Mineral Resources (Portfolio Committee), 
advising them that the only reasonable option for the NA in dealing with the President’s concerns, both legally 
and practically, is to exercise its powers in terms of Rule 208 of the Joint Rules of Parliament to reject the Bill and 
to start the process afresh. A copy of the Legal Resources Centre’s letter is attached as “Annexure A”.  

 

9. One of the assertions made in the Legal Resources Centre’s letter was that “… assuming that [the consultations 
in the Provincial Provinces and the NCOP] are meaningful, there is a high likelihood that the NCOP will propose 
amendments to the Bill that go beyond the points of referral of President Zuma. These amendments in turn 
could not be considered by the National Assembly which is bound by the President’s referral and the 
legislature will thus be in a deadlock” (our emphasis).  

 

10. The Portfolio Committee and the NA, however, decided to attempt to address the President’s concerns by taking 
the following course of action: 

 

10.1. obtaining legal opinions on the substantive concerns raised by the President;  
10.2. referring the Bill to the NHTL for comment on the conflict between certain provisions of the  MPRDA and 

the customary principle of consent; and  
10.3. referring the Bill back to the NCOP and Provincial Parliaments for them to conduct meaningful public 

participation on the Bill.   
 

11. The legal opinions on the substantive issues raised by the President obtained by the Portfolio Committee 
suggested that the President’s concerns about the content of the Bill did not render the Bill unconstitutional.  
 

12. The Bill was also referred to the NHTL, which was given an opportunity to make submissions on the Bill to the 
Portfolio Committee. The NHTL made submissions to the Portfolio Committee, but they did not deal with the 
conflict between certain provisions of the MPRDA and the customary principle of consent in those 
submissions. The President’s concern about the failure of the NHTL to be given an opportunity to make 
representations on the conflict between certain provisions of the MPRDA and the customary principle of consent 
was therefore not addressed.  
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13. The Bill has now been referred to the NCOP and the Provincial Parliaments for those bodies to conduct 
meaningful public participation3 on the Bill. Upon introduction of the Bill to the NCOP, new proposed 
amendments to the Bill were also submitted to the NCOP. As already stated, any amendments proposed to the 
Bill at the NCOP stage may not be considered by the NA, as the NA may only consider the substantive issues 
raised by the President. Those proposed amendments and any other new proposed amendment by the various 
Provincial Parliaments and the NCOP may therefore not be considered by the NA.    

 

14. We therefore echo the Legal Resources Centre’s call for the NCOP to reject the Bill and to start the process 
afresh. If the Bill is passed by Parliament in its current form, it will be vulnerable to a constitutional challenge. 
The process followed by Parliament in processing the Bill is therefore one that can only exacerbate legal and 
regulatory uncertainty in the mining sector.  

 

The new proposed amendments  
 

15. The new proposed amendments came as a complete surprise to most stakeholders in the mining sector. There 
was no public consultation on those new proposed amendments by the Department of Mineral Resources 
(DMR); nor were they discussed and debated in the NA. They were formulated behind closed doors and foisted 
upon the NCOP at a very late stage in the legislative process. During the hearing on the Bill in the Western Cape 
Provincial Parliament (WCPP) on 8 March 2017, the DMR advised the Standing Committee on Economic 
Opportunities, Tourism and Agriculture that the new proposed amendments were “negotiated” with the oil and 
gas sector before they were submitted to NCOP for consideration. As far as we know, there was no such 
“negotiation” with mining-affected communities and civil society organisations about their comments on the 
Bill. Indeed, none of the issues raised by the community-based and civil society organisations during the hearings 
in the NA were addressed in the new proposed amendments. To the contrary, the new proposed amendments 
further dilute the right of communities to participate in the South African mining sector.4  

 

Errors 
 

16. On pages 6-7 of Annexure B, we set out the errors we discovered in the original Bill. Some of those errors have 
still not been addressed:  
 
16.1. In clause 1(w) of the Bill (clause 1(u) in the original Bill), the proposed amendment to the term 

“prospecting area” erroneously refers to “mining right” and “mining permit” when it should refer to 
“prospecting right.”  

16.2. In clauses 31(d) and (e) of the Bill (clauses 29(d) and (e) of the original Bill), the Department of 
Environmental Affairs and the Department of Water and Sanitation are erroneously conflated. There is no 
such department as the “Department of Water and Environmental Affairs.”  

16.3. It is inappropriate to place provisions, contemplated in clauses 37(b) and (c) of the Bill (clauses 36(b) and 
(c) of the original Bill), dealing with the invitation of applications for reconnaissance permission, 
reconnaissance permit, technical co-operation permit, exploration right, production right under a section 
of the MPRDA entitled “The Minister’s power to prohibit or restrict prospecting or mining” (section 49 of 
the MPRDA).  

 
General comments  
 
17. None of our proposed amendments to the Bill on pages 8-17 of Annexure B have been incorporated into the Bill. 

Below, we reiterate and highlight some of the most concerning clauses of the Bill covered in our general 
comments.  

                                                 
3 As contemplated in Doctors for Life International v Speaker of the National Assembly and others 2006 (6) SA 416 (CC).   
4 See paragraphs 59-60 below  
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Clause 2: Proposed amendment to section 2 of the MPRDA  

 
18. Section 2(d) of the principal Act included the phrase “historically disadvantaged persons, including women…”. 

The section was amended by the 2008 Amendment Act to say “historically disadvantaged persons, including 
women and communities…” The Bill now proposes removing the phrase “including women and communities”. 
The amendment is not supported for reasons that follow in the paragraph below.  
 

19. The emphasis on expanding opportunities to women and communities in particular was appropriate and 
necessary given their significant exclusion from sharing in the benefits in the exploitation of the nation’s mineral 
and petroleum resources. As the extraction of minerals still does not adequately create opportunities for women 
and communities or benefit women and communities, the decision to amend the section to exclude women and 
communities is not justifiable; and as no reasons have been given for this deletion, it is not rational. The need for 
women and communities to be the focus of opportunities and benefit sharing in the minerals sector is stronger 
today than it has been in the past and it is submitted that the phrasing in the 2008 Amendment Act should 
prevail.  

 

Clause 13: Proposed amendment to section 18 of the MPRDA  
 

20. Clause 13(g), dealing with a prospecting right remaining in force until an application for renewal of the right has 
been determined, has been amplified. The amplification highlights concerns about prospecting long beyond the 
period initially envisaged, with DMR turnaround times being what they are, and with no provision for public 
participation in that intervening period. In one case in which we have been involved, the intervening period was 
longer than 8 years, when the original prospecting right was only valid for three years. Moreover, as prospecting 
work programmes, environmental authorisations and environmental management programmes are drafted on 
the assumption that prospecting will only be conducted for three years, those documents would no longer be 
relevant in the intervening period. We therefore propose that section 18(5) of the MPRDA is deleted. Companies 
conducting prospecting operations should submit their applications for renewal of their prospecting rights in 
good time for the DMR to process them before the expiry of those rights.  
  

Clause 29: Proposed amendment to section 38B of the MPRDA  
 

21. We support the proposed amendment to section 38B(1) as it would delete the erroneous reference to the 
National Environmental Management Act, 1998 (NEMA). However, the reference to the “National Environmental 
Management Amendment Act, 2014” is still incorrect. The correct reference is the National Environmental 
Management Laws Amendment Act, 2014 (Act No. 25 of 2014). We therefore propose that the Bill is amended 
accordingly.  
 

22. Section 38B does not deal with environmental management programmes (EMPRs) and environmental 
management plans (EMPs) submitted for approval in terms of the MPRDA before the coming into force of the 
National Environmental Management Laws Amendment Act, 2014 (NEMLAA) (which was 2 September 20145) 
and approved by the Minister of Mineral Resources after the coming into force of NEMLAA. We therefore 
propose the insertion of a section 38B(1A) of the MPRDA, in the terms set out in paragraph 37 below, dealing 
with this oversight.   
 

23. Furthermore, we submit that section 38B(1) must be significantly reformed by the Bill before it comes into 
operation (the operation of section 38B of the MPRDA has been suspended indefinitely by the Minister of 
Mineral Resources6).  

 

                                                 
5 Section 32 of the National Environmental Management Laws Amendment Act, 2014  
6 Proclamation 17 of 2013 in Government Gazette 36541 of 6 June 2013 
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24. Section 38B(1) has the effect of “deeming” all EMPRs and EMPs approved under the MPRDA as environmental 
authorisations issued in terms of NEMA. Subsections (2) and (3) provide for the discretionary power of the 
Minister of Mineral Resources to direct the holder of an EMPR or EMP to “upgrade” that EMPR or EMP to 
address deficiencies in an EMPR or EMP if he or she is of the opinion that the prospecting, mining, exploration or 
production is likely to result in unacceptable pollution, ecological degradation or damage to the environment. 
We submit that all EMPRs and EMPs must be upgraded, not only when the Minister of Mineral Resources directs 
the holder of an EMPR or EMP to do so.    

 
25. The coming into force of section 38B will result in entrenching old order EMPs and EMPRs that do not comply 

with the provisions of the NEMA, exonerating holders of rights in terms of the MPRDA that are illegally 
conducting mining operations without environmental authorisations and inappropriately blurring the distinction 
between environmental impact assessment and environmental management.  

 
Entrenching old order EMPRs and EMPs 
 
26. Section 38B(1) of the MPRDA (the commencement of which has been suspended) will have the effect that all 

EMPs and EMPRs approved under the MPRDA on or before 2 September 2014 are deemed to be EMPRs 
approved in terms of the NEMA and an environmental authorisation issued. It is inappropriate to equate EMPs 
and EMPRs approved under the MPRDA and its Regulations with environmental impact assessments (EIA) 
conducted in terms of NEMA and the Environmental Impact Assessment Regulations, 20147 (EIA Regulations). 
The EMPR regime created in terms of the MPRDA under the “old” system (including the MPRDA Regulations) 
was in itself not adequate to ensure that the impact of mining on the environment is properly mitigated. The 
Integrated Environmental Management (IEM) system established in terms of Chapter 5 of NEMA was a 
necessary supplement to this regime.  

 
27. The IEM system, for instance, requires applicants to consider not only the “environmental, social and cultural” 

impacts of a specific mine, as required under the MPRDA, but also the “biological, physical and geographical” 
impacts of mining. Moreover, EIAs conducted under the IEM system must contain information relating to the 
probability of the occurrences of impacts and whether or not they can be effectively mitigated, which is not 
explicitly required by the MPRDA.  

 
28. Furthermore, the IEM system enjoins decision-makers to take into account provisions of specific environmental 

management Acts, guidelines, policies and environmental management instruments, such as biodiversity 
management plans, environmental management frameworks, etc. Under the MPRDA, the Department of 
Mineral Resources notoriously approved EMPRs and EMPs without taking these into account  

 
29. The range of information that needs to be considered by the decision-maker under the IEM system is therefore 

much wider than under the MPRDA. NEMA also has more detailed provisions related to public participation 
processes and contains clearer and more effective remedies for non-compliance with the provisions of NEMA.  
 

30. Section 38B(1) of the MPRDA therefore has the effect of lowering the standard of the environmental 
management of the extractives operations approved before, on, or after 2 September 2014 below the standards 
prescribed in NEMA, its regulations and the notices published under NEMA. We therefore suggest that section 
38B(1) is amended in the manner proposed in paragraph 36 below.  
 

Exonerating holders of rights in terms of the MPRDA that are illegally conducting operations without environmental 
authorisation  

 

31. Under the One Environmental System, mining companies require, inter alia, an approved EMPR as well as 
environmental authorisation in terms of NEMA before they can commence mining. Under the environmental 

                                                 
7 Section 32 of the National Environmental Management Laws Amendment Act, 2014  
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management system for the extractives industry that preceded the One Environmental System, mining 
companies required an approved EMPR or EMP in terms of the MPRDA as well as environmental authorisation in 
terms of NEMA, if an activity or activities listed in one or more of the Listing Notices published under NEMA was 
triggered by a proposed operation (most commonly, the construction of roads and infrastructure and the 
clearing of indigenous vegetation were activities that were triggered by proposed extractive operations). 
 

32. As listed activities were invariably triggered by proposed extractive operations, both environmental 
authorisations and EMPRs were required for extractive operations under the system preceding the One 
Environmental System. The proposed insertion by section 48(b) will have the effect of absolving right holders in 
terms of the MPRDA from the requirement of obtaining environmental authorisations if their EMPs or EMPRs 
were approved in terms of the MPRDA before, on or after 2 September 2014, notwithstanding the fact that 
those EMPs and EMPRs did not deal with the mitigation and management of listed activities, adequately, or at 
all. Frequently, right holders under the MPRDA conducted extractive operations illegally without environmental 
authorisation, disputing that NEMA applied to their operations at all. Such right holders were and are operating 
in criminal contravention of NEMA and will be exonerated by this provision, when instead, such criminal 
contravention should be punished and not sanctioned. Non-compliance with the law cannot be condoned in this 
manner.  

 

Blurring the distinction between environmental impact assessment and environmental management  
 

33. An EMPR is by nature a mitigation tool. It prescribes the manner in which the environmental impacts of and 
pollution caused by extractive activities must be mitigated. The environmental impact assessment that is 
conducted as part of an EMPR merely dictates the extent to which impacts have been properly identified and 
adequate mitigation measures have been recommended. Its emphasis is on the management of the direct 
impacts of extractive activities on the environment.  
 

34. By contrast, environmental impact assessments (EIAs) are essentially assessment and planning tools. EIAs 
provide decision-makers with information necessary for making an assessment on, inter alia, the need and 
desirability of an extractive activity in a specific area; i.e. whether or not an extractive activity is appropriate in a 
specific environment. This enquiry requires the assessment of a wider range of environmental attributes and 
more specific information about the impacts of an extractive activity on a specific environment than EMPRs.  
 

35. We furthermore reiterate the differences already pointed out between EMPRs under the MPRDA and EIAs under 
the IEM in paragraphs 26 to 30 above.  
 

36. We therefore propose that section 38B(1) of the MPRDA is amended to require holders of old order EMPRs or 
EMPs under the MPRDA to apply for an environmental authorisation in terms of NEMA if they do not already 
have an environmental authorisation. Furthermore, we submit that all EMPs and EMPRs issued under the 
MPRDA should be upgraded within 18 months of the coming into force of NEMLAB4 to ensure that they comply 
with NEMA. We suggest that section 38B(1) of the MPRDA is re-drafted as follows:  
 
(1) An environmental management plan or an environmental management programme approved in terms of the 

Act before [and] or at the time of the coming into effect of the National Environmental Management [Act, 
1998] Laws Amendment Act, 2014 (Act No. 25 of 2014) shall be deemed to have been approved and 
[environmental authorisation issued] in terms of the National Environmental Management Act, 1998 (Act 
No. 107 of 1998), provided that within 18 months of the coming into force of this Act, the holder of the 
environmental management plan or environmental management programme has submitted an application 
for an environmental authorisation in which such holder has upgraded its environmental management plan 
or environmental management programme to address any deficiencies in such environmental management 
plan or environmental management programme to meet the requirements in Chapter 5 of the National 
Environmental Management Act, 1998 (Act No. 107 of 1998).    
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37. We furthermore submit that a clause must be inserted to deal with EMPRs and EMPs submitted for approval in 
terms of the MPRDA before 2 September 2014, but approved after 2 September 2014. We recommend the 
insertion of a section 38(1A) in the following terms:  
 

“(1A) An environmental management plan or an environmental management programme approved in terms 
of this Act after 2 September 2014 shall be deemed to have been approved in terms of the National 
Environmental Management Act, 1998 (Act No. 107 of 1998), provided that within 18 months of the coming 
into force of this Act, the holder of the environmental management plan or environmental management 
programme has submitted an application for an environmental authorisation in which such holder has 
upgraded its environmental management plan or environmental management programme to address any 
deficiencies in such environmental management plan or environmental management programme to meet 
the requirements in Chapter 5 of the National Environmental Management Act, 1998 (Act No. 107 of 1998).”  

 
Clause 34: Proposed amendment to section 46 of the MPRDA  
 
38. We are concerned about the proposed deletion of the phrase “or if there is no such provision or if it is 

inadequate, from money appropriated by Parliament for the purpose” from section 46(2) of the MPRDA. The 
deletion would mean that the Minister of Mineral Resources would no longer be able to use funds appropriated 
by Parliament for the purpose of rehabilitating derelict and ownerless mines and mines for which there is 
insufficient financial provision.  
 

Clause 43: Proposed amendment to section 56 of the MPRDA  
 

39. The Bill does not address the measures required to ensure that the obligations of a company are met when the 
company is finally deregistered. The MPRDA simply provides that, in the event that a company is finally 
deregistered, the right will lapse in terms of section 56(c). While a right may lapse, any outstanding issues in 
regards to the company’s obligations to rehabilitate or to undertake activities under an SLP must be matters that 
are resolved prior to the final deregistration of a company. 

 
Clause 71: Proposed amendment to section 98 of the MPRDA and read with clause 72: proposed amendment to 
section 99 of the MPRDA  
 
40. In principle we support the incorporation of administrative and civil fines into the MPRDA. Provision of non-

criminal penalties akin to those provided for in the Competition Act, 1998 is in line with international trends, and 
the Centre for Environmental Rights has for a long time advocated the use of administrative or civil penalties to 
improve compliance with environmental legislation.  
 

41. Having said that, no modern regulatory system can function without appropriate criminal sanctions operating 
alongside such a civil/administrative penalty system. The modern approach is that civil/administrative penalties 
should be the normal consequence of any violation, with sanctions reserved for violations that are egregious, 
such as where the violator attempted to hide the criminal conduct.  

 

42. We however, have some major concerns about the proposed penalty system, which are set out in detail on 
pages 14-16 of Annexure B.  

  
Consultation and administrative justice  

 

43. Annexure C is a set of comments submitted to the Portfolio Committee on Mineral Resources by the Centre for 
Environmental Rights, groundWork, Earthlife Africa Johannesburg, Vaal Environmental Justice Alliance and the 
Environmental Monitoring Group.  
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44. In those comments, it was submitted that the MPRDA and the Bill is inadequate in giving effect to the principles 
of administrative justice, in particular in relation to consultation and access to information;8 and therefore  

 

44.1. perpetuates the legacy of unequal access to and distribution of South Africa’s mineral wealth;9   
44.2. exposes decisions under the MPRDA to increased legal challenges;10 and 
44.3. promotes conditions in mining affected communities that are conducive to the generation of conflict.11 
 

45. In Annexure C, several proposals are made for reforming the MPRDA in order for it to align with the principles of 
administrative justice and access to information.12 We shall not repeat all the proposals here, but we emphasize 
that public participation must, in accordance with section 33 of the Constitution read with PAJA, take place in 
relation to -    

 

45.1. renewal of rights and permits as contemplated in sections 18, 24, 27(8)(a), 34, 81 and 85 of the MPRDA; 13 
45.2. transfer of rights and permits as contemplated in section 11 of the MPRDA;14 and 
45.3. amendment of rights, permits, environmental management programmes and environmental 

management plans as contemplated in section 102 of the MPRDA.15  
 

46. In our experience, officials in the DMR are not always versed in the principles of administrative justice and 
therefore do not always give effect to section 33 of the Constitution and the provisions of PAJA when performing 
administrative acts in terms of the MPRDA. It is therefore imperative that the MPRDA reflects the principles of 
administrative justice to ensure that the right to just administrative action is being promoted and not hampered.  
 

47. Furthermore, we point out that section 10 of the MPRDA, dealing with consultation with interested and affected 
parties, must also be re-drafted to ensure meaningful consultation with interested and affected parties. 
Presently, section 10’s timeframes for the submission of comments is inadequate,16 it does not accommodate 
parties who, due to disadvantage or illiteracy, cannot read notices and cannot submit objections in writing;17 and 
provide for consultation with both traditional leaders and communities when land managed in terms of 
customary law is subject to a mining, prospecting, production or exploration application in terms of the 
MPRDA.18          

 

48. Furthermore, in terms of clause 11(c) of the Bill, it is proposed that the requirement to consult with “interested 
parties” in relation to prospecting right applications is removed. If clause 11(c) is enacted, consultation in 
relation to prospecting right applications will be confined to affected parties and communities. There is no 
logical reason for the removal of the reference to “interested parties.” The proposal of that removal only 
militates against administrative justice, transparency and accountability in the mining sector as it would preclude 
interested members of the public, some of whom may well have meaningful inputs on prospecting right 
applications, from making comments. We strongly suggest that the relevant part of clause 11(c) of the Bill 
amending section 16(4)(b) of the MPRDA is scrapped.      

 

                                                 
8 Pages 2-6 of Annexure B 
9 Pages 6-9 of Annexure C 
10 Pages 9-10 of Annexure C 
11 Pages 10-12 of Annexure C 
12 Pages 13-27 of Annexure C 
13 Paragraph 51 a. on page 16 and page 25 of Annexure C 
14 Paragraph 51 a. on page 16 and page 21 of Annexure C 
15 Paragraph 51 a. of on page 16 of Annexure C 
16 Paragraph 50 a. on page 15 of Annexure C 
17 Paragraph 51 c. on page 16 of Annexure C  
18 Paragraph 51 d. on page 16 of Annexure C 
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49. We also submit that the decision-maker must be required to direct applicants to notify all interested and 
affected parties of the refusal of their right/permit applications in terms of the MPRDA. In our experience, 
applicants often neglect to notify interested and affected parties when their applications were refused by the 
relevant decision-maker. This allows applicants to launch appeals against refusals of their applications without 
the knowledge of interested and affected parties. In terms of the MPRDA, interested and affected parties have 
the right to answer to appeals lodged by applicants and they are therefore effectively deprived of that right if 
they have no knowledge of the refusal. We therefore propose that clause 18(f) is re-drafted as follows:  

 

“(4) If the Minister refuses to grant a mining right, the Minister must, within [30 days] the prescribed period of 
the decision, in writing notify the applicant of the decision [and], the reasons thereof and direct the applicant to 
notify all interested and affected parties of the decision. 

 

50. We submit that the relevant provisions relating to notification of the refusal of prospecting right, mining permit, 
exploration right and productions right applications must be amended in the same vein as our proposal in 
paragraph 49 above.        

 
Environment authorities are more appropriately placed to consider, issue and ensure compliance with 
environmental authorisations for mining activities  
 
51. Annexure D is a joint submission to the Portfolio Committee on Mineral Resources by the Centre for 

Environmental Rights, the Endangered Wildlife Trust, the Worldwide Fund for Nature South Africa, Birdlife South 
Africa, groundWork, Conservation South Africa, Greenpeace Africa and Professor Tracy Humby at the University 
of the Witwatersrand School of Law.  

 
52. In that joint submission, it was submitted that it would be a far more cost-effective use of public funds, and a far 

more efficient approach, to enhance the capacity within those authorities that at least already have the 
experience and most of the systems in place to undertake this work. We also submit that doing so is in the 
interests of the environment, the realisation of Constitutional rights and of sustainable development, and of the 
sustainable development of mineral resources. The following reasons were given for that submission:  
 
52.1. The DMR does not currently have anywhere near the human resource capacity to implement NEMA and 

the EIA Regulations effectively, and we have not seen any feasible plans to address this capacity deficit 
(pages 3-6). In addition to that comment, we bring to the attention of the Honourable Members a 
statement made by an official of the DMR to the National Assembly’s Portfolio Committee on 
Environmental Affairs during a briefing session on 7 March 2017 to the effect that the DMR’s 
environment function has been severely affected by budget cuts.  

52.2. The DMR has a poor track record on environmental regulation: environmental impact assessment and 
compliance monitoring and enforcement (pages 6-17). In addition to those comments, we refer the 
Honourable Members to a more recent report dealing with the DMR’s bad track record in the 
environmental management of the mining sector in South Africa, Zero Hour: Poor governance of mining 
and the violation of environmental rights in Mpumalanga (May 2016). The Report is too voluminous to 
attach, but it can be accessed at http://cer.org.za/wp-content/uploads/2016/06/Zero-Hour-May-
2016.pdf.   

52.3. The DMR has an inherent conflict between its obligations to promote mining, and its obligations under 
NEMA (page 17).  

52.4. By excluding provincial authorities from the environmental regulation of mines, Schedule 4 to the 
Constitution of the Republic of South Africa, which states that “environment” is a concurrent legislative 
competence, may have been undermined (pages 17-18).  

52.5. The mining sector has been afforded special treatment over other industrial sectors (page 18).  
52.6. It is not an efficient use of public funds (pages 18-20).  
52.7. It will perpetuate inadequate protection of the environment and unsustainable development of mineral 

resources (pages 20-21).  

http://cer.org.za/wp-content/uploads/2016/06/Zero-Hour-May-2016.pdf
http://cer.org.za/wp-content/uploads/2016/06/Zero-Hour-May-2016.pdf
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53. In addition to our comments in Annexure C, we point out that the DMR is still not making its environmental 
compliance monitoring and enforcement statistics public, despite an undertaking by the Minister of Mineral 
Resources to Parliament to do so. In response to a Parliamentary question posed to him by a Member of 
Parliament, the Minister of Mineral Resources advised Parliament that the DMR would include its environmental 
compliance monitoring and enforcement statistics in the Department of Environmental Affairs’ annual National 
Environmental Compliance Monitoring Enforcement Report (NECER).19 The NECER for the 2015-16 period20 does 
not include the DMR’s compliance monitoring and enforcement statistics.   

 

Mine closure, rehabilitation and financial provision  
 
54. Annexure E is a joint submission that was made to the Portfolio Committee on Mineral Resources of the National 

Assembly by the Centre for Environmental Rights, Conservation South Africa, the Worldwide Fund for Nature, 
Federation for a Sustainable Environment, groundWork and Mark Botha (private consultant on offsets and 
financial provision to mining companies) dealing with mine closure, rehabilitation and financial provision).   
 

55. In those comments, it was submitted that the then proposed 20 years limit on the retention of financial 
provision for latent and residual environmental impacts of mines was arbitrary and the retention period should 
be “… for the predicted life of the impacts (e.g. the expected time of mine decant, etc.) as assessed on cessation 
of the mining operation and annually thereafter until the impacts have been remediated.”21 We are pleased that 
the arbitrary 20 years retention period is no longer part of the Bill. We support the proposed wording of clause 
31(f) of the Bill.   

 

Additional comments  
 
Clause 18(b): Proposed insertion of section 23(1)(i)   
 
56. Clause 18(b) proposes a provision which makes the application for a water use licence a prerequisite for the 

granting of a mining right. As mining operations also sometimes require atmospheric emission licences in terms 
of the National Environmental Management: Air Quality Act, 2004 (NEMAQA), we submit that clause 18(b) 
should also make the application for an atmospheric emission licence a prerequisite for the granting of a mining 
right. We therefore propose the following re-formulation of clause 18(b):  
 
“(i) the applicant has, where necessary, submitted proof of application for -  
 

(i) a licence for use of water in terms of the applicable legislation; and  
(ii) a licence for atmospheric emissions in terms of applicable legislation.   

 
Clause 75: Proposed amendment of section 102 of the MPRDA  
 
57. In terms of section 102 of the MPRDA, rights, permits, environmental authorisations, social and labour plans and 

work programmes may not be amended without the consent of the Minister of Mineral Resources. We have in 
the past witnessed the abuse of this section by, especially, mining companies wanting to significantly expand 
their operations. In one of the cases in which we have been involved, when the DMR refused a prospecting right 
application by a mining company for a prospecting operation adjacent to its present prospecting area, it applied 
for the amendment of its existing prospecting right in terms of section 102. It will be recalled that we are of the 
opinion that applications to the Minister for his or her consent in terms of section 102 of the MPRDA must be 

                                                 
19 Question 2365, answered on 13 July 2015 (NW2729E) 
20 https://www.environment.gov.za/sites/default/files/reports/necer2016.pdf  
21 Pages 4-5 of Annexure E 

https://www.environment.gov.za/sites/default/files/reports/necer2016.pdf
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subjected to public participation, but is not.22 The absence of public participation in such applications result in a 
lack of transparency and accountability in relation to section 102 applications. We therefore reiterate that the 
MPRDA must explicitly require public participation in relation to such applications.   
 

58. In addition, we submit that section 102 is too wide in scope. It may not, for instance, include a reference to 
environmental authorisations as decision-making relating to environmental authorisation applications are 
regulated in terms of NEMA and not the MPRDA. We therefore propose that the reference to environmental 
authorisation is removed.    

 
Comments on the new proposed amendments  

 

Clause 12: Proposed amendment to section 17 of the MPRDA  
 
59. We strongly object to the deletion of the phrase “including conditions requiring the participation of the 

community.” In the submissions made by the Mining and Environmental Justice Community Network of South 
Africa (MEJCON-SA) to the National Assembly’s Portfolio Committee on Mineral Resources in 2013, the following 
was stated:  

 
“While the Act identifies the creation of opportunities and the sharing in the benefits of the nation’s mineral 
wealth as its goals, its primary mechanisms for achieving this is through taxation, social and labour plans and 
beneficiation. Taxation and beneficiation produce few direct benefits for communities directly affected by mining 
activities.”   

 
60. We align ourselves with MEJCON-SA’s view. As mining can, and in our experience invariably does, have severe 

adverse environmental and socio-economic impacts on communities, it is imperative that communities are given 
opportunities to participate in mining on or adjacent to their land. The net impact of mining on host 
communities should be a positive one, especially since mining-affected communities do not have the right, in 
terms of the MPRDA, to say no to mining on their land.  
 

61. We furthermore support the comment by MEJCON-SA that the MPRDA explicitly requires the free, prior and 
informed consent from communities for mining on their land. This will ensure that each community’s own 
development vision is actualised. The right to say no to mining would also strengthen a community’s hand in 
negotiation of the terms and conditions of mining on their land if mining is part of that community’s 
development vision.          
 

We thank you for the opportunity to make written submissions. Please do not hesitate to contact us should you have 
any queries on any of our comments.  
 
Yours faithfully 
CENTRE FOR ENVIRONMENTAL RIGHTS 
 

per:  
 
Marthán Theart 
Attorney  
Direct email: mtheart@cer.org.za 

                                                 
22 See paragraph 45.3 above  

mailto:mtheart@cer.org.za

