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URGENT
Dear Sirs
REQUEST FOR CONFIRMATION REGARDING CLIMATE CHANGE IMPACT ASSESSMENT FOR COLENSO IPP POWER
STATION APPEAL DECISION REF: LSA 151941
1. We refer to the following:
1.1 the appeal decisions of 8 November 2016 issued to our clients, groundwork and the South Durban
Community Environmental Alliance (SDCEA), in relation to our clients’ appeal against the environmental
authorisation (EA) for the proposed independent power producer (IPP) Colenso coal-fired power station
(“Colenso”). The appeal decisions set aside the EA and referred the matter back to the Department of
Environmental Affairs (DEA), based on “deficiencies and inaccuracies” in the EA;
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1.2 our 15 November 2016 correspondence to the DEA and the Minister, seeking clarity on the process to be
followed in relation to the layout map and geophysical survey required by the appeal decision; and
1.3 the 18 November 2016 response from the Director: Appeals and Review, which indicated that: Colenso
was required to submit the site layout map and survey to the DEA for consideration; and that the
submission of these documents would not necessitate the submission of a new environmental impact
report, but would be subject to the requirements and timeframes for public participation as per the
Environmental Impact Assessment (EIA) Regulations, 2014.
2. As you may be aware, the Gauteng Provincial Division has recently handed down judgment in the case of
Earthlife Africa Johannesburg v Minister of Environmental Affairs and Others, 1 which confirmed that the
climate change impacts of a proposed coal-fired power station need to be assessed and comprehensively
considered before a decision can be made on whether to issue an EA (“the Thabametsi judgement”).
3. There was a wholly-inadequate consideration of climate change impacts in the EIA process for the Colenso
power station. Several of these deficiencies were addressed in our clients’ appeal.
4. Nevertheless, the Minister’s 8 November 2016 decision rejected our clients’ appeal ground pertaining to the
need for a climate change impact assessment, stating the following:
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5. This decision clearly contradicts the Thabametsi judgement, in which the court has confirmed that:
“… (a) plain reading of Section 24O (1) of NEMA confirms that climate change impacts are indeed relevant
factors that must be considered. The injunction to consider any pollution, environmental impacts or
environmental degradation logically expects consideration of climate change. All the parties accepted in
argument that the emission of GHG’s from a coal-fired power station is pollution that brings about a change
in the environment with adverse effects and will have such an effect in the future” and that “[t]he absence of
express provision in the statute requiring a climate change impact assessment does not entail that there is no
legal duty to consider climate change as a relevant consideration…The respondents’ complaint that without
explicit guidance in the law on climate change impact assessments. Thabametsi could not be required to
conduct a climate change impact assessment, as there is no clarity on what is required, is unconvincing”2 (own
emphasis);
“[T]he legislative and policy scheme and framework overwhelming support the conclusion that an assessment
of climate change impacts and mitigating measures will be relevant factors in the environmental authorisation
process, and that consideration of such will best be accomplished by means of a professionally researched
climate change impact report. For all these reasons, I find that the text, purpose, ethos and intra- and extrastatutory context of section 24O(1) of NEMA support the conclusion that climate change impacts of coal-fired
power stations are relevant factors that must be considered before granting environmental authorisation”3
(own emphasis); and
“… the decision to grant the authorisation without proper prior consideration of the climate change impacts is
prejudicial in that the permission has been granted to build a coal-fired power station which will emit
substantial GHG’s in an ecologically vulnerable area for 40 years without properly researching the climate
change impacts for the area and the country as a whole before granting authorisation”4 (own emphasis).
6. This judgement makes clear that:
6.1 there is a legal duty under the South African environmental law regime, to comprehensively consider
climate change impacts of proposed projects that would have significant climate change impacts, as part
of an EIA;
6.2 government and industry are obliged to fully assess the climate change impacts of a proposed coal-fired
power station before any EA can be issued;
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6.3 a climate change impact assessment extends beyond merely considering the potential greenhouse gas
(GHG) emissions of the project, and requires analysis of the broader impacts of: climate change (such as
water scarcity); the social and environmental cost of those impacts; how climate change will impact on
the feasibility of the project; how the proposed project would exacerbate the impacts of climate change
for the people of South Africa by increasing the vulnerability of communities and the environment to
climate change by utilising and polluting the limited water available; and of any possible mitigation
measures; and
6.4 these climate change impacts are best assessed by means of a “a professionally researched climate change
impact report”.
7. The Thabametsi judgement confirms that Colenso was under an obligation to fully assess the project’s climate
change impacts as part of the EIA, and before a decision could have been made to authorise the power station.
The Minister’s finding to the contrary, in respect of our clients’ appeal, was a clear and material error of law.
8. In light of the above, our instructions are to require urgent confirmation that:
8.1 Colenso will comprehensively consider and assess the climate change impacts of the proposed Colenso
power station (as set out above);
8.2 such assessment will at least follow the requirements and timeframes for public participation as per the
EIA Regulations, 2014; and
8.3 the DEA will consider the Colenso report on climate change impacts when reconsidering the EA in terms
of the Minister’s appeal decision.
9. Our clients’ rights are reserved, including the right to challenge an EA granted to Colenso which fails to assess
climate change impacts in the manner set out in paragraph 8 above.
10. Kindly respond by 13 April 2017.

Yours faithfully
CENTRE FOR ENVIRONMENTAL RIGHTS

per:
Nicole Loser
Attorney
Direct email: nloser@cer.org.za
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