APPLICATION FOR A GENERATION LICENCE by THABAMETSI POWER
COMPANY (PTY) LTD IN THE PROVINCE OF LIMPOPO

RESPONSE TO THE OBJECTIONS RAISED BY
EARTHLIFE AFRICA JOHANNESBURG
TO THE APPLICATION FOR A GENERATION LICENCE
LODGED BY THABAMETSI POWER COMPANY (PTY) LTD WITH THE
NATIONAL ENERGY REGULATOR OF SOUTH AFRICA

INTRODUCTION

1.

Thabametsi has been appointed by the Department of Energy ("DoE") as a
preferred bidder under the Coal Baseload Independent Power Producer
Procurement Programme (“Coal Baseload IPP Procurement Programme”).

2.

Subject to the relevant requirements under the Coal Baseload IPP
Procurement Programme, Thabametsi will establish, own and operate a 630
megawatt (gross) coal-fired power station located near Lephalale, Limpopo
(“the power station”).

OBJECTIONS RAISED BY EARTHLIFE

3.

Earthlife Africa Johannesburg ("Earthlife") is objecting to Thabametsi's
licence application to generate electricity for the power station ("Licence
Application") submitted to the National Energy Regulator of South Africa
("NERSA") on 31 October 2016. Earthlife has submitted its comments on the
Licence Application as well as Thabametsi's notification to stakeholders
published in terms of section 11 of the Electricity Regulation Act, 2006
("ERA").
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4.

Earthlife's objections to the Licence Application are premised on its argument
that a decision by NERSA to issue a licence to Thabametsi will contravene the
following provisions of ERA and the National Energy Regulator Act, 2004
("NERA"):

4.1

section 10(2)(e) of ERA – in that it is unlikely that Thabametsi will be
able to comply with environmental and other legislation as required,
and that Thabametsi has neglected to tender relevant information in
this regard in its application;

4.2

section 10(1) of NERA - as licensing Thabametsi would not be
consistent with the Constitution of the Republic of South Africa, 1996
("the Constitution") and other applicable laws, as required;

4.3

section 10(1)(b) of NERA – as licensing the power station would not be
in the public interest; and

4.4

section 2 of ERA – as licensing the power station would not be in line
with the objects of ERA.

5.

At the outset it should be noted that the above objections are in large
premised on, and should be seen in the context of, Earthlife's general
resistance to coal-fired power stations and the adoption of the Integrated
Resource Plan for Electricity 2010-2030 ("IRP"), rather than the actual content
and purpose of the Licence Application. In this regard, it is significant that, in
the parallel review proceedings upon which Earthlife places emphasis in its
objection, it has deliberately failed to respond to an invitation to place on
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record:

5.1

whether Earthlife is opposed, in principal, to the establishment of further
coal-fired power stations in South Africa;

5.2

whether it intends to use all litigious means available to it to prevent
and/or delay the establishment and operation of such power stations;
and

5.3

whether its objectives in the review proceedings include an attempt to
compel the DEA to adopt or have regard to stricter climate change
requirements than are currently in place in the regulatory regime.

(Copies of the papers in the review proceedings will be provided to
NERSA along with this response).

6.

Thabametsi will in the paragraphs which follow show that Earthlife's objections
are baseless and without merit as they are:

6.1

given the unchallenged adoption of the IRP, raised in the incorrect
forum, and

6.2

based on the incorrect premise that NERSA has the authority to
perform the investigative and discretionary functions of other
government and regulatory bodies which would amount to NERSA
being entitled to usurp the functions of these bodies in conflict with its
regulatory powers.
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7.

In order to so, the regulatory context within which Thabametsi has been
appointed a preferred bidder will first be set out. In particular, the adoption and
contents of the IRP and the Minister of Energy’s ("the Minister") decision to
authorise the construction of coal-fired power stations (that is, the adoption of
the Coal Baseload IPP Procurement Programme) will also be detailed. The
applicable environmental regime will also be canvassed in order to show how
the Department of Environmental Affairs' ("the DEA") decision to award
Thabametsi its environmental authorisation fits within NERSA's regulatory
duties and obligations as contemplated in section 10(2)(e) of ERA.

8.

Lastly, the four arguments used by Earthlife to support their main argument
that a decision by NERSA to issue a licence will contravene various sections
in ERA and NERA as highlighted below will be dealt with in turn. In doing so, it
will also be explained that Earthlife's objections have been brought in the
wrong forum and that their true grievance lies with the IRP and various
underlying government policy decisions to commission coal-fired power
stations.

GOVERNMENT POLICY AND THE ADOPTION OF THE IRP

9.

The starting point for understanding the regulatory scheme governing these
proceedings is the ERA.

10.

Section 2 of the ERA describes its objects as including to “achieve the
efficient, effective, sustainable and orderly development and operation of
electricity supply infrastructure in South Africa”, to “ensure the interests and
needs of present and future electricity customers and end users are
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safeguarded and met, having regard to the governance, efficiency,
effectiveness and long-term sustainability of the electricity supply industry
within the broader context of economic energy regulation in the Republic”, to
“promote the use of diverse energy sources and energy efficiency” and to
“facilitate a fair balance between the interests of customers and end users,
licensees, investors in the electricity supply industry and the public”.

The IRP

11.

On 6 May 2011 and under the ERA, the Minister of Energy published the IRP.
As its terms explain:

11.1

The IRP was adopted pursuant to the ERA, to set out South Africa’s
electricity generation plans for the period 2010 to 2030. The IRP
comprises the national electricity sector plan articulating electricity
policy and providing a planning framework for the management of
electricity demand in South Africa. The IRP develops the preferred
electricity mix and delivery timeline with which to meet the country’s
electricity needs over a 20-year planning horizon.

11.2

The original plan was submitted to public participation processes in
June 2010 and, as a result, was substantially revised to create a
“Revised Balance Scenario” (“RBS” or “the revised scenario”). The
revised

scenario

was

developed

in

consultation

with

various

government departments and was submitted to public consultation in
October 2010.
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11.3

The IRP explains that “the multi-criteria decision-making process
confirmed that this RBS represented an appropriate balance between
the expectations of different stakeholder considering a number of key
constraints and risks, for example:

11.4

a)

reducing carbon emissions;

b)

new technology uncertainties such as costs, operability, lead
time to build etc;

c)

water usage;

d)

localisation and job creation;

e)

southern African regional development and integration; and

f)

security of supply”. (Para 2.1 of the IRP).

The revised scenario was re-considered in light of the comments
received during the public participation process and the various policy
considerations set out in the IRP, and led to the adoption of the PolicyAdjusted IRP (that is, the final IRP).

12.

In adopting the IRP, the government departments involved undertook a
careful and nuanced assessment of various factors – including the
environmental impacts associated with different methods of electricity
generation – and weighed these against South Africa’s urgent need for
additional electricity generating capacity.

13.

The need to reduce carbon emissions over time was given particularly careful
consideration. This is clear from the following sections:
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13.1

Paragraph 2.2 of the IRP states:

“The RBS was adjusted from a cost-optimised scenario
developed under a carbon emission constraint of 275 million
tons per year from 2025, incorporating localisation objectives
and bringing forward the renewable roll-out. By bringing the
construction programme for renewable technologies forward and
maintaining a stable roll-out programme, an opportunity was
provided for localisation, not only in the construction of the
equipment, but in the development of skills to support the
renewable energy programme.”
13.2

Table 2 of the IRP demonstrates that, under the revised scenario, coalbased energy will be a reducing portion of the energy capacity over
time, accounting for only 16.3 per cent of new capacity added between
2010 to 2030. This is reduced even further in the final plan, to only 14.7
per cent (see table 4).

13.3

Paragraph 3.1 records that the need to reduce carbon emissions was
specifically raised as an issue during the public consultation process on
the revised scenario but that it had to be balanced against other
factors. It states:

“In total, 479 submissions were received from organisations,
companies and individuals, resulting in 5090 specific
comments. Specific issues raised included the need to reduce
carbon emissions further than proposed in the RBS, by
increasing renewable energy, improving energy efficiency
initiatives and considering a lower growth in electricity
demand. Opposition to nuclear generation was raised,
suggesting that renewable generation could replace nuclear
generation in the IRP. The impact of the additional capacity on
the future electricity price path was a key consideration, with
concerns raised regarding the impact on the poor as well as
on the competitiveness of the South African economy. The
lack of a socio-economic impact study was a concern, as was
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the exclusion of the impact of network costs on the choice of
technologies.”
13.4

The policy issues underpinning the government’s approach to
emissions was explained in paragraphs 4.5 to 4.7 of the IRP, which
state:

“4.5

The scenarios indicated that a requirement for future
coal-fired generation could only be met by increasing the
emission target from that imposed in the RBS.

4.6

Two policy choice options were identified:

4.7

13.5

a)

Commit to the emission constraint as reflected
in the RBS;

b)

Allow an increase in the emission constraint to
a new unspecified target.

The Department accepted option 4.6a, retaining the
emission constraint as reflected in the RBS. The RBS
allowed for coal-fired generation after 2026. The policy
requirement for continuing a coal programme could result
in this coal-fired generation being brought forward to
2019-2025, thus by 2030 the emission outcome should
not be affected, only the timing of the constraint. Existing
coal-fired generation is run at lower load factors to
accommodate the new coal options while the target
applies.”

The need for, and implications of, climate change mitigation was also
expressly considered in paragraph A.9.3 and A.10 of Appendix A to the
IRP, which set out the scenarios informing the RBS.

14.

After weighing the various relevant policy factors and modelling various
scenarios, the IRP provides for 6.3 GW of electricity over the period from 2010
to 2030 to be provided from coal. That entailed bringing forward anticipated
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coal generation projects, originally expected only after 2026, for earlier
implementation. (See paragraph 5.2.2 of the IRP).

15.

In particular, Table 5 and paragraph 6.2 expressly envisaged that coal-fired
power plants (using coal fluidised bed combustion technology) would be
established by independent power producers, in 2014/2015 “in order to avoid
security supply concerns”. Paragraph 6.3.1 stated, in this regard, that:

“Coal fluidised bed combustion (FBC) 2014/15: These coal units
will be built, owned and operated by IPPs. They need to be firmly
committed to by the private investors, in a timely manner, to
ensure that this expected capacity will be met. From a central
planning perspective, an alternative will be required to replace this
capacity by 2019 if it does not materialise.”
16.

Thabametsi’s proposed power station will use coal fluidised bed combustion.

17.

Paragraph 7.9 of the IRP envisages extensive decommissioning of the
existing coal fleet between 2030 and 2040. Paragraph 5.3 of the IRP records
that its contents reflect “government policy on the future of different
technologies and requirements from different sectors”.

18.

In other words, since 2011, government policy has been to procure a
significant portion of new electricity from new, independently-owned coal-fired
power stations. It is apparent that the impact of emissions from these power
stations (which in large forms the basis of Earthlife's objections to the Licence
Application) has been duly considered and investigated by the government on
a macro level and the benefits to the country have been determined to
outweigh any negative impacts of these emissions.
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19.

The IRP is the key document that provides a long-term plan for electricity
generation. It calls for doubling of electricity capacity using a diverse mixture
of energy sources, mainly coal, gas, nuclear and renewables.

The Minister of Energy’s determination

20.

Implementation of the IRP is carried out through Ministerial determinations,
which are regulated by Electricity Regulations on New Generation Capacity.
Section 34 of the ERA empowers the Minister of Energy, in consultation with
NERSA, to:

21.

“(a)

determine that new generation capacity is needed to ensure the
continued uninterrupted supply of electricity;

(b)

determine the types of energy sources from which electricity
must be generated, and the percentages of electricity that must
be generated from such sources;

(c)

determine that electricity thus produced may only be sold to the
persons or in the manner set out in such notice;

(d)

determine that electricity thus produced must be purchased by
the persons set out in such notice;

(e)

require that new generation capacity must—
(i)

be established through a tendering procedure which is
fair, equitable, transparent, competitive and cost-effective;

(ii)

provide for private sector participation.”

Section 34(3)(a) of the ERA provides that a determination made by the
Minister in terms of section 34(1) is binding on NERSA.
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22.

On 19 December 2012, the Minister of Energy, in concurrence with the
NERSA and in terms of section 34(1) of the ERA, determined that:

“1.

that baseload energy generation capacity is needed to
contribute towards energy security, including 2500
megawatts (MW) to be generated from Coal, which is in
accordance with the capacity allocated to “Coal (PF,
FBC, Imports)”, under the heading “New build”, for the
years 2014 to 2024, in Table 3 of the Integrated
Resource Plan for Electricity 2010-2030 (published as
GN 400 of 06 May 2011 in Government Gazette No.
34263) (“IRP 2010-2030”);

...
4.

electricity produced from the Coal, Natural Gas and
Hydro energy sources described above (“the electricity”),
shall be procured through one or more IPP procurement
programmes as contemplated in the Regulations, which
may include, where appropriate and having regard to all
relevant circumstances, tendering processes, direct
negotiation with one or more project developers, or other
procurement procedures (“procurement programmes”)”.
(emphasis added)

23.

A copy of that determination – referred to as the Coal Baseload IPP
Procurement Programme – has been annexed as "A1".

24.

On 10 August 2011, NERSA concurred with the DEA on the IPP Procurement
Programme 2011 Determination in the media statement annexed as "A2".

25.

The adoption of the Coal Baseload IPP Procurement Programme by the
Minister of Energy constitutes a binding administrative decision. It has not
been impugned by Earthlife nor any other person to date. For as long as it
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stands, neither Earthlife, nor NERSA is entitled to circumvent its terms or
frustrate the establishment of the coal-fired power stations that it authorises.

26.

It is clear that even to date, government’s policy remains to procure a portion
of its electricity generating capacity from coal-based resources in order to
secure the country's electricity supply. It is also clear that NERSA is in full
support of government's policy.

Request for Proposals

27.

Pursuant to the IRP and the Coal Baseload IPP Procurement Programme, on
15 December 2014, the DoE issued a request for proposals for new
generation capacity (“the RFP”). For completeness, it is pointed out that
Earthlife has not challenged the issue or terms of the RFP.

28.

The RFP requires, inter alia, that bidders hold an environmental authorisation
for the construction and operation of their proposed power station in order to
qualify for appointment as a preferred bidder and, ultimately, as an
independent power producer.

29. The RFP required that each bidder must have submitted to the DoE in its bid
response:

29.1

an environmental authorisation as required by National Environmental
Management Act, 1998 (“NEMA”) for each Project, in the name of the
Project Company, for the whole of the Project;
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29.2

written confirmation of a water allocation for all the water consumption
needs of the Project from a water services provider registered as such
in terms of the Water Services Act, 1997, or a written non-binding
confirmation of water availability for the Project from the Department of
Water and Sanitation ("the DWS"), or a combination of these 2 (two)
confirmations that between them cover all the water consumption
needs of the Project; and

29.3

a

waste

management

licence

as

required

by

the

National

Environmental Management: Waste Act, 2008 ("NEMWA") or a legal
opinion that none is required.

30.

Thabametsi applied for, and was granted, the environmental authorisation in
terms of the provisions of NEMA, NEMWA, the Environmental Impact
Assessment Regulations of 2010 (“the 2010 EIA Regulations”) and the
Schedule to NEMWA contained in GN718 and published on 3 July 2009. It
has also applied for a licence under the National Environmental: Air Quality
Act 39 of 2004 (“NEM:AQA”) as elaborated on below. (collectively “the
applicable environmental regime”).

31.

From the above and the environmental returnable submitted as part of its
Licence Application, it is undisputed that Thabametsi has at this stage applied
for all necessary licences required by environmental legislation for purposes
of establishing, owning and operating a coal fired power station. This will be
expanded on in further detail below when each of Earthlife's arguments is
addressed.
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32.

Important is that, a relevant competent authority has been established by
each piece of legislation which forms part of the applicable environmental
regime. This is to ensure that the investigation and compliance with the
relevant piece of legislation prior to the issuing of each licence has been fully
undertaken by persons who are suitably qualified and experienced in the
relevant licensing aspect. Accordingly, Thabametsi has complied with its
obligations in terms of the RFP by submitting all required applications to the
relevant competent authority.

NERSA'S AUTHORITY AND JURISDICTION
Establishing law
33.

NERSA is the competent regulatory authority established as a juristic person
in terms of section 3 of NERA for electricity (in terms of ERA), gas (in terms of
the Gas Act, 2001) and petroleum pipelines regulation (in terms of the
Petroleum Pipelines Act, 2003) in South Africa. Its functions are set out in
section 4 of ERA. NERA requires that any decisions by NERSA be within its
powers as set out in NERA, the Electricity Act, the Gas Act and the Petroleum
Pipelines Act. NERSA's functions include issuing licences, setting and
approving tariffs and charges, mediating disputes, gathering information
pertaining to gas and petroleum pipelines, and promoting the optimal use of
gas resources.

34.

NERSA’s mission is to “regulate the energy industry in accordance with
government laws, policies, standards and international best standard in
support of sustainable development” and envisions to be a world class leader
in energy regulation. NERSA values “spirit of partnership” that ensures that
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NERSA delivers on the promises for the purpose of sustainable development.

35.

As stated above, the Minister issued a determination (that is binding on
NERSA and to which it concurred) for the establishment of coal baseload
IPPs for the purpose of greater competition in the electricity generation sector
so as to increase the supply of electricity.

36.

Underpinning NERSA's legal mandate, includes the core principle of
consistency and predictability, in which NERSA has undertaken to ensure that
its decisions are consistent and that they have a reasonable degree of
predictability based on previous rulings in similar cases. This core regulatory
principle would be negated by a NERSA decision that impugns its prior and
public support of the Coal Baseload IPP Procurement Programme or any of
the policies underpinning the resultant determination issued by the Minister.

37.

So NERSA cannot refuse the issuing of an electricity generation licence on
grounds which would suggest that the Coal Baseload IPP Procurement
Programme should, for whatever reason, never have been adopted. It is
respectfully submitted that this is exactly what Earthlife is requesting NERSA
to do in the present circumstances.

EARTHLIFE'S FIRST SUBMISSION RELATING TO SECTION 10(2)(e) of ERA
AD PARAGRAPHS 12 TO 13
38.

It is denied that any significant information in relation to the environmental
authorisation and other licences which Thabametsi is required to provide to
NERSA was withheld.
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AD PARAGRAPHS 14 TO 18: THE ENVIRONMENTAL AUTHORISATION

39.

It is admitted that the granting of the environmental authorisation is presently
the subject of High Court review proceedings with the date for the hearing
thereof now having been agreed for 2 and 3 March 2017 ("the Review
Proceedings").

40.

Earthlife, in its review application, have argued that the DEA did not take
adequate account of the climate change impact of the power station. This it
claims, is evidenced by the fact that the Minister ordered Thabametsi to
undertake a climate change impact assessment pursuant to considering the
internal appeal, thereby purportedly indicating that she accepted that climate
change had been inadequately addressed for the grant of the authorisation.
Earthlife’s claim is incorrect. The Minister has confirmed in her answering
affidavit in the review proceedings that a climate change impact assessment
was not “a mandatory or necessary pre-requisite for the grant of the
environmental authorisation” and that “the climate change impact of the
project was adequately addressed for the purposes of the environmental
authorisation”. As a result, regardless of the outcome of the climate change
impact assessment (which has now been made available for public comment
and will be provided to NERSA with this response), Thabametsi will continue
to hold an environmental authorisation for the construction and operation of
the power station.

41.

Earthlife’s case is premised on two key assumptions, namely that –
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41.1

first, the climate change impact of the power station has not, to date,
been adequately considered; and

41.2

second, the climate change impact assessment is a mandatory
prerequisite to the granting of the environmental authorisation in
respect of the power station.

42.

As pointed out above, both of these premises have been refuted by the
Minister. Quite apart from the refutation of the Minister, Thabametsi is of the
view that there is no merit in the Review Proceedings for the following
summarised reasons:

42.1

The climate change impact of the power station has already been
evaluated and has been determined to be acceptable, when weighed
against South Africa’s urgent need to bring new electricity-generation
capacity online to address its current shortfall. Indeed, South Africa’s
commitments under the Paris Agreement of 12 December 2015 (“the
Paris Agreement”) take account of this factor.

42.2

Moreover, South Africa’s environmental legislation does not require a
climate change impact assessment to be conducted as a prerequisite
to the granting of an environmental authorisation. The Minister has
indicated her intention to enact domestic climate change obligations,
but has not yet done so. To allow climate change considerations to
preclude the grant of an authorisation to Thabametsi would be to hold it
to legal requirements that have not been enacted. That is unfair and
violates the rule of law.
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42.3

Government policy and an earlier decision by the DoE (that is, the Coal
Baseload

IPP

Procurement

Programme)

both

compel

the

establishment of coal-fired power stations.

43.

Thabametsi's and the DEA's answering affidavits to the Review Proceedings,
deal in detail with all the aspects raised in the objections under the
paragraphs under reply. The content of the answering affidavits will not be
duplicated however it is requested that NERSA takes cognisance of the
content thereof. In particular the following:

43.1

Thabametsi presently holds a valid environmental authorisation which
was upheld by the Minister following the internal appeal process;

43.2

the environmental authorisation is presently valid until such time as it is
set aside by a court of law and Thabametsi is at liberty to act thereon;

43.3

in dismissing the internal appeal, the Minister was plainly alive to the
regulatory context set out above and the requirements of the applicable
environmental regime;

43.4

condition 10.5 which was imposed by the Minister to the environmental
authorisation merely requires Thabametsi to conduct a climate change
impact assessment, and obliges the DEA to consider the outcome of
that assessment. The results of the climate change impact assessment
cannot lead to the environmental authorisation being automatically
withdrawn or revoked; and
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43.5

Earthlife seeks, through the review application, to impose on
Thabametsi and the DEA a regulatory requirement that the DEA has
not, to date, seen fit to enact. Were NERSA to endorse Earthlife’s
approach, it would be acting outside of its regulatory powers.

44.

As the Minister has confirmed in her answering affidavit in the review
proceedings, her decision (and its imposition of the requirement for a climate
change impact assessment) does not in any way impugn the validity of the
grant of the environmental authorisation to Thabametsi and was intended for
purposes which do not affect that validity.

AD PARAGRAPH 19

45.

This is incorrect. NERSA is not empowered to review a decision by the DEA
to grant the environmental authorisation, nor is it at liberty to question the
capability of the DEA of having granted the environmental authorisation.

46.

Unless and until the current valid environmental authorisation is reviewed and
set aside by the High Court, NERSA must accept that it is valid and that the
requirements of section 10(2)(e) have been met.

AD PARAGRAPHS 20 TO 22

47.

The content of these paragraphs are correct although Thabametsi has no
knowledge of the statement that serious objections will be raised, nor does
Earthlife provide any facts to substantiate this allegation.
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48.

While these activities have not yet been authorised, this does not mean that
Thabametsi cannot submit its Licence Application to NERSA. NERSA has the
authority to grant the licence before the granting of these activities by their
relevant regulatory bodies as these authorisations will be granted prior to the
operation of the power station.

AD PARAGRAPH 23

49.

The content of this paragraph is denied.

50.

There is no requirement in section 10(2)(e) of ERA that requires all licences
under environmental legislation to have been issued in advance of an
application for an electricity generation licence.

51.

In any event, it is shown below that there is no substance to any of the
objections dealing with the specific licences Thabametsi has applied for.

AD PARAGRAPHS 24 TO 26: Atmospheric Emission Licence

52.

The environmental returnable lists a provisional atmospheric emission licence
or an atmospheric emission licence ("AEL"), as the case may be, in terms of
NEM:AQA as a requirement and with approval pending. In this regard, the
application for the AEL submitted to the Department of Economic
Development Environment and Tourism ("LEDET") on or about 7 August 2014
and the response by LEDET dated 3 September 2014 is attached as
annexures "A3" and "A4".
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53.

It is evident from A6 that the application process was merely submitted
pending submission of further documents and Thabametsi at that stage did
not need to submit an application afresh. The requests made in A6 by LEDET
included:

53.1

Details of the responsible person (name, designation and contact
details) must be provided in section 2: Enterprise Information.

53.2

The trading name of the facility should be indicated under enterprise
table information and the correct site description/Erf under 3.1 must
also be provided.

53.3

In relation to the process flow diagram given under section 4.5, the
information should indicate inputs, outputs at the site of works including
the sources of fugitive emission and point source emissions.

53.4

The point source parameter table under section 5.4.1 should be
completed by providing the correct source name and height above
nearby building.

53.5

Area and/or line source- management and mitigation measures table
under section 5.4.7 should be completed.

53.6

Appliances and control measures table under section 6.1 should be
completed.

53.7

The Disposal and waste effluent table must be completed in full.
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53.8

The copy of an Environmental Authorization must be submitted to the
section.

54.

On 31 October 2016, when the Licence Application was submitted to NERSA,
the approval of the AEL application was still expected as per the
environmental returnable. Thabametsi would have only needed to provide the
further information requested by LEDET.

55.

Thabametsi has since learnt that the AEL application must be resubmitted due
to a change in the application procedure by LEDET. This change required
Thabametsi to register on an online platform and resubmit its application. It is
currently in the process of doing so and the public comment process will
commence as soon as this has been completed.

Procedure in obtaining an AEL

56.

Earthlife has argued that and unless and until such time as an AEL has been
validly licenced, NERSA will not be in a position to ascertain Thabametsi's
"plans and ability" to comply with the relevant environmental legislation.

57.

This is incorrect. As mentioned above, the various licences cannot be
obtained simultaneously; neither is there any requirement that all licences
should be obtained prior to an application being made to NERSA.

58.

The Environmental Impact Assessment ("EIA") and its processes (the
successful outcome of which is the granting of an environmental
authorisation) precede and inform the AEL process. This is a logical sequence

22

for the following reasons:

58.1

the EIA process considers all potential environmental impacts - not only
the impacts of atmospheric emissions. The EIA activity could result in
the identification of significant impacts (other than those on the
atmosphere) which result in the rejections of an environmental
authorisation application, thus making the AEL process redundant;

58.2

the EIA process may require the submission of a Specialist Air Quality
Impact Assessment Study which should provide information on all the
various requirements of NEM:AQA and will provide the Air Emissions
Licensing Authority with all the critical information needed when
assessing the AEL application;

58.3

the EIA environmental authorisation may contain conditions which may
be pertinent to the AEL; and

58.4

the EIA process will require comprehensive opportunities for public
participation and input which will also contribute to the understanding of
public concerns and comments on the atmospheric impacts of the
proposed development or activity.

58.5

there should be a joint review of information related to atmospheric
impacts by the EIA-CA and the AELA. This is a recommendation from
the National Framework and is one which may strengthen the
effectiveness of the EIA-AEL procedural relationship and may promote
good working intergovernmental relations. Due to the nature of the
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activity, the legal onus is on the applicant to ensure that all interested
and affected parties are involved in the review and consideration of the
relevant information during the EIA process.

59.

So

the

AEL

and

environmental

authorisation

cannot

be

obtained

simultaneously and the AEL process is informed by the environmental
authorisation.
AD PARAGRAPHS 27 TO 34: Integrated Water Use Licence

60.

Thabametsi made clear in its environmental returnable submitted as part of its
Licence Application that the application for its Integrated Water Use Licence
("IWUL") in terms of the National Water Act, 1998 ("NWA") would be
submitted and would only be processed once it had been awarded preferred
bidder status.

61.

In terms of the Guidance Note provided by the DWS regarding water
availability and water use licensing for the Coal Baseload IPP Procurement
Programme, only preferred bidders can submit a fully developed application
for an IWUL to the DWS. 1 Thabametsi was only appointed as a preferred
bidder on 10 October 2016. So, it could only submit a full application
thereafter.

62.

Thabametsi has confirmed to the DWS that the applicant in respect of the
IWUL is no longer "Thabametsi Power Project (Pty) Ltd" and has changed to
Thabametsi Power Company (Pty) Ltd.

1

A copy of the Guidance Note can be found at:
https://www.dwa.gov.za/Projects/WARMS/Licensing/Docs/IPP%20Coal%20Guidance%20Note%20by%20DWS
%20v11%20final%2019%20June%202015.pdf
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63.

Notwithstanding the discrepancy between the figures mentioned in the
IWWMP and the actual IWUL, the application for the IWUL is clear in regard
to the confirmed volume of 720,000 m2/annum as surrendered to Thabametsi
by Exxaro. The 720,000 m2/annum will meet or even exceed the water
requirements for the power station as determined by Thabametsi’s technical
advisors and no additional water will need to be procured outside of the IWUL
allocation.

64.

The Mokolo Crocodile Water Augmentation Projection ("MCWAP2") is
scheduled to come online in 2020.2 Support for the project is contained in the
Guidance Note. The Guidance Note explains that the National Development
Plan refers to geographic areas where such strategic planning decisions are
necessary on general economic and social development grounds, as well as
for environmental protection and it includes some of the areas where a high
concentration of prospective projects is expected. The NDP refers to
Lephalale and surrounds - and that its water requirements and sources for
mining and energy investments must be considered.

65.

The Feasibility Study takes into account that MCWAP2 may not be ready by
2020 and allows for mitigation of the delay by pointing out that a sustainable
yield from groundwater resources of 1.7 million m3/annum has been
estimated and that a short-term two year use of 7.19 million m3/annum can be
extracted if necessary.

2

Feasibility Study, page 20.
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66.

We reiterate that the content of these paragraphs and basis for the objection
are matters which had been taken into account by government prior to and at
the time of adoption of the Coal Baseload IPP Procurement Programme and
will be considered by DWS during the IWUL application process.

67.

These are accordingly considerations which NERSA cannot take into account
and with which it should not be concerned in considering the Licence
Application.

EARTHLIFE'S SECOND SUBMISSION RELATING TO SECTION 10(1) of NERA

AD PARAGRAPHS 36 TO 37: Constitution

68.

Earthlife has sought to invoke section 24 of the Constitution (the right to
environmental protection) and has argued that licencing a new coal-fired
power station will be a breach of section 24 of the Constitution but also of
other laws, including NEMA and the Paris Agreement.

69.

Earthlife may not rely directly on the constitutional provision to create an
obligation that has not been enacted in the legislative regime. To do so
violates the principle of subsidiarity.

70.

If Earthlife believes that the applicable environmental regime does not
properly give effect to s 24 of the Constitution (because it does not require a
climate change impact assessment to be undertaken prior to the granting of
the environmental authorisation), then it must challenge the constitutionality of
such regime. It cannot simply seek to “read in” detailed legislative
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requirements that have not in fact been enacted and NERSA is in any event
not empowered to undertake such an exercise.

71.

Moreover, if NERSA were to adopt Earthlife’s approach, it would arrogate to
itself the power to legislate very particular environmental requirements that the
DEA has not seen fit to adopt.

72.

Earthlife's objection is accordingly raised in the incorrect forum and directed at
a regulatory body which does not have the requisite authority, or discretion, to
take the objection into account.

AD PARAGRAPHS 31 TO 34: NEMA

73.

Earthlife submits that the principles of NEMA serve as guidelines to any organ
of state (including NERSA) and that organs of state must exercise its function
(when taking any decision in terms of NEMA) any statutory provision
concerning the protection of the environment and must “guide the
interpretation, administration and implementation of [NEMA], and any other
law concerned with the protection or management of the environment.”

74.

This argument is flawed on the basis that the principles in NEMA have already
been considered by the DEA when granting the environmental authorisation
and the Minister in adopting the IRP as well as the decision to authorise the
construction of coal-fired power stations.
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AD PARAGRAPHS 43 TO 50: The Paris Agreement

75.

Thabametsi has dealt with the arguments raised by Earthlife in relation to the
Paris Agreement in its answering affidavit to the Review Application and
NERSA is directed to the relevant parts of the answering affidavit in this
regard.

76.

Without derogating from the above, it is significant to note that South Africa’s
NDC (that is, its commitment under the Paris Agreement) recognises that
South Africa will continue to procure a portion of its electricity generating
capacity from coal-based resources in order to secure the country's electricity
supply.

77.

South Africa’s commitments under the Paris Agreement foreshadow an
increased emission rate in the short-term, with decarbonised electricity to be
achieved only by 2050 (see page 9). South Africa’s historical and current
reliance on energy generated from coal, and its overriding need to address
poverty and inequality, are cited as reasons why it cannot reduce its GHG
emissions rate more rapidly. It explains that the implementation of the IRP (as
well as other plans and policies) will:

“bend the curve of South Africa’s GHG emissions towards a peak,
plateau and decline trajectory range. South Africa is putting in place a
mitigation system to realise the opportunities of a low-carbon economy
while being mindful that an inclusive and just transition requires time
and well planned low-carbon and climate resilient development.”
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78.

Except to a limited extent not currently relevant,3 the Framework Convention,
the Kyoto Protocol and the Paris Agreement have not been so enacted.
Earthlife consequently cannot invoke them to claim an enforceable domestic
obligation.

79.

In any event, none of those treaties imposes an obligation on the DEA – or
state actors within South Africa.

80.

Although the National Council of Provinces and the National Assembly have
recently assented to the Paris Agreement, it is pointed out that:

80.1

the Paris Agreement has yet to be incorporated into South African
domestic law by an act of Parliament. It is not self-executing;

80.2

South Africa is therefore bound by the Paris Agreement only on the
international plane; it does not impose any domestic obligations;

80.3

the Paris Agreement only entered into force on 4 November 2016, thirty
days after the date on which at least 55 parties to the Framework
Convention accounting for an estimated 55% of the total global
greenhouse gas emissions, deposited their instruments of ratification
with the United Nations Secretary-General; and

80.4

the presumption is that a statute (or international instrument) should not
be interpreted as having retrospective effect.

3

The Minister has enacted regulations in terms of s 25(3) of NEMA establishing a designated
authority so that South Africa can benefit from the provisions of the Kyoto Protocol that enable
developed countries to meet emission-reduction commitments by investing in greenhouse-gas
reducing projects in developing countries. South Africa is a potential recipient of such investments.
See GNR1478 published in Government Gazette 27142 on 24 December 2004.
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81.

Earthlife’s reliance on the Paris Agreement is, with respect, misplaced.

EARTHLIFE'S THIRD SUBMISSIONS RELATING TO SECTION 10(1)(b) of NERA

AD PARAGRAPHS 51 TO 59: THE PUBLIC INTEREST

82.

The public interest arguments raised by Earthlife are concerns which are with
respect matters which have already been considered during the process
leading up to the adoption of the IRP and the Minister's decision to authorise
the construction of coal-fired power stations (that is, the adoption of the Coal
Baseload IPP Procurement Programme).

83.

Were NERSA to find that licencing coal-fired power stations not to be in the
public interest, it would:

83.1

contradict its own concurrence with the Minister's determination in
terms of section 34(1) of ERA;

83.2

reject well-thought out policy decisions supporting the decision to build
coal-fired power stations; and

83.3

84.

act ultra vires and unlawfully.

It is clear that the licensing of Thabametsi is based on:

84.1

policy decisions already made by NERSA in co-operation with the DoE;
and
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84.2

the applicable legislative framework and government policy which
allows coal-fired power stations to be established in order to safeguard
South Africa's continued electricity supply,

and is accordingly, based on public interest considerations.

85.

It is accordingly again evident from these grounds for objection that what
Earthlife is seeking to achieve is to object to a government policy decision and
the general use of coal as an energy generation source. As explained earlier,
the objections in this forum are misplaced and should have been aimed at the
policy makers' decision at the time.

86.

In view of the above, each and every separate paragraph of the objections will
not be addressed but rather certain general comments will be made in relation
to the content these paragraphs.

87.

Earthlife references a study by the Council for Scientific and Industrial
research (CSIR) titled ‘Least-cost electricity mix for South Africa by 2040’ and
argues that with Thabametsi is only scheduled to be commissioned in 2021 –
the licensing of Thabametsi would take the government in the opposite
direction from the necessary decline in coal.

88.

However, Earthlife has failed to state that certain power stations will be
decommissioned and that in fact government has opted for a peak and
plateau decline trajectory in terms of the country's emissions. This is
explained in:
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88.1

paragraph 7.9 of the IRP which envisages extensive decommissioning
of the existing coal fleet between 2030 and 2040. Paragraph 5.3 of the
IRP also records that its contents reflect “government policy on the
future of different technologies and requirements from different
sectors”; and

88.2

the applicable legislative framework and government policy provide that
coal-fired power stations must be established, to safeguard South
Africa’s continued electricity supply. It is anticipated that the
establishment of these new power stations (which use modern, cleaner
technology) will allow for the decommissioning, over time, of existing,
aged power stations. In the long term, that will reduce South Africa’s
GHGs,

in

accordance

with

its

international

climate

change

commitments. The prevailing environmental legislation supports and
permits this approach.

89.

With respect, Earthlife's arguments that having 70% renewable energy by
2040 is feasible for South Africa is an argument that cannot impact on
Thabametsi's Licence Application. The argument being made by Earthlife is
one based on policy. Government policy and an earlier decision by the DOE
(that is, the Coal Baseload IPP Procurement Programme) both compel the
establishment of coal-fired power stations.

90.

The argument that Thabametsi will not be in the public interest is moot
because since 2011, government policy has been to procure a significant
portion of new electricity from new, independently-owned coal-fired power
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stations, because the impact of emissions from these power stations has been
considered on a macro level and the benefits to the country have been
determined to outweigh any negative impacts of these emissions.

91.

Earthlife lists various countries that have commitments to end coal use with
certain cut-off dates. As stated above, government has opted for a peak and
plateau decline trajectory in terms of the country's emissions and that the
establishment of new power stations will allow for the decommissioning of old
ones resulting in the reduction of the country's emissions.

92.

The reference by Earthlife to South Africa's binding commitment is also
misleading. It is clear that the NDC envisages an increase in emissions which
will then decline. This is further reflected in the IRP which sets an increased
emissions target in the interests of ensuring increased and more reliable
energy generation capacity.

Earthlife's argument that licensing Thabametsi is not in the public interest
because of the financial burden it will impose on the state and consequently
the public

AD PARAGRAPHS 60 TO 67: (a) The high cost of coal

93.

The costs to build the power station are correctly recorded in the Licence
Application. In addition, the Cashflow Forecast is meant to be a model of the
company's future financial liquidity over a specific timeframe and uses various
methods in order to so. These methods are unable to provide for social and
environmental costs, which I submit have already been taken into account in
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the IRP, the Minister's determination, the RFP and during the EIA process.
Earthlife's argument is untenable given that the information provided in the
financial model is a requirement of the RFP.

94.

It is denied that licensing Thabametsi will impose a financial burden on the
state (and consequently the public) as a result of the supposedly high cost of
coal and that it will not be in the public interest.

95.

Earthlife has argued that the state subsidises the price of coal. Exxaro's coal
price for the life of the project is already agreed based on an indexation
formula as set out in the financial model and any increase in the coal price is a
risk for Thabametsi and not the state or Eskom as the buyer or the public as
the consumer.

96.

Earthlife argues that the external costs of the Thabametsi power station have
been disregarded and that new power from solar PV and wind, is cheaper
than coal. As stated above, the decision to procure new electricity from new,
independently-owned coal-fired power stations, is a policy decision that has
been made by government. The commissioning of these power stations has
already been considered on a macro level and it is not necessary or
permissible for NERSA to re-investigate and to question these policy
decisions.

97.

The feasibility study that Earthlife refers to was a technical assessment of the
project. Any financial parameters mentioned are purely indicative and such
numbers were not used for calculating the qualification price. Thabametsi was
successfully selected as preferred bidder by DoE in terms of the Coal
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Baseload IPP Procurement Programme as it complied with all the qualification
criteria set by the DoE in the RFP including the qualification price of 82c per
kWh.

98.

Thabametsi will be commissioned to provide base load power which will help
the country to achieve its growing energy demands and support its economic
growth. It is incorrect to compare a renewable energy project such as wind or
solar pv to a baseload project such as Thabametsi, which has a capacity
factor of ~85%. The power station will not only contribute to the country’s
growing baseload demand, but it is also expected to reduce the burden on
electricity consumers during peak periods.

99.

Any increase in project cost or delays in execution of the power station is at
the expense of Thabametsi and is not expected to be passed on to the
consumers compared to state owned projects. The tariff under the Power
Purchase Agreement can only be escalated in line with the Consumer price
inflation (CPI). Such escalation is significantly lower than the escalations
Eskom has been seeking from NERSA in recent times.

100. For majority of the term of the Power Purchase Agreement, Thabametsi's tariff
is expected to be lower than Eskom’s forecasted tariff. Thus Thabametsi
reduces the burden on Eskom and effectively the electricity consumers while it
will continuously provide base load power.

101. Further, the financial burden of Eskom's Medupi and Kusile coal-fired power
stations cannot automatically be attributed to Thabametsi. These powers
stations all form part of government's new energy mix under the IRP.
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AD PARAGRAPHS 68 TO 70: (b) The risk of Thabametsi becoming a stranded
asset

102. There is no evidence to support the allegation that the power plant will be
underutilised and the allegation that Thabametsi is likely to become a
stranded asset is denied. To the contrary, it is expected that Thabametsi will
supply reliable power to South Africa's energy grid in the next five years and
will assist in securing the country's electricity supply in order to grow the
economy.

103. Earthlife argues that with the DoE undertaking for the duration of the Power
Purchase Agreement to fulfil Eskom's payment obligations to Thabametsi, the
risk of non-payment by Eskom will be passed onto the taxpayers. However,
the same can be said of any IPP concluded in the country, renewable energy
or otherwise. These Power Purchase Agreements would impose the same
financial risks on the government as Implementation Agreements concluded
with coal-fired power stations.

AD PARAGRAPHS 71 TO 73: (c) Claimed employment opportunities

104. Earthlife argues that in the event the power station becomes a stranded asset,
it will result in stranded jobs. This argument proceeds from a mistaken
premise. As pointed out above, there is no reasonable prospect that
Thabametsi will become a stranded asset.
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Earthlife's argument that licensing Thabametsi is not in the public interest
because of the human health and climate change impacts

AD PARAGRAPHS 74 TO 88

105. The arguments submitted by Earthlife are mostly directed at coal-fired power
stations in general and their impacts on health and climate change. With
respect, NERSA is not obliged and cannot consider these arguments without
rejecting the policy decisions underpinning the IRP, the Coal Baseload IPP
Procurement Programme and the RFP.

106. It is accordingly again evident from these grounds of objection that what
Earthlife is objecting to is a policy decision and the general use of coal as an
energy generation source. They have brought these objections in the wrong
forum but, in any event, these complaints will be addressed below.

107. Although the assessment of ambient air pollution in the Waterberg Priority
Area ("WBPA") established that at the Lephalale station there is a strong
source of SO2, the same study referenced by Earthlife, likewise found that the
recorded SO2 concentrations throughout the Waterberg Priority Area are
generally low.

108. Even though the applicable environmental regime does not require a climate
change impact assessment to be prepared and evaluated, Thabametsi in fact
furnished the DEA with information of the GHG emissions associated with the
proposed power station and the DEA duly considered this information. First, a
specific air quality scoping report was prepared and submitted to the DEA, as
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part of Thabametsi’s EIA process. That report informed the content of the final
scoping report approved by the DEA.

108.1 It identified, as issues of potential environmental concern, the air quality
impact from the proposed power station due to emissions and the
cumulative air quality impacts due to existing power stations and other
mining and industrial activities in the area. It recorded that the impact of
the former was potentially of very high significance, requiring extensive
mitigation.

108.2 The scoping report also noted that the “burning of coal releases CO 2,
SOx, NOx and other pollutants into the atmosphere and air pollution
abatement technologies must be explored further in the EIA study to
minimise associated impacts”. The relevant extract appears on p 83 of
the Rule 53 record and is attached as “A5”.

108.3 On pages 158 and 159 of the record, the scoping report notes that the
proposed power station will be situated in the recently declared
Waterberg Priority Area for Air Quality Management and that there is
the potential for concentrations of air pollution to exceed the ambient air
quality standards. A copy of these sections of the scoping report is
attached as “A6”.

109. The scoping report thus identified a range of activities to be undertaken to
assess the air emissions impact of the power station. These include the
preparation of an emissions inventory, air dispersion modelling and a health
risk assessment. Page 195 of the record, is attached as “A7”.
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110. In addition, the climate change impact assessment report ("CCIAR") has
recently been published for public comment. As mentioned above, the CCIAR
was not required under the EIA Regulations but in terms of a condition
imposed by the Minister following the internal appeal process.

111. The Minister confirmed in her answering affidavit in the review proceedings
that a CCIAR was not “a mandatory or necessary pre-requisite for the grant of
the environmental authorisation” and that “the climate change impact of the
project was adequately addressed for the purposes of the environmental
authorisation”. As a result, regardless of the outcome of the climate change
impact assessment (which will be provided to NERSA with this response),
Thabametsi will continue to hold an environmental authorisation for the
construction and operation of the power station and it is submitted that the
CCIAR serves the purposes of enabling the DEA to properly monitor the
project

112. The EIA also gathered and put up information on the emissions impact of the
proposed power station:

112.1 An air quality impact assessment was conducted, and the EIA noted (at
page 1070, attached here as "A8") that the direct effects of the
proposed power station include the emission of dust, PM10, NO2, and
SO2, while its indirect effects include emissions of GHGs, thereby
adding to global concentrations.

112.2 It went on to state (at pages 1078 to 1080, attached here as "A9") that:
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“The probability of direct and cumulative impacts from dust,
PM10, NO2, and SO2 emitted during normal operation of the
Thabametsi Power Station is considered to be high for all
scenarios. Predictive modelling provides maximum expected
ambient concentrations for each pollutant based on worst-case
meteorological scenario. These results show that predicted
concentrations comply with the national ambient standard
throughout the study domain”
and:
“The magnitude of indirect impacts associated with the
operational scenarios relates to the relative contribution to
acidification and global warming. While quantification of the
relative contribution of the TPS is difficult, the contribution is
considered to be relatively small in the national and global
context. The significance of the indirect impacts is therefore
anticipated to be low for all operational scenarios.”

113. The EIA proposed that the environmental authorisation should include, as a
condition, that Thabametsi be required to design and implement an air quality
management plan for the operational phase which will include an emission
control and reduction strategy to ensure that the contribution to ambient
concentrations is minimised.

114. From the Feasibility Study, it is also clear that Thabametsi has considered the
additional emissions from the power station has measures in place to ensure
that these emissions are disposed of safely. These procedures are set out in
the Feasibility Report, which include the development of an ash yard and air
emissions control through limestone addition in CFB boilers.4

4

Feasibility Study, pages 90 and 93.
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The DEA’s consideration of the emissions impact of the power station

115. Earthlife argues that if Thabametsi proceeds, this would contribute to the
cumulative emissions in the WBPA. This is an attempt to reargue before
NERSA an argument that the Minister (who is the appropriate authority to
consider emissions issues) rejected in the internal appeal

116. The decision handed down by the Minister in the internal appeal dealt in detail
with this argument and decided that the Earthlife argument provided no
grounds for the refusal of an environmental authorisation.

Earthlife's argument that licensing Thabametsi is not in the public interest
because it is not needed, given South Africa's proven renewable energy
potential and reducing electricity demand

AD PARAGRAPHS 89 TO 100

117. Earthlife avers that the Thabametsi power station is not necessary by insisting
that renewable energy is a viable alternative to that of the coal-fired power
station to be built by Thabametsi.

118. The choice to continue meeting South Africa’s generation needs with a mix of
renewable and non-renewable energy is a legitimate policy decision that has
already been executed. Thus, it cannot be said that licensing Thabametsi is
inconsistent with public interest and these allegations are denied.
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119. Earthlife proceeds from the assumption that the choice of non-renewable
energy, as opposed to renewable energy, is inevitably against public interest.
It does so in the face of a long line of policy decisions that decide otherwise.

120. Earthlife asserts that coal, as an energy source, "is not needed". In
considering two reports compiled by NERSA, the converse seems to be true.
In a report titled Monitoring of Renewable Energy Performance: Progress
Update for the Third Quarter it was concluded that "50 RE IPP power plants
are feeding into the grid and as of 26 August 2016 the total installed capacity
on the grid was 3 181MW".5 In its System Adequacy Outlook report NERSA
disclosed that Eskom's total "Installed Capacity" amounts to 46 197MW.6 In
reading these two reports together, it is more sound to argue that coal is
indeed needed as an energy source.

EARTHLIFE'S FOURTH SUBMISSION RELATING TO SECTION 2 OF ERA

AD PARAGRAPHS 101 TO 109

121. Earthlife has argued that the licensing of the Thabametsi power station will not
be in line with the objects of ERA. The objects of ERA have already been
recorded, included as its objects are:

121.1 to “achieve the efficient, effective, sustainable and orderly development
and operation of electricity supply infrastructure in South Africa”;

5

Monitoring of Renewable Energy Performance: Progress Update for the Third Quarter 2016 (Issue 8, October
2016) at p. 17.
6
System Adequacy Outlook (Issue 11, November 2016) at p. 2.
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121.2 to “ensure the interests and needs of present and future electricity
customers and end users are safeguarded and met, having regard to
the governance, efficiency, effectiveness and long-term sustainability of
the electricity supply industry within the broader context of economic
energy regulation in the Republic”;

121.3 to “promote the use of diverse energy sources and energy efficiency”;
and

121.4 to “facilitate a fair balance between the interests of customers and end
users, licensees, investors in the electricity supply industry and the
public”.

122. Earthlife is asking NERSA to make a decision on matters that have already
been determined through long and thought out policy decisions, with
extensive public consultation. Earthlife cannot expect that NERSA will uproot
a well thought-out policy that has already taken into account the objectives of
ERA.

123. Further, it does not matter that the IRP update is in progress. NERSA must
have regard to the applicable law and not try to foreshadow a law or
regulations that may, or may not, exist in the future. It is denied that the
Ministerial determination was issued in terms of an out-of date IRP. The IRP is
legitimate policy which also caters for its revision every two years. Just
because it will be revised in the future does not mean that the DoE, the
Minister and NERSA should discard it. In any event, it is pointed out that the
updated draft IRP includes reference to the Thabametsi project.
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EARTHLIFE'S ATTITUDE TOWARDS COAL

124. It is important for NERSA to see Earthlife's objections in the light of its general
and well publicised negative attitude towards the use of coal as a power
generation resource and that it will seek every possible opportunity to prevent
or frustrate power generation through this source. It is noteworthy that
Earthlife has sought to, appeal or object to the majority of recent
environmental authorisations granted to proposed coal IPPs to date. The
public statements made by Earthlife in this regard have not been canvassed
but NERSA is accordingly directed to the relevant parts of Thabametsi's
answering affidavit in this regard.

125. It is submitted that it is apparent from Earthlife’s objections and the authority it
seeks to list in support of its arguments that the aim of its objections are to
prevent the overall establishment of coal-fired power stations and/or to insert
new requirements into the present South African environmental regulatory
regime. With respect, this aim constitutes an abuse of the current process as
it cannot permissibly use this forum to secure those ends. To the contrary:

125.1 If it sought to prevent the continued reliance on coal for energy
generation and the establishment of coal-fired power stations, then it
ought to have challenged the IRP and/or the DOE’s determination,
under s 34 of the ERA to do so (that is, it ought to have impugned the
Coal Baseload IPP Procurement Programme and not applications
which flow from it). At the very least, it should have challenged the
request for proposals when it was issued on 15 December 2014 with
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considerable publicity from the DOE. (A copy of the advertisement
issued by the DOE in advance of publication of the RFP is attached as
“A10”).

125.2 If it sought to compel the DEA to adopt enhanced climate change
regulations, then it should have challenged the constitutionality of the
environmental regulatory regime and not any purported failure on the
part of applicants to comply with theoretical and philosophical
environmental considerations which do not constitute binding law.

126.

It has done neither. It is not permitted to use the present application and forum
in an attempt to indirectly procure relief that it has not properly sought.

CONCLUSION

127. It is accordingly submitted that there is no merit in Earthlife's objections to the
Licence Application and that NERSA should not refuse the Licence
Application on any of the grounds of objection advanced by Earthlife.
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GN 1075 of 19 December 2012: Baseload IPP Procurement Programme 2012
(Government Gazette No. 36005)
as amended by
Notice
732

Government Gazette
39111

A1

Date
18 August 2015

DEPARTMENT OF ENERGY
The Minister of Energy ("the Minister"), in consultation with the National Energy Regulator of South Africa ("NERSA"),
acting under section 34 (1) of the Electricity Regulation Act 4 of 2006 (as amended) (the "ERA") and the Electricity
Regulations on New Generation Capacity (published as GNR.399 in Government Gazette No. 34262 dated 04 May
2011) ("Regulations"), has determined as follows:
1.

that baseload energy generation capacity is needed to contribute towards energy security, including 2500
megawatts (MW) to be generated from Coal, which is in accordance with the capacity allocated to "Coal (PF,
FBC, Imports)", under the heading "New build", for the years 2014 to 2024, in Table 3 of the Integrated
Resource Plan for Electricity 20102030 (published as GN 400 of 06 May 2011 in Government Gazette No. 34263)
("IRP 20102030");

2.

......
[Paragraph 2 deleted by GN 732 of 18 August 2015.]

3.

that baseload energy generation capacity is needed to contribute towards energy security, including 2609 MW
to be generated from Hydro energy sources which represents the capacity allocated to "Imported Hydro" under
the heading "New build", for the years 2022 to 2024, in Table 3 of the IRP 20102030;

4.

electricity produced from the Coal, Natural Gas and Hydro energy sources described above ("the electricity"),
shall be procured through one or more IPP procurement programmes as contemplated in the Regulations,
which may include, where appropriate and having regard to all relevant circumstances, tendering processes,
direct negotiation with one or more project developers, or other procurement procedures ("procurement
programmes");
[Paragraph 4 amended by GN 732 of 18 August 2015.]

5.

one or more of the procurement programmes may require or permit cross border projects, provided that no
power purchase agreement in respect of electricity from a cross border project shall be entered into unless the
Minister is satisfied that adequate agreements, memoranda of understanding or arrangements are in place or
will be in place between the Government and the relevant foreign government or international organisation, as
are necessary to enable such cross border project;

6.

the procurement programmes shall target connection to the Grid for the new generation capacity as soon as
reasonably possible, taking into account all relevant factors including the time required for procurement,
according to a schedule that may differ from the timetable set out in Table 3 of the IRP 20102030;

7.

the electricity may only be sold to the entity designated as the buyer in paragraph 10 below, and only in
accordance with the power purchase agreements and other project agreements to be concluded in the course
of the procurement programmes;

8.

the procurer in respect of the procurement programmes will be the Department of Energy;

9.

the role of the procurer will be to conceptualise and conduct the procurement programmes, including
undertaking feasibility studies, preparing any requests for information, requests for qualification, requests for
proposals and/or all related and associated documentation, negotiating the power purchase agreements,
facilitating the conclusion of the other project agreements, and facilitating the satisfaction of any conditions
precedent to financial close which are within its control;

10. the electricity must be purchased by Eskom Holdings SOC Limited or by any successor entity to be designated
by the Minister of Energy, as buyer (offtaker); and
11. the electricity must be purchased from independent power producers.
Concurrence to this Determination given
by the National Energy Regulator of
South Africa on the below mentioned
date:

Determination made by the Minister of
Energy on the below mentioned date:

SIGNATURE: (Signed)

SIGNATURE: (Signed)

MS CECILIA KHUZWAYO

MS DIPUO PETERS, MP

CHAIRPERSON: NERSA

MINISTER: ENERGY

DATE: 18/10/12

DATE: 12/12/12
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10 August 2011
MEDIA STATEMENT

NERSA CONCURS WITH DEPARTMENT OF ENERGY ON THE IPP PROCUREMENT
PROGRAMME 2011 DETERMINATION

The National Energy Regulator of South Africa (NERSA) today announced that the Energy Regulator,
at its meeting held on 07 July 2011, resolved to concur with the Minister of Energy regarding the IPP
Procurement Programme 2011 Determination. This is in accordance with the provisions of Section
34(1) of the Electricity Regulation Act, 2006 (Act no. 4 of 2006).

Together with the concurrence, the Energy Regulator brought matters to the Minister’s attention that
may require alignment with the determination and the IRP 2010-2030 and Eskom’s Multi-Year Price
Determination for the period of 01 April 2010 to 31 March 2013.
‘The Energy Regulator will continue to execute its mandate in line with the New Generation
Regulations, issued on 04 May 2011 and the Electricity Regulation Act, Act no. 4 of 2006’ said Mr
Thembani Bukula, Full-Time Regulator Member primarily responsible for electricity.

For further information please contact:
Mr Charles Hlebela
Head of Communications
Tel: 012 401 4003
Cell: 083 6468 280
Charles.hlebela@nersa.org.za

Regulator Members: Ms C Khuzwayo (Chairperson) Mr MJ Lesejane (Deputy Chairperson) *Ms P Nzimande (Chief Executive Officer)
*Mr T Bukula *Dr RD Crompton Ms KR Mthimunye *Ms E Teljeur Ms GN Whittington Banda
*Full-time Regulator Members
NERSA is a Regulatory Authority established in terms of the National Energy Regulator Act, 2004 (Act No 40 of 2004)
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REQUEST FOR QUALIFICATION AND PROPOSALS FOR NEW
GENERATION CAPACITY UNDER THE COAL BASELOAD IPP
PROCUREMENT PROGRAMME (“THE PROJECT”)
Tender number DOE/010/2014/15
The Department of Energy ("the Department") formally invites interested parties with
relevant experience to submit proposals for the finance, construction, operation, and
maintenance of coal baseload power generation facilities adopting power generation from
either of pulverised coal or fluidised bed type technologies for the purpose of entering into,
inter alia, an Implementation Agreement with the Department and a Power Purchase
Agreement with Eskom Holdings SOC Limited as the buyer.

Prior to accessing the RFP, each prospective Bidder shall be required to pay a nonrefundable fee of R200 000 (two hundred thousand Rand) per Bidder per project and to
complete an electronic registration form. The electronic registration form is to be
completed online at www.ipp-coal.co.za. The Department shall communicate only with
Bidders that have completed the electronic registration form and have paid the required
fee.
The required fee is payable by means of direct deposit or electronic funds transfer. All
payments must be made in immediately cleared funds to the Project Development Fund
established by National Treasury for Baseload Coal Energy projects:
Bank: Nedbank
Account Name: GTAC – IPP
Account Type: Current
Account: 1068872608
Branch: Corporate Client Services, Johannesburg
Branch Code: 198765
SWIFT Code: NEDSZAJJ
The Bidder’s company name should be used as the payment reference in the electronic
registration form.
The RFP will be available for download from 12h00 on 15 December 2014.
Enquiries should be directed to the Project Officer by way email addressed to
query@ipp-coal.co.za.

