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___________________________________________________________________________ 

 

GROUNDS OF APPEAL 

___________________________________________________________________________ 

 

1 This is an appeal in terms of section 62 of the Local Government: Municipal Systems Act, 

2000 (“Systems Act”) of the atmospheric emission licence (AEL) FDDM-MET-2011-08-P1 

issued by Fezile Dabi District Municipality (“the Municipality”), as the relevant licensing 

authority, on 1 April 2015 for Eskom Holdings SOC Limited (“Eskom”)’s Lethabo Power 

Station (“the AEL”).  

 

2 This appeal is made on behalf of the following appellants: groundWork, Earthlife Africa 

Johannesburg (ELA), and the Vaal Environmental Justice Alliance.  

 

3 groundWork is a non-profit environmental justice service and developmental organisation 

aimed at improving the quality of life of vulnerable people in South Africa (and increasingly in 

Southern Africa), through assisting civil society to have a greater impact on environmental 

governance. groundWork places particular emphasis on assisting vulnerable and previously 

disadvantaged people who are most affected by environmental injustices. One of 

groundWork’s campaigns relates to air quality. groundWork works with community groups to 

monitor the implementation of the National Environmental Management: Air Quality Act, 2005 

(AQA).   

 

4 ELA is a non-profit organisation, founded in Johannesburg, South Africa, in 1988. ELA seeks 

a better life for all people without exploiting other people or degrading the environment. ELA 

seeks to encourage and support individuals, businesses and industries to reduce pollution, 

minimise waste and protect South Africa’s natural resources.  

 

5 VEJA is a voluntary association of non-governmental and community-based organisations that 

advocates for a healthy environment and sustainable development in “the Vaal Triangle”. The 

Vaal Triangle is an area plagued by with heavy industry, power stations and mining in the 

south of Gauteng. The Lethabo power station is situated in the Vaal Triangle Airshed Priority 

Area (VTAPA), which has been declared a priority area in terms of section 18 of AQA because 

air quality is out of compliance with ambient air quality standards. 
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6 Before setting out the background to this appeal, the relevant air quality legislation is briefly 

set out. 

 

AIR QUALITY LEGISLATION 

 

AQA 

7 In the context of giving effect to the environmental right in section 24 of the Constitution, AQA 

was promulgated as the framework legislation to ensure that levels of air pollution are not 

harmful to human health or well-being. The AQA commenced on 11 September 2005 and 

aims to: protect and enhance of the quality of air in the Republic; prevent air pollution and 

ecological degradation; secure ecologically sustainable development while promoting 

justifiable economic and social development; and generally give effect to section 24(b) of the 

Constitution in order to enhance the quality of ambient air for the sake of securing an 

environment that is not harmful to the health and well-being of people.1 

 

8 The AQA emphasises that it must be read together with any applicable provisions of the 

National Environmental Management Act, 1998 (NEMA).2  

 

9 The National Environmental Management Principles contained in NEMA (“the NEM 

Principles”)3 serve as guidelines by reference to which any organ of state must exercise any 

function when taking any decision in terms of NEMA or other laws concerning the protection of 

the environment and:  

9.1 shall apply alongside all other appropriate and relevant considerations, including the 

State's responsibility to respect, protect, promote and fulfil the social and economic 

rights in Chapter 2 of the Constitution and in particular the basic needs of categories of 

persons disadvantaged by unfair discrimination;  

9.2 serve as the general framework within which environmental management and 

implementation plans must be formulated;  

9.3 serve as guidelines by reference to which any organ of state must exercise any function 

when taking any decision in terms of this Act or any statutory provision concerning the 

protection of the environment; 

                                                 
1
  S.2. 

2
  S.5. 

3
  S.2. 
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9.4 serve as principles by reference to which a conciliator appointed under this Act must 

make recommendations; and  

9.5 guide the interpretation, administration and implementation of this Act, and any other 

law concerned with the protection or management of the environment. 

 

10 The NEM Principles provide that environmental management must place people, and their 

needs, at the forefront of its concern, and serve their physical, psychological, developmental, 

cultural and social interests equitably. 4  Such environmental management must promote 

sustainable development and requires the consideration of all relevant factors.  

 

11 The AQA provides that its interpretation and application must be guided by the NEM 

Principles; as a result, the NAQO and licensing authorities – including the Municipality - must 

adhere to these when making any decisions under the Act. The AQA goes on to state that 

these principles apply to the actions of all organs of state that may significantly affect the 

environment. The effect of this is that Eskom, as an organ of state, is also bound by these 

provisions. It should comply with all air quality management legislation, including the minimum 

emission standards (MES) and the National Ambient Air Quality Standards (NAAQS). 

 

MES 

12 Section 21 of AQA (which commenced on 1 April 2010) requires the Minister to publish a list 

of activities which result in atmospheric emissions and which the Minister or MEC reasonably 

believes have or may have a significant detrimental effect on the environment, including 

health, social conditions, economic conditions, ecological conditions or cultural heritage; and 

must establish minimum emission standards in respect of a substance or mixture of 

substances resulting from a listed activity and identified in the notice, including— the 

permissible amount, volume, emission rate or concentration of that substance or mixture of 

substances that may be emitted; and the manner in which measurements of such emissions 

must be carried out.  

 

13 The process of putting together the list of activities commenced in about 2004 and over an 

approximate 5 year period, a multi-stakeholder process was convened to determine 

appropriate MES for these so-called “listed activities”. Eskom participated fully in this process 

and did not indicate, at any stage, that it was not able to meet the MES.  

                                                 
4
  S.2(2). 
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14 As indicated in a press statement published by the Department of Environmental Affairs (DEA) 

on 4 December 2013:5  

“It is important to note that the development of the Section 21 Notice constituted an elaborate 

consultation and participation processes in terms of Section 56 and 57 of the AQA. All affected 

stakeholders (including Eskom) were part of these processes and they made contributions 

regarding limits that are achievable with the view of upholding the constitutional right of all 

people in the country to an environment that is not harmful to health and well-being.  

….  

An extensive consultation process was followed in setting these emission standards over a 5 

year period. This process:  

 continuously engaged with all stakeholders around the identification of listed activities and 

their associated minimum emission standards; and  

 reviewed current national and international work related to the identification of activities and 

their related minimum emission standards.  

 

Eskom participated directly in this process, and standards seek to balance the economic, 

social and environmental imperatives.” 

 

15 Section 22 of AQA provides that no listed activities may commence without an AEL. Unless 

compliance is postponed following a successful postponement application, all industries were 

required to comply with the MES (or stricter standards) when they commenced on 1 April 

2015.  

 

16 On 31 March 2010, the section 21 List of Activities was published. This list was amended on 

22 November 2013 (“list of activities”). The following MES for solid-fuel combustion installation 

(such as Eskom’s power stations) appear in both lists: 

 

 

                                                 
5
 https://www.environment.gov.za/mediarelease/atmospheric_emissionlicense_krielpowerstation 

 

https://www.environment.gov.za/mediarelease/atmospheric_emissionlicense_krielpowerstation
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17 Existing plants (which include all of Eskom’s power stations) were required to meet existing 

plant MES by 1 April 2015, and new plant MES by 1 April 2020.6 The list of activities, read 

together with the Framework for Air Quality Management (“Framework”) permit the 

postponement of compliance time-frames for existing plants in certain circumstances. As set 

out below, Eskom applied to postpone compliance with the MES of 16 of its power stations. 

 

18 Paragraphs 11-14 of the list of activities deals with the postponement of compliance 

timeframes for the MES. It provides as follows: 

 

 

                                                 
6
  Paragraphs 9-10 of the list of activities. 
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19 The Framework is published in terms of section 7 of the AQA for achieving the objects of the 

AQA. The AQA’s definition of “this Act” includes the Framework.7 The Framework binds all 

organs of state in all spheres of government;8 and an organ of state must give effect to the 

Framework when exercising a power or performing a duty in terms of AQA or any other 

legislation regulating air quality management.9 Compliance with the Framework was therefore 

required in order for the relevant decision-maker to evaluate Eskom’s applications.  

 

20 The Framework provides as follows (at paragraph 5.4.3.3) in relation to the postponement of 

the MES: 

                                                 
7
  S.1. 

8
  S.7(3). 

9
  S.7(4). 
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21 In other words, postponement may only be granted: if AAQS are in compliance and will remain 

in compliance even if the postponement is granted; and it is demonstrated that the facility’s 

current and proposed air emissions are and will not cause any adverse impacts on the 

surrounding environment. 

 

22 As set out below, Eskom applied to postpone compliance with the MES, and to vary its AELs 

to incorporate the postponement outcomes. As explained in detail in the February 2014 

objections to Eskom’s applications brought by the Centre for Environmental Rights (CER) on 

behalf of various clients, including the appellants (“the February 2014 objections”),10 Eskom’s 

applications failed to meet the Framework’s requirements. It was also disputed in these 

objections that Eskom’s applications complied in all respects with the Regulations prescribing 

the Format of the Atmospheric Impact Report. 

 

 

                                                 
10

  http://cer.org.za/wp-content/uploads/2014/02/CER-submissions-on-Eskoms-postponement-applications_12-Feb-
2014_final1.pdf 

 

http://cer.org.za/wp-content/uploads/2014/02/CER-submissions-on-Eskoms-postponement-applications_12-Feb-2014_final1.pdf
http://cer.org.za/wp-content/uploads/2014/02/CER-submissions-on-Eskoms-postponement-applications_12-Feb-2014_final1.pdf
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Ambient air quality standards (AAQS) 

23 Section 9 of AQA requires that the Minister identify substances or mixtures of substances in 

ambient air which, through ambient concentrations, bioaccumulation, deposition or in any 

other way, present a threat to health, well-being or the environment or which the Minister 

reasonably believes present such a threat; and must, in respect of each of those substances 

or mixtures of substances, establish national standards for ambient air quality, including the 

permissible amount or concentration of each such substance or mixture of substances in 

ambient air. 

 

24 National AAQS (NAAQS) were published on 24 December 2009 for various substances, 

including for PM10 (particles with aerodynamic diameter less than 10 micro metres, and on 29 

June 2012, for PM2.5 (particles with aerodynamic diameter less than 2.5 micro metres. 

 

25 Notwithstanding that SA’s AAQS are less strict than those of the World Health Organisation 

and in other jurisdictions, there is still widespread non-compliance with the standards. As set 

out in the objections to Eskom’s postponement applications, granting Eskom’s applications to 

vary its AELs to increase its emissions and to postpone compliance with the MES would 

exacerbate this already unacceptable situation. 

 

Priority areas 

26 The AQA also provides for the declaration of an area as a priority area if the Minister (or MEC) 

reasonably believes that—  

26.1 AAQS are being, or may be, exceeded in the area, or any other situation exists which is 

causing, or may cause, a significant negative impact on air quality in the area; and  

26.2 the area requires specific air quality management action to rectify the situation.11 

 

27 A priority area air quality management plan (AQMP) must be developed to: co-ordinate air 

quality management (AQM) in the area; address air quality issues; and provide for its 

implementation by a committee representing relevant role-players.12 

 

                                                 
11

  S.18(1). 
12

  s.19(1)-(5), (6)(b). 
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28 The aim of declaring priority areas is to target limited AQM resources to the areas that require 

them most.13 Once an AQMP is implemented, air quality in the area should - within agreed 

timeframes - be brought into sustainable compliance with AAQS.14 

 

29 The Minister (or MEC) may withdraw the declaration of an area as a priority area if the area is 

in compliance with AAQS for a period of at least two years.15 

 

30 Three priority areas have been declared – the Vaal Triangle Airshed Priority Area (VTAPA), 

the Highveld Priority Area (HPA) and the Waterberg Priority Area (WPA). AQMPs have been 

developed for the VTAPA and the HPA.  

 

31 All of Eskom’s coal-fired power stations are located in priority areas:  

31.1 Arnot, Camden, Duvha, Grootvlei, Hendrina, Komati, Kriel, Kendal, Matla, Majuba, 

Tutuka, Kusile are all situated in the HPA;  

31.2 Lethabo is in the VTAPA; and   

31.3 Medupi and Matimba are in the WPA. 

 

32 In other words, air quality in the areas in which the vast majority of Eskom’s power stations are 

situated is already problematic – with numerous exceedences of AAQS - and attempts are 

underway to rectify the significant negative impact on air quality.  

 

33 VTAPA 

33.1 This priority area was declared on 21 April 2006, with its AQMP published on 28 May 

2009.16 As set out above, Lethabo falls within the VTAPA.  

 

33.2 As set out in the AQMP: 

“The Vaal Triangle is a highly industrialised area housing numerous industries, a coal 

fired power station, and various smaller industrial and commercial activities in addition 

to a few collieries and quarries giving rise to noxious and offensive gasses. The Vaal 

Triangle is also home to a number of large informal settlements mainly using coal and 

                                                 
13

  “Priority areas under the Air Quality Act” Engineering News Online 3 June 2011, available at 
http://www.engineeringnews.co.za/print-version/priority-areas-under-the-air-quality-act-2011-06-03 

14
  “Deputy Minister of Water and Environmental Affairs launches Waterberg-Bojanala priority area” 20 July 2012, available at 

http://www.info.gov.za/speech/DynamicAction?pageid=461&sid=29236&tid=77119 
15

  S.18(5). 
16

  GNR 613 in GG 32263 of 28 May 2009. 

http://www.engineeringnews.co.za/print-version/priority-areas-under-the-air-quality-act-2011-06-03
http://www.info.gov.za/speech/DynamicAction?pageid=461&sid=29236&tid=77119
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wood as fuel source. This in return impacts directly on the health and well being of the 

people residing there. Other sources of concern contributing to the pollution mixture 

within the area include vehicle tailpipe emissions, · biomass burning, water treatment 

works and landfill areas, agricultural activities and various other fugitive sources.”17 

 

33.3 The main objective of the priority area’s declaration was the development of the AQMP 

“to ensure that, once implemented, the air quality of the area will effectively and 

efficiently be brought into sustainable compliance with [AAQS] within agreed 

timeframes”.18 

 

33.4 At the time the AQMP was prepared, the following situation pertained in relation to 

priority pollutants:19 

 

 

33.5 Insofar as sources are concerned, the AQMP states that “all the sources within the 

VTAPA (i.e. industrial, power generation, domestic fuel burning, mining, vehicle 

emissions etc.) to a larger and lesser extent contribute to particulates (PM10), with most 

of the industrial sources, power generation, domestic fuel burning, and vehicle tailpipe 

emissions contributing to SO2 and NO2.”20 

 

                                                 
17

  iii. 
18

  Ibid. 
19

  viii. 
20

  viii. 
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33.6 The AQMP provides that, “based on the emissions inventory compiled for the VTAPA, 

the main sources contributing to SO2 emissions within the area are the power 

generation sources (78%) and industrial sources (20%) with vehicle exhaust and 

domestic fuel burning contributing to a lesser extent of 1% and 1.6% respectively … 

Vehicle exhaust emissions were the main contributing source (45%)  [of NOx 

emissions] with power generation contributing 39% and other industries contributing 

16%”. Particulate (PM10) emissions, when looked at the total suspended particulates, 

are mainly deriving from the industrial sector (53%) and then from the power generation 

(16%), vehicle activity (14%) and mines (12%). Domestic fuel burning only contributes 

5% to the total inhalable particulate matter….”.21 According to the AQMP: “the main 

industry contributing to SO2 emissions is Power Generation, responsible for 80% of the 

emissions and secondly Petrochemical contributing 14% to the total with Iron and Steel 

third (6%). On particulate emissions, the contribution is more equally spread with Iron 

and Steel being the main industrial contributor (38%) and power generation second at 

19% and Petrochemical third (12%). Oxides of nitrogen emissions are primarily a result 

of Power Generation (73%), Iron and Steel (14%) and Petrochemical (13%)”.22  

 

33.7 The appellants point out that the emission inventory published in the AQMP, for the 

base year 2007, included sources “immediately surrounding” the VTAPA. When these 

non-VTAPA sources were excluded from the inventory, and certain inaccuracies were 

addressed, the general conclusions did not change significantly, although total 

emissions changed: 23 

 

 

33.8 11 problem complexes were identified in the AQMP – with power generation (in the 

form of Lethabo power station) being 1 of the 9 emission problem complexes. Various 

                                                 
21

  46-48. 
22

  44. 
23

  The Medium Term Review of the 2009 VTAPA: AQMP Final Review Report (Complied by EScience Associates). DEA. 
September 2013, available at http://www.saaqis.org.za/Downloads.aspx?type=AQ under the heading “air quality reports” -  
“Final VTAPA Review Report_19-09-2013.pdf” at 44. 

http://www.saaqis.org.za/Downloads.aspx?type=AQ
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interventions were proposed in the AQMP for each of the 11 complexes, with action 

plans developed for selected interventions24 – including one for Lethabo.25 

 

33.9 In its plan, Eskom promised numerous interventions to monitor and reduce atmospheric 

emissions. Eskom should be required to disclose the extent to which it has met – or is 

on track to meet – its AQMP obligations.  

 

33.10 In June 2013 the DEA published its medium-term review of the VTAPA AQMP (“the 

Review Report”.26 The purpose of the review was summarised as follows: “The purpose 

of the VTAPA AQMP review was, therefore, to amongst other things: 

Establish the current status of the ambient air quality in the VTAPA, 

Set new goals to improve the quality of the air and provide a basis for the 

development of implementation strategies, and 

To review progress on interventions implementation, and identify significant gaps 

and provide recommendations to strengthen intervention implementation.” 27 

 

33.11 In respect of the current status of air quality, the Review Report stated as follows: 

“measured ambient data does not indicate any significant improvement in air quality 

since the gazetting of the plan. Although there have been significant emission 

reductions in some industrial sectors, these reductions do not manifest as notable 

reductions in pollutant exposure in residential areas (where the highest densities of 

human receptors are located). Measured data indicates significant exceedences of the 

national ambient air quality standards. Table 1 illustrates the average number of 

exceedences of the 24-hour PM10 ambient standard. It is clear that from these and 

measured results for other pollutants, that ambient air quality is still a concern in the 

VTAPA, and the overall objective of an environment that is not harmful to health is yet 

to be achieved.” 28 

 

                                                 
24

  Xi-xii. 
25

  183-189. 
26

  The Medium Term Review of the 2009 VTAPA: AQMP Final Review Report (Complied by EScience Associates). DEA. 
September 2013, available at http://www.saaqis.org.za/Downloads.aspx?type=AQ under the heading “air quality reports” -  
“Final VTAPA Review Report_19-09-2013.pdf”. 

27
  iii. 

28
  v. 

http://www.saaqis.org.za/Downloads.aspx?type=AQ
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33.12 The review updated the 2007 VTAPA emission inventory, using a new reference year of 

2012: “The total annual emissions of fine particulate matter (PM10) on the VTAPA are 

estimated at 22 743 tons per annum (Table 5-3), of which approximately 24% is 

attributed to power generation activities. Mines and ash dumps accounts for 20.5% of 

the total emissions, 10% from the petrochemical industry and 11.2% from the primary 

metallurgical industry (ferroalloys and iron and steel). 

Transport is estimated to be responsible for approximately 11% of the total estimated 

oxides of nitrogen (NOx), and power generation 74%. Estimated total oxides of nitrogen 

(NOx) emission[s] were around 149 748 tons per annum (Table 5-4). Likewise power 

generation is the biggest source of SO2 within the VTAPA with an estimated of 86% of 

the total estimated SO2 emission of 266 824 tons per annum (Table 5-5).” 29  

 

33.13 Since Lethabo is the only power station in the VTAPA, the emissions attributed to 

“power generation” in the Review Report are attributable to Lethabo. These emissions, 

for 2012, are as follows: 5 360 tons or 24% of total PM10 (compared with the estimate 

of 23% in the revised AQMP emission inventory); 111 270 tons or 74% of total NOx 

(compared with the estimate of 81% in the revised AQMP emission inventory) and 

213 734 or 86% of total SO2 (compared with the estimate of 87% in the revised AQMP 

emission inventory). 30 

 

33.14 The 24% (of all emissions) estimate of PM10 attributed to power generation includes 

only the primary emissions of PM10 and does not include an estimate of secondary 

particulates formed from SO2 and NOx emissions. The appellants note that the “2012” 

emissions for SO2 and NOx are exactly the same as the “2010-2011” figures provided 

by Eskom in its Lethabo General Information document submitted in support of its 

applications for postponement of the MES.31 However, the PM10 figure is significantly 

different: 7146 tons per annum compared with 5359.50 tons in the Review Report. In 

other words, the figure provided by Eskom is 33% higher than in the Review Report. 

The appellants also point out that the more recent “2012-2013” PM10 emissions figure 

provided by Eskom is 13 450 tons per annum, which is 2.5 times (250%) higher than 

the emission rates reflected in the Review and the AQMP.  The implication is that more 

recent Lethabo PM10 stack emissions alone are more than 40% of total PM10 VTAPA 

                                                 
29

  49. 
30

  Tables 5-3, 5-4, 5-5 at 50-52. 
31

  http://www.iliso.com/emes1/Annexure%20A_General%20Information/GI_Lethabo_Final_2013.12.13.pdf at 3. 

http://www.iliso.com/emes1/Annexure%20A_General%20Information/GI_Lethabo_Final_2013.12.13.pdf


 
 

15 

emissions, rather than the 23% or 24% reflected in these earlier reports.  Furthermore, 

emissions from mines and ash dumps account for an additional 20.5% of the total 

emissions. A significant fraction of these fugitive emissions, although not quantified in 

the Review Report, is associated with the Lethabo operations. Total Lethabo PM10 

emissions, both stack and fugitive, are therefore approximately 50% of total VTAPA 

PM10 emissions. 

 

33.15 The AQMP used comprehensive air quality modelling, including emission estimates for 

all source categories (stack/ industrial, fugitive, domestic fuels, traffic and biomass 

burning) emissions to identify 6 “hotspot” zones within the VTAPA, based on the 

number of exceedences of the daily average PM10 standard of 75µ/m3. 32 The Lethabo 

power plant and the New Vaal Colliery - which supplies coal to Lethabo - are located in 

zone 2, a rectangular area approximately 12km (north-south) by 10km (east-west); the 

pollutants of concern in this hotspot are PM10, SO2 and NO2. 
33 Based on this modelling 

- which used the far lower 2007 PM10 stack emissions estimate of 5773.61 tons per 

annum 34  compared with the more recent (2012-2013) emissions of 13 450 tons 

(provided in Eskom’s General Information document)35 - virtually the entire zone 2 is 

non-compliant with the daily average PM standard, with 5 or more exceedances of the 

limit value per year. 36 If the 2012-2013 PM10 emissions rate had been used, the zone 

of non-compliance would clearly be much greater.  

 

33.16 In relation to SO2, the AQMP problem description in relation to Lethabo’s contribution is 

as follows. “Lethabo is also one of the main contributing sources to S02 ground level 

concentrations and should reduce by up to -58%. This is primarily due to no 

desulphurisation currently in place. In addition, significant quantities of dust are 

generated as a result of wind-blown dust from the coal stockpiles, active and 

unrehabilitated ash disposal dumps. Dust is also generated as a result of materials 

handling operations and vehicle entrained dust from roads.” 37 [emphasis added] 

 

                                                 
32

  viii-x, 55-64. 
33

  AQMP, Table 24 at 57. 
34

  Review Report, Table 5-3 at 50. 
35

  http://www.iliso.com/emes1/Annexure%20A_General%20Information/GI_Lethabo_Final_2013.12.13.pdf at 3. 
36

  AQMP, Figure B at ix.  
37

  xxii. 

http://www.iliso.com/emes1/Annexure%20A_General%20Information/GI_Lethabo_Final_2013.12.13.pdf
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33.17 As pointed out in the February 2014 objections to Eskom’s applications to postpone 

MES compliance, granting Eskom’s applications would only serve to perpetuate, or 

even exacerbate the already poor air quality in these priority areas and serve to undo 

much of the hard work that has been done over the years in reducing atmospheric 

emissions in the priority areas. The deterioration of air quality is clearly not what is 

envisaged by the declaration of priority areas. 

 

33.18 In addition, as set out above, since Eskom’s applications did not meet the legal 

requirements for postponement (given that AAQS in the areas in which it operates – 

and particularly in the VTAPA – are out of compliance), its postponement applications 

should not even have been considered. 

 

34 Below, the background to this appeal is set out.  

 

BACKGROUND 

 

35 Eskom first indicated its intention to apply for exemptions from the standards for 16 of its 

power plants, 14 of which are coal-fired, in June 2013 through means of a Background 

Information Document (BID).  In the BID, Eskom claimed – inexplicably and incorrectly - that 

power station emissions do not harm human health.  As set out below, Eskom had conducted 

its own health impact studies in 2006 and was well aware of the health impacts of emissions 

from power stations. 

 

36 The appellants’ attorneys, the CER, representing numerous clients, including those 

represented in this appeal, submitted comments on the BID.   Among other things, the CER 

provided substantial evidence to contradict Eskom’s allegation about health impacts and 

stated that a failure to conduct detailed health assessments would result in decisions being 

made on the basis of inadequate information. It was also pointed out that it was not legally 

permissible for Eskom to be exempt from the MES.  
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37 The CER also made submissions, in August 2013, on Eskom’s proposed plan of study for 

atmospheric dispersion modelling, objecting to the manner in which Eskom proposed to model 

its stations’ impacts on ambient air quality.38 

 

38 On 8 October 2013, the CER wrote to the NAQO and the Minister to advise them that they 

would not have all the relevant information before them to make a decision on Eskom’s 

application should the plan of study not be amended as per the CER’s submissions. In these 

submissions, the CER also requested that detailed health risk assessments of Eskom’s 

applications be conducted.39 

 

39 In December 2013, and following confirmation from the Minister that exemptions from MES 

are not legally permissible, Eskom decided to replace those with applications for 

postponement of the standards (it indicated its intention to apply for “rolling postponements” – 

if granted, effectively exemptions) coupled with applications for variations of the conditions of 

its licences to allow it to emit more than the licences currently allow.  

 

40 The variation applications were directed to the relevant licensing authorities on the assumption 

that the postponement applications would be approved.40 

 

41 Notwithstanding the CER’s submissions, the plan of study was not amended and Eskom did 

not conduct health impact assessments. 

 

42 The CER submitted detailed objections to Eskom’s applications in February 2014.41 In the 

objections, the postponement applications are opposed on the following grounds, inter alia: 

42.1 there were significant errors, inaccuracies and inconsistencies in Eskom’s modelling 

and other documents; 

42.2 Eskom had widely over-estimated the costs of compliance with the standards; 

42.3 Eskom did not meet the requirements for a postponement as set out in AQA, the 

Framework, and the Atmospheric Impact Report Regulations; 

                                                 
38

  http://cer.org.za/wp-content/uploads/2014/02/Annexure-4_CER-submissions_Plan-of-Study_23-August-2013_final.pdf 
39

  http://cer.org.za/wp-content/uploads/2015/04/CER-letter-to-Minister-and-NAQO_-8-October-2013_final.pdf 
40

  Eskom’s applications are available here:  
http://iliso.com/index.php?option=com_content&view=article&id=5&Itemid=5 - scroll down to “Eskom’s minimum emission 
standards exemption/postponement application: December 2013″ 

41
  http://cer.org.za/wp-content/uploads/2014/02/CER-submissions-on-Eskoms-postponement-applications_12-Feb-

2014_final1.pdf There were 8 annexures to these submissions 

http://cer.org.za/wp-content/uploads/2014/02/Annexure-4_CER-submissions_Plan-of-Study_23-August-2013_final.pdf
http://cer.org.za/wp-content/uploads/2015/04/CER-letter-to-Minister-and-NAQO_-8-October-2013_final.pdf
http://iliso.com/index.php?option=com_content&view=article&id=5&Itemid=5
http://cer.org.za/wp-content/uploads/2014/02/CER-submissions-on-Eskoms-postponement-applications_12-Feb-2014_final1.pdf
http://cer.org.za/wp-content/uploads/2014/02/CER-submissions-on-Eskoms-postponement-applications_12-Feb-2014_final1.pdf


 
 

18 

42.4 granting the applications would permit increased pollution in declared Priority Areas, 

which is contrary to the aim of the declaration of such areas; 

42.5 granting the applications would have a significant detrimental impact on human health, 

and violate s.24 of the Constitution of the Republic of South Africa, 1996, AQA, and 

other air quality management laws and policies of South Africa; 

42.6 granting the applications would mean that the public will continue to bear the brunt of 

Eskom’s poor planning and non-compliance with the law, with health impacts worsening 

instead of improving. Eskom considers the installation of emission abatement 

processes to be too costly, but the future effects on health, the environment and water 

resources as a result of coal-fired power stations and coal mining may be extremely 

costly for the country as a whole; 

42.7 there is no legal basis for Eskom’s offset proposal, nor sufficient information to evaluate 

it; and 

42.8 as a result of the above, a decision made by the National Air Quality Officer to grant the 

applications for postponement would be reviewable under the Promotion of 

Administrative Justice Act, 2000 (PAJA). 

 

43 The February 2014 objections included a health impact assessment of Eskom’s applications,42 

as Eskom did not conduct such assessment as part of its applications. This assessment 

contained the following conclusion: 

“Air pollution emissions from Eskom’s coal-fired power plants are currently causing an 

estimated 2,200 premature deaths per year, due to exposure to fine particulate matter 

(PM2.5). This includes approximately 200 deaths of young children. The economic cost to the 

society is estimated at 30 billion rand per year, including premature deaths from PM2.5 

exposure and costs from the neurotoxic effects of mercury on children.  

 

The non-compliance of Eskom’s coal-fired power plants with the Minimum Emission 

Standards implied by the company’s so-called “Emission Reduction Plan” would allow Eskom 

to emit an estimated 28,000,000 tonnes of excess SO2, 2,900,000 tonnes of NOx, 560,000 

tonnes of PM10 and 210 tonnes of toxic mercury over the remaining life of the power plants. 

The excess SO2 emissions, for example, are equal to Eskom’s entire emissions for 15 years 

at current rates. 

                                                 
42

  http://cer.org.za/wp-content/uploads/2014/02/Annexure-5_Health-impacts-of-Eskom-applications-2014-_final.pdf 
 

http://cer.org.za/wp-content/uploads/2014/02/Annexure-5_Health-impacts-of-Eskom-applications-2014-_final.pdf
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The excess emissions are projected to cause approximately 20,000 premature deaths, over 

the remaining life of the power plants. This includes approximately 1,600 deaths of young 

children. These deaths will be avoided if Eskom’s applications are rejected and full compliance 

with the MES is required. The neurotoxic effects of the excess emissions of mercury would 

result in a projected loss of 280,000 IQ points.  

 

The economic cost associated with the premature deaths, and the neurotoxic effects of 

mercury exposure, is estimated at 230 billion rand, with a confidence interval of 32 to 1,010 

billion rand. This cost is based on the estimated willingness of the affected people, given their 

income levels, to pay to avoid the increased risk of death. As individual people do not have the 

choice of spending money to significantly reduce toxic power plant emissions, government 

action to mandate polluters to invest in emission reductions is justified.” 

 

44 The CER also made submissions in February 2014 opposing Eskom’s applications to vary its 

AELs.43  

 

45 The CER also made submission in relation to Eskom’s “issues and response report” in March 

2014.44 

 

46 On about 29 May 2014, the National Air Quality Officer (NAQO), as the relevant decision-

maker, addressed correspondence to Eskom in relation to the postponement applications for 

each of its stations, indicating that the applications would not be further processed unless 

additional information (including in relation to health impacts) was provided. In relation to 

Lethabo, the NAQO indicated:45  

 

                                                 
43

  http://cer.org.za/wp-content/uploads/2014/02/CER-submissions-on-Eskoms-variation-applications_12-Feb-2014.pdf 
44

  http://cer.org.za/wp-content/uploads/2014/03/CER-reply-to-Eskoms-Issues-Response-Report_24-March-2014_final.pdf 
45

  http://cer.org.za/wp-content/uploads/2014/07/Eskom-Lethabo.pdf 

http://cer.org.za/wp-content/uploads/2014/02/CER-submissions-on-Eskoms-variation-applications_12-Feb-2014.pdf
http://cer.org.za/wp-content/uploads/2014/03/CER-reply-to-Eskoms-Issues-Response-Report_24-March-2014_final.pdf
http://cer.org.za/wp-content/uploads/2014/07/Eskom-Lethabo.pdf
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47 Eskom responded to the DEA’s May 2014 correspondence, largely standing by the 

information previously provided.46 In relation to Lethabo’s future MES compliance, Eskom 

indicated that it had no plans to upgrade Lethabo to enable compliance with any of the ‘new 

plant’ MES – ie for PM, SO2 or NOx.47 

 

48 Following an application made by the CER in terms of the Promotion of Access to Information 

Act, 2000 for: 

“copies of all research studies and reports conducted by or for Eskom since 1990 on the 

impacts of human health of the atmospheric emissions from Eskom’s coal-fired power stations 

and the costs associated with those health impacts, including but not limited to studies and 

reports prepared by Infotox (Pty) Ltd and Airshed Planning Professionals (Pty) Ltd”, 

Eskom made two 2006 health studies it had commissioned available.48   

 

49 These reports were prepared at a time when Eskom only operated 10 coal-fired power 

stations. In relation to the Mpumalanga stations (which fall within the HPA), the relevant 

report49 provides:  

“The main conclusion reached is that current baseline Eskom Power Station emissions are 

associated with significant non-compliance with relevant ambient sulphur dioxide limits even in 

the absence of contributions by “other sources”. Ambient PM10 and NO2 concentrations due 

exclusively to current baseline Eskom Power Station emissions are potentially within 

acceptable ranges, with the need for reduction being dependent on the potential which exists 

due to cumulative concentrations resulting from “other sources”.  

 

                                                 
46

  The DEA’s request and Eskom’s response are available at:  http://cer.org.za/virtual-library/letters/eskom/eskoms-
applications-to-delay-compliance-with-aqa-minimum-emissions-standards 

47
  http://cer.org.za/wp-content/uploads/2014/08/Lethabo-Additional-Information.pdf 

48
  http://cer.org.za/virtual-library/letters/eskoms-health-studies 

49
  Eskom Mpumalanga Highveld Cumulative Scenario Planning Study: Air Pollution Compliance Assessment and Health Risk 

Analysis of Cumulative Operations of Current, RTS and Proposed Eskom Power Station Located within the Mpumalanga and 
Gauteng Provinces, October 2006. 

http://cer.org.za/virtual-library/letters/eskom/eskoms-applications-to-delay-compliance-with-aqa-minimum-emissions-standards
http://cer.org.za/virtual-library/letters/eskom/eskoms-applications-to-delay-compliance-with-aqa-minimum-emissions-standards
http://cer.org.za/wp-content/uploads/2014/08/Lethabo-Additional-Information.pdf
http://cer.org.za/virtual-library/letters/eskoms-health-studies
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Assessing source contributions to cumulative concentrations it is evident that Eskom Power 

Station operations contribute very significantly to sulphur dioxide air quality limit exceedances 

within Mpumalanga and parts of the Vaal region. Whereas Eskom Power Station emissions do 

contribute to ambient PM10 and NO2 concentrations, the extent of this contribution - 

particularly given the locations where zones of maximum impact occur and the likely cost of 

(additional) mitigation - are unlikely to warrant further mitigation on the basis of current 

emissions. Mitigation of NOx emissions from power stations will be beneficial in reducing the 

potential for ozone formation. The health risks due to ozone concentrations and the relatively 

contribution of power station emissions to ozone formation has however not been addressed 

in the current study. This information would be critical to assess whether NOx abatement of 

power station emissions represents the most cost-optimised solution to elevated ozone 

concentrations.”50 

…. 

The main conclusion reached is that future baseline Eskom Power Station emissions are 

associated with significant non-compliance with relevant ambient sulphur dioxide limits even in 

the absence of contributions by “other sources”. The magnitude, frequency and spatial extent 

of such non-compliance are predicted to increase significantly when compared to current 

baseline emissions. Whereas previously sulphur dioxide limit exceedances were not predicted 

to occur over Joburg due exclusively to current Eskom Power Station operations, given the 

future increase in emissions Eskom Power Station releases are associated with exceedances 

over Joburg, Ekurhuleni and parts of Tshwane. Increased frequencies of exceedance over the 

Vaal Triangle and Witbank areas are also predicted to occur as a result of the increase in 

future emissions from existing Eskom Power Stations. Ambient PM10 and NO2 concentrations 

due  exclusively to future baseline Eskom Power Station emissions are potentially within  

acceptable ranges.51 

…. 

Current emissions from Eskom and other sources quantified … were predicted to result in 500 

deaths/year and about 17 200 respiratory hospital admissions per year. 

…. 

                                                 
50

  Viii. 
51

  X. 
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Current Eskom power stations were cumulatively calculated to be responsible for 17 non-

accidental mortalities per year and 661 respiratory hospital admissions, representing 3.0% 

and 0.6% of the total non-accidental mortalities and respiratory hospital admissions projected 

across all sources. 

….. 

Sulphur dioxide emissions from Eskom power stations were predicted to be largely 

responsible for the health risks predicted, accounting for all of the calculated mortality cases 

and respiratory hospital admissions due to power station emissions. 

…. 

Future Eskom power stations (without S02 abatement in place) and other sources quantified 

during the study, were predicted to result in 1209 deaths/year ….and about 155 623 

respiratory hospital admissions per year. 

…. 

Future Eskom power station emissions, including increased releases from existing stations  

and the commissioning of three new and three return-to-service stations, were cumulatively 

calculated to be responsible for 617 non-accidental mortalities per year (compared to 17 

cases/year currently) and 24 842 respiratory hospital admissions (compared to 661 

cases/year currently). Sulphur dioxide is estimated to be responsible for 100% of the mortality 

risks and 99.5% of the hospital admission risks estimated to be due to power station releases. 

 

Eskom power stations are predicted to become the most significant source group in terms of 

contributions to estimated total non-accidental mortality due to inhalation exposures (51% of 

predicted). The large increase in the contribution of Eskom power station[s] to the total 

estimated risk is due to (i) the larger mortality risk assigned to SO2 relative to PM10 and NO2 

and (ii) the marked increase in the frequency of the exceedance of the threshold above which 

health risks are calculated (ie 25µg/m3). 

…. 
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Health risks do not increase in the same order as increases in emissions, but rather tend to 

increase more sharply with such changes…Even marginal increases in emissions could 

significantly increase health risks by resulting in more people being exposed to concentrations 

in excess of the threshold. It is for this reasons (sic) that, whereas future Eskom power station 

emissions will increase by a factor of 2.2 (i.e. 54% from 1434 ktpa to 3126 ktpa), mortalities 

and hospital admissions due to Eskom power station emissions are projected to increase by 

factors of 36 and 27, respectively”.52 

 

50 On 24 June 2014, the CER made these reports available to the NAQO, reiterating that Eskom 

should be required to conduct detailed, comprehensive health impact assessments for all of its 

stations before its applications could be considered.53 

 

51 Having received copies of the additional documents provided by Eskom in August 2014, CER 

submitted additional objections to Eskom’s applications in October 2014.54 This submission 

was made to ensure that the decision-makers were in possession of relevant information, as 

required by PAJA. As appears from these submissions, Eskom largely failed to provide 

additional information regarding health impacts and regarding its future compliance with the 

MES – despite being specifically required to so do by the DEA. 

 

Decisions on the postponement applications 

52 The outcome of Eskom’s applications was announced on 24 February 2015. Although the 

NAQO did not make her decisions (presumably made with the relevant licensing authorities’ 

concurrence, as required by the list of activities) publicly available, the CER obtained these 

decisions from Eskom.55 The vast majority of the postponements sought were granted. In 

relation to Lethabo,56 in particular, the NAQO granted Eskom a postponement of the following 

MES: 

52.1 NOx new plant; and 

52.2 SO2 new plant. 

 

                                                 
52

  Xiv-xvii. 
53

  http://cer.org.za/wp-content/uploads/2015/04/CER-letter-to-DEA-re-Eskom-health-studies_24-June-2014.pdf 
54

  http://cer.org.za/wp-content/uploads/2014/10/Final-CER-additional-submissions-on-Eskoms-postponement-application_16-
Oct-2014.pdf 

55
  The decisions are available at: http://cer.org.za/virtual-library/letters/eskom/eskoms-applications-to-delay-compliance-with-

aqa-minimum-emissions-standards 
56

  http://cer.org.za/wp-content/uploads/2015/02/Lethabo-Letter.pdf 

http://cer.org.za/wp-content/uploads/2014/10/Final-CER-additional-submissions-on-Eskoms-postponement-application_16-Oct-2014.pdf
http://cer.org.za/wp-content/uploads/2015/04/CER-letter-to-DEA-re-Eskom-health-studies_24-June-2014.pdf
http://cer.org.za/wp-content/uploads/2014/10/Final-CER-additional-submissions-on-Eskoms-postponement-application_16-Oct-2014.pdf
http://cer.org.za/wp-content/uploads/2014/10/Final-CER-additional-submissions-on-Eskoms-postponement-application_16-Oct-2014.pdf
http://cer.org.za/virtual-library/letters/eskom/eskoms-applications-to-delay-compliance-with-aqa-minimum-emissions-standards
http://cer.org.za/virtual-library/letters/eskom/eskoms-applications-to-delay-compliance-with-aqa-minimum-emissions-standards
http://cer.org.za/wp-content/uploads/2015/02/Lethabo-Letter.pdf
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53 The NAQO also indicated that, for PM, Eskom could comply with monthly averaging (rather 

than daily averaging, as required by the list of activities) from 1 April - 31 December 2015. 

 

54 The decision letters also contained wording to the following effect: 

“In addition, you are to implement an offset programme to reduce PM pollution in the 

ambient/receiving environment. A definite offset implementation plan is expected from Eskom 

by 31 March 2016”. 

 

55 Subsequent to obtaining copies of the decisions from Eskom, the CER addressed 3 letters to 

the NAQO. On 2 March 2015,57 it requested, on its clients’ (which included the appellants) 

behalf, copies of the decisions on all postponement decisions, as well as written reasons 

therefor in terms of PAJA. Although the NAQO had 90 days from 2 March 2015 to provide 

written reasons, in this correspondence the CER requested that she provide the reasons as 

soon as possible. 

 

56 On 7 March 2015,58 the CER requested, on its clients’ behalf, copies of the “compliance 

roadmaps” (to which reference had been made in the press) in relation to each of the facilities 

granted postponement. 

 

57 On 7 April 2015,59 the CER addressed a further letter to the NAQO on its clients’ behalf. In this 

correspondence, clarity was sought on various aspects of the NAQO’s decisions, including in 

relation to the postponement periods and limits granted. 

 

58 No responses have been received to any of these letters. 

 

59 AEL variations 

59.1 The NAQO’s decision letters provide as follows: 

                                                 
57

  http://cer.org.za/wp-content/uploads/2015/03/CER-letter-to-NAQO_2-March-2015.pdf 
58

  http://cer.org.za/wp-content/uploads/2015/03/CER-letter-to-NAQO_7-March-2015.pdf 
59

  http://cer.org.za/wp-content/uploads/2015/04/CER-letter-to-NAQO_7-April-2015.pdf 
 

http://cer.org.za/wp-content/uploads/2015/03/CER-letter-to-NAQO_2-March-2015.pdf
http://cer.org.za/wp-content/uploads/2015/03/CER-letter-to-NAQO_7-March-2015.pdf
http://cer.org.za/wp-content/uploads/2015/04/CER-letter-to-NAQO_7-April-2015.pdf


 
 

25 

“This decision will have to be reflected in your Atmospheric Emission Licence to be of 

force and effect. You are required to liaise with the relevant Atmospheric Emission 

Licensing Authority in this regard as soon as is reasonably possible so that the required 

amendments, variations and additions to your Atmospheric Emission Licence can be 

effected”. 

 

59.2 The AEL against which the appellants appeal is as a result of the variation of the AELs 

following the NAQO’s decisions regarding Eskom’s postponement applications. 

 

59.3 Section 46(1)(d) of AQA makes provision for a licensing authority to vary an AEL at the 

request of the licence-holder. In terms of section 46(3): 

“If a licensing authority receives a request from the holder of a licence in terms of 

subsection (1)(d), the licensing authority must require the holder of the licence to take 

appropriate steps to bring the request to the attention of relevant organs of state, 

interested persons and the public if—  (a) the variation of the licence will authorise an 

increase in the environmental impact regulated by the licence;  (b) the variation of the 

licence will authorise an increase in atmospheric emissions; and  (c) the proposed 

variation has not, for any reason, been the subject of an authorisation in terms of any 

other legislation and public consultation.” 

 

59.4 The AEL variations sought by Eskom would result in an increase in the atmospheric 

emissions and environmental impacts. It is assumed that, because public participation 

was conducted when Eskom made its postponement and variation applications in 2013, 

the Municipality took the view that it was not necessary to require Eskom to advertise 

the 2015 variation. The appellants’ rights to challenge this decision are reserved. 

 

59.5 As appears from Annexure 1, on 30 March 2015, the CER addressed a letter to the 

relevant licensing authorities (including the Municipality), 60  pointing out that the 

licensing authorities were required to take all relevant matters into account  and make 

variation decisions consistent with the NEM Principles, the objectives of applicable air 

quality management plans, and any ambient air quality or emission standards 

determined in terms of AQA.  

                                                 
60

  http://cer.org.za/wp-content/uploads/2015/04/CER-Letter-to-AQOs.pdf 
 

http://cer.org.za/wp-content/uploads/2015/04/CER-Letter-to-AQOs.pdf
http://cer.org.za/wp-content/uploads/2015/04/CER-Letter-to-AQOs.pdf
http://cer.org.za/wp-content/uploads/2015/04/CER-Letter-to-AQOs.pdf
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59.6 As indicated in this correspondence, every one of Eskom’s coal-fired power stations is 

in a priority area, and, in order for licensing authorities’ decisions to “be consistent with” 

priority area air quality management plans, authorities should set emission standards to 

ensure that priority areas come into compliance with AAQS as soon as possible.  

 

59.7 Given the significant health impacts of Eskom’s operations, this correspondence called 

upon the licensing authorities to impose stricter emission limits in the AELs than those 

indicated in the NAQO’s postponement decisions; and stated that the AELs should at 

least contain the MES from 1 April 2015.  

 

59.8 The correspondence also requested that: to the extent that the licensing authorities did 

not impose stricter emission standards in the AELs than those indicated in the 

postponement decisions, the “compliance roadmaps” referred to in the press by the 

NAQO and the Minister should be incorporated into the AELs in order to ensure 

compliance with the emission standards. Annexure 1 also requested that the AELs 

incorporate the decommissioning dates reflected in the postponement decisions as the 

decommissioning dates of these stations were clearly linked to the postponement 

outcomes. In this correspondence, written reasons for the licensing authorities’ 

decisions were requested. 

 

NOTIFICATION AND RECEIPT OF THE AEL 

 

60 The CER was notified of the variation on 15 April 2015 when Eskom advised it that it had 

received the varied AEL. This appears from Annexure 2. The CER received the AEL on 16 

April 2015. This appears from Annexure 3.  

 

61 As appears from Annexure 3, the first page of the AEL indicates that it was issued on the 

basis of information provided in Eskom’s application for postponement to meet MES “and 

information that became available during processing of the application”. Page 2 of the AEL 

makes clear that the AEL is issued on the basis of a variation.  
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62 The AEL incorporates the NAQO’s postponement decisions. In other words, neither the MES 

nor stricter emission limits were included by the Municipality in the AEL. Instead of requiring 

compliance with the 2020 NOx new plant MES of 750 mg/Nm3 by 1 April 2020, the AEL 

provides, in condition 7.2, that the NOx emission limit from 1 April 2020 to 31 March 2025 is 

1100 mg/Nm3 (i.e. the existing plant MES). Instead of requiring compliance with the 2020 SO2 

MES of 500mg/Nm3 by 1 April 2020, the AEL provides, in condition 7.2, that the SO2 emission 

limit from 1 April 2020 until 31 March 2025 is 2500mg/Nm3.  In other words, the AEL permits 

Eskom, from 1 April 2020 and until 31 March 2025, to emit SO2 at 5 times the MES. As per 

the NAQO’s decisions, the AEL also permits reporting of PM10 emission concentrations on the 

basis of a monthly average from 1 April 2015 until 31 December 2015, rather than the daily 

averaging required by the MES.  

  

63 The AEL provides that “a definite offset implementation plan to reduce PM pollution in the 

ambient/receiving environment is to be presented to the NAQO and the Licensing Authority by 

31 March 2016 and followed by an appropriate public participation process. The conditions 

associated with this will be included as an annexure to this [AEL]” (condition 4.4). 

 

64 The AEL does not include any reference to a compliance roadmap to ensure that Eskom 

complies with the emission reductions indicated in its postponement decision. 

 

65 To date, the licensing authority has not provided written reasons for its decision, despite the 

appellants’ request for these.  

 

66 The appellants point out that the decision of the Municipality to vary the AEL constitutes 

administrative action which materially and adversely affects the rights and legitimate 

expectations of interested and affected parties, and which must therefore comply with the 

PAJA. However, for reasons that include those set out below, the decision does not comply 

with PAJA and is also susceptible to appeal.  

 

67 The appellants appeal the AEL variation on the grounds set out below. 
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GROUNDS OF APPEAL 

 

Failure to take all relevant factors into account 

 

68 As set out above, the MES were set over a 5 year period, in a collaborative multi-stakeholder 

process involving government, industry and some NGOs. The list of activities identifies those 

activities which require an AEL and sets a uniform national yardstick or baseline with which 

the granting of all AELs by licensing authorities must be consistent. In other words, MES are 

set at a national level for substances resulting from listed activities; irrespective of where such 

activities are located. This means that a licensing authority, when granting AELs, may not 

relax any of the requirements in the list of activities (including the MES), but it does have the 

power to impose stricter requirements. 

 

69 It is submitted – for the reasons explained below - that the licensing authority should have 

exercised that power in the variation of the AEL. 

 

70 As appears from Annexure 1, the CER – on behalf of the appellants and others – called upon 

the relevant licensing authorities (including the Municipality) to include – at least – the MES as 

from 1 April 2015 in the AELs, but ideally to impose stricter emission limits in the AELs than 

those indicated in the NAQO’s MES postponement decisions. This was requested due to the 

significant health impacts of Eskom’s operations, as highlighted in the opposition to Eskom’s 

MES postponement applications, and the fact that all of its coal-fired power stations fall within 

priority areas. 

 

71 It is submitted that, when the licensing authority simply incorporated the NAQO’s 

postponement decision into the AEL, it failed to take all relevant factors into account and/or 

took irrelevant factors into account. It acted irrationally.  

 

72 This is elaborated upon below. 
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73 Decision inconsistent with the NEM Principles, air quality management plans, ambient air 

quality standards and/or emission standards 

73.1 In relation to variation of an AEL, section 46(5) of AQA provides that sections 38 and 

40, read with the necessary changes as the context may require, apply to the variation 

of an AEL. 

 

73.2 In Annexure 1, the appellants pointed out that the licensing authority was required, by 

section 39 of AQA, to take all relevant matters into account when considering AEL 

applications – including MES, AAQS, the pollution caused by the activity and its 

impacts. This correspondence also points out that licensing authority decisions must be 

consistent with the factors set out in section 40. 

 

73.3 In terms of section 40(2) of AQA, a licensing authority’s decision to grant or refuse an 

AEL application (and a variation application) must be consistent with: 

73.3.1 AQA and other applicable national or provincial legislation; 

73.3.2 applicable national or provincial environmental management policies; 

73.3.3 section 24 of NEMA and any applicable environmental impact assessment 

done, the decision taken on the application for the environmental 

authorisation, and any applicable notice issued or regulation made pursuant 

to that section; 

73.3.4 the NEM Principles;  

73.3.5 any transitional and other special arrangements contemplated in section 

21(3)(b);  

73.3.6 any minimum standards for atmospheric emissions of identified substances 

or mixtures of substances as contemplated in section 21(3);  

73.3.7 any applicable pollution prevention plan contemplated in section 29;  

73.3.8 the objectives of any applicable air quality management plan; and  

73.3.9 any ambient air quality or emission standards that have been determined in 

terms of AQA. 

 

Decision does not have due regard to the NEM Principles 

73.4 As explained above, the NEM Principles should have guided the licensing authority’s 

decision to vary the AEL. For the reasons elaborated upon below, it is submitted that 
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the licensing authority’s variation of the AELs breached at least the following NEM 

Principles: 

73.4.1 that environmental management must place people, and their needs at the 

forefront of its concern, and serve their physical, psychological, 

developmental, cultural and social interests equitably;61  

73.4.2 that pollution and degradation of the environment are avoided, or, where 

they cannot be altogether avoided, are minimised and remedied (the 

“preventive principle”);   

73.4.3 that the use and exploitation of non-renewable natural resources is 

responsible and equitable, and takes into account the consequences of the 

depletion of the resource; 

73.4.4 that the development, use and exploitation of renewable resources and the 

ecosystems of which they are part do not exceed the level beyond which 

their integrity is jeopardised;    

73.4.5 that a risk-averse and cautious approach is applied, which takes into account 

the limits of current knowledge about the consequences of decisions and 

actions (the “precautionary principle”); 

73.4.6 that the environment is held in trust for the people, the beneficial use 

of environmental resources must serve the public interest and the 

environment must be protected as the people’s common heritage (the public 

trust doctrine); 

73.4.7 that the  costs of remedying pollution, environmental degradation and 

consequent adverse health effects and of preventing, controlling or 

minimising further pollution, environmental damage or adverse health effects 

must be paid for by those responsible for harming the environment (the 

“polluter pays principle”); 

73.4.8 that the participation of all interested and affected parties in environmental 

governance must be promoted, and all people must have the opportunity to 

develop the understanding, skills and capacity necessary for achieving 

equitable and effective participation, and participation by vulnerable and 

disadvantaged persons must be ensured; and  that negative impacts on the 

environment and on people’s environmental rights be anticipated and 

                                                 
61

  S.2(2). 
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prevented, and where they cannot be altogether prevented, are minimised 

and remedied. 

 

Decision does not have due regard to air quality management plans 

73.5 As set out above, Lethabo falls within the VTAPA, for which an AQMP has been 

prepared. As indicated above, the aim of declaring priority areas is to ensure that air 

quality is improved so that it falls within NAAQS.  

 

73.6 In Annexure 1, the appellants pointed out the licensing authority’s obligation to ensure 

that its decisions are “consistent with” priority area AQMPs, and the need to set 

emission standards that ensure that priority areas come into compliance with AAQS as 

soon as possible. The appellants reiterate that the AQMP stated that Lethabo should 

reduce S02 by up to 58%.62 

 

73.7 In condition 7.2.2 of the AEL, the licensing authority acknowledges that, since Lethabo 

is located in the VTAPA and that “further stricter condition (sic) may be introduced 

should it be found prudent to do so.” However, this is insufficient recognition of the aims 

of the AQMP and fails to take appropriate steps to ensure compliance with these goals. 

 

73.8 It is submitted that the licensing authority’s decision to incorporate the NAQO’s 

postponement decisions into the AEL contradicts the goals of the AQMP, inter alia by 

permitting Eskom to emit in excess of the MES. This will perpetuate the already poor air 

quality in these priority areas and serve to undo much of the hard work that has been 

done over the years in reducing atmospheric emissions in the priority areas. The 

deterioration of air quality is clearly not what is envisaged by the declaration of priority 

areas. It is submitted that, had the Municipality had due regard to the VTAPA AQMP 

and its objectives – as it was required to do - it would not have varied the AEL to 

incorporate the NAQO’s MES postponement decisions. 

 

73.9 The decision does not have due regard to ambient air quality. The Three Rivers 

Monitoring Station, approximately 8km distant from Lethabo and the closest monitoring 

station to the power plant, did not comply with the daily average PM10 standard in 2013. 

There were 9 exceedances of the 120µg/m3 limit value during the months June to 

                                                 
62

  xxii. 



 
 

32 

September 2013. During this same period, 3 (of 4 allowed) exceedances of the PM2.5 

limit value of 65µg/m3 were recorded.63  During 2014, the Three Rivers Monitoring 

Station recorded 1 exceedance of the 2014 PM10 AAQS (120µg/m3) and 1 of the PM2.5 

AAQS. Judged against the current standard of that came into force on 1 January 2015, 

the Three Rivers Monitoring Station would be out of compliance with the daily average 

standard of 75µg/m3 with the maximum permitted 4 exceedances.  The appellants note 

that the Three Rivers Monitoring Station appears to lie in zone 4; i.e. outside of zone 2, 

which is the zone of the highest impact of Lethabo’s emissions. In 2014, the VTAPA 

continues to be non-compliant with respect to PM10 (4 – Zamdela, Sharpeville, Klipriver, 

and Diepkloof - of 6 monitoring stations) and PM2.5 (5 - Zamdela, Three Rivers, 

Sharpeville, Klipriver, and Diepkloof - of 6 monitoring stations) when ambient data are 

compared with the previous respective standards of 120µg/m3 and 65µg/m3. 64 Judged 

against the current daily average PM10 standard of 75µg/m3, Three Rivers would be 

non-compliant as well.65 In other words, 5 of the 6 VTAPA monitoring stations would be 

non-compliant with both the PM10 and PM2.5 standards. There was non-compliance with 

the ozone standard of 61ppb (8h running average, allowed exceedances of 11 per 

year) at all 6 monitoring stations in 2014. SO2 and NOx measurements were generally 

in compliance with the applicable standards, with occasional exceedances of the short-

term limit values. 66 It should, however, be noted that both SO2 and NOx emissions 

contribute significantly to secondary PM2.5 formation, and that NOx (and VOCs) are 

similarly a precursors of ozone formation. 

 

73.10 The DEA’s July 2010 AEL Manual for Licensing Authorities (“the AEL Manual”) sets out 

technical decisions for consideration once a decision has been granted to issue an 

AEL. These include the applicable emission limits. In terms of section 4.3 of the AEL 

Manual, emission limits are the crux of the AEL and the list of activities and MES and 

the AAQS are the 2 important documents for consideration when setting emission limits 

in an AEL.  

                                                 
63

  VTAPA AQMN Monthly Reports May to September 2013. SAWS. www.saaqis.org.za. 
64

  Monthly Report. December 2014. Table 5 at 29. 
65 

 Monthly Reports. February 2014 and May to August 2014. Graphs of Daily Average PM10 concentrations. 
66

  Monthly Report. December 2014. Table 5 at 59. 
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73.11 The AEL Manual provides as follows:  

“The AEL is a key regulatory tool for managing the ambient air quality in a particular 

area. Thus, when determining emission limits for an activity, it is important to 

understand the levels of the pollutants in the ambient air as well as the [NAAQS]. 

Therefore, it is important to understand the potential impact of the existing and/or 

potential emissions from the applicant’s activity on the ambient air and how these relate 

to other potential sources in the area 

.… 

In summary, where ambient concentrations of a particular pollutant exceed the 

[NAAQS] – an acceptable intervention on the part of the licensing authority will be the 

review of AELs in the area, with the main aim of revising the emission limits for the 

problematic polluters and to make those stricter.”67 

 

73.12 As indicated in the AEL Manual, the licensing authority must consider the list of 

activities and MES “within the context of ambient air quality conditions and standards”. 

With all the relevant information for the listed activity/key pollutants to hand, the 

licensing authority must “collate all relevant ambient air quality documentation and 

extract information related to the existing ambient concentrations and any standards 

which have been set for these pollutants.” These documents include AAQS and, “if the 

activity is undertaken at a declared priority area, then the licensing authority must 

consider the objectives of the air quality management plan in relation to the AEL”. For 

each listed activity and criteria pollutants to be regulated, licensing authorities must 

“compare emission standards with ambient information to determine the permissible 

emission limits for the AEL in question. The key decision to make is whether the 

emission limits [are] adequate in the context of the ambient concentrations of the 

criteria pollutants, or whether these concentrations and the likely cumulative impact of 

the applicant’s emissions warrant strict permissible emission limits”.68 

 

73.13 As the Framework makes clear : 

 

                                                 
67

  22-23. 
68

  23-25. 
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73.14 This, it is submitted, is the correct approach, as ambient concentrations are the result of 

the combined impacts of all pollution sources. 

 

73.15 As set out above, AAQS have been set for those substances which threaten health, 

well-being or the environment. 

 

73.16 There can be no dispute that there are numerous exceedances of AAQS in the VTAPA. 

The DEA’s 2014 State of the Air Report 69  contains the following graphic, showing 

significant PM10 non-compliances with NAAQS in the VTAPA, with all stations predicted 

to exceed 2015 NAAQs (the red arrow reads “current standard” and the blue “2015 

standard”): 

 

 

73.17 And for PM2.5, the report also reveals significant exceedances, exacerbated once the 

2016 NAAQS apply (here the blue arrow reads “2016 standard”): 

                                                 
69

  https://www.environment.gov.za/sites/default/files/reports/stateofairandnationalairqualityindicator2014.pdf 
 

https://www.environment.gov.za/sites/default/files/reports/stateofairandnationalairqualityindicator2014.pdf
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73.18 The AQMP states that “the main pollutant of concern within the VTAPA is inhalable 

particulates (PM10). Six priority areas were identified within the VTAPA based on 

highest PM10 concentration zones or "hotspots"…. The areas were also selected to 

correspond with impact zones due to acute exposures to S02 and N02”.70 

 

73.19 In relation to S02, the AQMP indicated: “ambient S02 concentrations recorded in the 

Vaal Triangle currently fall just below the ambient air quality targets”. 71   NO2 

concentrations were regarded as low. 72  Insofar as ozone is concerned, the AQMP 

states “ambient 03 concentrations are elevated over parts of the Vaal Triangle, with 

elevated concentrations during the summer months when high periods of solar radiation 

promote the formation of 03. Exceedances of the 03 one hour average standard were 

recorded at all stations except Makalu”.73 

 

73.20 Lethabo is identified as an emission source in the hotspot zone located just south of the 

residential area of Vereeniging (zone 2), with PM, SO2 and NO2 indicated as pollutants 

of concern. 74  “For priority "hotspot" zone 2, emissions are due primarily to power 

generation and mining activities in terms of PM10.”75 

                                                 
70

  ix-x. 
71

  33. 
72

  37. 
73

  39. 
74

  x. 
75

  58. 
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73.21 Lethabo is also implicated in hotspot zone 5 – the residential developments of Orange 

Farm, Evaton and Ennerdale. “Priority "hotspot" zone 5 consists of a lower income 

population group with the main source of PM10 and S02 emissions being domestic fuel 

burning. Vehicle tailpipe emissions contribute 90%). N02 ground level concentrations 

are made up of domestic fuel burning (58%), and to a lesser extent iron and steel 

processes (21%), power generation (9%), petrochemical processes (7%) and vehicle 

exhaust (5%)”.76 

 

73.22 As set out above, the AQMP records that, in the VTAPA, Lethabo is: the biggest source 

of SO2 emissions - 78%; the second biggest source of NOx emissions - 39%; and the 

second biggest source of (PM10) (after the industrial sector’s 53%). “Domestic fuel 

burning only contributes 5% to the total inhalable particulate matter….”.77  

 

73.23 Also as set out above, of the industrial sources, the AQMP records that Lethabo is: the 

main source of SO2 emissions – responsible for 80% of the emissions – and of NOx 

emissions – 73%; and the second biggest source of PM emissions – 19%. The AQMP 

refers to its “excessive particulate and gaseous emissions”.78 

 

73.24 The appellants have, however, also highlighted above that the Review Report provides 

that Lethabo emissions are 24% of total PM10; 74% of total NOx and 86% of total SO2 

in the VTAPA. 79  The appellants also reiterate that the 2012-2013 Lethabo PM10 

emissions figure provided by Eskom80 is 250% higher than in the Review Report and 

the AQMP. As explained above, total Lethabo PM10 emissions, both stack and fugitive, 

are approximately 50% of total VTAPA PM10 emissions. 

 

73.25 According to the AQMP, the objective in relation to Lethabo “is to reduce emissions to 

acceptable concentrations i.e. below the ambient air quality targets where health 

impacts are minimised”:81 It was recorded that Lethabo would have to reduce ambient 

SO2 concentrations by up to 58%. 

 

                                                 
76

  x, 58. 
77

  46-48. 
78

  90. 
79

  50-52. 
80

  http://www.iliso.com/emes1/Annexure%20A_General%20Information/GI_Lethabo_Final_2013.12.13.pdf at 3. 
81

  xxii. 

http://www.iliso.com/emes1/Annexure%20A_General%20Information/GI_Lethabo_Final_2013.12.13.pdf
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73.26 In relation to Lethabo, the AQMP provides:82 

    

 

73.27 The AQMP also records that Lethabo has the biggest ash dump of all Eskom’s power 

stations, producing more than 21 000 tons per day. 83   In Lethabo’s 2012 Fugitive 

Emission Management Plan, the significant amounts of ash produced by Lethabo are 

noted: 

“The coal burnt at Lethabo has an ash content of about 34%-42%. The burn rate of 15 

million tons of coal per annum thus produces large quantities of ash. At full load the 

station produces up to 1200 tons of coarse ash and 15600 tons of fly ash an hour… 

With 20% moisture content, the ash is still in a dry lump state suitable for dumping in 

the mined-out open-cast workings. When the dump is full it will cover an area of 

approximately 500 ha to a height of 50 metres.”84 

 

                                                 
82

  89. 
83

  134. 
84

 
http://www.iliso.com/emes1/Annexure%20G_Fugitive%20Emissions%20Management%20Plans/Lethabo%20Fugitive%20Emi
ssion%20management%20Plan.pdf at 3. 

http://www.iliso.com/emes1/Annexure%20G_Fugitive%20Emissions%20Management%20Plans/Lethabo%20Fugitive%20Emission%20management%20Plan.pdf
http://www.iliso.com/emes1/Annexure%20G_Fugitive%20Emissions%20Management%20Plans/Lethabo%20Fugitive%20Emission%20management%20Plan.pdf
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73.28 It is also reported in the fugitive emission management plan that: “significant sources of 

fugitive dust emissions have been identified”,85 and that “fugitive dust may be emitted 

from a number of sources at a power station, most notably from the ashing dump, 

emergency offloading area, and the dust handling plant. Fugitive dust may also 

originate from a number of other sources, including untarred roads. Fugitive dust tends 

to be generated mainly in association with strong winds, or when a surface is disturbed. 

Fugitive emissions are usually sporadic and emitted over a large area, and so are very 

difficult to quantify”.86 

 

73.29 The February 2014 atmospheric impact report (AIR) submitted as part of the MES 

postponement applications,87 provides, in relation to PM10 at Three Rivers: 

“The daily NAAQS for PM10 is not complied with in either of the two monitoring years 

with the limit value being exceeded for more than 20% of the time in 2012. In addition 

the annual average concentrations are 28 and 60 μg/m3 for the two consecutive years 

with 2012 data indicating exceedance of the annual average limit of 40 μg/m3 with 

resultant non-compliance with the NAAQS.”88 

 

73.30 Another of the documents submitted by Eskom as part of its MES postponement 

applications reveals that Lethabo’s PM emissions have increased every year from 

2008-2013:89 

 

 

 

                                                 
85

  12. 
86

  1. 
87

  http://www.iliso.com/emes1/Atmospheric%20Impact%20Reports_PDFs/Lethabo%20AIR%20FINAL_2014.02.21.pdf 
88

  24. 
89

  http://www.iliso.com/emes1/Annexure%20A_General%20Information/GI_Lethabo_Final_2013.12.13.pdf at 3. 

http://www.iliso.com/emes1/Atmospheric%20Impact%20Reports_PDFs/Lethabo%20AIR%20FINAL_2014.02.21.pdf
http://www.iliso.com/emes1/Annexure%20A_General%20Information/GI_Lethabo_Final_2013.12.13.pdf
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73.31 As set out above, the DEA’s 2014 data for the VTAPA Monitoring Network of 6 

monitoring stations90 confirm that air quality in the VTAPA remains highly compromised 

and non-compliant with the NAAQS.  

 

73.32 The appellants point out that, although all 6 stations are compliant with the SO2 and 

NO2 air quality standards, this is not a ground for complacency with respect to SO2 and 

NOx emissions. The monitoring stations are not necessarily located in the regions of 

maximum concentration and thus do not present a full picture of air quality. 

Comprehensive modelling of all identified industrial sources reported in the Review 

showed that a significant area in the vicinity of the Lethabo power station is non-

compliant with the daily SO2 standard,91 and that exceedences of the daily average limit 

value occur in a large region.92 Furthermore, as indicated above, both SO2 and NOx 

emissions contribute significantly to secondary PM2.5 formation, and that NOx is 

similarly a precursor of ozone formation. The additive effect of Lethabo’s emissions to 

those in the VTAPA as a whole - should have been considered by the licensing 

authority, particularly viewed against the compromised air quality at all six monitoring 

stations of the VTAPA region. 

 

73.33 The appellants point out that Lethabo is an unreliable power station. This is exemplified 

by the number and extent of “upset conditions” and the frequency of “start-ups” (set out 

below) set out in the AIR93 submitted by Eskom as part of its MES postponement 

applications. Upset conditions are defined in the list of activities as “any temporary 

failure of air pollution control equipment or process equipment or failure of a process to 

operate in a normal or usual manner that leads to an emission standard being 

exceeded”. The following upset conditions are recorded in the AIR for 2013:94 

                                                 
90

  VTAPA AQMN Monthly Reports January to December 2014. SAWS. www.saaqis.org.za 
91

  Review Report, Figure 6-7 at 102. 
92

  Review Report, Figure 6-5 at 100. 
93

  http://www.iliso.com/emes1/Atmospheric%20Impact%20Reports_PDFs/Lethabo%20AIR%20FINAL_2014.02.21.pdf 
94

  18. 

http://www.iliso.com/emes1/Atmospheric%20Impact%20Reports_PDFs/Lethabo%20AIR%20FINAL_2014.02.21.pdf
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73.34 In November 2014, there were vast amounts of ash at and around Lethabo power 

station, with an increase in people reporting respiratory problems.  According to media 

reports, 2 units tripped as ash from the hoppers could not be emptied quickly enough, 

with conveyor belts used to transport ash failing.  It was reported that “vital equipment 

[was] covered beneath tons of ash [and that] [t]he emergency ash collection area [was] 

overflowing beyond legal limits”.  Eskom confirmed the failure of the ash-plant 

equipment, and its spokesperson was quoted as follows: "This resulted in significant 

ash backlog on the precipitator hoppers - filters that remove dust - of all six generating 

units. Another unit was offline for repairs and production from the other units was 

reduced to lower emissions. It is not known how long it will take to restore the units to 

normal operational level". According to Eskom, the conveyor belt breakdown was not 

an isolated incident and generator downtime was a result of unreliable ash-plant 

equipment and lightning. Eskom indicated that maintenance teams were continually 

making repairs but had fallen behind schedule and the ash backlog was a 

consequence. At about the same time, there was a further incident reported at Lethabo, 

which involved a toxic acid leak from the spillage catchment system, which had 

potential to contaminate ground water.95 

 

73.35 The AIR also records a significant number of start-ups and corresponding shutdowns: 

37 in 2010; 51 in 2011; 66 in 2012; and 65 in 2013,96 highlighting Lethabo’s unreliability. 

 

73.36 As set out above, the NAQO requested additional information form Eskom in relation to 

the MES postponement applications. In relation to Lethabo, Eskom also failed to set out 

the complaints and pre-directives that had been received by it in relation to Lethabo, 

and the NAQO also requested that this information be provided. 97 In its response, 

Eskom provided as follows:98 

 

                                                 
95

  http://www.timeslive.co.za/local/2014/11/27/ash-emissions-from-lethabo-power-station-higher-than-normal-admits-
eskom; http://www.timeslive.co.za/thetimes/2014/11/27/eskom-ashes-to-ashes; http://www.heraldlive.co.za/another-key-
eskom-plant-falling-apart; http://www.moneyweb.co.za/uncategorized/lethabo-power-station-drowning-in-ash-exclusive-p; 
http://www.sanews.gov.za/south-africa/teams-working-high-emissions-lethabo-power-station 

96
  17. 

97
  http://cer.org.za/wp-content/uploads/2014/07/Eskom-Lethabo.pdf 

98
  http://cer.org.za/wp-content/uploads/2014/08/Lethabo-Additional-Information.pdf 

 

http://www.timeslive.co.za/local/2014/11/27/ash-emissions-from-lethabo-power-station-higher-than-normal-admits-eskom
http://www.timeslive.co.za/local/2014/11/27/ash-emissions-from-lethabo-power-station-higher-than-normal-admits-eskom
http://www.timeslive.co.za/thetimes/2014/11/27/eskom-ashes-to-ashes
http://www.heraldlive.co.za/another-key-eskom-plant-falling-apart
http://www.heraldlive.co.za/another-key-eskom-plant-falling-apart
http://www.moneyweb.co.za/uncategorized/lethabo-power-station-drowning-in-ash-exclusive-p
http://www.sanews.gov.za/south-africa/teams-working-high-emissions-lethabo-power-station
http://cer.org.za/wp-content/uploads/2014/07/Eskom-Lethabo.pdf
http://cer.org.za/wp-content/uploads/2014/08/Lethabo-Additional-Information.pdf
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73.37 As indicated above, in its applications to postpone compliance with the MES, Eskom 

submitted AIRs. The AIR for Lethabo contains a diagram (Figure 3) displaying the 

2012/2013 annual average emissions. The NOx emission rate was 101 674 tons per 

annum, the SO2 emission rate was 174 812 tons per annum, and the PM emission rate 

was 13 450 tons per annum.99 The health impact assessment commissioned as part of 

the objections to Eskom’s applications indicates that Lethabo is also implicated in 

graphs showing estimated emissions of PM10, NOx and SO2 in excess of the MES (on 

the basis of postponements being granted) for the next 20 years and longer.100 

 

73.38 In summary, not only is Lethabo located in a priority area, in which NAAQS are 

exceeded, but the air quality in the vicinity of Lethabo is also poor. In particular, the 

NAAQS for PM10 are exceeded at the Three Rivers monitoring station, and modelling 

indicates that the daily average SO2 standard is likely to be exceeded in the vicinity of 

the plant. Lethabo, as indicated above, is also the largest source of atmospheric 

emissions, in terms of the magnitude of its emissions relative to other sources, in the 

area. 

 

73.39 By permitting Eskom to emit pollutants at the levels contained in the AEL, the licensing 

authority failed adequately to consider the prevailing ambient air quality and AAQS. In 

other words, the Municipality permitted Eskom to contribute to a situation where there is 

already non-compliance with health-based standards. It failed to consider the potential 

impact of Lethabo’s existing and/or potential emissions on the ambient air and how 

these relate to other sources – and potential sources - in the area. Because ambient 

concentrations of certain pollutants exceed the NAAQS, the licensing authority should 

have made the AEL emission limits stricter, rather than weaker than the MES. 

 

73.40 As set out above, MES are set for those activities which cause emissions which have – 

or may have – a significant detrimental effect on the environment, including health. The 

NAQO granted Eskom postponements of MES compliance dates and the licensing 

authority included these postponement outcomes in the AEL. In other words, the 

Municipality permitted Eskom to emit pollutants at levels that are likely to have a serious 

detrimental impact on the environment and on human health. 

                                                 
99

  13. 
100

  http://cer.org.za/wp-content/uploads/2014/02/Annexure-5_Health-impacts-of-Eskom-applications-2014-_final.pdf 
at 6-7 

http://cer.org.za/wp-content/uploads/2014/02/Annexure-5_Health-impacts-of-Eskom-applications-2014-_final.pdf
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73.41 In reviewing the AEL, the licensing authority should have compared emission standards 

with ambient information and determined that the emission limits as determined by the 

NAQO in her MES postponement decision were inadequate in the context of the 

ambient concentrations of the relevant pollutants, and that the concentrations and the 

likely cumulative impact of Lethabo’s emissions – especially when regard is had to the 

combined impact of emissions from other sources within the Municipality’s jurisdiction - 

warranted stricter emission limits. As highlighted above, the licensing authority’s 

variation of the AEL was also contrary to the aims and objectives of the AQMP. 

 

73.42 It is submitted that, had the Municipality properly considered the ambient air quality and 

emission standards – as it was required to do – it would not have varied the AEL so as 

to incorporate the NAQO’s MES postponement decisions. 

 

74 Decision did not take into account/give adequate consideration to: the pollution caused by the 

listed activity and its impact; the best practicable environmental options; the submissions from 

interested and affected parties; and whether Eskom is a fit and proper person 

74.1 The decision failed to consider (either adequately or at all) the following factors which 

licensing authorities are required to take into account:101 

74.1.1 the pollution being or likely to be caused by the carrying out of the listed activity 

applied for and the effect or likely effect of that pollution on the environment, 

including health, social conditions, economic conditions, cultural heritage and 

ambient air quality;  

74.1.2 the best practicable environmental options available that could be taken—  to 

prevent, control, abate or mitigate that pollution; and  to protect the 

environment, including health, social conditions, economic conditions, cultural 

heritage and ambient air quality, from harm as a result of that pollution; 

74.1.3 any submissions from organs of state, interested persons and the public; and 

74.1.4 whether the Applicant is a fit and proper person as contemplated in section 49 

of AQA. 

 

 

                                                 
101

  S.39. 
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Decision does not have due regard to its health impacts 

74.2 One of the objectives of the AQA is to give effect to section 24(b) of the Constitution in 

order to enhance the quality of ambient air for the sake of ensuring an environment that 

is not harmful to health or well-being of the people. The Framework also recognises that 

air quality management and planning should take into account the impacts of air quality 

on human health and the interventions developed should be aimed primarily at 

minimising the effects of air pollution on the health of people. 102  

 

74.3 In the context of an assessment of potential health impacts of a proposed listed activity, 

the Framework provides that the level of detail required depends on the “nature and 

extent of atmospheric emissions and could range from a simple comparative 

assessment of predicted ambient air quality levels with [AAQS] through to a full health 

risk assessment”.103 

 

74.4 In this appeal, the appellants set out not only the magnitude of Eskom’s emissions, but 

also the significant health impacts of these emissions – these impacts appear not only 

from the study commissioned as part of the objections to Eskom’s MES postponement 

applications, but also from Eskom’s own 2006 health impact studies. 

 

74.5 In addition, a 2014 study by groundWork 104  highlights the disease burden that 

communities in the HPA are carrying due to pollution from Eskom’s electricity 

generation. The study showed Eskom to be the primary driver of outdoor pollution 

health risk in the area. It is submitted that there is no doubt that these Eskom emissions 

combined with emissions from other industries in the HPA, and in the Municipality’s 

jurisdiction in particular, would have dire consequences on the health of those living in 

the affected area.  The same applies for the VTAPA - the regional cumulative impacts  

of emissions, including Lethabo’s, have significant health impacts for people living in the 

area.  

 

                                                 
102

  Paragraph 5.4.6.10 
103

  Paragraph 5.5.3.1. 
104

 
http://www.groundwork.org.za/specialreports/groundWork%20The%20Health%20Impact%20of%20Coal%20final%2020%20
May%202014.pdf 

http://www.groundwork.org.za/specialreports/groundWork%20The%20Health%20Impact%20of%20Coal%20final%2020%20May%202014.pdf
http://www.groundwork.org.za/specialreports/groundWork%20The%20Health%20Impact%20of%20Coal%20final%2020%20May%202014.pdf
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74.6 The serious health impacts of air pollution in the HPA are also addressed in the HPA 

AQMP. 105   Power generation activities were estimated to be the primary driver of 

hospital admissions in Mpumalanga, with a 51% contribution. SO2 exposure was also 

found to be 3 times greater in Mpumalanga.106  SO2 emissions are generally associated 

with the combustion of coal.107  

 

74.7 In these circumstances, and since the requirements of a postponement include that the 

facility’s current and proposed emissions are not – and will not – cause any adverse 

impacts, the appellants submit that the NAQO should have required Eskom to conduct 

a full health risk assessment as part of its postponement applications. In the absence of 

such assessment, the health impacts reflected in the studies set out above militated 

against the postponements being granted. Had the licensing authority properly 

considered such impacts, it is submitted that it would not have varied the AEL to allow 

Eskom more time to comply with the MES. In addition, the appellants reiterate that 

Eskom’s own consultants, in the AIR, recommended that Eskom be obliged to conduct 

a detailed source apportionment study aimed at quantifying Eskom’s contribution to 

ground level concentrations of PM10 and PM2.5. This it did not do. 

 

74.8 It is submitted the licensing authority failed to have due regard to the pollution emitted 

by Lethabo, and its health impacts, as well as the cumulative health impacts from all 

sources of atmospheric emissions in the region when it incorporated the NAQO’s MES 

postponement decisions into the AELs. 

 

Decision does not have due regard to the best practicable environmental options 

74.9 NEMA defines the best practicable environmental option (BPEO) as “the option that 

provides the most benefit or causes the least damage to the environment as a whole, at 

a cost acceptable to society, in the long term as well as in the short term”.108 

 

74.10 The technologies available to abate PM, SO2 and NOx are well-tested, available and 

practicable, and Eskom had many years to take the necessary steps to ensure that its 

stations would at least comply with the MES. It failed to do so. 

                                                 
105

  GN 144 in GG 35072 of 2 March 2012.  
106

  72-75. 
107

  97. 
108

  S1(1). 
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74.11 Given the dire state of air quality in the region, the Municipality’s decision to incorporate 

the NAQO’s MES postponement decisions into the AELs means that it failed in its duty 

to use the BPEO to prevent, control, abate or mitigate Lethabo’s pollution; and to 

protect the environment, including health, social conditions, economic conditions, 

cultural heritage and ambient air quality, from harm as a result of that pollution. 

 

74.12 The submissions made above, and in the objections to Eskom’s postponement 

applications, make clear that incorporating the postponement decisions into the AEL 

would fail to adequately abate pollution and would result in harm from that pollution to 

ambient air quality and to health. 

 

74.13 It is again submitted that, at the very least, the MES – and the compliance dates in the 

list of activities – should have been incorporated into the AEL. 

 

Decision does not have due regard to the submissions of interested and affected 

parties 

74.14 Interested and affected parties, including the appellants, were not afforded an 

opportunity to participate in the variation of the AELs after the NAQO’s MES 

postponement decisions. As set out above, appellants reserve their rights in this regard. 

 

74.15 As set out above, the appellants did, however, make detailed submissions opposing 

both Eskom’s MES postponement applications and its applications to vary its AELs, 

including the AEL for Lethabo. These submissions make clear why the postponement 

applications should not have succeeded. It is submitted that the fact that the AEL 

incorporates the NAQO’s decisions to postpone MES compliance demonstrates that the 

Municipality failed to have due regard to these submissions. 
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Decision does not have due regard to the fact that Eskom is not a fit and proper person 

74.16 Section 49 of AQA provides that, in order to determine whether a person is a fit and 

proper person for the purposes of an application in terms of Chapter 5 (which includes 

variation applications), a licensing authority must take into account all relevant facts. 

One of such factors is whether or not the applicant has contravened AQA, the 

Atmospheric Pollution Prevention Act (APPA) or any other legislation applicable to air 

quality. 

 

74.17 The AEL Manual also confirms that continuous non-compliance with existing AEL 

conditions is grounds for refusing an application.109  

 

74.18 Eskom’s power stations feature regularly in the Department of Environmental Affairs 

(DEA)’s annual National Environmental Compliance and Enforcement Reports 

(NECERs), including for violations of air quality legislation. As reported in the 2011-

2012 NECER, Eskom is the organ of state with the highest rate of non-compliance with 

environmental legislation. It has several administrative enforcement interventions and 

criminal proceedings against it.  Eskom has also submitted a large number of s24G 

NEMA applications for unauthorised activities. As the DEA points out, the number of 

these applications is “evident of continued non-compliance and it would appear that the 

levying of these fines is not resulting in compliance or deterring the company from 

contravening the law.”  At the time of that NECER, Eskom had paid in excess of R2 

million in fines for s24G contraventions. 

 

74.19 Lethabo is included in the last 4 NECERs. In 2010-11, it is recorded, that, following an 

inspection in November 2009, the following non-compliances were identified: “non-

compliances to conditions of the authorisations (Section 20 ECA permits and APPA 

permits); closure of the waste disposal site without the required authorisations; storage 

of waste water in dams without Water Use Licences; and failure to comply with general 

duty of care in respect of waste management on site.”110  

 

                                                 
109

  22. 
110

  https://www.environment.gov.za/sites/default/files/docs/necer2010_11report.pdf at 53. 

https://www.environment.gov.za/sites/default/files/docs/necer2010_11report.pdf
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74.20 The appellants are in possession of the 2009 compliance inspection report, which 

highlights numerous concerns with Lethabo.111 These include: problems relating to an 

oil spillage, fugitive dust emissions, stagnant dirty water, ash dust accumulation, 

damaged liner at the maturation pond, unlined dirty drains dam, unlined emergency 

dam, unlined dirty ash dams, rehabilitation of ash dumps without the proper 

rehabilitation plan, dust suppression sprays not operating and resulting dust generated 

on site and spillages of sulphur on the loading area of the sulphur recovery plant.112  

 

74.21 The report also lists numerous non-compliances with Lethabo’s environmental permits 

which were discovered on site. These related to groundwater monitoring, rehabilitation 

of the site, exceedance of the permitted amount of sewage treated, exceedance of 

permitted levels of certain chemicals in the sewage treatment plant water, failure to 

submit records, unsatisfactory methods used for the disposal of sludge and exceedance 

of the permitted amount of water abstracted from the Vaal River.113  

 

74.22 Most pertinently for purposes of this appeal, Lethabo was found to be in violation of its 

APPA permit:  

“The air quality monitoring data submitted by the facility shows that emissions have 

exceeded the required limits on several occasions, e.g. in the month of June 2009, unit 

2, 3 & 5 exceeded by about 122 hours, 144 hours, & 358 hours respectively. Whilst for 

the month of July 2009, unit 5 exceeded by about 452 hours, for the month of 

September 2009 unit 4 & 5 exceeded by about 108 hours & 509 hours respectively. For 

October month, unit 2, 4 & 5 exceeded by about 131 hours, 79 hours & 611 hours 

respectively (Refer to Air Quality Monitoring Data CD, dated November 4, 2009).  

The facility does not off-load the offending units. Mr Keenan told the team that the 

offending units are not offloaded as the power station has been given exemption by 

DEA; however, records of approval of these exemptions were not provided.”114  

 

74.23 The inspection furthermore revealed a number of unauthorised activities amounting to 

criminal offences and environmentally harmful activities being carried out on site.115  

 

                                                 
111

  The appellants will make this report available on request to the appeal authority. 
112

  Compliance Inspection Report: Eskom Lethabo Power Station (03 November 2009), at 4-12. 
113

 21-24. 
114

 22. 
115

 24-30. 
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74.24 The 2011-12 NECER records that, following Eskom’s representations, a section 31H of 

NEMA116 notice was issued to it in October 2011. Following Eskom’s response, an 

administrative pre-notice was being finalised.117 The 2012-13 NECER records that a 

section 31A Environment Conservation Act Pre-Directive and S31L NEMA pre-

compliance notice dated 17 July 2012 were issued. Representations were received 

from Eskom on 31 August 2012. More information was required in terms of a section 

31H NEMA notice issued on 1 March 2013. Representations on the section 31H NEMA 

notices were received on 13 March 2013.118  

 

74.25 In the 2013-14 NECER, the following is recorded:  “In November 2009, EMIs from all 

three spheres of government, conducted a joint environmental compliance inspection at 

Eskom’s Lethabo Power Station in the Free State province. During said inspection 

numerous non-compliances and issues of concern were identified. These included non-

compliance to a number of the conditions contained in the various environmental 

authorisations (EAs) issued to the facility, the undertaking of a number of activities 

without the required authorisations and conducting activities that have had and / or are 

likely to have a negative impact on the environment.  

Following the compliance inspection, DEA generated a detailed compliance inspection 

report which was provided to the facility in 2010 and requested that the facility make 

representations to all the findings contained in the report within a specified time. In 

August 2010, the facility responded by providing the DEA with its representations.  

Upon reviewing the representations, DEA found that some of the non-compliances and 

/ or areas of concern were not adequately addressed and issued the facility with a 

Section 31H NEMA notice dated October 2011, requesting further information.  

In November 2011 the facility provided DEA with its response. Upon reviewing the 

supplementary information provided in this response, DEA confirmed certain of its 

suspicions that the facility was in non-compliance with environmental legislation and 

issued the Lethabo Power Station with a combined pre-compliance notice and pre-

directive in terms of NEMA dated July 2012.  

                                                 
116

  This section sets out general powers of environmental management inspectors; including powers to question, issue written 
notices, make copies, require the production of items, inspect, remove items etc. 

117
  https://www.environment.gov.za/sites/default/files/docs/necer2011_12.pdf at 49. 

118
  https://www.environment.gov.za/sites/default/files/docs/necer_report2012_13.pdf at 48. 

https://www.environment.gov.za/sites/default/files/docs/necer2011_12.pdf
https://www.environment.gov.za/sites/default/files/docs/necer_report2012_13.pdf
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The facility responded with new representations as to why DEA should not proceed to 

issue a final compliance notice and / or directive. Upon reviewing these representations 

in conjunction with all previous information, as well as taking into account all the various 

changes in legislation since the initial inspection in 2009, DEA issued the facility with a 

second notice in terms of section 31H of NEMA in March 2013 which requested further 

information on the outstanding non-compliances and / or issues of concern, which were 

either not adequately addressed and / or had not been affected by the legislative 

changes, as identified in the compliance inspection report. The facility responded in 

March 2013, by providing DEA with the requested information.  

Upon reviewing all the information at its disposal, DEA has decided not to proceed with 

any further enforcement action. This decision was based on the fact that the facility has 

and / or is in the process of ensuring compliance with all conditions contained in all 

applicable environmental authorisations. In addition to this, the facility has applied for 

authorisations for the unauthorised activities which remain applicable. However, only 

certain authorisations have been issued to date and DEA has not yet made a decision 

on the remaining applications. Furthermore, the facility has conducted the necessary 

rehabilitation on site and has put in place mitigation measures to prevent any negative 

impacts on the environment”.119 

 

74.26 Other information in the appellants’ possession, including audit reports - also reveals 

that Eskom regularly violates conditions of its various authorisations.120 

 

74.27 As one of South Africa’s largest industrial concerns and moreover a state-owned entity, 

Eskom can reasonably be expected to be well aware of the environmental requirements 

associated with the operation of power stations, and in any event has ample resources 

to obtain advice on these matters should it be required. It also has extensive experience 

of these requirements as is evidenced by the multitude of applications for environmental 

and related authorisations underway for the many listed activities undertaken by Eskom 

at any one time. Nevertheless, in many cases, Eskom fails to obtain the required 

authorisations and/or acts in contravention of these. It is difficult to see how this could 

be found to be anything less than wilful conduct and disregard for legal requirements.  

                                                 
119

 
https://www.environment.gov.za/sites/default/files/docs/nationalenvironmental_complianceandenforcement_report2013_
14.pdf at 54 

120
  The appellants are able to provide this information to the appeal authority on request. 

https://www.environment.gov.za/sites/default/files/docs/nationalenvironmental_complianceandenforcement_report2013_14.pdf
https://www.environment.gov.za/sites/default/files/docs/nationalenvironmental_complianceandenforcement_report2013_14.pdf
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74.28 Eskom’s compliance history is therefore extremely poor. This position is exacerbated by 

the number of upset conditions, complaints, start-ups and shut-downs at Lethabo. 

Eskom is also apparently not deterred by action that has already been taken against it.  

It is submitted that this militates against Eskom being a “fit and proper person” and that 

the licensing authority failed to have due regard to this when it varied the AEL to permit 

Eskom to emit pollutants at higher levels than the MES. In the circumstances, Eskom 

should not have been granted any leniency. 

 

It was premature and unreasonable and/or irrational to include the NAQO’s 

postponement decisions in relation to 2020 MES 

 

75 The list of activities does not specifically prohibit applications to postpone compliance with 

2020 MES made more than 6 years in advance, as Eskom’s were. 

 

76 Nevertheless, it is submitted that the NAQO should not have considered applications made so 

long before the 2020 compliance date. In addition, the licensing authority should not have 

varied the AEL to include emission limits from 1 April 2020 which are weaker than the MES. 

This was premature, unreasonable and/or irrational. This is the case for the SO2 and NOx 

2020 emission limits in the AEL. The AEL provides, in condition 7.2, that, instead of Eskom 

being required to comply with the SO2 new plant MES of 500 mg/Nm3 by 1 April 2020, it is 

only required to comply with 2500mg/Nm3 by that date. Also in condition 7.2, instead of Eskom 

being required to comply with the NOx new plant MES of 750mg/Nm3 by 1 April 2020, it is only 

required to comply with 1100mg/Nm3 (the existing plant MES) on that date. 

 

77 As set out above, ambient air quality is one of the most important considerations when an AEL 

is varied. Since it is unknown what the state of air quality will be like in 6 years’ time, it was 

premature to include postponement of MES emission limits from 1 April 2020 in the AEL. As 

explained above, the MES set a baseline that applies nationwide and licensing authorities are 

only permitted to set stricter limits.  
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78 Several other things will also be unknown as at 2020 – including, for instance: the technology 

that will be available; Eskom’s financial position; its maintenance schedule; and water 

availability. However, it must be pointed out that, in relation to SO2 abatement, there is 

already well-established technology available in the form of flue gas desulphurisation (FGD). 

In fact, Eskom is using this technology at other stations (Medupi and Kusile) and is now 

required – in terms of the NAQO’s MES postponement decisions – to retrofit 2 additional 

stations with FGD (Kendal and Matimba). Similarly in relation to NOx abatement, there is well-

established technology available in the form, for example, of ‘low-NOx’ combustion technology 

to ensure MES compliance. Eskom does intend to install low-NOx burners in at least 3 of its 

power stations in future.121 

 

79 The appellants submit that decisions to vary 2020 emission limits should be made no earlier 

than 31 March 2019. At this stage, updated information regarding the state of ambient air 

quality will be available to inform the licensing authority’s decision, as well relevant, updated 

information about Eskom’s financial position, the status of maintenance of its plants, and the 

availability of water for pollution abatement. 

 

80 In any event, the AEL provides, in condition 1, that it must be reviewed by 31 March 2020. 

This supports the argument that it is premature to include 2020 emission limits in the AEL that 

are weaker than the MES. 

 

81 In these circumstances, the licensing authority should not have varied the SO2 emission limit 

to be weaker than the MES from 1 April 2020. This decision was premature, irrational and/or 

unreasonable. 

 

Failure to include the list of activities’ prescribed provisions regarding emission 

measurement and reporting of emissions 

 

82 The list of activities requires the following in relation to emission measurements: 

                                                 
121

  http://www.iliso.com/emes1/Summary%20Reports_PDFs/ESKOM%20Applications%20-%20Summary_Final_2014.02.24.pdf 
at 7. 

http://www.iliso.com/emes1/Summary%20Reports_PDFs/ESKOM%20Applications%20-%20Summary_Final_2014.02.24.pdf
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83 The AEL does not refer to the measurement requirements in annexure A to the list of 

activities. Instead, it provides as follows, in condition 4.3: 
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84 The list of activities provides as follows insofar as reporting requirements are concerned: 
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85 By contrast, the AEL provides, in condition 7.7: 

 

 

86 Therefore, none of the provisions contained in paragraphs 5, 6, 7, 18 and 19 of the list of 

activities is reflected in the AEL. Section 21(2) of AQA makes clear that the list of activities 

applies nationally. There is therefore no basis for the AEL not to include these provisions. The 

licensing authority’s failure to do so is appealable and it is submitted that the appeal authority 

should vary the AEL to include them. 

 

No provision is made to ensure effective implementation of the “offset” plan  

 

87 The NAQO decision provides as follows: “In addition, you are to implement an offset 

programme to reduce PM pollution in the ambient/receiving environment. A definite offset 

implementation plan is expected from Eskom by 31 March 2016”.  

 

88 Condition 4.4 of the AEL provides as follows: “(a) definite offset implementation plan to reduce 

PM pollution in the ambient/receiving environment is to be presented to the NAQO and the 

Licensing Authority by 31 March 2016 and followed by an appropriate public participation 

process. The conditions associated with this will be included as an annexure to this [AEL]” 

(condition 4.4). 
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89 As the appellants have made clear in multiple fora, including in its objections to postpone 

compliance with the MES, in its submissions on the draft Air Quality Offset Policy, and in its 

submissions on the draft Environmental Offsets Discussion, they are strongly opposed to the 

form of air quality “offsets” proposed by Eskom – i.e. where Eskom seeks to “offset” non-

compliance with legal requirements. The appellants have reserved (and herein again reserve) 

their rights to continue their opposition to the use of so-called air quality “offsets” to 

“compensate” for the failure to comply with health-based standards. No statement in this 

appeal should be construed as detracting from this position. 

 

90 However, now that the NAQO’s MES postponement decisions include a requirement for 

Eskom to implement an offset programme and provide an offset plan, it is submitted that the 

requirement must at least be included as a condition of the AEL, expressed in quantitative 

terms against firm timeframes, so as to be enforceable. The programme must be fleshed out 

so as to ensure that a meaningful, measurable plan is provided by Eskom.  

 

91 The AELs for Eskom’s Grootvlei, Camden and Tutuka power stations, issued by Gert Sibande 

District Municipality, provide: “the licence-holder must submit to the National Air Quality (sic) 

and licensing officers for approval the off-set program/plan that will mitigate the priority 

pollutants applied for postponement including details of implementation in the surrounding 

affected communities/plant impact zones and timeframes by 1 June 2015”. 

 

92 The AELs for the Eskom power stations issued by Nkangala District Municipality simply state: 

“The licence-holder must submit an emission offset programme to reduce PM pollution in the 

ambient/receiving environment by 31 March 2016”. 

 

93 It is submitted that the AEL should indicate, among other things: 

93.1 that if the “offset” does not achieve the envisaged reductions, the emission limits will be 

varied so that these at least comply with the MES; 

93.2 that Eskom is required to make a draft offset plan available for a reasonable period for 

comment by interested and affected parties  by 30 June 2015; 
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93.3 that the draft plan must contain details of its proposed implementation, including: how 

impacted communities will be determined; which “offset” options are being considered; 

the public participation process to be undertaken, including the nature and frequency of 

discussions to be held with impacted communities, including regarding the “offset” 

options, acceptability and duration, the envisaged reductions of PM and the dates of 

such reductions; how such reductions will be monitored, measured and reported to the 

licensing authority; the frequency of reporting; that all reports will be made available 

immediately on request to interested and affected parties; how long the “offset” will 

apply; and in which circumstances an “offset” will be terminated and the proposed 

process for this; 

93.4 that, following amendment of the plan to incorporate inputs of interested and affected 

parties, the plan should be submitted to the licensing authority for consideration; 

93.5 that the licensing authority must evaluate and can either accept or reject the plan (with 

reasons);  

93.6 that, if the plan is rejected, Eskom should be required to amend the plan as required by 

the licensing authority; and 

93.7 that, following amendment of the plan, the plan should be resubmitted to the licensing 

authority for consideration with enough time for it to be implemented by 1 April 2016. 

 

94 It is submitted that the current AEL provision dealing with the “offset” programme is 

unacceptably vague, not adequately monitorable, unenforceable and will not achieve 

acceptable reductions of PM pollution. Nor does it ensure that crucial considerations – such as 

whether or not communities accept the “offset options” – will form part of the plan.  The 

condition also fails to make provision for the plan to be accepted (or rejected) by the licensing 

authority. In the circumstances, the appeal authority should vary the AEL to ensure that these 

provisions are included. 
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No provision is made for an emission reduction plan to ensure that Eskom complies 

with the PM emission limits and with the SO2 and NOx existing plant emission limits in 

the AEL 

 

95 As indicated above, the AEL records that Eskom does not have to comply with the SO2 new 

plant MES or with the NOx new plant MES compliance dates. However, as appears from 

condition 7.2 of the AEL, Eskom is required to meet: the PM existing and new plant MES by 

the MES compliance dates; SO2 existing plant MES from 1 April 2015 (the MES compliance 

date) and the NOx existing plant MES from 1 April 2015 (the MES compliance date). In this 

appeal, we challenge the licensing authority’s decision not to require Eskom to meet, at least, 

the SO2 and NOx new plant MES from 1 April 2020. 

 

96 Inadequate provision is made in the AEL to ensure that Eskom complies with the emission 

limits in the AEL – i.e. that it will not seek to vary or otherwise amend these limits and/or apply 

again for MES postponement. In this regard, the appellants submit that the AEL should be 

amended to include a requirement that Eskom is required to submit an emission reduction 

plan that will ensure that it complies with the PM emission limits in the AEL and with the SO2 

and NOx existing plant emission limits in the AEL (below, in an alternative appeal ground, the 

appellants address compliance with the SO2 and NOx AEL emission limits that apply from 1 

April 2020). 

 

97 The licensing authority’s failure to include in the AEL a provision requiring compliance with an 

emission reduction plan that will ensure that Eskom complies with the PM emission limits in 

the AEL and with the SO2 and NOx existing plant emission limits in the AEL makes it 

susceptible to appeal. It is submitted that, unless this is included as a condition in the AEL, 

there is no guarantee that Eskom will indeed adhere to the AEL emission limits. In other 

words, without the threat of criminal and other sanctions, there is no assurance that Eskom 

will do the necessary to ensure that it complies with the AEL. This is especially so in 

circumstances where Eskom has a history of non-compliance with environmental legislation. 

 

98 In the circumstances, it is submitted that the appeal authority must vary the AEL so that it 

requires compliance with an emission reduction plan that will ensure that Eskom meets the 

following emission limits in its AEL: 
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98.1 PM: 

98.1.1 100mg/Nm3 from 1 April 2015 until 31 March 2020; and  

98.1.2 50mg/Nm3 by 1 April 2020;  

98.2 SO2: 3500mg/Nm3 from 1 April 2015 until 31 March 2020; and 

98.3 NOx: 1100mg/Nm3 from 1 April 2015 until 31 March 2020. 

 

99 In addition, the appellants call upon Eskom to provide the NAQO, the licensing authority and 

the appellants with copies of all documents that show their plans to ensure compliance with 

at least the MES as soon as possible, so that they will not bring further postponement 

applications in terms of paragraphs 11-14 of the list of activities and of paragraph 5.4.3.3 of 

the Framework. In this regard, the appellants request that Eskom make the following 

documents available for all of its power stations, including Lethabo: all of its financial plans, 

maintenance plans and retrofitting plans. 

 

No provision is made for any of the following to be made publicly available: the AEL; 

reports of non-compliance with AEL conditions; monthly emission reports; report on 

point source emissions released during start-up, maintenance and shut-down 

conditions; fugitive dust management plans; the complaints register; monthly 

complaints reports; annual reports; annual emission reports; excessive emissions or 

nuisance reports; section 30 NEMA incident reports; or any other monitoring or 

reporting information  

 

100 In terms of condition 4.4 of the AEL, a copy of the AEL must be kept at the premises where 

the listed activity is undertaken.  

 

101 In terms of condition 7.2.1 of the AEL, Eskom must report any con-compliance with the AEL 

conditions to the Licensing Authority. 

 

102 Condition 7.4 requires monthly reporting by Eskom to the licensing authority of PM, S02 and 

NOx emissions. In terms of condition 7.2.5, these monthly reports must include all 

“abnormalities experienced”. Condition 7.3.5 provides that Eskom must report on point 

source emissions released during start-up, maintenance and shut-down conditions. 
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103 In terms of condition 7.5, Eskom is required to submit annual fugitive dust management 

plans to the licensing authority. 

 

104 Condition 7.6 provides that Eskom must maintain a complaints register at its premises and 

make it available for inspections. It obliges Eskom to provide the licensing authority with a 

copy of the complaints register, as well as monthly reports on the total number of complaints, 

with a specific format. 

 

105 Condition 7.7 obliges Eskom to provide the licensing authority with annual reports not later 

than 60 days after the end of each reporting period. Condition 7.7 also indicates which items 

the report should include. 

 

106 Condition 10 requires that Eskom immediately report to the licensing authority’s air quality 

officer (AQO) any conditions that will result in excessive emissions or nuisance. Section 30 

NEMA incidents must also be reported to the AQO. 

 

107 As is set out above, paragraph 17 of the list of activities required Eskom to submit an 

emission report by 22 November 2014; and annually thereafter, unless otherwise prescribed 

in the AEL.  The format of such reports is prescribed in paragraph 18-19, read together with 

the National Atmospheric Emission Inventory Reporting Regulations, 2015 (“NAEIR 

Regulations”).  

 

108 The NAEIR Regulations govern reporting in terms of the National Atmospheric Emission 

Inventory Reporting System (NAEIRS), an internet-based emissions reporting system which 

is a component of the South African Air Quality Information System. These Regulations 

require that emission reports be submitted to the licensing authority “in the format required 

for NAEIS and should be in accordance with the [AEL]” by 31 March of each calendar year.  

 

109 In its preamble, NEMA recognises that “the law should be enforced by the State and that the 

law should facilitate the enforcement of environmental laws by civil society.” 

 

110 Civil society has a critical role to play in environmental governance, including by monitoring 

pollution and compliance with environmental laws. The appellants are entitled to protect and 

exercise the right to a healthy environment and, in order to do so, they require information to 



 
 

64 

enable them to assess environmental impacts. In this way, they perform a vital collaborative 

role with the state. 

 

111 The Framework, which, as explained above, forms part of AQA and is binding, recognises 

that the Minister must ensure that air quality information is accessible to all stakeholders.122 

The Framework provides that “all South Africans shall have access to air quality information 

and that access shall be facilitated by the AQA and through the [Framework]”.123 

 

112 In addition, the Framework recognises that “constructive participation in, and implementation 

of air quality matters” depends on access to accurate, current, relevant and complete 

information:124  

125 

 

113 The Framework also comments that improvements in public knowledge through, inter alia, 

access to information, “can lead to voluntary changes that are often more sustainable than 

forced changes initiated by legislation… It is important to recognise the value and potential of 

well-informed and committed citizens for effecting positive change in air quality. Meaningful 

public involvement in air quality management issues will be strongly encouraged… Access to 

information is a key factor in raising awareness and increasing the knowledge of the 

public.”126 

 

114 The Environmental Impact Regulations, 2014, have recognised that copies of authorisations, 

audit reports and compliance monitoring reports should be made available to members of the 

public, and there is no rational basis on which AELs should be more onerous to access than 

the documents listed in the Regulation 26(h). Regulation 26(h) requires that all environmental 

authorisations include: 

 

 

                                                 
122

  25. 
123

  41. 
124

  41. 
125

  30. 
126

  55. 
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115 The appellants are non-profit environmental justice and community-based organisations who 

are interested in and/or affected by air quality in the VTAPA. As public interest organisations, 

they have an essential role to play in protecting the environment and the environmental 

rights. 127  As the biggest emitter in South Africa, it cannot be disputed that Eskom’s 

operations have a significant detrimental impact on human health – this much appears even 

from Eskom’s own health impact studies. The lawful operation of its power stations – 

including Lethabo – is a matter of public interest and importance 

 

116 It is submitted that the appellants require access to the AEL and all of the same reports as 

the licensing authority in order for the appellants to perform their essential role. The 

appellants therefore appeal the fact that the variation did not make provision for members of 

the public also to have automatic access to all of the reports set out above. Without access 

to such documents, the appellants’ ability to fulfil their aims and protect the constitutional 

environmental rights, are significantly hampered. 

 

The wrong appeal provisions are included 

 

117 In terms of section 36(1) of AQA, metropolitan and district municipalities are charged with 

implementing the atmospheric emission licensing system, and must, for this purpose, 

perform the functions of licensing authority. One of these functions is variation of AELs in 

terms of section 46 of AQA. 

 

118 The AEL was varied by the Municipality, as licensing authority, in terms of section 46 of AQA, 

with Mr Chakane Sibaya – the AQO – as the relevant licensing officer. 

                                                 
127

  Company Secretary of Arcelormittal South Africa and another v Vaal Environmental Justice Alliance [2015] 1 All SA 261 (SCA). 
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119 The AEL provides, in condition 11: 

 

120 The National Appeal Regulations, 2014 provide as follows in regulation 3(3): 

“An appeal against a decision by an official or municipal manager acting under delegated 

authority from a metropolitan, district or local municipality must be submitted, processed and 

considered in terms of section 62 of the Local Government: Municipal Systems Act, 2000 

(Act No. 32 of 2000)”. 

 

121 Instead of stating that section 62 of the Systems Act governs appeals, the AEL incorrectly 

refers – in condition 11.2.2 – to the appeal procedure in Chapter 7 of the 2010 Environmental 

Impact Assessment (EIA) Regulations. Regulation 58(1) indicates that Chapter 7 applies to 

decisions that: are subject to an appeal to the Minister or MEC in terms of section 43 of 

NEMA; and were taken by an organ of state acting under delegation in terms of section 42 or 

42A of NEMA in the exercise of a power or duty vested by NEMA or the 2010 EIA 

Regulations in a competent authority. 

 

122 NEMA’s section 43 provides that it is applicable to decisions, inter alia: 

122.1 taken by any person acting under a power delegated by the Minister under NEMA 

or a specific environmental management Act (such appeals are to the Minister of 

Environmental Affairs); and 

122.2 taken by any person acting under a power delegated by an MEC under NEMA or 

a specific environmental management Act (such appeals are to that MEC). 
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123 Section 42 of NEMA deals with powers and duties delegated by the Minister or Director-

General, and section 42A, with powers and duties delegated by MECs. 

 

124 In varying the AEL, Mr Chakane was acting with delegated authority from the Municipality as 

licensing authority. He was not acting under a power delegated by the Minister or the MEC. 

This means that Chapter 7 of the 2010 EIA Regulations cannot apply to an appeal of the 

AEL’s variation. 

 

125 This is confirmed by the requirements in the National Appeal Regulations that decisions by 

officials or municipal managers with delegated authority from municipalities must be 

submitted in terms of section 62 of the Systems Act 

 

126 In the circumstances, it is submitted that the licensing authority should vary the AEL to make 

clear that section 62 of the Systems Act governs appeals and not the 2010 EIA Regulations 

or section 43 of NEMA. 

 

The decision to vary the AELs was otherwise unconstitutional, unlawful, unreasonable 

and/or invalid 

 

127 Section 24 of the Constitution guarantees everyone the rights: to an environmental not 

harmful to their health and wellbeing; and to have the environment protected, through 

reasonable legislative and other measures that – prevent pollution and ecological 

degradation; promote conservation; and secure ecologically sustainable development and 

use of natural resources while promoting justifiable economic and social development. 

 

128 AQA is one the reasonable legislative measures envisaged by the Constitution and aims: to 

enhance the quality of ambient air for the sake of securing an environment that is not harmful 

to the health and well-being of people; and to protect the environment by providing 

reasonable measures for, inter alia, the protection and enhancement of air quality and the 

prevention of air pollution and ecological degradation. 

 

129 The Municipality is obliged to give effect to section 24 of the Constitution and to AQA, by 

seeking to protect and enhance air quality and human health. 
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130 The Constitution provides that municipalities have executive authority for, and the right to 

administer “air pollution”.128  AQA gives effect to this by providing that the metropolitan and 

district municipalities are charged with implementing the atmospheric emission licensing 

system and performing the functions of the licensing authority. 129 

 

131 The Municipality, as licensing authority, is also the decision-maker in relation to applications 

to vary AELs.  The appellants have set out above, the significant health impacts of air 

pollution and of Eskom’s postponement applications (many of which were granted). The 

appellants have also highlighted the dire state of ambient air in the VTAPA, and of the 

contribution of Lethabo to this situation.  

 

132 The appellants submit that, by varying the AEL to allow Eskom to delay compliance with the 

MES in these circumstances, the Municipality’s variation of the AEL violates section 24 of the 

Constitution in that it fails to protect human health and well-being.   

 

133 It is submitted that the licensing authority also failed to have due regard to its constitutional 

obligations when it simply incorporated the NAQO’s MES postponement decisions into the 

AEL. It was required to exercise an independent discretion; instead, it apparently regarded 

itself as obliged to incorporate the NAQO’s decisions.  

 

134 In other words, notwithstanding the factors set out above – such as the poor air quality, the 

several AAQS exceedances, and the health impacts of Eskom’s power stations – which 

necessitated the imposition of stricter emission standards than the MES, the licensing 

authority did not even require Eskom to meet the MES compliance dates. Instead, it 

included, in the AEL, the same emission limits as those granted to Eskom in the MES 

postponement decisions of the NAQO. 

 

135 In the circumstances, it is submitted that, in addition to the other appeal grounds, the 

decision to vary the AELs was otherwise unconstitutional, unlawful, unreasonable and/or 

invalid. 

  

                                                 
128

  Sch 4, Part B. 
129

  S36. 
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ALTERNATIVE APPEAL GROUND 

 

136 If the AEL is not varied to include at least the SO2 and NOx new plant MES and the 

compliance dates in the list of activities, the following ground of appeal applies:  

 

No provision is made to implement the compliance roadmap to which Eskom 

committed in its postponement application  

 

137 In the Minister’s media statement made on 24 February 2015130 when the postponement 

outcomes were announced, she said the following: 

“… I want to state that in all cases, the applicants were strictly required to submit compliance 

road-maps that indicate when they envisage to have completed their tasks regarding 

investments in pollution control technologies and they submitted this information. 

As such the decisions made were in view of planned future compliance”. 

 

138 In the Parliamentary Portfolio Committee of Environmental Affairs meeting on 6 March 2015, 

the DEA briefed the Committee on the outcome of the postponement applications. The 

following appears from the minutes of this meeting:131 

“Ms Mdluli explained that applicants had to submit compliance roadmaps to indicate when 

they envisage to have their tasks completed regarding investments in pollution control 

technologies. If you want to start in 2018, the roadmaps stick to that. If there is no 

compliance, the plant gets shut down. Regarding strictness of roadmaps, she said the 

roadmaps are realistic.” 

 

139 In the same minutes, the Deputy Director-General Climate Change and Air Quality stated as 

follows: 

“Ms Beaumont emphasised that in processing the applications, the Department did not follow 

a blanket approval approach. Each application was considered on its own merits. The 

applicants were strictly required to submit compliance roadmaps that indicate when they 

envisage to have completed their tasks regarding investments in pollution control 

technologies, and this information was submitted.” 

 

                                                 
130

  http://cer.org.za/wp-content/uploads/2015/05/MinistersDecisionsPostponement.pdf 
131

  https://pmg.org.za/committee-meeting/20125/ 
 

http://cer.org.za/wp-content/uploads/2015/05/MinistersDecisionsPostponement.pdf
https://pmg.org.za/committee-meeting/20125/
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140 In other words, it is clear that Eskom’s plans to ensure future MES compliance were an 

essential factor in the NAQO’s decision to grant MES postponements. It is apparent from the 

NAQO’s description of these “roadmaps” that the postponements were intended to be 

conditional on Eskom’s compliance therewith and that the roadmaps will ensure future MES 

compliance.  As reflected in the minutes quoted above, non-compliance with the roadmaps 

means that plants will be shut down.  

 

141 It is submitted that it is for this reason that the varied AELs of Eskom’s Duvha, Matla and 

Kriel power stations – all of which were issued by the Nkangala District Municipality – 

correctly reflect that Eskom is required to adhere  to the emission reduction plan as 

committed in their MES postponement application. 

 

142 Non-compliance with an AEL’s conditions – which could include adherence to an emission 

reduction plan - is not only a criminal offence, but could, in certain circumstances, result in 

the AEL being revoked. 

 

143 However, the AEL contains no reference to Eskom being required to comply with its emission 

reduction plan (or compliance roadmap) relied upon in its MES postponement application.  

 

144 As set out above, copies of such roadmaps have been requested by the CER – on the 

appellants’ behalf – from the NAQO. In addition, as appears from Annexure 1, the appellants 

also urged the relevant licensing authorities (including the Municipality) - to the extent that 

they did not impose stricter emission standards than those contained in the MES 

postponement decisions - to incorporate the roadmaps into the AELs in order to ensure 

compliance with the emission standards granted in the postponement decisions. This was 

not done. Also in Annexure 1, the appellants reserved their rights to challenge these 

roadmaps in the event that they do not make adequate and timeous provision to ensure the 

required emission reductions. In this regard, and to the extent that Eskom relies on the 

“overall atmospheric emission reductions reduction plan” which formed part of its MES 

postponement applications, the appellants dispute that this plan will ensure adequate and 

timeous emission reductions. In some cases, Eskom does not ever intend to meet the MES. 

This is unacceptable to the appellants. 

 



 
 

71 

145 The licensing authority’s failure to include in the AEL a provision requiring compliance with 

an appropriate emission reduction plan – despite incorporating the NAQO’s MES 

postponement outcomes - makes it susceptible to appeal. It is submitted that, unless this is 

included as a condition in the AEL, there is no guarantee that Eskom will indeed adhere to 

the emission reduction plan as committed in its MES postponement application. In other 

words, without the threat of criminal and other sanctions, there is no assurance that Eskom 

will do the necessary to ensure that it complies with the MES within the timeframes to which 

it committed and not again apply for MES postponement. This is especially so in 

circumstances where Eskom has a history of non-compliance with environmental legislation. 

 

146 In the circumstances, to the extent that the AEL is not varied to contain at least the MES and 

the compliance dates in the list of activities, it is submitted that the appeal authority must vary 

the AEL so that it requires compliance with a compliance roadmap/emission reduction plan to 

ensure that Eskom meets the SO2 and NOx new plant MES by 1 April 2025 at the latest. 

 

RESERVATION OF RIGHTS TO SUPPLEMENT APPEAL GROUNDS 

 

147 The AEL provides, in condition 10.1.3, that the licence-holder is required to advise interested 

and affected parties that a copy of the AEL and reasons for the decision will be furnished on 

request. In addition, section 40(4)(c) of AQA requires a licensing authority, upon request of 

anyone who has objected to an application (which includes the appellants), to provide written 

reasons for its decision, or to make such reasons public. As appears from Annexure 1, the 

CER, on behalf of the appellants, requested that the licensing authorities – including the 

Municipality – provide written reasons for their variation decisions. However, no such 

reasons have, to date, been provided. As a result, the appellants are not aware whether 

additional appeal grounds may arise from a consideration of the written reasons for the 

decision. 

 

148 In addition, the appellants have also not received the following documents requested from 

the NAQO: reasons for her postponement decisions; or copies of the “compliance 

roadmaps”. They have also not been provided with the clarity they requested on various 

aspects of the NAQO’s decisions; including in relation to the postponement periods and limits 

granted. 
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149 In the circumstances, the appellants reserve their rights to supplement this appeal upon 

receipt of the written reasons and other information requested. 

 

CONDONATION 

 

150  In terms of section 62(1) of the Systems Act, an appeal should be brought “within 21 days of 

the date of the notification of the decision”. The appeal is being filed on 29 May 2015.  

 

151 The appellants hereby apply for condonation for the late filing of this appeal. The relevant 

facts are set out below. 

 

152 As appears from Annexures 2 and 3, respectively, the CER was notified of the Camden AEL 

variation on 15 April 2015 and received a copy thereof on 16 April 2015.  

 

153 As appears from Annexure 4, on 24 April 2015, the CER asked Eskom to confirm whether it 

would have any objection to appeals being filed by the end of May 2015 – rather than within 

21 days of notification of the decisions. The correspondence indicates: “We make this 

request not only because of the number of other work commitments and deadlines we have, 

but also because the technical experts we need to consult for purposes of the appeals are 

also overwhelmed with other commitments.  In addition, we require more time to consult with 

our clients and take instructions from them. The public holidays also make this difficult. We 

are seeing many of our clients during the week of 11 May.” 

 

154 On 30 April 2015, following follow-up correspondence from the CER on 29 April 2015, Eskom 

confirmed that it had no objection to the appellants filing their appeals by the end of May 

2015. This appears from Annexure 5. 

 

155 The subject matter of this appeal is complex and involves issues of significant importance for 

the appellants, other interested and affected parties, Eskom and the licensing authority. In 

addition, the appellants represent several organisations and it is necessary for such 

organisations to have sufficient time to consider the AEL and the possible appeal grounds in 

consultation with their legal and other advisors. 
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156 As highlighted in Annexure 4, during the week of 11 May, the CER travelled to eMalahleni to 

participate in meetings with the appellants and other communities. During this time, the CER 

was also in a position to discuss this appeal with the appellants and take their instructions 

thereon. 

 

157 Prof Eugene Cairncross, a chemical engineer, provided the majority of the technical 

assistance required in drafting this appeal. Like the CER, Prof Cairncross also has numerous 

other commitments, including in relation to providing technical expertise in relation to other 

appeals of Eskom’s AELs. 

 

158 In the circumstances, the degree of lateness is minor – 22 days. It is also submitted that the 

explanation for the delay is reasonable, and that this appeal has been filed as soon as was 

reasonably possible. As non-profit organisations, the CER and appellants have limited 

access to technical expertise. In addition, the CER has represented the appellants in the 

Eskom AEL licensing process – and the Eskom MES process, in particular – for years. It has 

specialist expertise in this area. In other words, the appellants could not approach other 

attorneys for assistance. There was no wilful disregard on the appellants’ part for the 

legislated time period for launching this appeal. 

 

159 As indicated above, the appellants have also requested copies of other information. The fact 

that this has not been received has hindered the appellants in their preparation of this 

appeal. 

 

160 It is submitted, for the reasons set out in this appeal, including the health impacts of Eskom’s 

emissions and the requirements of AQA, the list of activities, the Framework, and the HPA 

AQMP, that this matter is important and that the appellants’ prospects of success are at least 

reasonable. 
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161 It is further submitted that there is no prejudice to Eskom as a result of the late filing of this 

appeal. In terms of section 62(5) of the Systems Act, the appeal authority must commence 

with an appeal within six weeks and decide the appeal within a reasonable period. Eskom’s 

AEL applies until it is set aside and there is also no prejudice to the administration of justice, 

especially when regard is had to the short period of the delay and the reasonableness of the 

explanation therefor. The fact that Eskom suffers no prejudice also appears from its consent 

to the late filing of AEL appeals. In fact, it agreed that AEL appeals could be filed by the end 

of May 2015. This appeal is being filed before then. 

 

162 In the circumstances, it is submitted that condonation should be granted. 

 

CONCLUSION 

 

163 In the circumstances, the appeal authority is called upon: 

163.1 to grant condonation for the late filing of this appeal; and  

163.2 to vary the AEL as follows: 

163.2.1 the following emission limits contained in condition 7.2: 

163.2.1.1 SO2: 2500 mg/Nm3 from 1 April 2020; and 

163.2.1.2 NOx: 1100 mg/Nm3 from 1 April 2020 

should be set aside and replaced with emission limits that are consistent 

with all of the factors set out in section 40(2) of AQA and that have due 

regard to the factors contained in section 39 of AQA; with the SO2 

emission limit at least being equivalent to the new plant MES of 

500mg/Nm3 from 1 April 2020; and the NOx emission limit at least being 

equivalent to the new plant MES of 750 mg/Nm3 from 1 April 2020;  

163.2.2 to require compliance with an emission reduction plan that will ensure that 

Eskom meets the following emission limits in its AEL: 

163.2.2.1 PM: 

163.2.2.1.1 100mg/Nm3 from 1 April 2015 until 31 March 

2020; and 

163.2.2.1.2 50mg/Nm3 by 1 April 2020; 

163.2.2.2 SO2: 3500mg/Nm3 from 1 April 2015 until 31 March 2020; 

and 

163.2.2.3 NOx: 1100mg/Nm3 from 1 April 2015 until 31 March 2020; 
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163.2.3 the provisions of paragraphs 5, 6, 7, 18 and 19 of the list of activities must 

be included in the AEL; 

163.2.4 the provisions of condition 4.4 be amended to provide: 

163.2.4.1 that if the “offset” does not achieve the envisaged reductions, 

the emission limits will be varied so that these at least 

comply with the MES; 

163.2.4.2 that Eskom is required to make a draft offset plan available 

for a reasonable period for comment by interested and 

affected parties  by 30 June 2015; 

163.2.4.3 that the draft plan must contain details of its proposed 

implementation, including: how impacted communities will be 

determined; which “offset” options are being considered; the 

public participation process to be undertaken, including the 

nature and frequency of discussions to be held with 

impacted communities, including regarding the “offset” 

options, acceptability and duration, the envisaged reductions 

of PM and the dates of such reductions; how such reductions 

will be monitored, measured and reported to the licensing 

authority; the frequency of reporting; that all reports will be 

made available immediately on request to interested and 

affected parties; how long the “offset” will apply; and in which 

circumstances an “offset” will be terminated and the 

proposed process for this; 

163.2.4.4 that, following amendment of the plan to incorporate inputs 

of interested and affected parties, the plan should be 

submitted to the licensing authority for consideration; 

163.2.4.5 that the licensing authority must evaluate and can either 

accept or reject the plan (with reasons);  

163.2.4.6 that, if the plan is rejected, Eskom should be required to 

amend the plan as required by the licensing authority; and 

163.2.4.7 that, following amendment of the plan, the plan should be 

resubmitted to the licensing authority for consideration with 

enough time for it to be implemented by 1 April 2016; 
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163.2.5 to make provision for all of the following to be made automatically 

available, on request, to any member of the public: 

163.2.5.1 the AEL; 

163.2.5.2 reports of non-compliance with AEL conditions in terms of 

condition 7.2.1; 

163.2.5.3 monthly emission reports in terms of condition 7.4; 

163.2.5.4 reports on point source emissions released during start-up, 

maintenance and shut-down conditions in terms of condition 

7.3.5; 

163.2.5.5 fugitive dust management plans in terms of condition 7.5; 

163.2.5.6 the complaints register and monthly complaints reports in 

terms of condition 7.6; 

163.2.5.7 annual reports in terms of condition 7.7;  

163.2.5.8 excessive emissions or nuisance reports in terms of 

condition 10;  

163.2.5.9 section 30 NEMA incident reports in terms of condition 10; 

and 

163.2.5.10 emission reports in terms of the list of activities and the 

NAEIR Regulations; and 

163.2.6 the provisions of condition 10 to be amended to make clear that section 

62 of the Systems Act governs appeals and not Chapter 7 of the 2010 EIA 

Regulations. 

 

164 In the alternative to paragraph 163.2.1, the 2020 SO2 emission limit of 2500mg/Nm3 and 

the NOx 2020 emission limit of 1100mg/Nm3 contained in condition 7.2 must be conditional 

upon: 

164.1 Eskom ensuring that it complies with the SO2 new plant MES of 500mg/Nm3 and the 

NOx new plant MES of 750mg/Nm3 – by implementing its emission reduction 

plan/compliance roadmap – within no more than 5 years from 31 March 2020; or 

164.2 the presentation by Eskom to the licensing authority of a decommissioning plan for 

consideration by 31 March 2017, which plan is aimed at a complete cessation of 

production by 31 March 2025. This proposal would go some way towards the 

offsetting of Eskom’s excess emissions occasioned by the emission limits contained 

in condition 7.2.   
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164.3 The appellants therefore submit that condition to the following effect be added to the 

AEL: 

“The SO2 emission limit of 2500 mg/Nm3 from 1 April 2020 and the NOx 

emission limit of 1100mg/Nm3 from 1 April 2020 are conditional upon:  

1. Eskom’s compliance with emission reduction plans that will ensure SO2 

and NOx MES compliance by 1 April 2025 at the latest; or 

2. Eskom presenting a detailed decommissioning plan to the licensing 

authority for consideration by 31 March 2017, which is aimed at a 

complete cessation of production by 31 March 2025. 

 

 

DATED at CAPE TOWN on this the 28th day of May 2015. 
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