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INTRODUCTION

1.

This is an appeal to the Honourable Minister of Environmental Affairs (“the Appeal”
to “the Minister”), directed at the Director: Appeals and Legal Review of the
Department of Environmental Affairs (“DEA”), to set aside the decision of the Chief
Director: Integrated Environmental Authorisations of the DEA (as “the First
Respondent”) dated 5 February 2016 to grant an integrated environmental
authorisation (“the Authorisation”) to Colenso Power (Pty) Ltd (“the Applicant” and
“the Second Respondent”).

2.

The Authorisation is granted in terms of section 24L of the National Environmental
Management Act, 1998 (“NEMA”) and permits the Applicant to undertake specific
activities (“the Authorised Activities”), listed as environmental activities under

section 24 of NEMA read with the NEMA Environmental Impact Assessment
Regulations, 2014 (“the EIA Regulations 2014”)1 and as waste management
activities under section 20 of the National Environmental Management: Waste Act,
2008 (“NEMWA”) read with Government Notice 921 of 2013, in connection with
the establishment of a 1050 megawatt (“MW”) independent coal-fired power
station and associated infrastructure near Colenso in KwaZulu Natal, South Africa
(“the Project”).
3.

As appears from the attached Annexure A1, groundWork (“the First Appellant”),
was provided with the Authorisation by email dated 10 February 2016 (“the
Notification”).

4.

The Appellants submit that the Appeal should succeed and the Authorisation
granted to the Second Respondent by the First Respondent should be set aside
because the First Respondent’s decision to authorise the Project is unlawful in that
it failed to comply with NEMA, NEMWA and the National Environmental
Management: Air Quality Act, 2004 (“NEMAQA”) for the reasons detailed below.
Further, the conditions of the Authorisation are vague and unenforceable, with the
Authorisation failing to give effect to the constitutional environmental and public
participation rights.

5.

The Appellants further submit that there are grounds for judicial review under the
Promotion of Administrative Justice Act, 2000 (“PAJA”) because the Authorisation
comprises administrative action that inter alia:
5.1.

failed to comply with a mandatory and material procedure or condition
prescribed by the empowering provision;2

1

5.2.

was procedurally unfair;3

5.3.

is unconstitutional or unlawful;4

GN R 982 with Listing Notices GNR 983. 984 and 985 GG 38282 of 4 December 2014.
PAJA section 6(2)(b).
3
PAJA section 6(2)(c).
4
PAJA section 6(2)(d),(f)(i) and (i).
2

5.4.

was taken because of the consideration of irrelevant considerations and
the failure to consider relevant considerations;5

5.5.

is not rationally connected to the information before the First Respondent
in making the Authorisation or to the reasons provided by the First
Respondent for the Authorisation;6 and

5.6.

6.

is so unreasonable that no reasonable person could have granted it.7

The Appeal is lodged on behalf of the Appellants in terms of section 43(1) of
NEMA, which provides that “any person may appeal to the Minister against the
decision taken by any person acting under a power delegated by the Minister
under [NEMA] or a specific environmental management act”, read with the NEMA
National Appeal Regulations, 20148 (“the Appeal Regulations”), which provide for
the submission of an appeal within 20 days from the date that the notification of
the decision for an application for environmental authorisation (“EA”) or waste
management licence was sent to the registered interested and affected parties by
the applicant.9 Further submissions on the procedural fairness and constitutional
validity of the appeal procedures provided for under the Appeal Regulations, as
well as the procedures prescribed by the EIA Regulations, 2014 are made below.

7.

In terms of regulation 4(2)(a) of the Appeal Regulations, an appeal submission
must be submitted in writing in the form obtainable from the appeal administrator10
and must be accompanied by – a statement setting out the grounds of appeal;
supporting documentation which is referred to in the appeal submission; and a
statement, including supporting documentation by the appellant to confirm
compliance with regulation 4(1) of the Appeal Regulations – which is the

5

PAJA section 6(e)(iii).
PAJA section 6(f)(ii)(cc) and (dd).
7
PAJA section 6(h).
8
GN R 993 GG 38303 of 8 December 2014.
9
Regulation 4(1)(a) NEMA National Appeal Regulations, 2014.
10
In terms of Regulation 1(1) an “appeal administrator “means a holder of an office in the Department
or Provincial Department responsible for environmental affairs who administers the appeal on behalf
of the appeal authority.”
6

requirement that an appellant submit an appeal to the appeal administrator, and a
copy to the applicant, any registered interested and affected party (“I&AP”), and
organ of state with an interest in the matter within 20 days from the date that the
notification of the authorisation was sent to I&APs by the applicant. The
Appellants’ grounds of appeal are submitted herein, with the necessary supporting
documentation referred to and attached. The statement confirming compliance
with regulation 4(1) is contained in the cover letter to which these grounds of
appeal are attached.

8.

Pursuant to NEMA section 43(7), and as set out in the Notification, an appeal
under section 43 “suspends an environmental authorisation, exemption, directive,
or any other decision made in terms of [NEMA] or any other specific environmental
management Act, or any provision or condition attached thereto.”

PARTIES

9.

The First Appellant is an environmental justice organisation that works with South
and Southern African communities on environmental justice and human rights
issues focusing on coal, climate and energy justice, waste and environmental
health. The First Appellant works with a number of community groups, namely:
South Durban Community Environmental Alliance (the Second Appellant); the
Duzi-Umngeni Conservation Trust; Mfuleni Community Environmental Justice
Organisation; South African Waste Pickers’ Association;

Greater Middelburg

Residents’ Association; Guqa Environmental Community Service; Highveld
Environmental Network; Association for Environmental Defence; Mpumalanga
Youth Against Climate Change and Wonderfontein Resettlement Forum, and
seeks to improve the quality of life of vulnerable people in South and Southern
Africa through assisting civil society to have a greater impact on environmental
governance.
10.

The Second Appellant is an environmental justice and a non-profit organisation
which aims to, inter alia, service the common interests of participating civil society
organisations; promote environmental justice and sustainable development; and

create a culture of environmental justice and sustainability, particularly within
Durban and in the province of KwaZulu-Natal.

11.

As such, the Appellants have legal standing to enforce environmental laws
(including “a principle contained in Chapter 1, or of any provision of a specific
environmental management Act, or of any other statutory provision concerned with
the protection of the environment or the use of natural resources”)11 in terms of
NEMA section 33 in that they inter alia act: “(c) in the interest of or on behalf of a
group or class of persons whose interests are affected; (d) in the public interest;
and (e) in the interest of protecting the environment.”12 The First Appellant is a
registered I&AP in respect of the Applicant’s application for the Authorisation (“the
Application”) and has submitted a number of comments as part of this process (as
further detailed at paragraph 47 below).

12.

The following organisations and entities: African Conservation Trust; Coastwatch
KZN; and Zingela Safari and River Company confirm that they support this appeal
submitted on behalf of the Appellants. They dispute that the Authorisation should
have been granted, and they call on the Minister to set the Authorisation aside.
Letters of confirmation to this effect are attached as Annexure A2.

13.

The

First

Respondent

is

the

Chief

Director:

Integrated

Environmental

Authorisations, cited in his official capacity as the signatory of the Authorisation.

14.

The Second Respondent is Colenso Power (Pty) Ltd (“Colenso”), a private
company with registration number 2002/031486/07. The shareholders in Colenso,
as reflected on the company’s share register, are John Anthony James, Debra
Janine James and Dunrose Investments 186 (Pty) Ltd. It is noted that John
Anthony James has been cited by the Mail and Guardian as stating that ANClinked Chancellor House was a shareholder in Colenso “although it was only a
small stake”.

According to the same article, James confirmed that a major

Chinese power-station builder, the Shandong Electric Power Construction

11
12

NEMA section 33(1).
NEMA section 33(1)(c)-(d).

Corporation, was “on board”, as was a South African bank.13

Other sources also

state that Colenso has requested finance from the Infrastructure Investment
Programme for South Africa (“IIPSA”).14

This programme is a strategic

intervention to fund South Africa's national and regional infrastructure projects.15
The IIPSA is managed by the Development Bank of Southern Africa (“DBSA”) and
uses funds provided by the European Union and its member states. DBSA is a
state-owned entity.16

GROUNDS OF APPEAL

15.

The Appellants submit that the decision to grant the Authorisation should be set
aside by the Minister because the First Respondent has failed to comply with the
following requirements for the authorisation of environmental and waste
management activities under NEMA and NEMWA (in the respects set out at
paragraphs 98 to 195 below):

15.1.

The First Respondent has failed to apply the principles upheld by NEMA
section 2 (“the NEMA Principles”) that inter alia serve as guidelines by
reference to which any organ of state must exercise any function when
taking any decision in terms of NEMA or other laws concerning the
protection of the environment. The NEMA Principles contravened by the
First Respondent include that the Authorisation:

15.1.1.

does not comprise environmental management that places
people and their needs at the forefront of its concern, and
serves their physical, psychological, developmental, cultural
and social interests equitably;17

13

See http://mg.co.za/article/2015-09-11-anc-link-to-new-power-bid.
See
http://suedafrika.ahk.de/fileadmin/ahk_suedafrika/Newsletter/Complete_list_of_IIPSA_projects__248_
.pdf
15
See http://www.southafrica.info/africa/infrastructure-140314.htm#.VcNQz_mqqko
16
See http://www.dbsa.org/EN/About-Us/Pages/About-Us.aspx.
17
NEMA section 2(2).
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15.1.2.

is not socially, environmentally and economically sustainable sustainable development requires the consideration of all
relevant

factors

including:

the

avoidance

of

pollution,

disturbance and degradation or, if not possible, its minimisation
and remedy; the responsible and equitable use and exploitation
of non-renewable resources; and the adoption of a risk-averse
and cautionary approach;18
15.1.3.

fails to account for the “Polluter Pays Principle” which entails
that

the

costs

of

remedying

pollution,

environmental

degradation and consequent adverse health effects and of
preventing,

controlling

or

minimising

further

pollution,

environmental damage or adverse health effects must be paid
for by those responsible for harming the environment;19
15.1.4.

does not allow for the integration of environmental management
so as to pursue the “best practicable environmental option”,20
with the intergovernmental co-ordination and harmonisation of
environmentally-related policies, legislation and actions;21

15.1.5.

does not pursue environmental justice so as to prevent unfair
discrimination,

in

disadvantaged people;
15.1.6.

particular

against

vulnerable

and

22

was not reached following the participation of all I&APs23 in
environmental governance so as to account for the interests,
needs and values of all I&APs,24 and was not made openly and

18

NEMA section 2(3) and (4)(a).
NEMA section 2(p).
20
“Defined under NEMA section 1 as “the option that provides the most benefit or causes the least
damage to the environment as a whole, at a cost acceptable to society, in the long term as well as in
the short term”.
21
NEMA section 2(4)(b).
22
NEMA section 2(c).
23
NEMA section 2(f).
24
NEMA section 2(g).
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transparently,

with

access

to

information

provided

in

accordance with the law;25
15.1.7.

does not discharge all environmentally-related global and
international responsibilities in the national interest,26 in
particular those relating to climate change;

15.1.8.

fails to hold the environment in public trust (with the beneficial
use of environmental resources to serve the public interest and
the environment protected as the people's common heritage);27
and

15.1.9.

does not afford specific attention to the management and
planning procedures of sensitive, vulnerable, highly dynamic or
stressed ecosystems (such as wetlands), especially where
these are subject to significant human resource usage and
development pressure.28

15.2.

The First Respondent has failed to comply with the obligations under
NEMA section 24O(1) to “comply with this Act”29 and to account for all
relevant factors,30 in particular those regarding:

15.2.1.

the

pollution,

environmental

impacts

or

environmental

degradation “likely to be caused if the application is
approved”;31

15.2.2.

measures to prevent, control, abate or mitigate any pollution,
substantially-detrimental
environmental degradation;32

25

NEMA section 2((4)k).
NEMA section 2(4)(n).
27
NEMA section 2(4)(o).
28
NEMA section 2(4)(r).
29
NEMA section 24O(1)(a).
30
NEMA section 24O1(b).
31
NEMA section 24O1(b)(i).
32
NEMA section 24O1(b)(ii).
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environmental

impacts

or

15.2.3.

the Applicant’s ability to implement mitigation measures and to
comply with any conditions in relation to the Authorisation;33

15.2.4.

feasible and reasonable alternatives, modifications or changes
to the activity that may minimise environmental harm;34

15.2.5.

information

contained

in

the

application

form,

reports,

comments, representations and other documents submitted
under NEMA to the competent authority regarding the
Application;35 and
15.2.6.

any guidelines, departmental policies, and environmental
management instruments and any other information in the
possession of the competent authority relevant to the
Application.36

15.3.

The First Respondent has failed to comply with NEMA section 24(4), by
inter alia failing to ensure with regard to the Application:

15.3.1.

“that the findings and recommendations flowing from an
investigation, the general objectives of integrated environmental
management laid down in this Act and the principles of
environmental management set out in section 2 are taken into
account in any decision made by an organ of state in relation to
any proposed policy, programme, process, plan or project”;37

15.3.2.

“the investigation of the potential consequences for or impacts
on the environment of the activity and assessment of the
significance of those potential consequences or impacts;”38 and

33

NEMA section 24O1(b)(iii).
NEMA section 24O1(b)(iv)
35
NEMA section 24O1(b)(vi).
36
NEMA section 24O1(b)(viii).
37
NEMA section 24(4)(a)(ii).
38
NEMA section 24(4)(a)(iv).
34

15.3.3.

adequate public information and participation procedures with
the reasonable opportunity for the public to participate in such
procedures.39

15.4.

The First Respondent has failed to comply with regulation 18 of the EIA
Regulations, 2014 which requires that, when considering an application,
the competent authority has regard to NEMA sections 24O and 24(4) - “the
need for and desirability of the undertaking of the proposed activity, any
guideline published in terms of section 24J of the Act and any minimum
information requirements for the application”. Appendix 3 to the EIA
Regulations,

2014

sets

out

the

minimum

requirements

for

an

environmental impact report (EIR)40 and states that it must contain an
assessment of each identified potentially significant impact and risk. In
granting the Authorisation, the First Respondent failed to comply with this
Regulation.

16.

Fundamentally, and pursuant to the contraventions detailed above, the
Authorisation falls to be set aside because it comprises an unreasonable and
unjustifiable limitation of the constitutional right to an environment not harmful to
health or well-being and to have the environment protected for the benefit of
present and future generations through reasonable and other legislative
measures,41 as well as the constitutional rights of access to information and just
administrative action.42

17.

Pursuant to the First Respondent’s non-compliance summarised above and
addressed in detail in this appeal, the Appellants submit that the resultant
Authorisation is vague and unenforceable and there are grounds for judicial review

39

NEMA section 24(4)(a)(v).
Regulation 23(3) requires that an EIR must contain all the information set out in Appendix 3 to the
EIA Regulations, 2014.
41
As set out in section 24 of the Constitution of the Republic of South Africa 1996 (the “Constitution”),
“Everyone has the right-(a) to an environment that is not harmful to their health or well-being; and (b)
to have the environment protected, for the benefit of present and future generations, through
reasonable legislative and other measures that – (i) prevent pollution and other ecological
degradation; (ii) promote conservation and (iii) secure ecologically sustainable development and use
of natural resources while promoting justifiable economic and social development.”
42
Sections 32 and 33 of the Constitution of RSA.
40

under the Promotion of Administrative Justice Act, 2000 (“PAJA") because the
Authorisation comprises administrative action that inter alia:

17.1.

failed to comply with a mandatory and material procedure or condition
prescribed by the empowering provision;43

17.2.

was procedurally unfair;44

17.3.

is unconstitutional or unlawful;45

17.4.

was taken because of the consideration of irrelevant considerations and
the failure to consider relevant considerations;46

17.5.

is not rationally connected to the information before the First Respondent
in making the Authorisation or to the reasons provided by the First
Respondent for the Authorisation;47 and

17.6.

is so unreasonable that it could have been granted by no reasonable
person.48

THE PROJECT

Description

18.

As described in the Authorisation and the final EIR (“FEIR”), the infrastructure
entailed in the Project is considerable. It includes:

18.1.

a 1050 MW pulverised fuel power station which proposes to make use of
technology including a pulverised fuel coal boiler, a high frequency
electrostatic precipitator (“ESP”) and flue gas desulphurisation (“FGD”), a

43

PAJA section 6(2)(b).
PAJA section 6(2)(c).
45
PAJA section 6(2)(d), (f)(i) and (i).
46
PAJA section 6(e)(iii).
47
PAJA section 6(f)(ii)(cc) and (dd).
48
PAJA section 6(h).
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multi cylinder reheat steam turbine and a feedwater system - to burn coal
and produce electricity - with a footprint of approximately 52 hectares, and
including significant water and waste management infrastructure;49

18.2.

a coal stockpile (“staging area”) 8 hectares in size, an in-plant coal
unloading area, stock yard and storage area,50 a limestone storage and
handling facility, a raw water storage reservoir and pump station, a
pipeline for water supply, a waste water treatment plant;51 and

18.3.

an ash storage facility with a stipulated footprint of approximately 9
hectares to store only a limited amount of the ash that will be generated
from the power station.52 However, the total ash arising from the power
plant over its projected life would require an ash dump with a footprint of
70 hectares. The FEIR states that the ash is to be re-used through the
development of a brick-making facility.53 The exact planned use for the
ash, is however, not clear from the FEIR which states that ash “could be
disposed on ash-dams near the power station or alternatively removed
from the site where it can be used (e.g. brick making or road building).
Disposal could be either hydraulic or via conveyor belt / rail-veyor
system”54 (own emphasis). This should have been clarified in the FEIR,
as each possible use for ash will have its own environmental and health
impacts; and

18.4.

many transportation routes (and associated service roads) to and from the
Project including:
18.4.1.

a conveyor / rail-veyor of approximately 20.7km in length to
transport coal from the staging area to the site;55

49

FEIR page 15 and 17.
FEIR page 13.
51
FEIR page 15.
52
FEIR page 168.
53
FEIR page 70.
54
FEIR page 17.
55
FEIR page 169.
50

18.4.2.

construction of a new road for a length of 2.2km, intersecting at
the

R74.

The

intersection

at

the

R74

would

require

augmentation, to allow for turning movements of trucks, traffic
control and safety.

The R74/R103 and the R103/P544

intersections would also require augmentation;56
18.4.3.

an upgraded access road, the D488;57 and

18.4.4.

pipelines for water supply from the weir at Colenso or the
Municipality.58

19.

The proposed location of the Project will be located on portion 1 of the Farm
Schufde Poort 1147, and the infrastructure associated with the power station will
cross over, inter alia, numerous portions of the Farm Labuschagne’s Kraal 1229;
Farm Varkens Fontein 1138; portions of Farm Cromleybank 1146; portion 4 of
Farm Riet Bult 1213; and the remainder of Farm Schufde Poort 1147.59

20.

In conjunction with the current power station project, it is proposed that a mine will
be developed to supply one third of the coal needed to supply the Project.60 This
is a pivotal aspect of the Project and its operation, although the mine has yet to
obtain the necessary authorisations. It appears from the FEIR that Colenso will
also be the proponent for the Colenso mine.61

Crucially, it is also not known

where the Project will obtain two-thirds of the coal needed for its operation. This is
a significant concern for the Appellants and is dealt with in more detail below. It is
noted that any proposed future mines will have to obtain authorisations in terms of,
and have to comply with, the Mineral and Petroleum Resources Development Act,
2002 (“MPRDA”) and NEMA.

21.

The intended location of the Project is situated within the Emnambithi/Ladysmith
and Umtshezi local municipalities but is, according to the FEIR, centrally located to

56

FEIR page 170.
FEIR pages 10 and 170.
58
FEIR page 15.
59
FEIR pages 10.
60
FEIR page 1.
61
FEIR page 1.
57

Imbabazane, Okhahlamba and the Indaka local municipalities as well. The closest
towns to the proposed Project site are Colenso (11km north-east) and the
Ezakheni settlement.62

The proposed Project site is 18km south-east of

Ladysmith. This area was previously the location of Eskom’s Colenso coal-fired
power station, which was decommissioned in 1985.63 According to the FEIR, “the
identified location is considered to be very desirable due to the proximity of
economically minable coal, a reliable water source (Thukela River), logistics
infrastructure road and rail) and an electrical transmission network to allow for the
evacuation of the electricity generated by the project.”64 The location of the new
coal mine, as proposed, will be adjacent to the proposed location of the power
station65 and located on the Shaws, Gannahoek, Schurfdepoort, Klipberg,
Brakfontein and Ramak farm portions.66 The Appellants dispute that the Thukela
river is a reliable water source, given the current drought and the fact that the
water supply from this river is already beyond its available capacity, as addressed
in further detail below.
22.

It is the nature of this location, when considered with the characteristics of the
Project that gives rise to many of the grounds for appeal against the Authorisation.
In this regard, the Project falls within an area of critical water shortage,
hydrological and biodiversity sensitivity. The sensitive nature of this environment
and the environmental implications that arise pursuant to the Project are more
comprehensively detailed below.

Location: Hydrologically-sensitive area

23.

The proposed site is traversed by the Thukela River system,67 which flows to the
north and east of the area,68 and which is classified as a Freshwater Ecosystem
Priority Area (“FEPA”).69 FEPAs are strategic spatial priorities for conserving
freshwater ecosystems and supporting sustainable use of water resources. The

62

FEIR page 8 and Appendix E1 (Geohydrological Assessment) page 3.
See http://www.eskom.co.za/sites/heritage/Pages/Colenso.aspx.
64
FEIR pages 1-2.
65
FEIR Appendix D1 Air Quality Impact Assessment Fig 2-1.
66
FEIR Appendix D1 AQIA page 15.
67
Appendix B4, Letter Ezemvelo KZN Wildlife.
68
Appendix E1 Geohydrological Report p 3.
69
See http://bgis.sanbi.org/nfepa/project.asp and http://bgis.sanbi.org/nfepa/NFEPA_Atlas_lores.pdf
63

National Freshwater Ecosystem Priority Areas project (“NFEPA”) was developed
by the South African National Biodiversity Institute (“SANBI”), Council for Scientific
and Industrial Research (“CSIR”), National Research Fund (“NRF”), the South
African Institute for Aquatic Biodiversity (“SAIAB”), Water Research Commission,
the World Wide Fund for Nature (“WWF”), SANParks, Department of Water and
Sanitation (DWS), and the Department of Environmental Affairs to provide
strategic spatial priorities for conserving South Africa’s freshwater ecosystems and
supporting sustainable use of water resources.70 Needless to say, any projects or
activities that may detrimentally impact on a FEPA must be regarded with great
circumspection.

24.

The FEIR records that “it is intended that water will be abstracted from the weir at
Colenso or alternatively supplied by the municipality”71 via a pipeline. It also states
that “raw water to the power station, will be supplied from the Thukela River. Due
to the topography of the Power Station, various supporting infrastructure, for the
water supply will be considered”72.

25.

The Thukela River plays a pivotal role in the socio-economic health of both KZN
and Gauteng, due to the Tugela-Vaal Project through which water is transferred
via the Drakensberg Pumped Storage Scheme to Sterkfontein Dam in the Vaal
River Catchment.73 The supplies from the river and its dams are dwindling due to
increased off-take and consistently lower annual rainfall.74 The river is strategic to
the economic status quo in KZN and Gauteng, and it plays a crucial role in
assisting the KZN north coast to address and manage its lack of water resulting
from the current and ongoing drought in KZN. The Thukela augmentation scheme
involves piping water from the Thukela River to the Mhlathuze area to help
augment Mhlatuze’s dwindling supplies, as their rivers, lakes and wetlands are

70

See http://bgis.sanbi.org/nfepa/NFEPA_Atlas_lores.pdf at page 7.
FEIR page 15.
72
FEIR page 20.
73
https://www.dwa.gov.za/thukela/Background.htm.
74
See http://m.engineeringnews.co.za/article/sa-water-industry-needs-to-adapt-to-growing-waterdemands-2013-10-11 and https://www.enca.com/south-africa/kzn-under-pressure-make-billion-randwater-project-success.
71

drying up at an alarming rate.75 Numerous communities depend upon this water
for survival. The potential harm to the Thukela River and other related water
resources, which could result from the proposed Project and associated mine
(which will bring with it the irreversible impacts of acid mine drainage) going
ahead, far outweighs any benefit that would be derived from the Project. It need
not be said that water is an essential resource for the health and survival of both
the natural environment and human life.

26.

It must be emphasised that KZN is in the midst of a severe drought and that the
current drought crisis is not likely to be solved anytime soon.76 This Project cannot
be seen in isolation from the crisis affecting our country and its people. The water
shortage will also impact on South Africa’s crops and food prices.77 the Minister of
Water and Sanitation has declared KZN, along with 4 other provinces, to be
drought disaster zones.78 2.7 million households across the country are affected
by the water shortages.79 Minister Mokonyane also confirmed that the situation in
KwaZulu-Natal is the worst that it has been since the 1960s, with dams at an
average 52% capacity80 The Appellants call upon the Minister to give the current
water crisis adequate consideration when considering the Appeal. It is submitted
that the Project simply cannot go ahead in these circumstances of dire water
shortage – quite apart from all of the other fatal flaws in the FEIR.

27.

The FEIR states that “the site specific Catchment falls within the Upper Thukela
Sub-area. This sub area has a discharge point at Quaternary Catchment V14E
and contributes approximately 39.5% of the MAR [mean annual runoff] for the
Thukela Water Management Area.”81 Figure 5-20 shows the buffer zones and

75

See https://www.enca.com/south-africa/kzn-under-pressure-make-billion-rand-water-projectsuccess.
76
See http://www.durban.gov.za/Resource_Centre/new2/Pages/Despite-recent-rainfall,-drought-remainssevere-in-KZN.aspx.
77
See http://www.pressreader.com/south-africa/pretoria-news/20151102/281556584696068/TextView.
78
These include Mpumalanga, the Free State, North West and Limpopo.
79
See https://www.enca.com/south-africa/mokonyane-urges-south-africans-use-water-sparingly and
80
See https://www.dwa.gov.za/hydrology/weekly/ProvinceWeek.aspx?region=KN and
http://m.news24.com/news24/SouthAfrica/News/More-drought-aid-for-KZN-as-shortages-grip-the-country20151101.
81
P103 FEIR.

indicates that the ash dump is close to approximately 4 water courses (unnamed)
and the site boundary crosses the river and the buffer in 2 places.82
28.

Yet the FEIR states that “(t)he power station is not expected to impact on the
Thukela water quality. The preferred site is located 100 m from any drainage line.
The fresh water assessment also indicated that these drainage lines are rather
isolated and only contain water during the rainy season.”83 This fails to take into
account the proximity of the site to the Thukela River and the potential for impacts
from runoff water, or the fact that water for the Project’s proposed water storage
facility will have to be obtained from an external water source, namely the Thukela
River.

29.

The Project will have significant implications on both the water quantity and quality
in the area, adding an estimated demand (according to the FEIR) on already
strained water resource of around 198m3/day.84 This amount however, fails to
factor in additional water requirements of the Project such as FGD, and therefore
is incorrect. The true water demand requirements of the Project will be much
higher. There is also no explanation in the FEIR of the prospects of successfully
obtaining a water allocation and water use licence (“WUL”) for the use of the water
required by the Project in order to provide the proposed coal power plant with such
a significant water supply in a water-deficit area, significantly limiting access and
use of this scarce resource by the public.

30.

Because of the significant hydrological sensitivity of the Thukela River, the Project
should rely on the constant full-functioning of mitigation measures to prevent any
pollutants flowing into the river catchments and to ensure preservation of an
already scarce water source. Although the Authorisation proposes measures for
water quality management, these relate only to runoff management, and are very
vague and lacking in clarity and enforceable detail. This is discussed below at
paragraph 119.2.
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31.

From a water perspective alone, South Africa does not have the capacity or the
resources for a project such as this. It is already struggling with water constraints
for existing developments, and this will be exacerbated by any reduction in water
quality in the upper reaches of the river, especially from acid mine drainage
resulting from the mining aspect of this project.

32.

We point out that the World Economic Forum’s ‘2015 Global Risk Report’ has
identified water crises as the world’s greatest risk. The planet is forecast to face a
40% shortfall in water supplies in 15 years, owing to population growth,
urbanisation and increased demand for food production, energy and industry.
Climate change also increases water-related risks. South Africa is ranked among
the world’s 30 driest countries.85

33.

The above notwithstanding, the First Respondent fails to engage with the
environmental implications that arise from the significant water shortage and
hydrological sensitivity in the region. It is submitted that the Project simply cannot
go ahead in these circumstances of dire water shortage – quite apart from all of
the other fatal flaws in the FEIR.

Location: Biodiversity Implications

34.

The Appellants point out that both FEPA and non-FEPA wetlands have been
identified on the proposed site. Wetlands are considered important for a number of
important ecological functions (ecosystem services) and they are globallythreatened ecosystems.86

35.

A letter from Ezemvelo KZN Wildlife (“EKZNW”) attached to the Draft
Environmental Impact Report as Appendix B4 highlights the concerns over
potential negative impacts of the proposed Project on Thukela River, the
surrounding wetlands and on endemic species and red data animals. It notes:
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35.1.

“The proposed power station and associated infrastructure could result in
the degradation of wetland habitats and subsequently affect dependent
biological communities …”;

35.2.

“the proposed mine (which is linked to the Project and should therefore be
considered as a cumulative impact) foot print falls within a NFEPA fish
sanctuary”;87 and

35.3.

“the Red Data Book Listed South African Python (Python sebae
natalensis) and Grey Crowned Crane (Balearica regulorum) which are
both vulnerable, are modelled to occur on [the Project] site”.88

36.

It is pointed out that the Thukela water management area has the highest density
of freshwater ecosystem priority areas in the country, this is as a result of fish
species distribution as well as the different types of river and wetland ecosystems
in the area and their relatively good condition.89

I.

Impacts on Wetlands

37.

The water resources in the area are of strategic importance to the region, including
the Thukela River. The NFEPA Wetlands Map, which provides for strategic spatial
priorities for conserving South Africa’s freshwater ecosystems and supporting
sustainable use of water resources, delineates wetlands for the entire KZN
province, most of the wetlands surrounding the Project area are marked as being
in natural or good condition, and therefore in critical need of protection.90

38.

The Geohydrological Assessment of the FEIR states that it is clear that two
artificial wetlands and two boreholes that are not in use will be impacted and “[a]t
the time of writing this report no Acid Base Accounting results were available,
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See figure 4 page 59 at http://bgis.sanbi.org/nfepa/NFEPA_Atlas_lores.pdf and
http://bgis.sanbi.org/BGISmetadata/NFEPA_metadata_wetlands.pdf at page 2.

therefore the expected water quality of the seepage is unknown.”91 The Project’s
potential to impact upon surrounding wetlands and the lack of an adequate
assessment of this in the FEIR are of great concern to the Appellants, and this is
addressed in further detail below at paragraph 167.
39.

The mitigation measures in respect of the wetlands, recommended in the FEIR
include: “the ecological integrity of the wetlands should be monitored. This
includes water levels and quality within the affected wetlands.”

It further

recommends, as measures to mitigate the impacts on groundwater: the lining of
the ash disposal facility; secondary containment for fuel stored on site; leach tests
to be carried out on the ash/waste, and it also states that “it is crucial for
monitoring of groundwater to be activated as soon as possible due to the limited
dataset that is currently available.”92 The Appellants contend that these measures
as well as the conditions imposed in the Authorisation, are inadequate to ensure
adequate mitigation of the Project’s inevitable impacts on groundwater and nearby
wetlands. This is addressed in further detail below at paragraph 119.2.

II.

Impacts on Fauna and Flora

40.

The FEIR acknowledges the impacts that the Project will have on the vegetation
and fauna in the area acknowledging that the Project will result in permanent loss
of existing faunal habitats; the loss of individuals of species of conservation
concern and increased erosion due to soil disturbance and loss of topsoil. The
FEIR appears to accept these losses as a forgone conclusion and recommends
only very limited mitigation measures.93

41.

The red data species likely to be impacted by the Project is the grey crowned
crane, which according to the International Union for the Conservation of Nature
(“IUCN”), is listed as endangered.94
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42.

The mere fact that red data species, which may occur on the site, have not been
observed at a given time, should not be an indicator that the Project will not impact
on these species’ already declining habitats. On this basis alone, it cannot be said
that the proposed development would not have a significant biodiversity impact. 95
Furthermore the FEIR shows, with a respect, a lack of understanding of ecological
impacts as well as the significant role played by vegetation in carbon sequestration
and water preservation.

Location: Land Ownership and Heritage

43.

The FEIR states that:
“As indicated in Table 10-5, none of the potentially impacted land owners
contacted are opposed to the project. The owners of the land demarcated for the
proposed power station and some of the auxiliary infrastructure (Farm Schurfde
Poort 1147 – Remainder) have, however, indicated that relocation would not be a
desirable option for the people residing on these land parcels due to the fear of
them losing cultural heritage. The results of the survey conducted by EcoPartners
revealed that 7% of the survey respondents were concerned about the impact the
proposed power station and auxiliary infrastructure could have on the area’s
cultural heritage. The respondents though stated that if the process is managed
adequately and their concerns as well as needs are taken into account, they could
relocate to new areas.”96

44.

The Appellants have been advised by residents of the community on the proposed
Project site, and have reason to believe that Schurfde Poort 1147 was subject to a
successful land claim under the Restitution of Land Rights Act, 1994. It appears
that the property is now held in trust. However, this is erroneously reflected in the
FEIR, in a table which states that portion 1 of Schurfde Poort 1147 is owned by a
Mr J. Ngxongo Mphili in the position of the Qubeka Community Trust and the
remainder is reflected as being owned by a Mr Lux Zungu, in the position of

95
96

FEIR page 185.
FEIR page 304.

Induna.97 While the FEIR avers that the landowners have given the necessary
consent for the Project, the Appellants place on record that certain of the land
claimants in respect of the farm Schurfde Poort 1147 have not consented to the
land being used for the proposed Project. The Appellants further contest the land
ownership as reflected in the FEIR. This is highly prejudicial to the rights of the
land claimants and their interests in respect of the land. It also brings into question
the Applicant’s compliance with the requirements of regulation 42 of the EIA
Regulations, 2014, which could render the FEIR fatally flawed.

45.

The EIA Regulations, 2014 provide that an application for an EA must be
accompanied by “(i) the written consent referred to in regulation 42(1), if the
applicant is not the owner or person in control of the land on which the activity is to
be undertaken”.98 Regulation 42(1) states that “(i)f the applicant is not the owner or
person in control of the land on which the activity is to be undertaken, the applicant
must, before applying for an environmental authorisation in respect of such
activity, obtain the written consent of the landowner or person in control of the land
to undertake such activity on that land.” The required written consent, did not
appear to be with the FEIR and appendices as made available on the
EcoPartner’s website.

46.

Furthermore, it is evident from the above that community members do not wish to
be relocated due to heritage reasons. This is not addressed further in the FEIR,
which fails to account for this objection by the residents.99 This demonstrates a
disregard for the will and interests of the community to whom the land belongs, as
well as non-compliance with the legal requirements.

OBJECTIONS SUBMITTED IN RESPECT OF PROJECT

47.

The First Appellant has submitted a number of comments during the EIA Process
in respect of the Authorisation, as conducted by the environmental assessment
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practitioner, EcoPartners (“the EAP”). A summary of this objection process is set
out below, in part because the substance of these comments is pertinent (with only
extracts of this commentary included in the body of the Appeal in the interest of
brevity), and in part to demonstrate the failure of the EAP to account for these
comments in any material way as part of the public participation process, and the
failure of the Authorisation to address them adequately:

47.1.

On 10 May 2015 the First Appellant submitted its comments on the draft
scoping report (“DSR”);

47.2.

The final scoping report (“FSR”) for the EIA was submitted on 19 May
2015.100 It is obvious that the First Appellant’s comments on the DSR could
not have been adequately considered, given the short period of 9 days
from the date of submission by the First Appellant of its comments on the
DSR until the FSR was submitted. In fact, the First Appellant’s comments
had not been included in the FSR. This is in breach of the EIA
Regulations, 2014, paragraph 2(h)(iii) of Appendix 2, which requires that
the scoping report contain a full description of the process followed to
reach the proposed preferred activity including a summary of the issues
raised by I&APs. The First Appellant’s comments on the DSR and the
numerous concerns highlighted in these comments, included: the fact that
the EIA for the project needed to include a health assessment; the need
for a proper baseline assessment of air quality; the lack of any detail
regarding the water sources in the area or background information on the
water quality, water uses and water management area; and the fact that
the socio-economic impact assessment failed to show how many people in
the local municipality have the necessary skills that will be required to
obtain employment at the power plant. These comments are attached as
Annexure A3.

47.3.

Certain representatives of the First Appellant and numerous other
community members attended the public consultation meeting organised
by the Applicant on 25 July 2015, at the Colenso Community Hall, to
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“present the findings of the completed specialist assessments and to
request comments on the impacts”.101 The attendees voiced numerous
objections to the proposed Project and the public consultation process
underway.

There were various flaws with this process that give the

Appellants reason to dispute the validity of the public participation process
conducted. These are addressed below at paragraphs 128 to 138.
47.4.

The Draft EIR (“DEIR”) was made available for comment on 28 August
2015. The DEIR failed to take into account or otherwise address the First
Appellant’s comments on the DSR.

47.5.

On 28 September 2015, the First Appellant submitted comments on the
DEIR (“the DEIR comments”). A copy of the DEIR comments is attached
as Annexure A4.

47.6.

In the same notification of 28 August 2015, in which I&APs were notified of
the publication of the DEIR for comment, I&APs were also afforded a
period of 60 days to submit objections to the issuing of a WUL in respect
of the Project. The EAP advised that this was in terms of section 41(4) of
the National Water Act, 1998 (“NWA”). The WULA however, had not yet
been made available, and it has still not been made available to I&APs for
consideration.

The First Appellant has objected strongly to this

interpretation of section 41(4) NWA, which objections are set out in further
detail below.
47.7.

On 7 October 2015, the FEIR for the Project was made available for
comment. Again, save for an attempted correction in the calculation of the
Project’s greenhouse gas emissions, the recommendations and concerns
set out in the First Appellant’s comments on the DEIR and DSR were not
taken into account or addressed. The FEIR was virtually unchanged from
the DEIR.

47.8.

On 9 November 2015, the Appellants’ attorneys, the Centre for
Environmental Rights (“CER”), on behalf of the First Appellant submitted
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comments on the FEIR (“the FEIR comments”). A copy of the FEIR
comments is attached as Annexure A5.
47.9.

On 16 November 2015, the EAP published the atmospheric emission
licence application (“AELA”) for a period of 28 days for comment. The
First Appellant disputed that 28 days was a reasonable period for
comment, as is required by section 38(3)(b)(iii) of NEMAQA. The CER,
on behalf of the First Appellant submitted comments on the AELA on 11
December 2015. A copy of these comments is attached as Annexure A6.

47.10. On 10 February 2016, the Authorisation was issued despite, inter alia, the
failure of the EIA Process to respond (adequately, and in some cases, at
all) to the concerns raised by the First Appellant in the comments it
submitted (as referred to above and attached hereto).

Indeed, the

Authorisation makes no reference to and appears to reflect little rational
connection to these concerns.

LEGISLATIVE FRAMEWORK

Environmental Authorisations

48.

The Authorisation permits the undertaking of environmental activities listed under
the EIA Regulations, 2014 as well as waste management activities listed under
GN 921, GG 37083 of 29 November 2013.

49.

The activities authorised pertain to both environmental and waste management
activities pursuant to section 24L(1) of NEMA, which makes provision for the
issuing of an integrated EA, and section 24L(2) of NEMA, which stipulates that an
integrated EA may only be issued if “the relevant provisions of … [NEMA] and the
other law or specific environmental management Act have been complied with”.

50.

Section 24 falls within chapter 5 of NEMA which provides for an integrated
environmental management system to inter alia streamline the authorisation
process and promote the integration of the NEMA Principles in making all

decisions which may have a significant effect on the environment.102 Similarly,
section

44(1)

of

NEMWA

regulates

co-operative

governance

in

waste

management licence applications and provides for the issuing of an integrated
licence in this regard.103
51.

The activities that form part of the Project will have impacts which are regulated by
specific environmental legislation in addition to NEMA and NEMWA, specifically
NEMAQA and the NWA. It is therefore necessary that the provisions and licensing
processes provided for in this legislation be fully complied with, in addition to the
processes prescribed by NEMA and NEMWA. Whilst such compliance may not
fall directly within the ambit of the Authorisation, the EIA process requires the full
description and assessment of all aspects of the Project necessary to make a
proper assessment regarding the cumulative and integrated impacts on all
environmental components and to ensure compliance with the NEMA Principles.

52.

The appeal process is set out in the 2014 NEMA Appeal Regulations.104 Whereas
previously, under Chapter 7 of the previous NEMA EIA Regulations published in
Government Notice GN 543 of 2 August 2010 (“EIA Regulations, 2010”), an
appellant had the opportunity to submit a notice of intention to appeal within 20
days of notification of the EA decision, followed by an appeal 30 days after,105 an
appellant under the Appeal Regulations, is obliged to submit a complete appeal
within just 20 days from the date of notification of the EA decision. Similarly, a
respondent is required to submit a responding statement to the appeal authority
and appellant within 20 days of receipt of the appeal submission.

I.

Objections to the Appeal Regulations and the EIA Regulations, 2014
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53.

The Appellants contend that the time periods both for the submission of an appeal
and for a responding statement under the Appeal Regulations is unreasonably
short and does not provide adequate time for the consideration of an authorisation
and preparation of a comprehensive appeal or opposition thereto.

It must be

noted that this timeframe exacerbates the difficulties of many I&APs in accessing
the technical and legal expertise required to be advised of the impacts of an EA
and to prepare and submit or oppose an appeal and participate meaningfully in the
appeal process. In addition to the much more generous timeframes in the EIA
Regulations, 2010, these also make explicit provision for parties to an appeal to
demonstrate good cause and to seek condonation for the late filing of: a notice of
intention to appeal;106 an appeal;107 a responding statement; and an answering
statement.108

In contrast, the Appeal Regulations make no provision for

condonation in relation to the late filing of an appeal or a responding statement.

54.

In addition, under the Appeal Regulations, the Appellants are denied an
opportunity to reply to a responding statement submitted in terms of regulation 5.
The EIA Regulations, 2010 allow for an appellant to submit an answering
statement if the responding statement introduces any new information not dealt
with in the appeal submission of the appellant.109 The exclusion of the opportunity
to reply to any new information raised by a respondent contravenes the rights to a
fair process and just administrative action as enshrined in the Constitution and
PAJA,110 as well as the common law principle of audi alteram partem.111

55.

CER has previously objected to the Appeal Regulations, as well as to the EIA
Regulations, 2014. The Appellants submit that the latter contain woefully
inadequate time periods for conducting the scoping and environmental impact
assessments for a proposed project and for public participation and comment by
I&APs. Effectively, these regulations exclude any comprehensive assessment of
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environmental impacts, as well as any meaningful participation by I&APs. They
merely pay lip service to what has now become a redundant EIA process. This is
so because no accurate assessment of environmental impacts can be conducted
in the short periods allowed in the EIA Regulations, 2014 and this is evidenced by
the significant lack of data, errors and ambiguities in the EIA specialist
assessments, as addressed below.
56.

The Appellants contend that the EIA Regulations, 2014 and the Appeal
Regulations are unconstitutional as they unjustifiably limit the environmental
right,112 the public participation rights of I&APs and the right to just administrative
action.113 The Appellants reserve their rights to approach a court for an order of
Constitutional invalidity.

CER’s comments, which confirm the views of the

Appellants, are attached as Annexure A7.
II.

Objections to the Scoping Phase in respect of the Project

57.

In line with the above, the EIA Regulations, 2014 require that scoping reports
include a description of the scope of the proposed activity and the positive and
negative impacts that the proposed activity and alternatives will have on the
environment and on the community that may be affected, focusing on the
geographical, physical, biological, social, economic, heritage and cultural
aspects.114 The scoping phase for the Project was not conducted in accordance
with the requirements of the EIA Regulations, 2014 as the specialist studies were
not informed by the FSR, since they were commissioned prior to the acceptance of
the FSR by the DEA. This is dealt with in further detail below at paragraphs 130 to
133.

58.

The EIA Regulations, 2014 state that an EIA report “must contain the information
that is necessary for the competent authority to consider and come to a decision
on the application and must include – an assessment of each identified potentially

112

Section 24 the Constitution of RSA.
Section 33(1) the Constitution of RSA states that “Everyone has the right to administrative action
that is lawful, reasonable and procedurally fair.”
114
EIA Regulations, 2014. Appendix 2 Paragraphs 2(d) and 2(h)(vii).
113

significant impact and risk including cumulative impacts...”115

The Appellants

submit that the FEIR did not contain the prescribed information and assessments.

Further Authorisations Required

59.

Licences and approvals required for the legitimate operation of the Project - over
and above those permitted by the Authorisation - include:

59.1.

further EAs in respect of: (i) the construction and connection of Eskom
power lines;116 (ii) the construction of a rail siding to convey the coal for the
Project;117 and (iii) the establishment of the Colenso coal mine, which
according to the FEIR, forms part of the Project;118

59.2.

an atmospheric emission licence (“AEL”) under NEMAQA, apparently to
be issued by the DEA as licensing authority;

59.3.

a WUL to be issued by the DWS;

59.4.

an authorisation in terms of the National Heritage Resources Act, 1999 to
be issued by the South Africa Heritage Resources Agency;119

59.5.

a licence from the National Energy Regulator of South Africa (“NERSA”)
for the generation and distribution of electricity by the Applicant as an
independent power producer (as part of the “IPP” process);120

59.6.

the approval of rezoning in respect of the land proposed for the Project;121
and
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59.7.

it is also likely that the Project will require various additional licences, such
as licences to be issued by the South African National Roads Agency
Limited and Transnet.

60.

It is noted that the FEIR states that “water will be transported via pipelines to the
proposed power station site. The pipelines will follow the roads and will be
constructed inside the road reserve (please refer Figure 2-5). This might, however,
still trigger activity 19 of GNR 983, as there might be the moving of material of five
cubic metres when constructing a pipeline across a water course in the road
reserve”122 (Appellants’ emphasis).

61.

The statuses of the WUL, AEL and IPP processes, which authorisations pertain in
particular to the general environmental impacts arising from and sustainability of
the Project, are dealt with in further detail below.

The Water Use Licence

62.

As submitted above at paragraph 47.6, the WULA for the Project has not yet been
made available to I&APs for consideration and comment. Notwithstanding this, the
EAP invited I&APs to submit written objections on the WUL in terms of section
41(4) NWA in the notification of the DEIR of 28 August 2015.

63.

The Appellants strongly object to such an approach. It is submitted that the WULA
application process is not being implemented in accordance with section 41 of the
NWA, the Department’s 2007 External Guideline on Generic Water Use
Authorisation (“the Guideline”), the June 2015 DWS Guidance Note regarding
water availability and water use licensing for the Coal Baseload Independent
Power Producer Procurement Programme (“the Guidance Note”) or PAJA. This
means that any decision to grant authorisations will be subject to appeal and
review. This is submitted for the following reasons:

application, the zoning process will only be started when the approvals for the other requirements
have been addressed.
122
FEIR page 20.

63.1.

The EA and WUL application processes are two distinct statutory
processes with different legal requirements and thresholds. The First
Appellant’s comments on the water-related issues in the DEIR cannot be
regarded as adequate public participation in the WULA process, nor can
the water-related information in the DEIR be regarded as sufficient or
appropriate to enable the Appellants to participate in the WULA process;
and

63.2.

the Appellants and other I&APs cannot be said to have been given an
opportunity to object to and/or comment on the WULA without having
access to the full WULA. Without access to the WULA itself, the notices
purportedly published in terms of sections 41(4)(a) and 41(4)(b) of the
NWA cannot enable meaningful submissions to be made by I&APs on the
WULA application as envisaged by section 41 NWA – and therefore can
never comply with the requirements of PAJA.

64.

In any event, given the significant gaps in the water impact assessments
contained in the DEIR – and in the FEIR - as addressed in detail below, the
Appellants would not have been in a position to make meaningful submissions on
the WULA based on the information in the DEIR alone.

65.

This is prejudicial to the rights of I&APs and contravenes the principles of
NEMA.123 The Appellants require (and are quite clearly entitled to) access to the
application itself.

66.

On 27 October 2015, the CER wrote to the Minister of Water and Sanitation,
advising her of the above issues concerning public participation in respect of the
WULA, and formally requesting the Minister to exercise her discretion in terms of
section 41(4)(b) of the NWA, and to direct the Applicant to conduct an adequate
public participation process in relation to its WULA , as provided for by the NWA
and required by PAJA.

A copy of this letter is attached as Annexure A8. A

response from the Minister is still awaited.
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S2(4)(f) NEMA.

67.

The EAP advised that the WULA would be made available for comment towards
the end of September 2015.

However, some 5 months later, the Appellants

continue to await the publication of the WULA.
68.

Given South Africa’s drought-stricken environment, and, in particular, the water
shortages and hydrological sensitivity in the region of the Project (as highlighted
inter alia at paragraphs 25 to 26 and 32 to 38), granting a WUL in respect of the
Project, particularly without adequate public participation, would be contrary to the
NWA objectives of ensuring that the nation’s water resources are protected, used,
developed conserved, managed and controlled in a way that meets the basic
human needs of present and future generations, promotes equitable access to
water and efficient, sustainable and beneficial use of water in the public interest.124

The Atmospheric Emission Licence

69.

As stated above, the First Appellant submitted comments on the AELA on 11
December 2015 (“the AELA comments”). The primary objections to the AELA as
contained in the comments (attached as annexure A6) were that the AELA does
not comply with the requirements of Chapter 5 of NEMAQA and would not enable
the licensing authority to meet its obligations under section 39 and

40 of

NEMAQA for the following reasons:

69.1.

the AELA fails to provide for and is not based on the applicable minimum
emission standards of Government Notice 893 of 22 November 2013 (the
List of activities which result in atmospheric emissions which have or may
have a significant detrimental effect on the environment, including health,
social conditions, economic conditions, ecological conditions or cultural
heritage) published under section 21 NEMAQA (“the MES”) with which the
Project will be legally required to comply – at a minimum; and

69.2.

the AELA is based on incomplete and unreliable information and there are
significant gaps and areas where no information is available or given.

124

NWA, section 2(a),(b) and (d).

70.

The Notice in terms of NEMAQA section 21(1)(a) referred to above, 125 makes
provision for MES for new and existing plants, stating that a “new plant must
comply with the new plant minimum emission standards as contained in Part 3
from 01 April 2010.”126 A new plant is defined as the notice as “any plant or
process where the application for authorisation in terms of [NEMA], was made on
or after 01 April 2010”.127 It is clear that the Project would be a new plant. Although
it is possible for existing plants to postpone compliance with the MES, in terms of
paragraphs 11-14 of the Notice, read with paragraph 5.4.3.3 of the 2012 National
Framework for Air Quality Management in the Republic of South Africa (“the
Framework”), all new plants must comply immediately with the new plant MES. As
a result, unless stricter emission standards are set by the licensing authority in the
AEL, the Project is required to comply with the new plant MES from its inception.

71.

NEMAQA section 40(3) provides that:
“(i)f the decision on the relevant application for an environmental authorisation has
been made in terms of section 24 of the National Environmental Management Act,
the licensing authority must decide the application within 60 days of the date on
which the decision on the application for the environmental authorisation has been
made.”

72.

The above notwithstanding, and pursuant to NEMA section 43(7), which provides
that an appeal under section 43 “suspends an environmental authorisation,
exemption, directive, or any other decision made in terms of [NEMA] or any other
specific environmental management Act, or any provision or condition attached
thereto”, the Appellants submit that no AEL can be granted whilst an appeal in
respect of the Authorisation is pending.

73.

In any event, the Appellants reserve their rights to challenge any AEL granted in
respect of the Project, in particular in light of the fatal flaws in the AELA as
highlighted above.

125

GN 893 GG 37054 of 22 November 2013.
Paragraph 8 GN 893 GG 37054 of 22 November 2013.
127
Part 1 GN 893 GG 37054 of 22 November 2013.
126

Integrated Resource Plan for Electricity
74.

The Applicant relies on the Integrated Resource Plan for Electricity 2010-2030128
(“IRP”) of the Department of Energy (“DoE”) as a fundamental basis for its
argument for the need and desirability and general sustainability of the Project.

75.

In the FEIR, it is stated that “[t]he updated IRP2010 (Department of Energy, 2013)
suggests that about 2 450 MW of new coal-fired power stations will need to be
established by 2030 and should the no-go alternative be preferred the possibility
exists that the target set in the IRP will not be met”. 129

76.

This fundamental reliance on the IRP is misplaced and legally incorrect. The IRP
does not comprise an application for EA and therefore has not been subject to an
EIA process under NEMA. As a result, the existence of the IRP cannot be relied
upon as proof of the Application’s compliance with the EIA requirements.

In

particular, the test for need and desirability is that as set out under NEMA read
with inter alia the DEA’s Need and Desirability Guideline,130 regardless of the
submissions in the IRP.
77.

In any event, the Applicant confuses the demand for electricity with the imperative
that this electricity be coal-based.

The increase of large coal-fired electricity

generation facilities is part of a development paradigm that has failed to address
energy access adequately – perpetuating this paradigm could well be
exacerbating shortcomings in addressing energy access, as is argued in “Smart
Electricity Planning”.131 Increasing the contribution of coal to electricity generation
is not consistent with the National Strategy for Sustainable Development,132 as it
involves a progressively increasing risk of stranded assets in the electricity supply
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GN 400 of 6 May 2011 Government Gazette no 34263.
FEIR P 172.
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GN 891 of 20 October 2014.
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Dr Y Abrahams, R Fischer, B Martin, l McDaid Smart Electricity Planning - Fast-tracking our
transition to a healthy, modern, affordable electricity supply for all (March 2013) a publication of the
Electricity Governance Initiative.
132
See
https://www.environment.gov.za/sites/default/files/docs/sustainabledevelopment_actionplan_strategy.
pdf.
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industry, as detailed in “Unburnable Carbon: budgeting carbon in South Africa”,133
entrenches national dependence on finite resources, and has significantly
detrimental implications in respect of health and climate change (as detailed from
paragraphs 107, 108 and 139 below).
78.

Further, the Applicant’s references to the requirements in the IRP 2010 dated
March 2011 (“IRP 2010”) are misleading and outdated. In particular, the demand
as set out in the IRP 2010 is outdated, as relayed by the IRP 2010-2030 Update
Report released in 2013 (the “IRP Update Report”). Although IRP 2010 remains
the official government plan for new generation capacity until it is replaced in full,
the IRP Update Report relays critical changes relevant to key decisions and
indicates the direction that will be taken in the next official version of the IRP.134
As specified by IRP 2010, “(t)he Integrated Resource Plan (IRP) is a living plan
that is expected to be continuously revised and updated as necessitated by
changing circumstances.”135

79.

In the IRP Update Report, the DoE significantly decreased the requirement for
new coal-based electricity from 6.25 to 2,45 GW.136 This decrease was due to
factors including: (i) the drop in actual electricity demand; (ii) the extended life of
existing coal plants; (ii) the increase in projected gas capacity; and (iv) the
increased reliance on certain renewable sources and shift away from energyintensive industries. The Appellants point out that the demand for electricity has
since dropped even further.137 The reference in the IRP Update Report to regional
coal power (where pricing is competitive) because of “emissions not accruing to
South Africa” implies that the preference is for such new coal-based electricity to
be produced outside South Africa.138 The IRP Update Report refers to the
importation of 1.2 GW of electricity from a proposed new coal-fired power station
in Botswana.139
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Sinco, Trucost, WWF South Africa and WWF UK Unburnable Carbon: budgeting carbon in South
Africa (November 2012) Carbon Tracker - jleaton@carbontracker.org.
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IRP Update Report pages 8-9 and page 10, para 2.3.
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IRP 2010, page 7, para 1.1.
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IRP Update Report page 20.
137
“South Africans are consuming less electricity, with just 231 445 GWh of electricity consumed in
2014, decreasing by 0,7% from 233 105 GWh in 2013.” See http://www.statssa.gov.za/?p=4045.
138
IRP Update Report, page 8.
139
IRP Update Report, page 32, par 7.3.

80.

The new coal-fired power generation outlined in the IRP Update Report for 2020 to
2025 is likely to be less than 1 GW, with the preference for a regional coal project
“above all other coal options because it is expected that the emissions from the
generation will not count to the South African total in a future global emission
targeting regime.”140

81.

It follows that scrutiny of the IRP 2010, read with the IRP Update Report, brings
into question the need for new coal capacity, particularly when this need is held to
prevail

over

prioritised

environmental

considerations

and

to

cloud

the

consideration of sustainability and the determination of the best practicable
environmental option as required by the EIA Process. The Appellants dispute the
need for the proposed Project in light of the reduction in projected energy demand,
the decreased costs of renewable energy (see further at paragraphs 177.5.3,
177.5.6 and 177.6 below) and the pending commissioning of Eskom’s Medupi and
Kusile plants. The Energy Research Centre (“ERC) report “Towards a New Power
Plan” concludes that electricity demand growth has been much lower than forecast
in the IR 2010, and that very little further investment in energy is needed before
2025.141
82.

It is pointed out that the IRP process is expected to be revived in March 2016 and
a new IRP, potentially with proposals for even further reduced coal-fired power
generation, could be adopted.

It is expected that the necessary public

participation procedures will be followed and the relevant considerations of the
economic downturn of the coal industry, South Africa’s climate change
commitments arising from COP21 in Paris 2015 and the current nation-wide
drought, amongst other things, will be taken into account in this process of
updating the IRP.
83.

It should be noted that, in terms of the KwaZulu-Natal Provincial Growth and
Development Plan (2013) (“KZN PGDP”), the province prioritises renewable
energy over non-renewable energy projects. As part of the environmental
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IRP Update Report, page 44, par 12.7.
Page 2, Executive Summary, Towards a New Power Plan, Energy Research Centre, 2013.
Available at http://www.erc.uct.ac.za/Research/publications/13ERC-Towards_new_power_plan.pdf.
141

sustainability goal, the KZN PGDP clearly outlines the province’s plans to pursue
alternative energy generation and the need to reduce reliance on fossil fuels.

84.

While it may be true that one government body has decided that independent coalfired power plants are desirable, it is the responsibility of the DEA to review the
likely environmental impacts of site-specific proposals and determine whether to
issue an EA to that specific project.

85.

In other words, at issue here is the Applicant’s specific proposal for a coal-fired
power plant. The FEIR must include analysis of the need and desirability for this
proposed power plant – in this location, at this time. It is not enough to rely on a
general determination in the IRP, which does not include analyses of site-specific
social and environmental impacts.

86.

Furthermore a decision about the need for new coal-fired electricity generation
within the context of South Africa’s electricity planning process is significantly
different from the determination of the need and desirability of a particular coal-f

87.

In 2007, the Constitutional Court of South Africa addressed a similar issue in a
parallel decision-making process. In Fuel Retailers Association of Southern Africa
v. Director-General: Environmental Management, Department of Agriculture,
Conservation and Environment, Mpumalanga Province and Others, 142 the Court
considered an application for leave to appeal in a case considering whether the
Department of Agriculture, Conservation and Environment of Mpumalanga
province had improperly permitted construction of a filling station without required
environmental and socio-economic assessment.

At the heart of the Court’s

discussion is whether the analysis of need and desirability of rezoning a parcel of
land to allow for a filling station under town planning laws could later fill the need
for such consideration by the environmental authority. The Court clearly stated
that consideration of need and desirability for these two different decision making
purposes could not be interchanged. The Court held:
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(CCT67/06) [2007] ZACC 13; 2007 (10) BCLR 1059 (CC); 2007 (6) SA 4 (CC) (7 June
2007).

“[t]here is a fundamental flaw in this approach … The local authority considers
need and desirability from the perspective of town-planning and an environmental
authority considers whether a town-planning scheme is environmentally justifiable.
A proposed development may satisfy the need and desirability criteria from a
town-planning perspective and yet fail from an environmental perspective. The
local authority is not required to consider the social, economic and environmental
impact of a proposed development as the environmental authorities are required to
do by the provisions of NEMA.”143

88.

This same analysis applies to the situation at hand. The determination of need
under a nationwide electricity planning process that does not take the environment
and social impacts into consideration, cannot be interchanged with the
determination of need and desirability required in terms of the EIA process. The
IRP process is designed to choose the best electricity sources without considering
the environment or social impacts. That is the very reason that this second step,
considering those impacts, exists. The need and desirability of this project must
be independently considered for the environmental assessment. The assessment
cannot simply adopt the need as articulated in the IRP.

89.

Flowing from the IRP, but prior to the IRP Update Report, in December 2012, the
Minister of Energy announced determinations regarding the expansion of
electricity generation capacity by IPPs. The first part of the determination was for
additional renewable energy generation capacity following on from a determination
of August 2011, while the second part of the determination was for additional
base-load generation capacity of 7 761MW, comprising 2 500 MW of energy from
coal for connection to the grid between 2014 and 2024, with the remainder to
come from gas power and imported hydropower.144
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At paragraph 85.
Part B, Government Notice 1075, Government Gazette no 36005 of 19 December 2012.
Paragraph 1 states that baseload energy generation capacity is needed to contribute towards energy
security, including 2500MW to be generated from coal, which is in accordance with the capacity to be
allocated to coal under the heading “new build” for the years 2014 to 2024 in table 3 of the IRP for
electricity 2010-2013.
144

90.

The electricity produced was to be procured through one or more IPP procurement
programmes,145 and the electricity purchased from the IPPs by Eskom.146 The
Coal Baseload Independent Power Producer Programme (“CBIPP”) was one of
the initiatives developed by Government, which argued that the CBIPP would
alleviate the constraints in electricity supply within the country. The CBIPP will
comprise separate bid windows. According to the 15 December 2014 request for
qualifications and proposals (the “CBIPP RFP”): the first bid submission date was
8 June 2015; projects submitted in this first bid phase must be capable of
beginning commercial operation by December 2021; and each project must have a
contracted capacity of not more than 600MW. The bid submission deadline for the
first round was subsequently extended to 2 November 2015.

91.

The RFP provides for more than one bid submission phase. The initial deadline for
the second bid submission was 8 March 2016; however it appears from the CBIPP
website that the “bid window 2” submission dates have now been postponed and
new dates are to be communicated in due course.147

92.

The CBIPP RFP notes the government’s cognisance of “the contribution of such
power plants to global warming as a result of their greenhouse gas emissions” and
the pending introduction of carbon tax “as one of the range of mechanisms
intended to support South Africa’s international commitment to reducing
greenhouse gas emissions.”148

93.

It is disputed that any call for bid submissions as part of the CBIPP provides clear
evidence of the need and desirability of the Project. This is, inter alia, because:
93.1.

the power allocation in the CBIPP RFP is limited;

93.2.

the government has acknowledged the high environmental cost of coalfired power in inter alia its reference in the CBIPP RFP to the contribution
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Paragraph 4, Part B, Determination under section 34(1) of the Electricity Regulations Act 4 of
2006, Government Notice 1075, Government Gazette no 36005 of 19 December 2012.
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Paragraphs 10 and 11, Part B, Determination under section 34(1) of the Electricity Regulations Act
4 of 2006.
147
See under “Notices and Alerts” at https://ipp-coal.co.za/
148
Part A, sections 4.3 to 4.5, page 45 of the RFP.

of coal-fired power plants to global warming.
understanding

that,

ultimately,

the

DoE

This accords with the

wishes

to

reduce

coal

dependence;
93.3.

tenders are awarded following a competitive process comprising many
“stand-alone” requirements which include detailed financial and legislative
components. Neither the IRP nor the CBIPP RFP is subject to the EIA
Process. As such, the existence of the CBIPP RFP cannot be equated
with the need and desirability of all projects that bid for the award of a
power allocation.

94.

Bid responses are required to be submitted with a “Bid Guarantee” in the form of a
bank guarantee for an amount equal to R150 000 (one hundred and fifty thousand
Rand) per MW of the contracted capacity of the proposed facilities.149

95.

The Applicant, in the FEIR, fails to provide any material evidence of the financial
feasibility of the Project in substantiation of its economic desirability, and for
purposes of the requisite bank guarantee as required for its bid submission.

96.

It should also be noted that the Legal Qualification Criteria of the RFP state that a
project must - in order for the bid to be considered - have:

96.1.

an EA;

96.2.

a written confirmation of a water allocation for all the water consumption
needs of the project from a water services provider, or a written nonbinding confirmation of water availability for the project from the DWS;

96.3.

a fully developed integrated WULA (IWULA) or WULA, which is ready for
submission and processing with the relevant provincial branch of the DWS
if the applicant is appointed as a preferred bidder;
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See https://ipp-coal.co.za/Home/About.

96.4.

written confirmation from DWS that the IWULA or WULA is fully developed
and has satisfied the DWS’s pre-application requirements, and is ready for
submission, should the bidder be appointed as preferred bidder; and

96.5.

97.

a waste management licence.150

The Appellants have reason to believe that the Applicant intends to participate in
the second CBIPP bidding round (for which the initial deadline was 8 March 2016),
and has therefore sought to secure its EA in order to qualify for the submission of
a bid, as soon as possible. The Appellants submit that this has been one of the
contributing factors to the inadequacy of the assessments conducted as part of the
EIA process, as they were clearly processed in haste, and without proper
assessment of the Project’s impacts.

FACTORS GIVING RISE TO GROUNDS OF APPEAL

98.

The grounds of the Appeal, as set out at paragraph 15 and its subsections 15
above, arise because the First Respondent’s decision to grant the Authorisation
contravenes:

98.1.

the NEMA Principles;

98.2.

the obligations under NEMA section 24O(1) to “comply with this Act” and
to account for all relevant factors; 151

98.3.

NEMA section 24(4) in, inter alia, the failure to ensure with regard to the
Application that: (i) the NEMA Principles and the objectives of integrated
environmental management are taken into account, (ii) the activity’s
potential environmental impacts are properly assessed; and (ii) there are
adequate public information and participation procedures;
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S4.1.1.1 Part 1:4 Vol2 ‘Environmental Consent Criteria Evaluation’, ‘Request for Qualification and
Proposals for New Generation Capacity under the Coal Baseload IPP Procurement Programme,
Tender no: DOE/010/2014/15’.
151
NEMA section 24O(1)(a) and (b).

98.4.

the requirements under the EIA Regulations, 2014 that the competent
authority has regard to inter alia the need for and desirability of the
Authorised Activities;152 and

98.5.

the constitutional rights to an environment not harmful to health or wellbeing, to have the environment protected, and to access to information as enshrined in sections 24, 32 and 33 of the Bill of Rights.

99.

The contravention of such requirements arises from a number of overlapping
factors, as set out in further detail below. The consequent unlawfulness of the
Authorisation also entails its incorporation of conditions that are vague and
unenforceable, as well as it being subject to review under PAJA.

First Ground of Appeal: The First Respondent’s Failure to Apply the NEMA Principles

I.

Environmental Management and Sustainable Development

100.

Section 2(2) NEMA stipulates that “environmental management must place people
and their needs at the forefront of its concern, and serve their physical,
psychological, developmental, cultural and social interests equitably”.

NEMA

section 2(3) requires that development is socially, environmentally and
economically sustainable, with section 2(4) providing that sustainable development
requires the consideration of all relevant factors including: the avoidance of
pollution, disturbance and degradation or, if not possible, its minimisation and
remedy; the responsible and equitable use and exploitation of non-renewable
resources; and the adoption of a risk-averse and cautionary approach.153

101.

Despite these requirements, the EIA Process has been conducted without due
consideration for the significant environmental and human health impacts of the
Project and any material substantiation of the Project’s economic sustainability,
and in disregard of the detrimental social impacts of coal-fired power stations.

152
153

EIA Regulations, 2014, regulation 18.
NEMA section 2(3) and (4)(a).

102.

The Cost Benefit Analysis (Appendix O3 to the FEIR) (“CBA”) highlights the
“benefits” of the Project as being “Additional supply of electricity to offset demand
premiums (so profit extracted from the market); Wages; Local spend on
maintenance; and Additional sales of coal stimulated in the region”.154

103.

Any claimed benefits must be weighed against the harmful impacts which the
Project will have on human health and the environment, including impacts on: the
productivity of the land – including for grazing purposes; water resources;
biodiversity; and the wider (global) impacts of climate change.

104.

It is submitted that the Project is not socially, environmentally or economically
sustainable as it would:
104.1. negatively impact the health of communities living in the vicinity;

104.2. exacerbate the atmospheric emissions of pollutants such as particulate
matter (“PM”), oxides of nitrogen (“NOx”), sulphur dioxide (“SO2”) and
mercury in the Project area and surrounding communities;

104.3. result in additional medical and other expenses being incurred by affected
communities and the state;

104.4. irreparably impact upon the limited and scarce water resources in the area
(impacts which are predicted to worsen as a result of the impacts of
climate change);

104.5. result in relatively few employment opportunities during the operational
phase of the Project, for only a limited period of time and predominantly
only for the construction of the Project; and
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P17 CBA, Appendix O3, FEIR.

104.6. negatively impact the economy in the medium to long-term, given the
global trend towards divestment from coal and other fossil-fuels and
towards investment in renewable energy sources. 155

105.

The social implications of the Project include those set out below.156

106.

Social and Economic Misperceptions and Inaccuracies in the FEIR
106.1. The Appellants’ primary concerns with the FEIR are that the SocioEconomic Impact Assessment (Appendix I1 to the FEIR) (“SEIA”) and the
CBA, and consequently the FEIR, are based on incorrect data as well as
outdated misperceptions on economic development. In addition, they fail
to take into account:

106.1.1.

the factual circumstances surrounding poverty, health and wellbeing in South Africa;

106.1.2.

South Africa’s future energy needs and the economic and
environmental need - and international movement - towards
divestment from fossil fuels;

106.1.3.

the fact that South Africa’s resources, such as water, are not
infinite;157 and
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106.1.4.

the increasingly important role and contribution of renewable
energy to South Africa’s economy, as well as its contribution to
the health and well-being of our people.

106.2. It is repeatedly, and incorrectly, stated in the FEIR, CBA and SEIA that
wind and solar electricity are “substantially” more expensive than coalgenerated electricity.158

This conclusion is based on outdated and

incorrect information, in that both renewable energy prices and the coalbased energy price are incorrectly stated in the CBA. Furthermore, it does
not take into account: the external costs of coal-fired power generation,
including the impacts of the mines or transportation associated with the
Project and the health costs arising from this and other aspects of the
Project; the costs of adaptation to climate change that will be necessitated
by the Project; the social costs of the Project’s atmospheric pollution,
greenhouse gas emissions and impacts on water as stated below; the
costs of the environmental and social impacts, economic impacts and
cultural heritage; or the costs for decommissioning of the plant and
rehabilitation of the site. It is again reiterated that no health or climate
change impact assessments were conducted.

106.3. The decision to grant the Authorisation also completely disregards recent
international movements and market developments, which have resulted
in a declining price in renewable energy and an increasing price in coalfired power generation. Based on current figures and the external costs of
coal-fired power, the cost of electricity generated from coal, seen with the
external costs associated with the coal industry, far exceed the costs of
electricity generated from renewable sources.159

This is addressed in

further detail below at paragraphs 177.5 and 177.6.
106.4. The FEIR makes the baseless submission that “[i]f the power station is not
built then the following will likely transpire: electricity costs in South Africa
158

P5 CBA, Appendix O3, FEIR.
See Report by the International Monetary Fund,
http://www.imf.org/external/pubs/ft/wp/2015/wp15105.pdf at pages 7 and 20. See also pages 18, 19,
20, 21, 23, 27, 30 and 31.
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will increase, whether through lower electricity availability or through the
supply of higher cost electricity. The poor of South Africa cannot afford
this. If communities revert to supplying their own energy needs then the
biodiversity over vast areas becomes destroyed as firewood and other
biomass is collected for domestic burning. These areas where collection
takes place can quickly become larger than the footprint of the power
station. Burning wood fires and other biomass fires indoors, or even the
use of paraffin stoves lead to an increase in respiratory problems. Climate
Change is leading to a change in how businesses respond to consumer
pressures. This means that businesses will be required to invest in more
environmentally effective technologies and run their businesses better.”160
This is incorrect.

People’s access to electricity depends on being

connected to the grid or on local generation at household level. In South
Africa, the latter is most commonly supplied by solar home systems. The
Project has no component to extend the grid to people without access,
rural or urban. Hence, it makes no difference to household energy use.
Many households go without electricity not because they do not have
access to it, but because they cannot afford it.

The FEIR does not

anywhere indicate that it intends providing electricity below market value to
communities who are unable to afford it.

106.5. The contention that coal-fired electricity is cheaper and therefore more
affordable to the poor is also without foundation, as is demonstrated
below.

106.6. The FEIR, as submitted above, refers to the benefits of the Project as
being “Additional supply of electricity to offset demand premiums (so profit
extracted from the market); Wages; Local spend on maintenance; and
Additional sales of coal stimulated in the region”.161 However, many such
“positive impacts” rarely materialise.

This is evidenced by the current

poverty prevailing in the area, where the previous power station162 did little
160

FEIR page 320.
P17 CBA, Appendix O3, FEIR.
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The previous Colenso Power Station was decommissioned in the 1980s. See FEIR page 188.
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– if anything - to improve the well-being of the surrounding communities
and the economy in the area. It is not shown how this particular project
will be any different.
106.7. Furthermore, the CBA indicates that there will be only 10% local spend on
maintenance for the Project.163 This contradicts any claims regarding the
Project’s aims of boosting the local economy, as this small percentage is
unlikely to have a material impact on the economy.
106.8. The CBA also refers speculatively to “coal sales by new coal mines”.164
These “new mines” have not yet been assessed or approved. In fact, they
have not even been proposed. The Appellants therefore strongly object to
the reliance on a supposition of the future existence of more mines, and
dispute that these would, in any event, impact positively on our economy,
environment or human health.
106.9. Based on the Applicant’s own CBA report, it is shown that solar power
would provide more employment opportunities than coal-fired power. The
CBA quotes a figure of 1, 050 workers for a solar power plant, 165 while the
estimated total number of jobs for a coal-powered station is 300.166 This is
not mentioned further in the CBA, SEIA or FEIR.
106.10. The FEIR fails to take into account the fact that the establishment of
another coal-fired power station is not a feasible solution to South Africa’s
current and even future energy needs.167 With Medupi and Kusile power
stations already set to contribute substantially to the grid, and with the
increased generation capacity being taken over by renewables, the energy
supply crisis will be over by the time this Project could become
operational. The Appellants point out that the Second Respondent has
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not even submitted its bid in the CBIPP process. The need and desirability
of the Project has been discussed further above at paragraphs 74 to 93.
106.11. The report, “Lost in Transition: How the Energy Sector is Missing Potential
Demand Destruction”,168 notes that “the direction of travel we see from the
worlds of policy and technology is for destruction of fossil fuel demand.”169
106.12. Reports by the International Monetary Fund170 and to the Organisation for
Economic Co-Operation and Development171 confirm that coal is a costly
commitment for the state owing to, inter alia, the high external health
costs, subsidies and the growing demand for renewables – locally and
internationally.172
106.13. The proposed Project and associated mine will have cumulative,
irreparable and long-term impacts on the grasslands, soil and water
resources in the area. When the Project has exhausted its lifetime and is
no longer viable, the local community will be left worse off - due to
pollution, destruction of ecosystems and loss of income. Previous cases
have shown that rehabilitation is rarely carried out effectively173 and no
specific provision is made for rehabilitation requirements in the FEIR or in
the Authorisation. The current devastation and poverty in the Colenso area
is a direct result of previous power generation developments in the area,
and there is no evidence that the current Project will result in a different
outcome. These impacts are not factored into the SEIA and have not
been given adequate consideration.
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Available at http://www.carbontracker.org/report/lost_in_transition.
http://www.carbontracker.org/report/lost_in_transition/.
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IMF Working Paper: How Large Are Global Energy Subsidies? WP/15/105 Available at
http://www.imf.org/external/pubs/ft/wp/2015/wp15105.pdf.
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and OECD Report, Aligning Policies for a Low Carbon Economy, http://www.keepeek.com/DigitalAsset-Management/oecd/environment/aligning-policies-for-a-low-carbon-economy_9789264233294en#
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See http://www.imf.org/external/pubs/ft/wp/2015/wp15105.pdf at pages 7 and 20. See also pages
18, 19, 20, 21, 23, 27, 30 and 31 and OECD Report, Aligning Policies for a Low Carbon Economy,
http://www.keepeek.com/Digital-Asset-Management/oecd/environment/aligning-policies-for-a-lowcarbon-economy_9789264233294-en#.
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See examples of poor compliance and DRD Gold Limited’s failure to rehabilitate adequately at
http://cer.org.za/full-disclosure/company/drdgold-limited?impacts.
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107.

The Global External Costs Associated with the Social Cost of the Project’s
Atmospheric Pollution, Greenhouse Gas Emissions and Impacts of Water
107.1. Despite the Applicant’s proposals for including abatement technology,
such as a baghouse system,174 and the use of anthracite coal, as means
to mitigate the Project’s atmospheric emissions, it does admit that there
will be certain point-source impacts of the proposed coal station on the
atmosphere such as CO2, PM, SO2 and NOx and of wind-blown dust.175
However, the Applicant fails to realise and address the nature of these
effects.
107.2. The FEIR avers that the use of “better quality” anthracite coal, in addition
other measures such as an improved scrubber system,176 will lessen the
greenhouse gas (“GHG”) emissions of the Project.177 However it is
submitted that the mitigation, if any is marginal, and that any power
generation using coal as the source of energy will emit large quantities of
CO2 irrespective of the coal type or technology used.
107.3. This project alone will increase South Africa’s GHG emissions by more
than 1.5% based on the 8.4 Mt CO2 eq per year it is projected to emit.
This is a significant contribution.
107.4. It is crucial for a proper assessment of sustainability in compliance with
NEMA, that the EIA Process quantitatively estimates the ‘social cost’ of the
project’s GHG emissions (e.g. “a comprehensive estimate of climate
change damages and includes changes in net agricultural productivity,
human health, property damages from increased flood risk, and changes
in energy system costs, such as reduced costs for heating and increased
costs for air conditioning)”178 as well as the emissions of further pollutants
and the impacts of the Project on South Africa’s water sources.
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FEIR page 70.
FEIR AQIA Appendix D1 page 47.
176
FEIR page 319.
177
FEIR page 319.
178
See: http://www3.epa.gov/climatechange/EPAactivities/economics/scc.html.
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107.5. Not only does the CBA incorrectly calculate the total CO2 emissions of the
Project as being 0.37 kgCO2/kWh179 (the correct figure is approximately
1.0 kgCO2/kWh), the Applicant completely neglects to estimate the social
cost of the Project’s CO2 emissions.
107.6. Myllyvirta, in the report “Health Impacts and Social Costs of Eskom’s
Proposed Non-compliance with South Africa’s Air Emission Standards”
(2014) estimated that the cost to society is R230 billion including
premature deaths from exposure to pollutants such as PM 2.5 and
mercury.180
107.7. The EAP states that “[t]he externalised costs have been accounted for, at
4.2.1., where the coal fired power station being required to make
compensation for its CO2 emissions, its environmental footprint at twice
the rate required by government and the containment of its waste footprint.
These have been costed at the rates set out by government and more”,181
although it is not clear where and how these “externalised costs” have
been accounted for, nor is it clear what “rates” are being referred to. It is
therefore disputed that they were accounted for.
107.8. It is clear that this Project will have far-reaching impacts, on a national as
well as global level, on GHG and other pollutant emissions, as well as on
South Africa’s already limited water sources.
107.9. The Appellants submit that the First Respondent’s decision to grant the
Authorisation, in circumstances where the environmental costs would, in
all likelihood, exceed the economic benefits (and the economic benefits
may only exceed the localised costs), is in breach of the NEMA Principles,
in contravention of the First Respondent’s obligations inter alia to account
for all relevant factors as required by NEMA section 24O(1)(b),182 and in
179

Table 2 page 13 CBA, Appendix O3 FEIR.
See
http://www.greenpeace.org/africa/Global/africa/publications/Health%20impacts%20of%20Eskom%20
applications%202014%20_final.pdf
181
Item 607, N7 Sections 44-50, Appendix N, FEIR.
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Relevant factors include the long term effects of global warming and national costs to South Africa,
which are becoming more readily apparent and amenable to more certain estimates. See
180

breach of the constitutional right to an environment not harmful to health or
well-being and to have the environment protected.

108.

Health impacts of coal-fired power stations
108.1. A recent report on the health impacts and social costs of coal-fired power
stations concluded that atmospheric emissions from coal-fired power
stations:
“are currently causing an estimated 2,200 premature deaths per year, due
to exposure to fine particulate matter (PM2.5). This includes approximately
200 deaths of young children. The economic cost to the society is
estimated at 30 billion rand per year, including premature deaths from
PM2.5 exposure and costs from the neurotoxic effects of mercury on
children.”183

108.2. This report further evidences that, in addition to the detrimental health
impacts of the Project (and which constitute a violation of section 24 of the
Constitution), additional expenses are incurred by people living in close
proximity to power stations. These are generally low-income settlements,
and this will give rise to further impacts upon their physical, psychological,
developmental, cultural and social interests.

108.3. Consequently, the Authorisation further contravenes section 2(4)(c) of the
NEMA Principles, which requires the pursuit of environmental justice so as
to prevent unfair discrimination, in particular against vulnerable and
disadvantaged people,184 and section 2(4)(o) of the NEMA Principles
which requires that the environment is held in public trust, with the
http://media.csag.uct.ac.za/faq/qa_3impacts.html & the DEA Long-Term Adaptation Scenarios
Flagship Research Programme (LTAS) for South Africa. Climate Change Implications for Human
Health in South Africa. Pretoria, South Africa, 2013.
183
Bellanger, M et al. 2013, “Economic benefits of methylmercury exposure control in Europe:
Monetary value of neurotoxicity prevention” Environ Health. 2013; 12:3. available at:
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC3599906 .
184
NEMA section 2(4)(c) provides that “Environmental justice must be pursued so that adverse
environmental impacts shall not be distributed in such a manner as to unfairly discriminate against
any person, particularly vulnerable and disadvantaged persons”.

beneficial use of environmental resources to serve the public interest and
the environment protected as the people's common heritage.
108.4. Various other reports about the health effects of coal all depict that the
residents in the vicinity of coal-fired power stations experience a
disproportional burden of negative health impacts, due to coal-related air
pollution.185

II.

Integrated Environmental Management

109.

NEMA section 2(4)(b) of NEMA requires that:
“environmental management must be integrated, acknowledging that all elements
of the environment are linked and interrelated, and it must take into account the
effects of decisions on all aspects of the environment and all people in the
environment by pursuing the selection of the best practicable environmental
option”.186

110.

This requirement is in line with NEMA chapter 5, in particular, section 24(4)(a)(ii) of
chapter 5 which provides that:
“the findings and recommendations flowing from an investigation, the general
objectives of integrated environmental management laid down in this Act and the
principles of environmental management set out in section 2 are taken into
account in any decision made by an organ of state in relation to any proposed
policy, programme, process, plan or project”.

111.

As set out in paragraph 15.4 and 50 to 51 above, the EIA Process requires the
description of all aspects necessary to make a proper assessment regarding the
cumulative and integrated impacts on all environmental components and to ensure
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See
http://www.groundwork.org.za/specialreports/groundWork%20The%20Health%20Impact%20of%20C
oal%20final%2020%20May%202014.pdf;
186
The best practicable environmental option being defined under NEMA section 1(1) as that “option
that provides the most benefit or causes the least damage to the environment as a whole, at a cost
acceptable to society, in the long term as well as in the short term”.

compliance with the NEMA Principles (and in particular that of public
participation).187

112.

The First Respondent failed to account for a number of relevant considerations as
part of an integrated environmental assessment, including for example: the lack of
sufficient data and substantial gaps of information in, for example, the further EAs
in respect of the construction and connection of Eskom power lines in respect of
the Project and the transportation of the coal to and from the staging area and
Project site, as well as the associated impacts of the proposed Colenso coal mine,
and the further mines that will still be required for the Project to source the majority
of its coal supply.

113.

A proper consideration of all relevant considerations as part of an integrated
environmental assessment would result in the conclusion that, in light of the
particularly polluting nature of coal-fired power stations and the significant air
quality, hydrological and biodiversity sensitivity of the location for the Project, the
Project falls far short of being the best practicable environmental option.

III.

Polluter Pays Principle

114.

Section 2(4)(p) of NEMA (the “Polluter Pays Principle”) requires that:
“the cost of remedying pollution, environmental degradation and consequent
adverse health effects and of preventing, controlling or minimising further pollution,
environmental damage or adverse health effects must be paid by those
responsible for harming the environment.”188

115.

The previous Eskom power station that existed in the Project site left the area
unrehabilitated.

116.

It is common cause that coal-fired power stations impact significantly upon the
health of those living in proximity to them, and that these health impacts inevitably
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See also regulations 28(1)(e) and 28(1)(g) of the EIA Regulations, 2010.
Similarly, NEMA section 24(e) provides that “Responsibility for the environmental health and safety
consequences of a policy, programme, project, product, process, service or activity exists throughout
its life cycle”.
188

give rise to additional cost burdens, borne by those affected, and ultimately, by the
state.
117.

Furthermore, and in line with paragraphs 25 to 26 above, it is noted that KZN is in
the midst of a severe drought and there is limited water availability in the area as
already submitted above. Not only is this predicted to worsen as the drought
continues and impacts of climate change become more prevalent, but this will also
impact negatively upon the health and well-being of communities located in the
area as their access to already scarce water resources becomes further restricted.

118.

The Polluter Pays Principle is relevant both because:
118.1. the cost of remedying pollution and other adverse impacts of the proposed
Project is the responsibility of the Applicant and the First Respondent; and

118.2. the conditions in respect of the Authorisation fail to account for the
adverse effects which will inevitably result pursuant to the undertaking of
the Authorised Activities.

119.

Conditions in respect of the Authorisation

119.1. The First Respondent has contravened the Polluter Pays Principle
(amongst other NEMA Principles) in granting the Authorisation without
adequate provision made for or consideration being given to inter alia the
significant water shortage in the area, the inevitable health impacts on
those living in proximity to the Project and the resultant expenses that
these people will incur as a result of the anticipated impacts upon their
health and well-being.
119.2. The conditions imposed in the Authorisation are vague and insufficient for
the following reasons:
119.2.1.

Condition 61, which requires that “works must be constructed
and maintained on a continuous basis … to divert and drain
from the site in a legal manner, all runoff water … which could

be expected as a result of the maximum precipitation … with an
average frequency of once in fifty (5) years” fails to take into
account the impacts of climate change on rainfall intensity and
duration, or the loss of

absorbent

surfaces from the

development, including the roads and other infrastructure, and
the implications of this for water runoff monitoring and
maintenance measures;

119.2.2.

Condition 64.5 states that “the slope of the sides of the site
must be constructed in such a manner that little or no erosion
occurs”. It is unclear what would classify as “little erosion” and
how this condition will be monitored and enforced;

119.2.3.

The requirement for quarterly internal audit reports in condition
65.1 is insufficient. The internal audit reports should at least be
conducted monthly, given the extent of the polluting activities of
the Project;

119.2.4.

Condition 73.1 states that “the Holder of Environmental
Authorisation must monitor the upstream and downstream
water quality variable quarterly at the approved monitoring point
of the Thukela and Klip River.” While the Appellants strongly
support monitoring of the upstream and downstream water
quality, this condition is vague as it neglects to specify the
monitoring methods to be used. In addition, the Appellants
submit that this monitoring should be conducted at least
monthly;

119.2.5.

Condition 74.2.2 states that “inspections of liners, where liners
are accessible must be performed monthly.
repaired

or

replaced

when

inspection

Liners must be
tests

show

deterioration/leakage…”.It is not clear what the obligations are
in instances where liners are inaccessible. Furthermore, given
the severity of potential impacts which would emanate from

deterioration or leakage of liners, this condition should place
more emphasis on the need for urgent steps to be taken prior to
any leakages taking place;
119.2.6.

Condition 77.1 requires that “all runoff water (storm water)
arising as a result of precipitation on land adjacent to the Site
must be prevented and diverted from entering the Site and
drained from the Site”. This condition is ambiguous as it is
unclear how the water can be drained from the site, in
circumstances where it must be prevented from entering the
site;

119.2.7.

Condition 77.2, which states that “uncontaminated runoff must
be diverted away from contaminated runoff” is of particular
concern as it implies that the Applicant is authorised to
contaminate runoff water;

119.2.8.

Condition 78 acknowledges that “the PM10 and PM2.5
standards will be exceeded (modelled as the worst case
scenario with no dust suppression measure).

It is therefore

important that dust suppression methods are implemented as
soon as operations start.” This implies that the exceedances of
national air quality standards are acknowledged and authorised.
It is disputed that the exceedances will only occur “as the worst
case scenario with no dust suppression measure[s]”. It should
be noted that the dust suppression measures required would
entail the use and wastage of a significant amount of water – an
already scarce and limited resource in KZN. The Appellants
have previously experienced many problems with significant
environmental impacts arising from pumping water from rivers
for dust suppression. In the Appellants’ experience, this is
usually done by small contractors, with poorly-functioning and
poorly-maintained equipment and no regard for the riparian
zone and no monitoring by the parties responsible. The First

Respondent

should

not

have

effectively

authorised

a

contravention of the law in the Authorisation condition. It should
also be noted that the PM emissions assessed in the FEIR do
not even cover the PM to be emitted from the coal staging area
stockpile and handling operations. It can therefore be assumed
that any PM emissions estimated in the FEIR will be higher than
provided for in the FEIR. Furthermore, it is not clear where the
requisite “dust suppression” measures will be applied and
whether these will also address the PM emissions which travel
far beyond the Project site boundaries;

119.2.9.

Condition 79 states that “the most efficient abatement
equipment must be installed at the plant. The applicant must
note that as part of the provisional AEL conditions, emission
compliance reports must be submitted … to ascertain whether
Colenso complies with the … MES. When MES are exceeded,
the provisional AEL may not be converted to an AEL and the
applicant may be asked to review the process to ensure
compliance with AEL conditions”. Firstly it is not clear what
would qualify as “the most efficient abatement equipment” - this
requirement is too vague and will be impossible to enforce.
Secondly the use of the word “when” instead of “if MES are
exceeded” presupposes non-compliance with the MES by the
Applicant and effectively authorises non-compliance with the
MES, which is unacceptable. To the extent that this condition
purports to permit the AEL conditions to be “reviewed” to be
more lenient than the MES, this is unlawful – the MES must
apply as a minimum. If the Second Respondent cannot comply
with the MES, this is not only an offence,189 but also warrants
enforcement

action

being

taken

against

it.

In

these

circumstances, the AEL should be revoked. Because the
NEMAQA-listed activities will then be unauthorised, the Project

189

S51(1)(e) and s51(3) NEMAQA.

will not be able to operate. In any event, if there is not
compliance with the provisional AEL within its period of validity
(1 year, which may be extended for an additional 1 year on
good cause shown to the licensing authority), it lapses and the
NEMAQA-listed activities are unauthorised,190 with the effect
that the Project cannot operate;
119.2.10. Conditions 72.3 and 80.3 provide for air quality monitoring and
groundwater monitoring prior to operation in order to determine
a baseline.

While the Appellants have no objection to this

requirement per se, it goes to show the substantial lack of
baseline data in the assessments. The Authorisation should
not have been granted without access to and consideration of,
at the very least, baseline air quality and groundwater data.
Furthermore there should also be a requirement for surface
water monitoring 2 years prior to the commencement of the
Project, given the significant drought in the area and the
impacts this will have on the surrounding communities and for
the feasibility of the Project;
119.2.11. Condition 72.6 states that “the holder of the environmental
authorisation must ensure that the outstanding geophysical
survey

is

submitted

to

the

Chief

Director:

Integrated

Environmental Authorisation prior to the construction of the
site”. It is alarming and in fact, unlawful, that the Authorisation
should

have

been

granted

with

certain

assessments

outstanding. This effectively means that authorisation was
granted without the First Respondent having regard to certain
relevant information as it is required by NEMA to do. It is
submitted that the FEIR should be amended to reflect the
outcome of the Geophysical Survey. As it stands, the FEIR is
incomplete and inaccurate.

In addition, the survey and the

amended FEIR should have been made available for comment
190

S41(3) and s42(1) NEMAQA.

by I&APs, who have been deprived of the rights to consider and
comment on the survey. This is a fatal flaw.
119.2.12. The conditions should include a requirement to monitor the
quality of extraction boreholes identified in the area, at least
10km “downstream” of the ash dump and the power station; and
119.2.13. A further shortcoming of the conditions is that they fail to
provide for any objective and independent monitoring using
accredited laboratories or partaking in inter-laboratory “round
robins” to ensure reliability of and confidence in analyses.

IV.

Precautionary Principle

120.

The Appellants submit that the First Respondent has failed to apply the risk averse
and cautious approach (the “Precautionary Principle”) required by the NEMA
Principles, in that it granted the Authorisation without a proper assessment of the
consequences. This means that the Authorisation was granted without, inter alia,
adequate information about the full implications of the Project for, inter alia, health,
limited water resources in the area, and for its contribution to climate change and
adaptation to a changed climate.

121.

The EAP states in the FEIR that “[i]t is pointed out that this power station is
designed according to the "new plant" specification for air quality. This considers
the significant impacts of air emissions and the air quality model indicates that
provided that the mitigation measures are implemented, the air quality contribution
is well below the specified standards. It can not be argued that the new
infrastructure will have the same health impact as the old infrastructure. It is also
important to note that there are no Coal Fired power plants in operation in
KwaZulu Natal. Please consider the health cost of not supplying adequate
electricity to the grid.”191 The FEIR claims that “[p]utting electricity in houses will
also limit the amount of other fuel sources being burned in people's houses
reducing the impacts on climate change. The effects on climate change needs to
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Item 561, N7 Sections 44-50, Appendix N, FEIR at p416.

be managed through the lifestyle choices people make. Like with all resources,
responsible use of the resource will result in the most effective management.”192
122.

The Appellants strongly dispute the insinuation that failing to implement the Project
will have worse impacts on people’s health and climate change than implementing
the Project. Firstly, there is no reason to believe that the electricity generated
through this Project will be provided to any of the communities affected by the
Project. As already indicated, people’s access to electricity depends on being
connected to the grid or on local generation at household level, and/or on their
ability to afford electricity. The claim that impacts should be managed through
“lifestyle choices” evidences, with respect, a serious misunderstanding of South
Africa’s socio-economic circumstances. This Project has no component to extend
the grid or provide subsidised electricity to people without access, rural or urban.
In any event, it cannot be denied that the Project will contribute significantly to
carbon emissions and therefore climate change, and that it will impact upon
people’s health – much more so than the “no-go” option, as discussed below, or a
renewable energy source, such as solar or wind energy, would.

123.

Scientific research shows that the energy sector is responsible for the largest
share of South Africa’s GHG emissions, contributing more than 80% of total GHG
emissions. The power sector holds the largest share of CO2 emissions at 48%,
due to its heavy reliance on coal.193 It is not domestic coal burning, but coal-fired
power generation such as this Project which poses a significant threat in the form
of climate change.

124.

Furthermore, the FEIR neglects to assess numerous material and integral issues
pertaining to the Project; these include:
124.1. the location and route of the electrical connection to the grid and the
cumulative impacts that this will have;194
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Item 570, N7 Sections 44-50, Appendix N, FEIR at p417.
See
http://www.ieta.org/assets/EDFCaseStudyMarch2014/south%20africa%20case%20study%20march%
202014.pdf.
194
P14 Table 2-3 DEIR. “Location and route of grid connection to be determined by Eskom (excluded
from this application)” and see paragraphs 62 to 68 of the FEIR comments.
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124.2. the source (coal mine(s)) of two-thirds of the coal required by the
Project;195
124.3. the capacity of the existing rail infrastructure196 required to transport coal
to the preferred staging area, and to assess the associated environmental
impacts;
124.4. the potential air quality impact of the proposed staging area, including
loading and offloading operations, where the coal will be stockpiled and
the potential PM emissions that will result from limestone storage and
handling;197

124.5. a sufficiently detailed map of Staging Area 1 (the apparently preferred
location), or the necessary detail of the design of the staging area facilities
- including measures to be incorporated into the design and operation of
the facilities - to control dust, water and noise pollution, to enable an
assessment of these impacts;

124.6. the potential impacts of the proposed staging area on water resources;

124.7. the potential impacts of the staging area on human health;
124.8. the potential air quality impacts of the construction and subsequent
operation of any proposed new roads and/or rail-veyor systems as well as
vehicle dust entrainment;198

124.9. the potential noise impacts associated with staging area operations and
the associated rail-veyor system;199
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See paragraphs 69 to 72 of the FEIR comments.
FEIR page 160 “One of the options for transporting via rail is that the coal will be offloaded and
stockpiled at a Coal Staging Area.”
197
FEIR AQIA page 54 table 5 -7 and page 47.
198
FEIR AQIA Appendix D1 FEIR.
199
See paragraphs 73 to 75 of the FEIR comments.
196

124.10. the potential impacts of FGD processes on the water sources;200

124.11. options and assessments of the impacts for the transportation of the ash
from the ash dump to subsequent destinations; and

124.12. a proper analysis of the viability and potential use for the ash stored at the
ash dump – including the viability of it being sold and utilised for brick
manufacturing – and alternative uses or storage areas for the ash in the
event that it cannot be utilised for brick manufacturing. The Appellants
submit that the allocated size of the ash dump will not be sufficient if the
ash is not utilised for brick manufacturing, and this has grave implications
for water and air pollution.201
125.

A substantial oversight of the EIA for the Project and by the First Respondent is
the failure to assess and account for the impacts associated with having to source
approximately 2 million tons of coal per year for the Project. This is a fatal flaw in
the purported assessment of the Project’s impacts. The FEIR makes a vague
reference to “other coal sources within the Klipriver coal field providing 2 million
tons per annum”202 and a reference to the Newcastle area.203 The Appellants point
out, however, that Newcastle is not “nearby”, but at least 110km from Colenso,
and that the preferred alternative for transporting the coal to the staging area is via
rail and a new rail siding adjacent to Staging Area 1. It is unacceptable that the
FEIR states that “(t)oo few details are known about these processes”. The coal
staging area (Staging Area 1) is essentially contiguous with the southern part of
the Colenso town and in close proximity to agricultural land. Two million tons per
year of coal have to be offloaded, stockpiled in the staging area, reclaimed and
loaded on to the rail-veyor system. Fugitive coal dust emissions from these
operations will impact heavily on the surrounding areas, including the sensitive
residential/commercial areas and agricultural land.

200

See paragraphs 76 to 78 of the FEIR comments.
See paragraphs 79 to 89 of the FEIR comments.
202
P15 AQIA, Appendix D1 FEIR.
203
The AQIA (Appendix D1 to the FEIR) states at page 16 that “Coal will also be sourced from other
nearby mines in Newcastle and transported either by trucks or rail-veyor to a coal staging area and
then conveyed to the power station. Too few details are known about these processes to include in
the model at the time of this study. However, it is highly recommended that these sources be included
in the Air Quality Impact Assessment once more information is known.
201

126.

The Precautionary Principle dictates that the First Respondent should have taken
the above factors into account and the First Respondent should, at the very least,
have required further assessment of the above, as well as:

126.1. a proper investigation of the water sources to be used for the Project,
beyond the vague and contradictory descriptions contained in the FEIR;
126.2. detailed health impact studies to be conducted in respect of the impacts
on communities living within close proximity to the Project with regard to
air quality and water resources; and
126.3. detailed climate impact studies to be conducted to assess the impacts of
climate change on, in particular, the water resources apparently available
for the Project, as well as the social costs of the Project’s GHG emissions
and impacts of the Project on GHG emissions and in respect of adaptation
to a changed climate.
127.

The First Respondent’s failure to adequately consider the full air quality, water,
health, climate change and other impacts of the Project is addressed in further
detail below at paragraphs 167 to 170.

V.

Public Participation

128.

The NEMA Principles, in line with other NEMA requirements and in furtherance of
the constitutional right of access to information,204 provide that a decision such as
the Authorisation must be reached following the participation and account being
taken of the interests, needs and values of all I&APs.205 Such an environmental
management decision must be made openly and transparently, and access to
information must be provided in accordance with the law.206
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Section 32 of the Constitution of the Republic of South Africa, 1996.
NEMA section 2(f) and 2(g).
206
NEMA section 2((4)k).
205

129.

With regard to the public participation procedures conducted in respect of the
Project, the First Appellant submitted, in both the DEIR and FEIR comments, the
following concerns:
129.1. that advertisements were only published in English language newspapers,
which immediately excluded a large majority of the community members
residing in the area, whose mother tongue is not English and/or who would
not have known to look at and would not have come across the notice. In
response to this, the EAP stated that – “It is important to note that the total
number of registered I&Aps to date is 746. A total of 480 people attended
the public meeting. This in itself is a clear indication that the community is
well informed about the project.”207 The mere knowledge of the existence
of the project does not mean that the community members have been
adequately informed regarding the Project and all of its aspects and
impacts;

129.2. public meetings were not conducted properly as community members
were unable to participate effectively in the meeting of 25 July 2015 due to
the fact that: the hall was large and the slides of the powerpoint
presentation were not easily visible, given the size of the venue; the sound
system was not loud enough to be sufficiently audible; translations from
English were intermittent and inconsistent; many slides were only
presented in English; and the distinction between the mining application
and this Project was not made clear, nor was the extent of the potential
impacts of the Project made clear to the attendees, and the emphasis of
the meeting was placed on job creation and economic development.
Many attendees appeared to be under the impression that the Project
pertained to a mine, and not a power station. It is clear that I&APs cannot
participate effectively if they do not know what activity is being assessed,
or if they are not made fully aware of the potential impacts of the activities
proposed; and
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FEIR Items 375 and 376, N7 Sections 44 to 50 Appendix N7.

129.3. failing to make provision for advertisements in Zulu and failing to take
adequate measures to ensure meaningful participation by all interested
and affected parties during meetings is inconsistent with NEMA s2(f).
“Large numbers” of registered parties, “huge numbers of comments”,208
and attendance clearly do not demonstrate compliance with the legal
requirements in relation to public participation.

130.

It was pointed out above that the specialist studies for the EIA conducted in
respect of the Project were not informed by the outcomes of the scoping phase for
the Project. DEA accepted the scoping report on 7 July 2015, and by 25 July
2015, the public participation meeting was held to “present the findings of the
completed specialist assessments”. It is therefore evident that the specialist
studies were commissioned prior to the acceptance of the FSR, and that the
Applicant had no intention of considering any public input on the DSR or FSR.
This is not only unacceptable to the Appellants, but unlawful.

131.

According to the EIA regulations, 2014, the purpose of the scoping phase of an
EIA is to inter alia, “… through a consultative process … agree on the level of
assessment to be undertaken, including the methodology to be applied, the
expertise required as well as the extent of further consultation to be undertaken to
determine the impacts and risks the activity will impose on the preferred site
through the life of the activity, including the significance, duration and probability of
the impacts to inform the technology and micro-siting of the activity on the site.”209
The terms of reference for these studies should not have been finalised before the
public has given its input in this regard. This defeats the entire purpose of the
scoping phase and also disregards I&APs’ rights of public participation in the EIA
process.

132.

The EAP stated that “(i)t is agreed that the Specialist studies were commissioned
prior to the acceptance of the Scoping Report and Plan of Study for the EIA. The
Studies were commissioned based on the details provided in the Plan of Study for
EIA. The comments on the Plan of Study for EIA received from I&APs were
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FEIR Item 381, N7 Sections 44 to 50 Appendix N7, at page 397.
Para 2(d), Appendix 2, EIA Regulations.

considered and all (except for the health impact assessment) were executed and
included in the DEIR. Note that additional requirements from DEA were also
assessed and included in the DEIR. It is the opinion of EcoPartners that the
assessments can be executed to consider more than what the minimum
requirements in law expect. To spend more time in the field and assess the
impacts over a longer time ensure more effective environmental considerations. It
is further important to revisit the scope of specialists once comments are received.
This was done. The final terms of reference is published in every specialist report.
No rights violated.”

133.

It is pointed out that regulation 21 of the EIA Regulations read with Appendix 2,
states that a scoping report must include a summary of issues raised by I&APs, as
well as a plan of study for conducting the EIA process to be undertaken on the
preferred site, which must include a description of the proposed method of
assessing the environmental aspects. The time period for conducting specialist
studies is 106 days after the acceptance of the scoping report (in terms of
regulation 23(1) of the EIA Regulations). The EAP claims to have gone beyond the
“minimum requirements in law.” This is disputed. Within two weeks of the
acceptance of the scoping report, it was already presenting the specialist study
outcomes. The fact that the EAP commissioned the specialist studies without the
benefit of public input is in conflict with the EIA Regulations, as well as the
provisions of PAJA.

134.

The Authorisation states that “in reaching its decision, the Department took, inter
alia, the following into consideration … (d) … comments from interested and
affected parties as included in the EAIR (sic) dated October 2015”.210 The First
Appellant, however, disputes that its comments were taken into account. It is
submitted that, had this been the case, the First Respondent would have been
made aware of the significant errors and gaps of information in the FEIR and
would not have granted the Authorisation.

135.

The reference to the comment process and objections by the First Appellant, set
out at paragraph 47 above, demonstrates the failure of the Applicant and the First
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The Authorisation Annexure I: Reasons for the Decision paragraph 1 page 26.

Respondent to give any consideration to the comments submitted by the First
Appellant – and potentially by other I&APs - as part of the EIA Process.
136.

It should be reiterated that the Appellants strongly object to the timeframes
prescribed by the EIA Regulations, 2014 (as addressed in paragraphs 53 to 56
above) and dispute that these are reasonable. The constrained timeframes are, it
is submitted, a severe hindrance to effective impact assessment as well as public
participation, and constitute an infringement of the NEMA and PAJA requirements
for public participation. The Appellants reserve their rights to challenge both the
EIA Regulations, 2014 and the Appeal Regulations.

137.

As such, I&APs have not been afforded proper opportunity to comment, in any
meaningful way, in the EIA process for the Project.

138.

It is further noted that the FEIR and appendices are no longer included on the
EAP’s website. This significantly hinders the rights of any I&APs who still wish to
consider the Authorisation in conjunction with the FEIR and appendices,
particularly for purposes of submitting appeals against the Authorisation.

VI.

The Discharge of Global and International Responsibilities in Relation to the
Environment in the National Interest

139.

It is proven that climate change impacts upon, and will continue to impact on, inter
alia:

139.1. water resources due to changes in rainfall and evaporation rates, which
will consequently impact upon agriculture, forestry and industry due to an
increased irrigation and water supply demand;211

139.2. air quality, through the impacts upon weather patterns which will
negatively influence criteria pollutants such as PM, SO 2, NO2, ozone,
carbon monoxide, benzene, lead;212
211

Pages 6 – 9, Long Term Adaptation Scenarios: Summary for Policy Makers available at
http://www.sanbi.org/sites/default/files/documents/documents/ltassummary-policy-makers2013highres.pdf.
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Page 11, Long Term Adaptation Scenarios: Summary for Policy Makers.

139.3. human health, through bringing about an increase in, for instance, vectorborne diseases, heat stress, increased natural disasters;213
139.4. biodiversity due to, for instance, loss of habitat resulting from increased
temperatures and desertification;214 and
139.5. marine

fisheries,

due

to

changes

in

water

flows

and

ocean

temperatures.215
140.

South Africa is a signatory to the United Nations Framework Convention on
Climate Change and the Kyoto Protocol, international agreements which seek to
address climate change and set internationally binding emission reduction targets.

141.

Although South Africa does not, at this stage, have any set emission reduction
obligations under the Kyoto Protocol, it has undertaken to make commitments for
national contributions towards GHG emission reductions, it participated in the
negotiations for the universal agreement on climate change entered into at the 21st
Conference of the Parties (“COP21”) in Paris in December 2015 (“the Paris
Agreement”), and it acknowledges that “the science is clear that action to address
the causes and impacts of climate change by a single country or small group of
countries will not be successful.

This is a global problem requiring a global

solution through the concerted and cooperative efforts of all countries”.216

142.

South Africa’s Intended Nationally Determined Contribution (“INDC”) “was
formulated in the context of, inter alia, the environmental right set out in section 24
of the Constitution, and its National Development Plan (“NDP”) (NPC, 2012),
which provides a ‘2030 vision’ to guide the country’s sustainable development
trajectory where poverty is eliminated and inequalities are reduced by 2030. The
INDC commits to emissions in a range between 398 and 614 Mt CO2–eq between
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2025 and 2030 within the peak plateau decline (“PPD”) trajectory.217 The INDC is
indicative of South Africa’s commitment to the global effort to tackle climate
change and it outlines South Africa’s international commitments in the context of
the Paris Agreement.

143.

Article 4 of the Paris Agreement provides:
“2. Each Party shall prepare, communicate and maintain successive nationally
determined contributions that it intends to achieve. Parties shall pursue domestic
mitigation measures with the aim of achieving the objectives of such contributions.
3. Each Party’s successive nationally determined contribution will represent a
progression beyond the Party’s then current nationally determined contribution and
reflect its highest possible ambition, reflecting its common but differentiated
responsibilities and respective capabilities, in the light of different national
circumstances.”

144.

In terms of article 13(7) of the Paris Agreement:
“7. Each Party shall regularly provide the following information:
(a) A national inventory report of anthropogenic emissions by sources and
removals by sinks of greenhouse gases, prepared using good practice
methodologies accepted by the Intergovernmental Panel on Climate Change and
agreed upon by the Conference of the Parties serving as the meeting of the
Parties to the Paris Agreement; (b) Information necessary to track progress made
in implementing and achieving its nationally determined contribution under Article
4.”

145.

Parties to the Paris Agreement are obliged to submit new INDCs every 5 years
and they can at any time adjust their INDCs, but only with a view to enhancing
their commitments.218 The first global stocktake is due to take place in 2023 and
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every 5 years thereafter.219 The effect of this is that, should South Africa wish to
comply with the obligations in the Paris Agreement, it can only commit to more
stringent GHG emission reduction targets, meaning that concerted efforts will be
required by the South African government to reduce its GHG emissions with a
view to further reducing the county’s GHG emissions. Authorising a 1050MW
coal-fired power station directly contradicts this commitment.

146.

It is incumbent on the state to ensure that its actions, laws and decision-making
coincide with its evident intentions to address climate change and take into
account its international obligations in this respect. It is evident that the intention
of the South African government is to be a party to the Paris Agreement and will it
will therefore incur the obligations as set out above.

147.

South Africa is already one of the world’s largest contributors to global climate
change, having produced around 547Mt of carbon dioxide equivalent (CO 2-eq) in
2010 (around 231.9 Mt is produced by the electricity sector alone). The South
African government has recognised the need for climate action and has set 398Mt
CO2-eq per year as the target limit for CO2 by 2025. However, the Medupi and
Kusile power stations will likely add a further 70Mt of CO 2-eq a year. The Project,
which is the subject of this Appeal, is merely one of further coal-fired power plants
envisaged to be commissioned in future, that will contribute to CO2 emissions. It is
important that our limited emission space is reserved for activities where it is most
needed, such as agriculture.

148.

Even if the commitments in our INDC were to be met, it is submitted that South
Africa’s INDC commitments are insufficient to achieve the necessary reduction in
global temperature increase.220

South Africa proposes to reduce its GHG

emissions levels to between 398–614 MtCO2e over 2025–2030. After accounting
for land use, land-use change and forestry (“LULUCF”), this target is equivalent to
emissions of 20–82% above 1990 levels - excluding LULUCF.221
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149.

National legislation recognises the need to curb GHG emissions and address
climate change. NEMAQA requires that an AEL specify GHG emission
measurements and reporting requirements,222 and the 2012 Framework for Air
Quality Management acknowledges that “in view of this, specialist air quality
impact assessments must consider greenhouse gas emissions as well.”223

In

addition, public comment has been invited on draft National GHG Emission
Reporting Regulations,224 the Draft Carbon Tax Bill,225 the Draft Notice of Intention
to Declare GHGs Priority Pollutants and the Draft Pollution Prevention Plan
Regulations.226
150.

The South African Government has acknowledged the risks of climate change by
adopting the White Paper which is addressed further from paragraph 179 to 184
below. It confirms “South Africa’s commitment to a fair contribution to stabilising
global GHG concentrations in the atmosphere and to protecting the country and its
people from the impacts of inevitable climate change.”227 The White Paper
includes a National Climate Change Response Strategy (“the climate change
response strategy”), which has listed, as one of its strategic priorities, the need to
“prioritise the mainstreaming of climate change considerations and responses into
all relevant sector, national, provincial and local planning regimes such as, but not
limited to, the Industrial Policy Action Plan, Integrated Resource Plan for Electricity
Generation,

Provincial

Growth

and

Development

Plans,

and

Integrated

Development Plans.”228 This White Paper, as a national policy document, speaks
to and should direct decision-making in respect of authorisations for any
developments.

151.

It can be concluded that, as part of the integrated EA process envisaged by the
NEMA Principles read with chapter 5 of NEMA and requirement in section
24O(1)(b)(viii) of NEMA to consider relevant policy and other relevant information
in deciding whether or not to grant an authorisation, the GHG emissions and
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climate change impacts of the Project should have been taken into account in
deciding whether or not to grant the Authorisation. They were not considered by
the First Respondent in making the Authorisation – either adequately or at all.
152.

The above serves to indicate a clear intention on the part of government to
address climate change, and record a national stance to take steps to reduce
GHG emissions.

Therefore all decisions, including the current Authorisation,

should give effect to and be aligned with these (current and proposed) legislative
provisions.

153.

Furthermore, it is noted that the EIA Chief Directorate within DEA was instructed
by the DEA to develop a process for the inclusion of assessments of climate
change impacts into EIA authorisations before the end of the financial year
2013/2014. The outcome of this process is, to date, unknown, other than that
such assessment is not yet included as a requirement within EIA processes.
Nevertheless, it is submitted that the EIA process should include climate change
considerations in full as part of the assessment process, otherwise referred to as
‘climate change screening’.

Such screening must include both mitigation -

potential contribution to further GHG emissions - as well as adaptation measures.
In other words, every development decision must be based on its contribution to
both mitigation and adaptation. In this regard, it is submitted that the assessment
and proposals of all developments should provide for, inter alia:
153.1. maximising reduction in direct and indirect GHG emissions;
153.2. maximising potential for further mitigation, including ‘sequestration offsets’,
ideally seeking a negative GHG balance;
153.3. optimising adaptation to impacts over the full life of the development, using
best available knowledge and modelling projections of future impacts,
which will become more extreme over time;
153.4. ensuring that such adaptations are not misdirected ‘maladaptations’, which
will fail and/or exacerbate impacts/increase vulnerability over time; and

153.5. contributing to restoration of ecological infrastructures to better enable
ecosystem-based adaptation, namely building improved resilience in
people, infrastructure and ecosystems.
154.

It is submitted that water availability, amongst other things, is a severe climate
change concern for South Africa, in particular in times of drought such as those
currently experienced. The White Paper confirms that “based on current
projections South Africa will exceed the limits of economically viable land-based
water resources by 2050. The adequate supply of water for many areas can be
sustained only if immediate actions are taken to stave off imminent shortages.”229

155.

The Long Term Adaptation Scenarios (“LTAS”)230 aim to respond to the White
Paper by developing national and sub-national adaptation scenarios for South
Africa under plausible future climate conditions and development pathways. The
LTAS reports acknowledge that impacts on South Africa are likely to be felt
primarily via effects on water resources.231 The LTAS report on implications for
the water sector states that “(a)t present, specific provisions for climate change
adaptation have been made in very few of the water resources planning tools.
There are some early attempts that have simulated simple scenarios of changed
surface water supply in reconciliation studies”232

156.

The LTAS records that “development aspirations in South Africa will likely be
influenced by opportunities and constraints that arise from climate change impacts
on the water sector. Key decisions would benefit from considering the implications
of a range of possible climate-water futures facing South Africa.”233
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157.

The LTAS acknowledges that “under a drier future scenario, significant trade-offs
are likely to occur between developmental aspirations, particularly in terms of the
allocation between agricultural and urban industrial water use, linked to the
marginal costs of enhancing water supply. These constraints are most likely to be
experienced in central, northern and south-western parts of South Africa, with
significant social, economic and ecological consequences through restricting the
range of viable national development pathways.” 234

158.

As detailed at paragraphs 23 to 39 above, the Project will have significant
implications on both the water quantity and quality in the area. The Applicant
submits that the Project is to obtain its water supply from the Colenso weir or the
Colenso Municipality and from the Thukela River. The Project will add a demand
on already-strained water resource.
3

demand as being around 198m /day,

As stated above, the FEIR reflects the
235

however this amount fails to factor in

additional water requirements of the Project such as FGD, and therefore is
incorrect. The actual water demand requirements of the Project, with FGD, will be
much higher.
159.

The failure to consider climate change implications shows a lack of policy
coherence with the national climate change response policy, INDC and Paris
Agreement and a disregard for the provisions of NEMAQA and NEMA which
require consideration of international obligations and GHG emissions as set out
above. Furthermore, this shows a failure to consider the anticipated and fastapproaching impacts of climate change, including diminishing of water resources,
which will, no doubt, have a significant impact on this Project, other projects,
human health and the environment.
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Second Ground of Appeal: The First Respondent’s Failure to Comply with NEMA section
24O(1)
160.

NEMA section 24O(1) requires that a competent authority “comply with this Act”236,
and account for all relevant factors when considering an EA; including inter alia: (i)
any pollution, environmental impacts or environmental degradation likely to be
caused if the application is approved or refused;237 (ii) measures to prevent,
control, abate or mitigate any pollution, substantially detrimental environmental
impacts or environmental degradation;238 (iii) the Applicant’s ability to implement
mitigation measures and to comply with any conditions in relation to the
Authorisation;239 (iv) feasible and reasonable alternatives, modifications or
changes to the activity that may minimise environmental harm;240 and (v) any
guidelines, departmental policies, and environmental management instruments
and any other information in the possession of the competent authority relevant to
the application.241

161.

It is the Appellants’ submission that the environmental impacts of the proposed
Project were not assessed adequately, or in some cases at all. This is detailed
further below.

162.

It is clear from this Appeal that the First Respondent failed to account for a number
of significant factors, in respect of the Project when granting the Authorisation, in
addition to those set out in the balance of the Appeal.

I.

Failure of the First Respondent to consider any pollution, environmental impacts or
environmental degradation likely to be caused if the application is approved or
refused

163.

Given the significant gaps of information in the FEIR and the lack of an adequate
assessment of the impacts, including cumulative impacts, of numerous aspects of
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the Project, the First Respondent could not have been in a position to discharge
the obligation to take into account the pollution, environmental impacts or
environmental degradation likely to be caused if the application were approved or
refused. Notwithstanding this, the First Respondent granted the Authorisation.

164.

The First Appellant’s submissions in the FEIR comments were that the FEIR failed
to adequately assess the impacts of the Project, including the cumulative impacts
of the Project and the proposed mine and associated infrastructure - along with
existing impacting activities in the area - on:

164.1. water resources, specifically groundwater and surface water;

164.2. air quality;

164.3. human health; and

164.4. climate change.

165.

The failure to adequately assess these impacts arises mainly from the substantial
lack of data on which to base any assessments – it is pointed out that there is an
entire chapter in the FEIR titled “Assumptions, Uncertainties and Gaps” 242 - as well
as the inclusion of incorrect data in the FEIR.
paragraphs 124 to 127 as well as below.

This is addressed above at

As a consequence of the lack of

adequate assessments of the environmental and health impacts of the Project, the
First Respondent has failed to take into account all the environmental impacts
associated with the Project, as well as any pollution or environmental degradation
likely to be caused.

166.

242

The inadequacies in each of the impact assessments are dealt with below.

FEIR page 297.

167.

The Failure to Assess the Water Impacts of the Project

167.1. The FEIR fails to assess the effect of the proposed project on the vital
water resources in the area in that:

167.1.1.

the large-scale water needed by coal-based power generation
will be drawn from an overburdened source in a water deficit
area, with no proper investigation of alternatives; and

167.1.2.

the surface water, fresh water and ground water assessments
show significant omissions and discrepancies, as they are
based on insufficient or unreliable data and they fail to
adequately assess the cumulative impacts of the Project
including the impacts of the Colenso mine and associated
infrastructure.

167.2. Figure 3 of the Surface Water Assessment (Appendix F1 to the FEIR)
(“SWA”)243 shows the close proximity of the power plant and the ash dump
to the natural catchment and area where streams flowing into the Thukela
River arise. This should provide ample warning that this project has the
potential to affect the aquatic ecosystems providing water to the Thukela
River and thus have impacts beyond the area of the Project site. Yet the
SWA fails to assess these potential impacts and also fails to adequately
delineate buffer zones for many of the streams. The SWA should have
also taken into consideration that there is typically high run-off during
summer, meaning that the 100m buffer for the rivers may not be sufficient
to protect the aquatic ecosystems.

167.3. The EAP states in the FEIR that the Project will not impact upon the
Thukela River or any wetlands.244

Not only is this incorrect - as it

contradicts, inter alia, the prediction in the FEIR that the pollution plume for
surface and groundwater will extend beyond the site boundary over the 25
243
244

FEIR page 14 Appendix F, Surface Water Assessment.
Item 487, N7 Section 44-50, Appendix N, FEIR.

year lifespan of the plant,245 but it also means that the potential impact on
external water sources has not been properly assessed. The maps in the
SWA specialist study show how the water on the site will run off to the
Thukela River,246 and the letter from EKZNW (attached to the DEIR as
appendix B4) notes that the Project area is traversed by the Thukela River
system, that “both FEPA and non FEPA wetlands have been identified on
the proposed site.”247 Furthermore, the FEIR states further that pollution
plumes can occur in the direct vicinity of the plant due to the possible coal
stockpiles, ash dams and storm water ponds. 3 wetlands are located
outside the plant boundary, which are likely to be impacted. 3 boreholes
will also be affected.248
167.4. The SWA omits significant information and lacks sufficient data, such as
evaporation data and rainfall data - which is woefully out of date - as well
as details concerning, inter alia:
167.4.1.

the water supply and total amount of water that the Project will
require.

The water sources are not clearly stipulated in the

FEIR.249 Furthermore, insofar as the quantity of water required
is concerned, the FEIR states “feedwater” requirements for the
Project as “70 tonnes per hour for 1050MW. Most of this water
will be retained on site, treated and reused as boiler water.
Approximately 95% of boiler blow down can be treated and
reused meaning that the water supply is reduced from 70 tons
per hour to 84,000 litres per day.”250
incorrect.

This estimation is

Based on the content of the SWA, the project’s

feedwater requirement is much higher;251

167.4.2.
245

the site of the water treatment plant;
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167.4.3.

the FGD requirements of the project.

A particular FGD

technology does not appear to have been selected as a
preferred alternative, despite the fact that the FEIR lists FGD as
one of the abatement technologies,252 to be implemented, and it
seems that the water requirements of an FGD system have not
been included in the water balance;

167.4.4.

impacts of possible water run-off from either (or both) of the
proposed coal staging areas, which are integral aspects of the
Project. The staging areas would be located within very close
proximity to Colenso (town) and would therefore have potential
significant impacts on the water resources of Colenso
residents;253

167.4.5.

the

water

requirements

for

the

implementation

of

the

recommended dust suppression measures in the FEIR. These
were not included in the calculation of the Project’s water
consumption,254

167.4.6.

the rivers shown on the maps in the SWA are not named or
identified in any way;255

167.4.7.

the potential water and health impacts on downstream users of
water have not been considered. This is an unjustifiable
oversight; and

167.4.8.

the impacts that the Colenso mine will have on water sources.
The mine is an integral aspect of the project, and its impacts
should therefore be taken into account in the consideration of
cumulative impacts of the project. The EAP states that “[a]
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separate assessment will be done for the proposed future mine
development. Cumulative impacts on the surface water in
relation to the power station (should authorisation be received)
will be assessed at that stage. It is not practical to assess
cumulative impacts for developments that currently have no
impact because they have not yet been developed.” 256 This
contradicts NEMA - and the entire purpose of EIAs for the
matter – which clearly requires that cumulative impacts be
assessed. Whether or not it is “practical” for the Applicant is
irrelevant.
167.5. The Geohydrological Assessment (Appendix E1 to the FEIR) (“GA”) fails
to adequately assess the groundwater impacts of the Project including,
inter alia:

167.5.1.

the impacts of the proposed Project on constructed wetlands.257
With regard to the potential contamination by hydrocarbons, it
fails to address fuel storage on the project site for machinery,
and the potential impacts thereof on groundwater; and

167.5.2.

the potential impacts of the ash dump on groundwater. The GA
also acknowledges the lack of sufficient information in stating
that, “as very little water quality data is available, the pollution
plume is simulated as a percentage of its source”, and “no Acid
Base Accounting results were available, therefore the expected
water quality of the seepage is unknown”.258

167.6. The FEIR acknowledges that “[a]t the time of writing the geohydrological
report no Acid Base Accounting results were available, therefore the
expected water quality of the seepage is unknown. Very little water quality
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data is available and therefore the pollution plume was simulated as a
percentage of its source”.259 The following gaps in the SWA are identified
in the FEIR: “(t)he exact geographic locations of all infrastructure should
be confirmed”; and “(a)ll outstanding infrastructure should be included with
its exact geographic locations, use, water volumes, and operational
philosophies…”.260

167.7. Based on the insufficient, misleading and inaccurate information
concerning the water impacts of the Project as referred to above, it is
evident that the GA and SWA in the FEIR do not constitute adequate
assessments of the impacts of the Project, and by virtue of these
shortcomings in the FEIR, the First Respondent cannot be said to have
assessed the water impacts of the Project as required by section 24O(1)(i)
NEMA.
167.8. Furthermore, disregarding KZN’s drought crisis in the FEIR is a failure to
acknowledge the true state of affairs and factual circumstances regarding
water availability in the country, which will no doubt impact on the
functioning of the Project, along with the health of South African people
and the environment.
167.9. It is vital that the First Respondent fully consider the impacts that the
Project will have on surface and ground water resources, including
wetlands. This includes an assessment of the potential for water runoff
and seepage on external water sources, as well as the impacts of water
abstraction. Leaving the outstanding issues to be dealt with in the WULA
process is also unacceptable, and does not constitute an adequate
assessment of the water impacts.
167.10. It is pointed out that authorising a project with potential significant and
irreparable impacts to water resources and dependent ecosystems would
further constitute a contravention of the duty of care in NEMA.261
259
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168.

The Failure to Assess the Air Quality Impacts of the Project
168.1. The two major failings in the Air Quality Impact Assessment (Appendix D1
to the FEIR) (“AQIA”) are that it does not have sufficient, reliable data on
which to base its assessments; and, secondly, that – based on the lack of
data and numerous additional shortcomings in the assessment - it fails to
adequately assess the air quality impacts of the project by, inter alia:

168.1.1.

failing to determine an air quality baseline for the Project;

168.1.2.

failing to provide site specific or meteorological data for
dispersion modelling.

For example the FEIR relies on data

(from Ladysmith) which is not representative of the Project area;

168.1.3.

failing to assess impacts of construction of the Project and/or
rail-veyor systems and subsequent operations of these
facilities;262

168.1.4.

failing to assess the air quality impacts of the coal stockpiling
and transportation of coal associated with the Project;

168.1.5.

relying purely on assumptions on control efficiencies for stack
emissions;

168.1.6.

failing to adequately assess the impacts of implementing FGD;

168.1.7.

failing to assess the impacts of mercury emissions – despite its
harmful impacts, the Minister’s notices of intention to declare

262

Table 9-2 in the FEIR refers to construction emissions related to “Operation of Power Station &
infrastructure” the other Table 9-2, “Aspect Description” clearly refers to operations at the power
station site, and Figure 9-2 refers to the predicted dust fallout rates, which refers to emissions from
the power station site. Table 9-4 (FEIR) refers to emissions related to “Operation of Power Station &
infrastructure”. The “Aspect Description” in Table 9-4, clearly refers to operations at the power station
site. No reference is made to the impacts from the construction and operation of the roads and railveyor systems associated with the Project.

mercury a priority pollutant under NEMAQA,263 as well as the
fact that South Africa is a signatory to the Minamata Convention
on Mercury;264

168.1.8.

providing an incorrect total GHG emissions figure of 1066.08
tons CO2-eq per year in the CBA. This was amended to 7.5
million tons of CO2-eq per year, in the FEIR (but not in the
CBA) following the First Appellant’s comments on the DEIR.
However, this is still incorrect and should in fact be an amount
of approximately 8.4 Mt CO2-eq per year;265

168.1.9.

assessing the air quality impacts of only a fraction of the
activities associated with the Project – thereby failing to identify,
quantify and assess all air emissions.266 The AQIA expressly
excludes vehicle dust entrainment from trucks at the mine and
power station and handling and storage of limestone at the
power station “as too little information was known and
assumptions could not be made at the time of the modelling”;267
and

168.1.10. failing to provide for and assess the impacts of the source of
two-thirds of the coal required at the full power station
production rate of 1050KW.

168.2. Furthermore, the estimate of the dust emission rate from power plant
construction activities is grossly erroneous. For example, Table 5-1 of the
AQIA268 reports an estimate of 0.00010378g/s as the emission rate of TSP
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GN 172 of 2014 and GN 6 of 2016 in terms of s29 read with s5 NEMAQA.
This is a a global treaty to protect human health and the environment from the adverse effects of
mercury. See http://www.mercuryconvention.org/Convention/tabid/3426/Default.aspx.
265
the FEIR stipulates annual production as being 8,266,153 MWh, which assumes about 90% plant
availability. This would therefore result in 8.4 Mt CO2-eq per year as opposed to 7.5 Mt CO2-eq per
year (which is based on 80% plant availability). As the economics of the Project are calculated on this
basis, this is in fact the figure that should be used for the calculation of the CO2 emissions.
266
Pages 19 and 84 Appendix D FEIR, Air Quality Impact Assessment.
267
P84 Appendix D DEIR, Draft Air Quality Assessment.
268
P46 AQIA, Appendix D1, FEIR.
264

(Total Suspended Particulate) from a construction site measuring 1000m
by 1000m, using the US EPA emission factor and equation: E=2.69
Mg/hectare/month of activity. The correct value, using the same method, is
103.78 g/s269 (or 104g/s rounded to the nearest g), a value 1 million times
higher.

168.3. A further flaw is that the stack emission rates of PM, NOx and SO 2 were
calculated using US EPA emission factors,270 without reference to the
applicable South African MES. No attempt is made to demonstrate how
the calculated emission rates,271 which may be based on different
emission control systems and corresponding stack concentrations, relate
to the applicable MES values or the design of the proposed power station.

168.4. The AQIA acknowledges that the information is incomplete. Yet the FEIR
'assumes' (as explained below) that the information is accurate and
complete.
assessment.

This is highly problematic and another fatal flaw in the
The FEIR appears to acknowledge that these sources

should be included in an impact assessment, but that this should be done
once further information is known. The FEIR does not acknowledge this
major omission as a limitation of the study, and states that “(t)he following
key assumptions and limitations of the study are given below: Data input
into the model has been based on the information provided by the
Applicant. It is assumed that the information provided by the Applicant is
accurate and complete at the time of modelling"272 (Appellants’ emphasis).
In other words, the AQIA has pointed out that the information is
incomplete, but the FEIR conceals or at least obscures this fact.
168.5. Even with the unreliable data, the AQIA notes that the maximum predicted
99th percentile daily PM10, PM2.5 and dust fallout concentrations due to
operations at the power station and coal mine will exceed the National

269

“Mg”= Mega-grams or 1 million grams. Thus for a 1000x1000m or 100ha site and a 30 day month,
TSP emissions E=2.69x100x1000000/(30x24x3600)=103.8g/s.
270
P55 AQIA, Appendix D1, FEIR.
271
Table 5-9 AQIA, Appendix D1, FEIR.
272
P297 FEIR.

Ambient Air Quality Standards (NAAQS)273 and World Health Organisation
(WHO) air quality guideline respectively.274 In response, the EAP states,
“[a]greed, but please note that no dust suppression measures were
assumed to be used for area and volume sources. It is anticipated that the
PM10, PM2.5 and dust emissions will be greatly reduced by using dust
suppression as can be seen in TABLE 6‐1: of the Air Quality Report.”275
This is an unacceptable response. Specific dust suppression measures
have very different control efficiencies. For example, the Table 6-1 referred
to, lists four different ‘recommended control measures’ for the ‘loading
stockpiles’ dust source, with control efficiencies varying from 25% to 99%.
Two or more ‘recommended control measures’ are listed for each of the
other sources in the table. The AQIA and the FEIR should have addressed
which combination of specific dust control measures, with corresponding
control efficiencies, should be incorporated into the project to minimise
emissions and to ensure that the relevant air quality standards are, as a
minimum, complied with.

169.

The FEIR Fails to Assess the Health Impacts of the Project

169.1. The FEIR fails to adequately assess the health impacts of the proposed
project and its associated infrastructure, in that it fails to include a health
assessment, and the health considerations which are included in the FEIR
do not provide sufficient information to determine, inter alia:

169.1.1.

how many people are impacted by the pollution from the
Project;

169.1.2.

at what concentrations (including the duration of exposure)
people could be impacted; or

273

GN1210 of 2009 and GN486 of 2012.
P6, 63, 78 and 79 AQIA, Appendix D1, FEIR.
275
Item 555 N7 Sections 44-50, Appendix N, FEIR at p415.
274

169.1.3.

what the health statistics are – of, for example, HIV,
tuberculosis, respiratory disease -

for people residing in

proximity to the project area.

169.2. Neither the FEIR nor the AQIA contains any information about the health
impact of the project vis-a-vis higher ambient air levels of pollutants. This
is despite the First Appellant’s specific request for such an assessment as
reflected in various submissions on the EIA process,276 and the fact that
the predicted dust fallout levels and emissions of PM10 and PM2.5 will not
meet the NAAQS or the WHO Guidelines.277

169.3. The serious health impacts known to be caused by coal fired power
stations are addressed above at paragraph 108 and 107.6.278

169.4. This failure to conduct a health impact assessment for the Project reveals
a disregard for the Project’s externalities. Limited – if any - benefit of
power generation is experienced by those that suffer from the pollution
emitted from the coal-fired power stations and who are left to bear all the
impacts and costs of the pollution.
169.5. A report by Prof. Rajen Naidoo,279 which was attached to the DEIR
comments, confirms that the lack of data on the current health status of
the community is of concern and that workers and community members
are at risk for a range of adverse health outcomes. The report is attached
as Annexure A9.
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See paragraph 127 of the DEIR comments and paragraph 168 of the FEIR comments.
P5-6 AQIA Appendix D1 FEIR.
278
See also the Eskom heath studies and reports which can be accessed at: http://cer.org.za/virtuallibrary/letters/eskoms-health-studies ; the GroundWork Report, ‘The Health Impact of Coal’2014,
available at
http://www.groundwork.org.za/specialreports/groundWork%20The%20Health%20Impact%20of%20C
oal%20final%2020%20May%202014.pdf ; and see ‘Health Impacts and Social Costs of Eskom’s
Proposed Non-Compliance with South Africa’s Air Emission Standards’ by Lauri Myllyvirta,
Greenpeace International. Available at
http://www.greenpeace.org/africa/Global/africa/publications/Health%20impacts%20of%20Eskom%20
applications%202014%20_final.pdf.
279
Prof Naidoo is a specialist in occupational and environmental health, with extensive experience in
studying the health impacts associated with industrial emissions.
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169.6. In attempting to justify the lack of a health study, the EAP states in the
FEIR that “[t]he plan of study for scoping was accepted without the health
assessment. The DEIR therefore does not have the health assessment
included.”280

This is a poor – and unacceptable - justification for this

substantial omission in the FEIR.

The mere fact that the FSR was

accepted without the express requirement for a health impact assessment
does not in any way confirm that the FEIR - as it is without the necessary
health assessment - meets the requirements of NEMA. Furthermore, the
fact that the specialist studies were, in any event, not informed by the FSR
and the FSR was accepted without adequate public participation as
referred to above at paragraphs 57 and 130 to 133, excludes the
Applicant’s reliance on the FSR.
169.7. In short, there is no baseline assessment of health, and this renders it
impossible to accurately assess the potential health impacts of the Project
on people residing in proximity to the Project.
169.8. The failure to conduct the health impact study is not because consultants
lacked the tools to do it - as is evidenced by studies conducted by
consultants for other projects. For example, the Airports Company of
South Africa was able to employ several studies to quantitatively assess
the health impact of increased air pollution from re-aligning the existing
primary runaway at the Cape Town International Airport.281
169.9. For the short, and long-term health effects, the coefficients specified by the
Committee on the Medical Effects of Air Pollutants (“COMEAP”) were used
in a project for the Airports Company of South Africa.282 COMEAP is an
expert Committee that provides advice to the UK Department of Health's
Chief Medical Officer, on all matters concerning the effects of air pollutants
280

Item 560 N7, Sections 44-50, Appendix N, FEIR at p416.
http://www.srk.co.za/files/File/SouthAfrica/publicDocuments/CTIA/March_2015/Appendices/445354_App6B_Draft_Air_Quality_Specialist
_Study_Part1.pdf
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Draft Air Quality impact assessment for the proposed Runway re-alignment at the Cape Town
International Airport; Health Effects Quantification at pages 2-9 http://www.srk.co.za/files/File/SouthAfrica/publicDocuments/CTIA/March_2015/Appendices/445354_App6B_Draft_Air_Quality_Specialist
_Study_Part1.pdf
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on health. The recommended coefficients for quantifying short-term
exposure to PM10, SO2 and NO2, utilised in the present study are outlined
below (COMEAP, 1998).

169.10. In various international studies, it has been indicated that there is
insufficient evidence to quantify the health effects of long-term exposure to
SO2, NO2 and O3.283 However, the evidence regarding the effects of longterm exposure to PM has increased in recent years. Based on new
evidence and quantitative estimates of the impact of the long-term effects
of particulate pollution on mortality, COMEAP has published coefficients
linking mortality to long-term exposure to PM2.5. These are summarised
and demonstrated in Table 2- 8 below:284
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Long-Term Exposure to Air Pollution: Effect on Mortality A report by the Committee on the Medical
Effects of Air Pollutants 2009
284
http://www.srk.co.za/files/File/SouthAfrica/publicDocuments/CTIA/March_2015/Appendices/445354_App6B_Draft_Air_Quality_Specialist
_Study_Part1.pdf.

170.

The Failure to Assess the Climate Change Impacts of the Project

170.1. The FEIR fails to adequately assess the impacts of the Project on climate
change in that it:

170.1.1.

states an incorrect total annual GHG emission estimate. The
FEIR purports to correct the error in the calculation of the
project’s GHG emissions. The stipulated total is, however, still
not necessarily correct as it relies on 80% plant availability. Yet
elsewhere, the FEIR stipulates annual production as 8,266,153
MWh,285 which assumes about 90% availability. This would
result in 8.4 Mt CO2 eq per year. Since the economics of the
project are calculated on this basis, it logically follows that this
figure should be used to estimate emissions. The total CO2-eq
per year figure has not been corrected at all in the CBA, which
still reflects an incorrect estimate total of 0.37 CO2/kWh;286

170.1.2.

fails to take into consideration the international stance on
climate change and national law and policy which necessitates
the consideration of climate change; and

170.1.3.

fails to consider the impacts that the project will have on natural
resources such as water and biodiversity – which will
undermine any adaptation measures.

170.2. The impacts of climate change and the FEIR’s failure to adequately
account for these impacts; the Project’s contribution to the impacts; and
the international and national obligations to mitigate climate change
impacts are dealt with above.

285
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FEIR page 302.
Table 2, p13 CBA, Appendix O3 FEIR.

170.3. The incorrect estimate figures for the Project’s GHG emissions are
substantial and result in the assessment of the climate change impacts of
the Project being fatally flawed.
170.4. The CBA refers to “four levers to reduce emissions” namely, “(u)tilising
better quality coal; (r)educing emissions from the power plant; (u)tilising
penalties such as carbon-taxes to influence emissions and (c)arbon
sequestration.”

The EAP further states in the FEIR that “[b]y using a

higher grade coal the emissions is (sic) reduced or stated another way,
emits less than another coal plant. The research shows otherwise, that a
better quality coal does reduce emissions. The technical specifications of
the FGD does (sic) show that it will reduce GHG emissions. Carbon tax is
provisioned by the developer and drives the behavior of the developer to
reduce their impact.”
170.5. Irrespective of the quality coal utilised for the Project operation or the
abatement equipment installed, this Project will still make a significant
contribution to South Africa’s GHG emissions.

Carbon tax and carbon

capture and storage (“CCS”) cannot be considered to be mitigation
measures which would be implemented by the Applicant. CCS is unlikely
to be implemented in South Africa, and in any event, it is not assessed as
part of the EIA for this Project.

Carbon tax is a regulatory measure

imposed by the state, which is not yet in force.

It is not a mitigation

measure.
170.6. As already submitted, coal-fired power stations are known to be one of the
largest contributors to SA’s GHG emissions.287 The failure adequately to
consider the environmental impacts that this Project will cause, on a local
and global level, is a significant irregularity.
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See
http://www.ieta.org/assets/EDFCaseStudyMarch2014/south%20africa%20case%20study%20march%
202014.pdf.

II.

Failure of the First Respondent to consider measures to prevent, control, abate or
mitigate any pollution, substantially detrimental environmental impacts or
environmental degradation and the Applicant’s ability to implement mitigation
measures and to comply with any conditions in relation to the Authorisation

171.

The Authorisation and FEIR stipulate only few mitigation measures. In addition to
the concerns regarding the mitigation measures contained in the conditions in the
Authorisation, expressed above at paragraph 119.2,288 the ability of the Applicant
to comply with such mitigation measures is doubtful for the following reasons:

171.1. the mitigation measures proposed by the Applicant in the FEIR and
Authorisation are limited and insufficiently detailed;

171.2. the proposed 9 hectare ash dump will have exceeded its capacity within
one year of the Project’s operation, in the event that the ash is not used for
brick-making or recycled, as the 9 hectares will not be sufficient space for
the amount of ash to be generated. The feasibility of utilising the ash for
brick-making and the recycling of the ash have in any event not been
adequately assessed in the FEIR. It is submitted that the facility should not
have been authorised for ‘recycling’ the ash when the FEIR does not
include a description or design of such a ‘recycling’ operation, or an
assessment of the impacts of such recycling. Furthermore the market and
demand of any local brick-making operation would be marginal in relation
to the volume of ash that has to be disposed.

Neither the FEIR nor the

Authorisation propose a viable method for disposing of the remainder of
the ash – which, if unutilised, will require an ash dump at least 70 hectares
in size.

It is foreseeable then that the ash will be dumped in an

uncontrolled way with a serious risk of water pollution and impacts on
human health and the environment;
171.3. according to the FEIR, the risks as set out in the reports such as the SWA
are regarded as low when mitigation is implemented.

The Appellants’

experience, however, has shown a poor track record on the part of
288

These pertain to, inter alia, conditions 77.1, 77.2, 77.3, 78 and 79 of the Authorisation.

industry to implement mitigation measures,289 and the Appellants have
seen very few effective compliance monitoring and enforcement measures
being implemented by the state in instances where mitigation measures
were not adequately imposed. As an example, the Appellants refer to the
prolific cases of acid mine drainage resulting from abandoned coal mines
in Gauteng, Mpumalanga and KwaZulu-Natal, and the severe impacts
which this has had for water resources and acidification of soil.290 The
SWA should have taken this into account in its assessment of the risks
posed by the Project to surface water. Reliance on the implementation of
mitigation measures, as the sole means to limit impacts on surface water,
would be inappropriate. There is also no proposal for monitoring river
health - using the mini-South African Scoring System (“SASS”)
methodology291 - of the streams in the vicinity of the mine or the power
plant; and
171.4. the conditions intended as mitigation measures in the Authorisation are
vague and lack sufficient detail and rigour to be adequately applied by the
Applicant and monitored and enforced.

The First Respondent’s Failure to Account for Feasible and Reasonable

III.

Alternatives

172.

The proper investigation of alternatives is an integral component of EIA. Section
23 of NEMA, which entails the general objectives of integrated environmental
management, provides that one of these general objectives is to:

289

See http://cer.org.za/full-disclosure for numerous examples of poor environmental compliance by
listed companies in South Africa.
290
See http://www.bdlive.co.za/national/science/2013/11/18/acid-water-problem-neglected-bygovernment. See also ‘Coal Mining on the Highveld and its Implications for Future Water Quality in
the Vaal River System’ by T S McCarthy and K Pretorius (2009). Note also a presentation by C.Z.
Ngubo of the Department of Economic Development, Tourism and Environmental Affairs (DEDTEA –
KZN) on the 17th September 2014 to the KZN North Catchment Conference wjere it was indicated
that a “major environmental problem associated with mining is AMD”. (Attachment 1: Geohydrological
Assessment In The NKZN Defunct Rehabilitated Coal Mines).
291
See https://www.dwa.gov.za/iwqs/rhp/methods/SASS%20Interpretation%20Guidelines.pdf.

“identify, predict and evaluate the actual and potential impact on the environment,
socio-economic conditions and cultural heritage, the risks and consequences and
alternatives and options for mitigation of activities, with a view to minimising
negative impacts, maximising benefits, and promoting compliance with the
principles of environmental management set out in section 2 [the NEMA
Principles]”.

173.

The EIA Regulations, 2014 also require that an EIA consider alternatives.292

174.

The Western Cape EIA Guideline to Alternatives, 2011 (the “Guideline to
Alternatives”) is of interpretive value when unpacking the methodology required for
the true assessment of alternatives as required by NEMA and the EIA
Regulations, 2014. According to the Guideline to Alternatives, the “no-go” option,
that is the option of no development, whilst acting in compliance with and
maintaining environmental norms and standards, must be assessed at the same
level of detail as the other feasible and reasonable alternatives. This is in line with
the definition of “alternatives” under regulation 1 of the EIA Regulations, 2014, as
“different means of meeting the general purpose and requirements of the activity
… and includes the option of not implementing the activity”.

175.

The CBA in the FEIR purports to assess a base case – being the “no-go” option and three alternatives, these being: to establish a coal-fired power station; to
establish a solar plant, with the same output as the coal-fired power station; and to
use the area for low cost housing.293 The rationale for including low-cost housing
as an alternative in the comparison is unclear.

176.

The No-Go Alternative

176.1. The Applicant and the First Respondent are obliged to consider, as a
suitable alternative to the Project in the circumstances, the “no-go
alternative”, which would be to abandon implementation of the Project
entirely.

292
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Appendix 3 para 3 EIA Regulations, 2014.
P5 CBA, Appendix O3, FEIR.

176.2. The Applicant asserts in the FEIR that the need for the project on a
national scale has been determined in terms of the IRP 2010 and “should
the no-go alternative be preferred the possibility exists that the target set in
the IRP will not be met.”294 We refer to the submissions made above at
paragraphs 74 to 93 regarding the issue of “need and desirability” and the
applicability of the IRP 2010 to dispute this contention by the Applicant
regarding the “no-go” alternative.
176.3. The CBA and FEIR contain no “no-go” analysis other than the lost
benefits, and the analysis is based on the current status of the
environment and the “historical problems” prevailing there - which are a
direct result from a previous coal-fired power station in the area. There is
no estimation of the value of the current livelihoods from agriculture,
subsistence or otherwise, and the no-go alternative has therefore not been
adequately considered.

177.

Renewable Energy as an Alternative
177.1. The CBA,295 as mentioned above, alleges incorrectly that “of the three
alternatives modelled, it was found that the Solar Power Plant was flawed
due to the following: It had a negative NPV, the cost of land was too high;
and the capital costs are very high. The project would require deep
subsidization by government, by as much as R79-billion, for it to proceed.
The cost-benefit ratio of the Solar Power Plant was calculated at 0.55.”296

177.2. The CBA considered renewable energy as an alternative and the possible
land uses have been compared. However, the analysis has not taken into
account or compared the impacts of the land uses for the proposed project
and solar as an alternative, specifically:
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177.2.1.

the environmental footprint of a coal-fired power station, and
associated mine and fly ash dump (specifically the impacts on
water resources) which is much larger than that of a solar
power plant for example;

177.2.2.

the CBA implies that the greater solar footprint means that a
solar plant would require more land than the coal project.
However, it does not take into account that a solar project would
not leave a pollution legacy beyond the lifespan of the project –
as the ash dump, mine and power plant will. It is again pointed
out that “new mines” are also required to provide two-thirds of
the project’s coal. The footprint comparison should have taken
into account the power station mines’ (both coal and solar)
costs, and not simply the land costs, and impacts to the land –
including the time and costs required to rehabilitate the land
(which requires long-term monitoring and management) at the
end of the Project’s lifespan; and

177.2.3.

the Project power station impacts are compared with existing
(and problematic and polluting) Eskom facilities, not with solar –
hence the air emissions and water use and pollution issues are
not assessed in terms of a comparison with solar power.

177.3. This is therefore not an adequate or accurate assessment of renewable
energy as an alternative to the Project. The selective use of data and
unsupported opinions contained in the CBA cannot be a substitute for
accepted and rigorous comparisons of the environmental impacts of
different technologies.

A Life Cycle Assessment (“LCA”) would have

shown the overwhelming environmental superiority of wind and solar
power over coal-based power, from a costs, health and environmental
perspective.297
297

Examples are: Anders Arvesen1, Åsa Grytli Tveten, Edgar G. Hertwich, Anders Hammer
Strømman. Industrial Ecology Programme (IndEcol) and Department of Energy and Process
Engineering, Norwegian University of Science and Technology (NTNU), NO-7491 Trondheim,

177.4. Further, the Project should be seen in the context of the renewable energy
procurement process (as detailed further below) and not confined to a
narrow “business as usual” paradigm.
177.5. The Appellants dispute the Applicant’s contentions regarding renewable
energy as an inadequate alternative to the proposed Project, and by
comparing studies of the costs of renewable energy to fossil-fuel based
energy, and whether wind and solar can meet baseload energy
requirements, submits the following:
177.5.1.

On a ZAR/Kw-h basis, the cost of energy from wind and solar
are starting to approach, if not fall below the cost of energy from
coal.

This

is

primarily

because

of

implementation

of

technological advances that lower the costs of energy from wind
and solar.298 By comparison, because coal-fired power plants
are mature technologies, no comparable reduction in the cost of
energy from this source is expected;

177.5.2.

the potential for job creation in the solar power industry is
greater than for coal power. Even the CBA states that a solar
plant would give rise to more jobs than a coal-fired power
plant;299

177.5.3.

the CBA gives an ‘electricity purchase’ price of R0.80 for coal
sourced power - this appears to be the price at which electricity
will be sold - yet it gives the ‘electricity purchase’ price (not the
selling price of electricity generated) for solar, this price being

Norway. Life-cycle assessments of wind energy systems. Email: anders.arvesen@ntnu.no.
INTERNATIONAL ENERGY AGENCY. PHOTOVOLTAIC POWER SYSTEMS PROGRAMME. Life
Cycle Inventories and Life Cycle Assessments of Photovoltaic Systems. IEA (International Energy
Agency) PVPS Task 12, Subtask 20, LCA. Report IEA-PVPS T12-02:2011. October 2011.
298
U.S. Energy Information Administration Levelized Cost and Levelized Avoided Cost of New
Generation Resources in the Annual Energy Outlook 2015
http://www.eia.gov/forecasts/aeo/electricity_generation.cfm at 5
299
Pages 17 and 18 of the CBA, Appendix O3, FEIR quotes a figure of 1, 050 workers for a solar
power plant, while the estimated total number of jobs for a coal-powered station is 300.

R1.37. This amount is outdated and is derived from one of the
Renewable Energy Independent Power Producer Procurement
Programme (“REIPPPP”) first round projects. The latest costs,
in the fourth bidding round of the REIPPPP, are: Solar PV:
R0.79/kWh; and wind: R0.61/kWh.300 Eskom’s present cost of
production is about R0.67/kWh and rising. This is therefore not
an equal or accurate comparison. At the very least, current
prices of solar should be considered, as well as the
undisputable fact that the price is continuously decreasing. This
is relevant as it is the future markets and process which will be
applicable when (if) the Project comes into operation. The fact
is that costs have come down and, from now onwards, the
comparable price is therefore 79c. This is what the Applicant
must compete with;
177.5.4.

there is no reason why the alternative renewable energy project
should be based in Colenso;

177.5.5.

developers of renewable energy projects are solving the
‘intermittency’ problem by use of emerging technology for the
storage and distribution of energy from solar and wind to the
extent that solar and wind energy systems can meet baseload
energy requirements; and

177.5.6.

various other reports have been published that show that in
some markets, the costs of producing electricity from renewable
energy is cheaper than coal or natural gas:301
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Kim Cloete, Energy Minister announces successful fourth round renewable-energy projects,
Engineering News, 16 April 15.
301
See: New York Times (November 23, 2014) "Solar and Wind Energy Start to Win on Price vs.
Conventional Fuels.” http://www.nytimes.com/2014/11/24/business/energy-environment/solar-and301
wind-energy-start-to-win-on-price-vs-conventional-fuels.html;
Devabhaktuni, V, Alam, M., Depuru,
S. S. S. R., Green, R. C., Nims, D., & Near, C. (2013). Solar energy: Trends and enabling
technologies. Renewable and Sustainable Energy Reviews, 19, 555-564.
http://techno.su.lt/~bielskis/straipsniai%20ir%20knygos/Solar%20energy%20Trends%20and%20enab
ling%20technologies.pdf ; Mason, J. E., & Archer, C. L. (2012). Baseload electricity from wind via
compressed air energy storage (CAES). Renewable and Sustainable Energy Reviews, 16(2)- 10991109

“While progress has been slow but steady over the last two
decades, the current efforts of industry leaders and researchers
have greatly reduced costs and improved efficiencies, thus
increasing the demand for SESs [solar energy systems]. As the
price of solar continues to drop amidst the rising cost of fossil
fuels, the next decade is sure to see solar power as a primary,
integrated, and cost-effective power source that reduces
environmental impacts and increases energy security."302

177.6. In line with the reducing costs of producing electricity from renewable
energy, bid prices for renewable energy (that is the price paid by Eskom to
the renewable energy producer per kWh) has decreased significantly since
the beginning of the REIPPPP. In the DoE’s “State of Renewable Energy
in South Africa 2015” it is submitted that:
“Bid prices have fallen markedly from round to round. The average per
kWh tariff for the portfolio, in April 2014 terms, has declined by 68% when
compared with the first bid window ….. The tariffs bid into the programme
demonstrated the effectiveness with which the competitive bidding process
leveraged technology advancements and international price trends as well
as the increasing competitiveness of RE as a generation supply option.”303
177.7. The Appellants submit that the Applicant’s assessment of renewable
energy is based on incorrect information and arbitrary considerations,
manufactured so as to show coal-fired power as the more “cost-effective”
and practical option. The information above proves this to be false and

https://www.researchgate.net/profile/James_Mason12/publication/228451679_Baseload_electricity_fr
om_wind_via_compressed_air_energy_storage_%28CAES%29/links/542f37110cf277d58e91ef3a.pdf
at 1100 – 1105. See also Pfenninger, S., Gauché, P., Lilliestam, J., Damerau, K., Wagner, F., &
Patt, A. (2014). Potential for concentrating solar power to provide baseload and dispatchable power.
Nature Climate Change, 4(8), 689-692.
302
Devabhaktuni, V., Alam, M., Depuru, S. S. S. R., Green, R. C., Nims, D., & Near, C. (2013). Solar
energy: Trends and enabling technologies. Renewable and Sustainable Energy Reviews, 19, 555564.
http://techno.su.lt/~bielskis/straipsniai%20ir%20knygos/Solar%20energy%20Trends%20and%20enab
ling%20technologies.pdf
303
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there is no justification for excluding renewable energy alternatives. The
First Respondent should therefore not have approved the FEIR without a
proper consideration and analysis of the alternatives.

177.8.

The Appellants point out that the findings of the FEIR and the CBA, and
the decision of the First Respondent, would be substantially different if the
assessment had taken into account:

177.8.1.

South Africa’s significant, world-leading potential for solar and
wind energy;304

177.8.2.

the dramatic decrease in costs of renewable energy;

177.8.3.

the short start-up time for renewable energy plants such as
wind, solar photovoltaic and concentrated solar power systems;

177.8.4.

the sustainable and voluminous employment opportunities
offered by the renewable energy industry;

177.8.5.

the health benefits of renewable energy as compared to other
energy sources;

177.8.6.

the

benefits

for

the

environment,

both

nationally

and

internationally, as a result of the zero GHG emissions and
limited impact on water and air quality; and

177.8.7.

the LCA of both the proposed Project and a solar power plant in
relation to heath costs; associated mining and rehabilitation;
pollution; and use (and alienation) of ecosystem goods and
services.

304

See http://www.engineeringnews.co.za/article/renewables-group-makes-case-for-combined-windsolar-baseload-alternative-2015-07-06; and http://www.energy.org.za/announcements/176-eskom-ssere-wind-farm-now-fully-commercially-operational for information on Sere Wind Farm.

178.

Low Cost Housing as an Alternative

178.1. Insofar as low cost housing has been considered as an alternative to the
Project,305 it is submitted that this is wholly inappropriate.
housing cannot be regarded as

Low cost

“economic development”, and cannot

rationally be compared with a development such as the present Project.
Both are based on completely different needs and outcomes. It is not clear
why this was considered as a feasible and reasonable alternative.

IV.

Failure of the First Respondent to Consider Applicable Policies Relevant to the
Application

179.

It is submitted that the First Respondent, in granting the Authorisation, failed to
account for the White Paper,306 which is addressed above at paragraphs 150 to
159.

180.

The White Paper acknowledges, inter alia, that:
“although there will be costs associated with South Africa’s adaptation and GHG
emission reduction efforts, there will also be significant short and long-term social
and economic benefits … Furthermore various economic studies have shown that
the costs of early action will be far less than the costs of delay and inaction”. 307

181.

In its objectives, the White Paper records that it will:
“effectively manage inevitable climate change impacts through interventions that
build and sustain South Africa’s social, economic and environmental resilience and
emergency response capacity [and] make a fair contribution to the global effort to
stabilise GHG concentrations in the atmosphere.”308

305

FEIR CBA Appendix O3 page 10.
Available at http://www.sanbi.org/sites/default/files/documents/documents/national-climate-changeresponse-white-paper.pdf
307
Page 11, National Climate Change Response Objective, National Climate Change Response
White Paper.
308
Page 11, National Climate Change Response Objective, National Climate Change Response
White Paper.
306

182.

This White Paper confirms, among other things, that “South Africa is a water
scarce country with a highly variable climate and has one of the lowest run-offs in
the world – a situation that is likely to be significantly exacerbated by the effects of
climate change.”309

183.

The White Paper clearly indicates the intention of the government to take positive
steps to address issues of air quality and climate change in South Africa. In light
of this intention, a focus on further emissions-intensive and energy inefficient
power generation is counter-intuitive and inappropriate.

Long-term policy

decisions concerning infrastructure investments must consider climate change
impacts, so as to avoid locking South Africa into emission-intensive technology,
whilst short-term mitigation is primarily energy efficiency and “demand side
management”, together with increasing renewable energy investment.310
184.

In granting the Authorisation, and given the significant GHG emissions of coal-fired
power stations, the First Respondent has directly contradicted the intentions of the
White Paper and consequently contravened section 24O(1)(b)(viii) NEMA.

Third Ground of Appeal: The First Respondent’s Failure to Comply with NEMA section
24(4)

185.

NEMA section 24(4) requires, inter alia, that, in considering the application for the
Authorisation, the First Respondent: (i) account for the NEMA Principles and the
objectives of integrated environmental management, (ii) properly assess the
activity’s potential environmental impacts; and (ii) ensure there are adequate
public information and participation procedures.
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Page 17, Section 5.2: Water, National Climate Change Response White Paper.
For example Anamika Singh et al (2013) “Demand Side Management: Augmenting Tool in Energy
Security And Climate Change.” International Journal of Advances in Engineering Science and
Technology, Volume 2, Number 2 http://www.sestindia.org/wp-content/uploads/2013/10/Volume2Number-2PP-287-292x.pdf.
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186.

These requirements overlap with those under the NEMA Principles and under
NEMA section 24O. As such, the First Respondent’s failure to comply with such
requirements is explained above.

Fourth Ground of Appeal: The First Respondent’s Failure to Comply with the NEMA
Regulations, 2014

I.

Assessment of Need and Desirability

187.

Regulation 18 of the EIA Regulations, 2014 requires that the competent authority
has regard for sections 24O and 24(4) of NEMA as well as “the need for and
desirability of the undertaking of the proposed activity”.

This requirement is

supported by the DEA’s Guideline on Need and Desirability,311 which, inter alia,
illustrates the relationship amongst the financial viability, sustainability and need
and desirability of a proposed activity:
“Financial viability must be considered within the context of justifiable economic
development, measured against the broader societal short-term and long-term
needs. While the financial viability considerations of the private developer might
indicate if a development is "do-able", the "need and desirability" will be
determined by considering the broader community's needs and interests as
reflected in an IDP [Integrated Development Plan], SDF [Spatial Development
Framework] and EMF [Environmental Management Framework] for the area, and
as determined by the EIA. While the importance of job creation and economic
growth for South Africa cannot be denied, the Constitution calls for justifiable
economic development. The specific needs of the broader community must
therefore be considered together with the opportunity costs and distributional
consequences in order to determine whether or not the development will result in
the securing of ecological sustainable development and the promotion of justifiable
social and economic development - in other words to ensure that the development
will be socially, economically and environmentally sustainable.”312

311
312

GN 891 of 20 October 2014.
2014 Need and Desirability Guideline at page 11.

188.

As set out at paragraphs 74 et seq above, the Applicant relies on the IRP of the
DoE as a fundamental basis for its argument for the need and desirability and
general sustainability of the Project.

189.

However, and as set out at paragraphs 81 to 93 above, the requirements of the
IRP are not tantamount to and cannot be equated with the need and desirability of
the authorised Activities.

II.

Assessment of all Cumulative Impacts

190.

The EIA Regulations, 2014 define cumulative impacts as “in relation to an activity
… impact of an activity considered together with the impact of activities associated
with that activity, that in itself may not be significant, but may become significant
when added to the existing and reasonably foreseeable impacts eventuating from
similar or diverse activities”.313

191.

Paragraph 3(j)(i) of Appendix 3 of the EIA Regulations, 2014, requires an EIA to
contain an assessment of each identified potentially significant impact and risk
including, inter alia, cumulative impacts. The First Respondent must reject the
FEIR if it does not substantially comply with the requirements of NEMA and the
EIA Regulations, 2014.314

192.

The EIA process failed to include the assessment of a number of potentially
significant impacts, despite the First Respondent’s conclusion that “sufficient
assessment of the key identified issues and impacts have been completed”.315
These potentially significant impacts which were not addressed include:
192.1. the cumulative effect of the air emissions from the Project in the area (as
detailed at above), not least the health and global external costs
associated with the social cost of the Project’s CO2 emissions (see
paragraphs 107 to 108);
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Regulation 1(1) NEMA EIA Regulations, 2014.
Regulation 18 EIA Regulations, 2014.
315
The Authorisation Annexure I: Reasons for the Decision paragraph 2.
314

192.2. the cumulative effect of detrimental water quantity and quality in an area of
significant water shortage and hydrological sensitivity (see paragraphs 23
to 39 above);
192.3. the cumulative effect of the loss of wetlands as an important holistic
hydrological system as at paragraphs 31 to 38 above, which affords no
consideration to the particularly invaluable nature of those ecosystems to
be destroyed by the proposed coal station; and
192.4. the impacts associated with the further EAs in respect of: (i) the
construction and connection of Eskom power lines to the Project; and (ii)
the establishment of a rail siding for the transportation of coal and the coal
staging area, which are allegedly to be considered as part of separate
processes - despite this contravening the basic integrated environmental
management processes under NEMA, as well as the impacts associated
with the Colenso mine to be developed, and additional mines that will be
required to supply the Project.

193.

In light of the above, it is submitted that the FEIR fails to adequately assess
cumulative impacts of the Project and therefore does not comply with paragraph
3(j)(i) of Appendix 3 of the EIA Regulations, 2014.

Accordingly, the First

Respondent was under an obligation to refuse the application.

194.

In instances where the risks of cumulative impacts are recognised as being high,
such as in the case of the air quality and water impacts (and in particularly in times
of drought such as those currently experienced), it is submitted that the First
Respondent failed to attach sufficient weight to the severity of the impacts and
should have refused the Authorisation on this basis alone, or, at the very least
(and in application of the Precautionary Principle), should have required that
further, more detailed, investigation into the impacts be conducted.

Fifth Ground of Appeal: The First Respondent’s Breach of Constitutional Requirements

195.

In failing to undertake a proper consideration of all environmental impacts and to
require proper public participation in the EIA process prior to granting the
Authorisation (and as detailed above), the First Respondent has failed to ensure
an environment not harmful to health and well-being and to protect that
environment in the manner set out in the Constitution section 24, and it has failed
to give effect to the right to access to information as required by the Constitution
section 32 and the right to just administrative action required by section 33.

CONCLUSION
196.

The First Respondent’s decision to authorise the Project is unlawful, in that it failed
to comply with NEMA, NEMAQA and NEMWA. Further, the conditions of the
Authorisation are vague and unenforceable, with the Authorisation failing to give
effect to the constitutional environmental and public participation rights.

197.

For all of these reasons, the Appellants submit that the appeal should succeed
and that the Authorisation granted to the Second Respondent by the First
Respondent should be set aside.

198.

The Appellants further submit that, pursuant to the First Respondent’s unlawful
conduct as set out above, there are grounds for judicial review under PAJA
because the Authorisation comprises administrative action that inter alia:
198.1. failed to comply with a mandatory and material procedure or condition
prescribed by the empowering provision;316
198.2. was procedurally unfair;317
198.3. is unconstitutional or unlawful;318

316

PAJA section 6(2)(b).
PAJA section 6(2)(c).
318
PAJA section 6(2)(d), (f)(i) and (i).
317

198.4. was taken because of the consideration of irrelevant considerations and
the failure to consider relevant considerations;319
198.5. is not rationally connected to the information before the First Respondent
in making the Authorisation or to the reasons provided by the First
Respondent for the Authorisation;320 and
198.6. is so unreasonable that it could have been granted by no reasonable
person.321
199.

The Appellants further reserve their rights to approach a court to contest the
constitutional validity of the Appeal Regulations and the NEMA EIA Regulations,
2014.

DATED at CAPE TOWN on this the 1st day of MARCH 2016.
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