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Ziyaad Hassam       
Director: Appeals and Legal Review  
Department of Environmental Affairs 
By email: AppealsDirectorate@environment.gov.za 
 
Copied to: 
Heloise van Schalkwyk 
By email: HVanSchalkwyk@environment.gov.za  
 
 
 

Your ref: Ziyaad Hassam 
Our ref: RH/NL  
Date: 18 April 2016 

 
 
Dear Ziyaad 
 
RECOMMENDATIONS REGARDING THE NATIONAL ENVIRONMENTAL MANAGEMENT ACT: NATIONAL APPEAL 
REGULATIONS, 2014 
 
1. We refer to the National Environmental Management Act (NEMA): National Appeal Regulations published in 

Government Notice R993 of Government Gazette 38303, on 8 December 2014 (“the Appeal Regulations”).  
 

2. For the reasons set out below, we address this correspondence to you to request that the Appeal Regulations be 
amended to address concerns particularly related to their possible violation of the right to just administrative 
action as contained in the Constitution,1 and the requirements of the Promotion of Administrative Justice Act, 
2000 (PAJA). 

 
3. As you are aware, the Centre for Environmental Rights (“the Centre”) is a non-profit law clinic which acts for 

numerous environmental justice and community-based organisations for whom the Appeal Regulations are 
particularly important.  These organisations include: groundWork (gW); the South Durban Community 
Environmental Alliance (SDCEA); the Vaal Environmental Justice Alliance (VEJA); Earthlife Africa Johannesburg 
(ELA); the Highveld Environmental Justice Network (HEJN; the Mining and Environmental Justice Community 
Network of South Africa (MEJCON-SA); and the Federation for a Sustainable Environment (FSE). 

                                                 
1 S 33 of the Constitution of RSA. 
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4. We have previously submitted comments on the draft Appeal Regulations, on 22 September 2014 (“the previous 

comments”), in which recommendations were made for amendments to both the Appeal Regulations and the 
NEMA Environmental Impact Assessment Regulations, 20142 (“EIA Regulations, 2014”).   A copy of the previous 
comments is attached.   

 

5. As you are aware, in gW and SDCEA’s recent appeal of the environmental authorisation granted to prospective 
independent power producer Colenso Power (Pty) Ltd for the establishment of the proposed 1050MW Colenso 
coal-fired power plant in Kwa-Zulu Natal, we, on behalf of our clients, submitted that the Appeal Regulations and 
the EIA Regulations 2014 are unconstitutional as they unjustifiably limit the environmental right,3 the public 
participation rights of interested and affected parties (I&APs), and the right to just administrative action.4 This 
appeal reserved the appellants’ right to approach a court for an order of Constitutional invalidity. 

 

6. Now that the Appeal Regulations have been in force for more than one year, and we and our clients have some 
practical experience in implementing the Appeal Regulations, we are well-placed to highlight some of the concerns 
that we and our clients have with the Appeal Regulations, and to request that they be amended to address these 
issues.  Below, we first set out these concerns, and then make suggestions for the amendment of the Appeal 
Regulations. 

 
Inadequate timeframe to launch, respond to and consider an appeal 

 

7. We submit that: the 20 calendar days afforded to an appellant to submit an appeal; the subsequent 20 calendar 
days afforded to a respondent to respond; the 20 calendar days for an appeal authority to consider and decide an 
appeal upon receiving the administrator’s recommendation; and the absence of an opportunity to request 
condonation for the late filing of an appeal or a response thereto violate the right to just administrative action, as 
well as various National Environmental Management principles contained in NEMA’s s.2.  

 
8. It must be noted that the 20 day timeframe provided to submit an appeal and a response exacerbates the 

difficulties of many I&APs in accessing the technical and legal expertise required to be advised of the impacts of 
an environmental authorisation and to prepare and submit an appeal, or oppose an appeal and participate 
meaningfully in the appeal process. Many I&APs do not have access to and cannot afford legal assistance nor the 
assistance of technical experts.  Expecting them to submit an appeal or response thereto within only 20 days – 
especially when there is no opportunity to request condonation or a time extension beyond the 20 day period – 
is, we submit, a clear curtailment of their rights to a fair process and the right to an environment not harmful to 
health or wellbeing.5 This is worsened by the significant challenges - including unjustifiable refusals, failures to 
respond and extensive delays – in accessing information. 

 
Denial of an appellant’s opportunity to address new issues raised in an answering statement 

 

9. A fair administrative process demands that an appellant has the opportunity to respond to new information raised 
in a respondent’s responding statement, including by relying on additional records that may have come into its 
possession subsequent to the submission of the appeal.   
 

10. Although nothing precludes an appellant from submitting further information to an appeal authority subsequent 
to the submission of the appeal, in the absence of a fair procedure whereby additional information must be 
brought to the attention of both parties, and without any specific legislative provision for the additional 

                                                 
2 GN R982, GG 38282 of 4 December 2014. 
3 Section 24 of the Constitution of RSA. 
4 Section 33(1) of the Constitution of RSA states that “Everyone has the right to administrative action that is lawful, reasonable 
and procedurally fair.” 
5 Section 24 of the Constitution of RSA. 
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information to be taken into account by the appeal authority, it cannot be said that the current process complies 
with the requirements of PAJA.   
 
 
Recommendations 

 

11. While we do not repeat our previous comments in detail, our subsequent experience in applying the Appeal 
Regulations has the result that we stand by the submissions and recommendations made therein, and we 
reiterate that amendments to the Appeal Regulations are necessary to bring the Appeal Regulations in line with 
the requirements of the Constitution, PAJA and the s.2 NEMA principles aimed at promoting sustainable 
development and environmental management that places people and their needs at the forefront of its concern.6 

 
12. To the extent that it is not possible to amend the Appeal Regulations as recommended in our previous comments, 

we submit that, as a minimum, the Appeal Regulations should be amended as set out below. Although the 
implementation of these amendments will go some way to improving the Appeal Regulations, we make these 
suggestions with full reservation of our rights to challenge the Appeal Regulations in future: 

 

12.1. regulation 4(1) requires the appellant to bring the appeal to the attention of any I&AP and every organ of 
state with an interest in the matter. This places an unreasonable burden on an appellant who is not an 
applicant. It is submitted that this regulation should be amended by deleting the obligation on the 
appellant to submit a copy of the appeal to any registered I&AP and any organ of state with an interest 
in the matter in circumstances where the appellant is not the applicant. It is submitted that the obligation 
to bring the appeal to the attention of all I&APs and organs of state with an interest in the matter should 
lie either with the applicant - irrespective of whether it is the appellant - or with the appeal administrator. 
The applicant will have a database of I&APs and interested state organs through the EIA process; 

12.2. regulation 4(1)  and regulation 5 should be amended to provide for the submission of an appeal within, 
at least, 30 days of receipt of notification of a decision on an environmental authorisation, and the receipt 
of an appeal submission, respectively.  30 days is the minimum time period provided for comment in 
terms of the EIA Regulations, 2014. We submit that even 30 days is an insufficient amount of time to 
consider and obtain expert advice on an environmental impact report, specialist reports, and 
environmental authorisation for purposes of considering an appeal and thereafter to prepare an appeal. 
However, it is submitted that, at the very least, the time periods for submitting an appeal and a response 
should not be less than the legislated period for commenting on a report in an EIA process.  A period of 
40 days for the submission of an appeal would be more appropriate (perhaps with 10 days for submission 
of a notice of intention to appeal and 30 days thereafter for the appeal itself); 

12.3. regulation 4(2) must be amended to allow for an appellant to submit an appeal in any format, not strictly 
the appeal form obtainable from the appeal administrator as the provision currently provides.  As long as 
the appeal content reflects the information required by the Appeal Regulations, the format of the appeal 
should be in the appellant’s discretion; 

12.4. regulation 7(3) must be amended to afford the appeal authority at least 30 days to reach a decision on 
the appeal upon receiving the recommendation on the appeal by the appeal administrator. We 
understand that some appeal authorities are having difficulty meeting the prescribed timeframes. An 
extension of the timeframe to at least 30 days would be more reasonable; 

12.5. the Appeal Regulations must be amended to provide the appellant with an opportunity to respond to any 
new information raised in the respondent’s responding statement, and any new and relevant information 
which has arisen since the institution of the appeal, by submitting an answering statement within 20 days 
of receiving a responding statement; and 

12.6. the Appeal Regulations must make provision for the appeal authority to condone the late filing of an 
appeal, response, or answer (once provision is made for this in the Appeal Regulations), where there is 
good cause to do so. 

                                                 
6 Sections 2(2) and (3) NEMA. 
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13. We point out that these are broad recommendations and we request that you refer to the previous comments 

for our proposals regarding the rewording and restructuring of the relevant provisions. 
 
14. Please let us know should you have any queries or require any further information. 
 
Yours sincerely 
CENTRE FOR ENVIRONMENTAL RIGHTS 
 

per:  
Robyn Hugo 
Attorney and Programme Head: Pollution and Climate Change 
Direct email: rhugo@cer.org.za 
 
 
 
 
 


