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Dear Inspector Readers

Welcome to the quarterly newsletter that brings you all the latest news,

reviews and interviews from the Inspectorate. We know that the end of

the financial year can be a bit tough with lots of scrambling to complete

performance reviews, new business and procurement plans etc. To take

your mind off these stressful tasks, we have compiled a 12th edition of

‘The Inspector’ to motivate and inspire you for the forthcoming year.

In “All Rise in Court”, we explore a series of court cases: the first looks at

the use of S34 of NEMA in finding a director personally criminally liable

for the illegal activities of his company. Secondly, we move to the

Western Cape to a case dealing with the rights to privacy in relation to

ivory items on public display in a curio shop. Finally, the issue of liability

for acid mine drainage under administrative notices is explored in an

ongoing series of cases involving Harmony Gold. A related article

completes this section and provides some advice on how to deal with

non-compliant corporate entities that fall under liquidation.

The EMI Capacity Building slot provides insight into the training of

sample-takers for the Barcode of Wildlife Project; as well as the recent

training of dog handlers operating under the SARS Detector Dog Unit in

CITES and other cross-border environmental concerns. We also

introduce you to Global Environmental Facility project that is centred

around the strengthening of Wildlife Enforcement and will see the

execution of several key interventions in the next 4 years.

We cover both ‘green’, ‘brown’ and ‘blue’ sectors in the “Someone’s

Been Busy” inserts and tell you about operations aimed at illegal off-road

driving; the verification of rhino horn stockpiles under the control of

private persons; and inspections to assess the management of chemicals

by the farming sector. The recent launch of the local authority EMIs in

Gauteng in November 2013 saw 27 new EMIs join the Inspectorate

forces.

We round off this edition by introducing 2 hard-working and dedicated

EMIs employed at CapeNature and the North West Parks and Tourism

Board. Find out what drives these individuals – both on and off the EMI

field.

Finally, the Inspector team would like to thank Heloise, who you will know

for her contributions to the ‘Legally Speaking, All Rise in Court’ and ‘Nice

to Meet You’ segments – she has been promoted to deal with Appeals in

DEA.

Happy reading….



MARK JONATHAN GOLDBERG V DIRECTOR OF PUBLIC 

PROSECUTIONS: WESTERN CAPE (Case no. A446/12)

Mr Goldberg was convicted and sentenced under the Nature Conservation Ordinance 19 of 1974 (“the Ordinance”) for charges of

possession of items made of ivory, as well as possessing or exposing this ivory for the purposes of sale without the requisite permits. The

ivory was found at a curio shop (belonging to his late mother and) at which Mr Goldberg was employed, Mr Goldberg’s home and at his

mother’s home. Mr Goldberg, aggrieved by the sentence, noted an appeal to the Western Cape High Court. Although a number of issues

were raised, we deal only with those aspects relating to the search and seizure of the ivory. A full case note appears on the D6

communicator.

On 17 August 2009, two conservation officials, accompanied by a number of police officials, visited the curio shop. The majority of the ivory

items found were on display and could be seen even before entering the shop. Mr Goldberg could not produce the necessary

documentation to prove that this possession was lawful. He was arrested and the items seized. The police officers and conservation

officials were acting without a warrant as they were authorized to do by the Ordinance.

Section 21(1)(f), (h) and (i) confers the powers to conduct an investigation without a warrant and without permission to enter land or

premises and seize anything that in the authority’s opinion may afford evidence of the commission of an offence. These powers are

exercisable by nature conservation officers.

Mr Goldberg’s counsel argued that section 21(1) of the Ordinance unjustifiably violated Mr Goldberg’s constitutionally entrenched right to

privacy. Counsel asked the court to find paragraphs (f), (h) and (i) of section 21(1) of the Ordinance constitutionally invalid. The court

declined to entertain the constitutional challenge. It said that even if the provisions were found to be unconstitutional, and this was

confirmed by the constitutional court, the declaration was unlikely to operate retrospectively and would thus be of no assistance to Mr

Goldberg in this instance.
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LANDMARK RULING: MANAGING DIRECTOR FOUND GUILTY AND

SENTENCED FOR AN OFFENCE COMMITTED BY THE COMPANY FOR

WHICH HE ACTED AS A DIRECTOR

Blue Platinum Ventures (Pty) Ltd commenced with a listed activity without first obtaining the necessary EIA approval as it was obliged to

do in terms of Section 24 of the NEMA. This unlawful commencement caused harm to the surrounding environment. Charges were brought

against the company in terms of, inter alia, section 24F of NEMA. In addition, section 34 of the NEMA was utilised to charge the managing

director, Mr Maponya, in his personal capacity, for failing to take all reasonable steps that were necessary in the circumstances to prevent

the commission of the offence by the company (i.e. for failing to ensure that the company obtained prior environmental authorisation before

commencing with the listed activity in question). Knowing that authorisation was required prior to commencing with the listed activity, Mr

Maponya nevertheless allowed, or caused, the company to act in contravention of the relevant laws.

Mr Maponya pleaded guilty. He was sentenced to 5 years’ imprisonment,

suspended for 5 years, on condition that he does not commit the same or similar

offence, and that he ensures that the affected area is rehabilitated within 3 months.

There was no separate sentence or fine imposed on the company. The

rehabilitation is estimated to cost some R6.8 million.

The court balanced Mr Goldberg’s right to

privacy with the law officials’ duties. It

noted that the shop was open to the public,

that the items were on public display, could

be seen from outside of the shop and were

thus in plain view of the officials.

This being so, the court held that there was no reasonable right to privacy in relation to the items displayed in the shop; that the officials

were entitled to enter the public part of the premises to make enquires and when the documents required could not be produced they were

entitled to arrest Mr Goldberg and to seize the ivory. The conduct of the officials was accordingly found not to have violated Mr Goldberg’s

reasonable right to privacy in the circumstances.

The court went further. It said that even if the search was not lawful, section 35(5) of the Constitution provides that evidence obtained in a

manner that violates any right in the Bill of Rights must be excluded if the admission thereof would render the trial unfair or

otherwise be detrimental to the administration of justice. In the circumstances, the court allowed the evidence to be admitted as it was

considered not to be subject to the section 35(5) exclusion.

The court noted that the illegal trade in ivory is a scourge which has attracted united international attention. It is important that it

should be combatted.

This conviction should serve as a powerful disincentive to directors who disobey

environmental laws. There is nothing like a criminal conviction and term of

imprisonment to focus the minds of directors who might otherwise perform a

simple cost benefit analysis. Nicole Limberis, EMI Legal Support, DEA

Nicole Limberis and Heloise van Schalkwyk, DEA

http://en.wikipedia.org/wiki/File:African_Bush_Elephant.jpg
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THE HARMONY SAGA 2005 -2013: Pollution in the KOSH Basin

Section 19 of the National Water Act 36 of 1998

Duty of care on a ‘landholder’ to take measures to guard against pollution

Where a corporate entity, responsible for causing significant pollution or degradation, receives an administrative enforcement notice, that

entity has a duty to comply with the instructions set out therein. Saddled with this burden, corporate entities will do what they can to

manoeuvre around it. Challenging an administrative enforcement notice in court, severing ties with the land to which the administrative

enforcement notice relates or winding-up a company are some of the avenues that a corporate entity may utilise to evade liability. In what

follows we look at certain aspects of the saga surrounding the pumping of water in the KOSH Basin. We briefly consider whether or not a

corporate entity may be directed to take anti-pollution measures on land belonging to another person; whether or not severing ties with

the land to which the administrative enforcement notice relates extinguishes the duties contained therein; and the legal effect of a

liquidation on the duty of a corporate entity to comply with an administrative enforcement notice.

Round 1 & 2: Harmony Gold Mining Co Ltd v Regional Director: Free State, Department of Water Affairs and Forestry 2006 JDR

0465 (SCA)

Five gold mining companies conducted gold mining operations in an area in the North West known as the KOSH basin. Stilfontein,

Buffelsfontein and Hartebeesfontein occupied the shallower mines while Harmony and Anglogold conducted mining operations on the

deeper mines. The five mines were connected underground.

If water from the mines comes into contact with the mined out reef, it will become polluted. In order to avoid this, dewatering (which

requires the extraction of water at the highest possible level before it becomes polluted and causes flooding of the deeper mines) is

required.

On 1 November 2005 these 5 companies were issued with a directive in terms of

section 19 of the NWA. The directive required the companies to take anti-pollution

(de-watering) measures in respect of ground and surface water contamination

caused by their gold mining activities and to continue taking such measures until

an agreement (a joint proposal towards the long term sustainable management of

water in the KOSH area) was submitted to and approved by the Department of

Water Affairs.

In terms of the directive, Harmony was not only required to take measures on the

land upon which it conducted its mining operations, but was directed, in addition,

to take measures on the shallower mines. It must be noted that Harmony’s pumps

were not designed to deal with the large quantities of water present at the

shallower mines. Accordingly, if no pumping took place at these shallower mines,

flooding, and thus pollution, at Harmony’s deeper mine was inevitable. Put

differently, if Harmony were to wait until the water reached its deeper mine before

taking measures, harm would unavoidably manifest.

Harmony, aggrieved by the extent of the directive, applied to the South Gauteng High Court to have it set aside. Harmony argued that it

was not competent for an authority to direct a company to take pollution prevention measures on another company’s land. The High Court

disagreed. Harmony appealed to the SCA.

The SCA agreed with the High Court. It held that a directive is not limited territorially. Put differently, there is nothing in section 19 of

the National Water Act to suggest that the measures required to be taken are limited to the land of the person obliged to take such

measures. By taking measures at the shallower mines, Harmony would avoid pollution and flooding of its deeper mining operations.

Round 3 & 4: Harmony Gold Mining Company Limited v Regional Director: Free State

Department of Water Affairs & Others 2013 (SCA)

Harmony’s gold mining operations had been conducted on certain immovable property belonging to ARMGold. ARMGold sold its

immovable property to Pamodzi. Pamodzi assumed Harmony’s mining activities on the property as well as its obligation in terms of the

abovementioned directive. Pamodzi was later liquidated and did not have the finances to comply with the directive. (Bear in mind that the

directive was not issued to Pamodzi. Pamodzi had assumed Harmony’s obligations in terms thereof pursuant to a contractual

arrangement between the companies.)

The Department of Water Affairs and the other mining companies argued that, despite the sale of the property, Harmony retained the duty

to comply with the directive. Harmony disagreed. It argued that a directive remains valid only for as long as the person to whom it was

issued owns, controls, occupies or uses the land in question. Thus, so the argument went, the directive became unenforceable against

Harmony from the date upon which Pamodzi took ownership of the land and control of the mining operations conducted thereon.

The North Gauteng High Court disagreed with Harmony. An appeal was then lodged with the SCA. Two main questions were considered

by the SCA.

http://www.eco-h2o.co.za/page/8/Water Rhapsody 



Does a directive cease to operate when ties are

severed with the land?

The SCA held that the contention advanced by Harmony that once it ceased to be landholder its obligations in terms of the directive came

to an end was absurd, defeatist of the purpose of the legislative provision, and would render it ineffective; because a landholder directed to

take anti-pollution measures would simply evade its obligations under that directive by severing its ties with the land. It said that the

rationale behind the duty of care is to direct the landholder to address the pollution, or risk of pollution, for however long it may take to do

so. That rationale does not fall away when the landholder ceases to own, control, occupy or use the land in question.

Directive to specify a date by when the measures referred to therein were to be complete

Harmony argued further that it is a mandatory requirement that a directive specifies a date by when the required measures must be

completed; and that accordingly, the directive issued was invalid because it did not specify a date upon which those measures to be taken

were to be completed.

The court disagreed. It held that the above argument overlooks the

discretionary element contained in the section: that the Minister may

decide to issue a directive and to prescribe specific measures; and that

in any event, the directive indeed envisaged a date on which the

measures would terminate; namely when agreement was reached by

the mining companies on an acceptable future management solution.

Harmony was thus (again) compelled to comply with the directive

issued.

Round 5: Harmony to approach the Constitutional Court

The Mail & Guardian have reported that Harmony has advised that it

intends to take the matter on appeal to the Constitutional Court in a bid

to avoid paying millions of rands (some 28 million per year) for a mine it

no longer has any dealings with.
http://www.iol.co.za/business/companies/harmony-must-pay-for-acid-

water-court-1.1332656  - Independent Newspapers

Nicole Limberis, EMI Legal Support, DEA

YOU CAN’T SQUEEZE BLOOD FROM A STONE

Directives and liquidation

The obligation to comply with a directive does not cease upon liquidation. Similarly a directive may be issued to a company in liquidation.

The extent to which the liquidator must cause that company to comply is, however, a source of controversy.

Hierarchy of creditors

The Insolvency Act 24 of 1936 provides for a hierarchy of creditors: creditors who hold security in assets of the company (in liquidation)

(secured); those who are preferred in terms of the Insolvency Act (for example SARS and employees up to a certain maximum) (preferent)

and those who share in any money that may be left over after the first two categories of creditors have been paid out (concurrent).

Unfortunately as it stands, the archaic (1936) Insolvency Act does not provide that

statutory (environmental) obligations (including the obligation to comply with a directive)

fall under the category of preferent creditors. There is also no local case law on this topic,

leaving environmental obligations as concurrent (a class of creditors who more often than

not receive nothing).

In the UK, although the insolvency legislation does not itself provide for this, the courts

have held that costs of compliance with environmental laws rank above claims of

unsecured creditors, thus treating the environment as a preferent creditor (In Re Mineral

Resources Ltd (1999) 4 All ER 746).

The US courts have held (in Penn Terra Ltd v Dept of Environmental Resources,

Commonwealth of Pennsylvania 733 F. 2d 267 (1984) Court of Appeals 3rd Circuit) that

an order to comply with a directive to rectify the company’s environmental violations was

not suspended upon liquidation.

The court said that the goal of preserving the liquidated estate is not always the dominant goal. Focus should be on the nature of the

injuries that the directive is intended to redress. The court attributed higher priority to the protection of the environment then to the

protection of creditors’ interests. In effect the environment was rendered a preferent creditor because the costs of compliance would be

paid out of the estate ahead of the payment of non-secured creditors.

The right to an environment not harmful to health and well-being; and the right to have the environment protected for present and future

generations, is entrenched in section 24 of the Constitution. With this is mind it is likely that our courts will follow the above precedents

should such a matter come before it.
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What should we do in these uncertain times? 

Two situations must be distinguished. A liquidator is entitled either to continue business operations during the liquidation, where there is

reason to believe that higher dividends for the creditors will yield from the sale of the business as a going concern, or immediately to

cease business operations.

In my opinion, while the business activities continue, a failure by the liquidator to comply with the directive and all relevant environmental

laws can never be justified. In order comply, all unencumbered assets which are not required for compliance with these laws must, I

believe, be sold to raise funds for such compliance. If this cannot be achieved, business operations must cease.

Where the business is no longer operational and the liquidator alleges inability to comply with a directive, the liquidator must satisfy the

authority that the failure to comply is not wilful (i.e. not culpable) but due to a genuine inability to pay for these compliance measures. The

question then turns on how such genuine inability to pay is determined. Since the costs of environmental compliance are not mentioned in

the insolvency legislation, this question cannot definitively be answered in the absence of court or legislative intervention.

Is the liquidator required to sell the unencumbered assets to raise funds to comply, thus preferring the environment as a creditor? Can the

liquidator sell secured assets in order to comply with a directive at least insofar as actual (or imminent) harm is being caused thus

preferring the environmental right over the property right and possibly endangering the economy? Similarly, if the costs of complying with a

directive are considered costs of administration, then would it be justified to expect those creditors who have proved claims to be liable for

such costs in the event of a shortfall? There is no simple solution. Ideally, the liquidator should approach the court for directions or a

declarator. However, when there is no money, even the latter suggestion is not possible.
Nicole Limberis, EMI Legal Support, DEA

If you have any legal queries relating to your

functions, mandate, powers or duties as

Environmental Management Inspector?

The please don’t forget to get in touch with DEA’s EMI Legal Support sub-

directorate by contacting Nicole at nlimberis@environment.gov.za. The EMI

Legal Help Desk service is not meant to replace the advice or decisions of

your own legal services, but is aimed at providing legal advisory support to

your compliance and enforcement actions.

News from Isimangaliso Wetland Park

In 2001, President Nelson Rolihlahla Mandela said “iSimangaliso must be the only place on the globe where the world’s oldest land

mammal (the rhinoceros) and the world’s biggest terrestrial mammal (the elephant) share an ecosystem with the world’s oldest fish (the

coelacanth) and the world’s biggest marine mammal (the whale).” Today after 44 years of absence it also has lions. The first family of four

lions – of a planned three groups - were released to the uMkhuze section of the iSimangaliso Wetland Park. The animals, an adult female

and three sub-adult offspring (a male and two females), are the first of a total of eight planned for this section of the park. The lions were

translocated from Tembe Elephant Park and had spent five weeks in a purpose-built boma to acclimatise them to their new environment

before being released. Lions were last seen in uMkhuze some 44 years ago. Two more females and a coalition of two males (brothers) will

follow to form the base of the new iSimangaliso lion population.

Local tour guide Patrick Mathe commented, “I have come across the lions three

times and while they initially scared me, I am now fine with them because I have

been trained how to behave around them.”

Patrick’s sentiments reminded me of what iSimangaliso’s Park Operations

Director, Herbert Mthembu, who lead the Ezemvelo and iSimangaliso lion re-

introduction team, said as we stoically waited outside the bomas on the 4th of

December to witness the lions’ release: “When we talk to community members,

especially the elders, they remember interacting with lions and sharing the river

water.

In those days it was customary not to come home late, and the saying was that if you did so, you would meet lions…to have lions once

again in uMkhuze is bringing back that culture of respect for nature and at the same time, listening to the wisdom of the elders. Community

members are so excited and looking forward to seeing the uMkhuze section regaining her glory!”

An extract taken from the Isimangaliso Wetland Park “NewsFlash”: Andrew Zaloumis

Adult lions are fitted with satellite collars to monitor 

their movements for biological and safety reasons
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Practical presentation around sample collectionGroup Photograph of officials that attended the course

SAPS Evidence Collection Bags
As most might already know, the SAPS have developed and implemented new security

specifications in relation to evidence collection bags with the notification that all evidence submitted to the Forensic Science

Laboratory would need to be placed inside these bags. The DEA, on behalf of the Inspectorate, subsequently approached the

SAPS preferred service provider for the potential manufacturing of EMI branded bags. After detailed discussions it was clear that

due to a minimum order requirement that is in place when producing uniquely branded bags, it would not be cost effective to

pursue the matter further.

One of the main reasons for this decision was the fact that these bags have a limited storage life, after which one would not be able to

use the bags as it would compromise the Chain of Custody principle. After a high level meeting between the SAPS and DEA (on behalf

of the Inspectorate), DEA has received written approval authorising the purchase of SAPS branded forensic bags directly from the

preferred service provider. This ground breaking approval will allow the Inspectorate to purchase bags in smaller quantities thereby

eliminating the risk of bags becoming redundant, whilst abiding by the minimum standards as set by the SAPS FSL. DEA is currently in

the process of determining the respective needs of all EMI institutions and will initiate the procurement process shortly.

Jacques du Toit: EMI Capacity Building, DEA
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Barcode of Wildlife Project

Voucher Specimen Sample Taking Training

Much has been said about the Barcode of Wildlife DNA project and the developments made since

the start of the project in 2013. During this quarter yet another milestone was reached with the

training of 16 individuals around “Voucher Specimen Sample Taking”. You will be forgiven for

uttering the word: What? As has been previously explained, the project, in essence, strives to

bring the academic and enforcement world together with a tool that will support criminal

investigations in the identification of species based on DNA sequencing. Within the project a

number of technical references are made effectively to identify the different samples within the

project / tool.

The simplest way of explaining the significance of the course that was presented during March

2014 is to pose a question. Once an EMI has collected evidence on a crime scene, and submits it

to the SAPS FSL for analysis around the identification of a species, where does the lab obtain its

answer from? The answer: it is obtained from a database that has been preloaded with DNA

sequences obtained from positively identified species. You next question might be, so who

compiled the database? The answer is simple, one of the 16 people trained during this course.

The focus of the course was to train scientists / specialists within their own field on the proper collection and management of samples in

relation to the “Chain of Custody” principles. This forms a critical foundation for the identification tool as this is in essence the basis from

which positive identification of a species will be provided to court. Members from different institutions received training, including, KZN

Sharks Board, Veterinarians from the National Zoological Gardens, SANBI, South African Institute for Aquatic Biodiversity as well as

members from the African Centre for DNA Barcoding.

Topics covered during the course were: 1) Differentiating between terminology used within the SOP; 2) Legal principles of Chain of

Evidence; 3) Sampling photography as to support Chain of Evidence; 4) Practical training in support of Chain of Evidence; as well as an

individual assessment around proper sampling against Chain of Evidence. A special thank you goes out to the respective experts that

assisted with the training, namely: M Hamer SANBI, Snr State Adv D Bruwer NDPP, Prof M van der Bank, Dr. D Dalton, Col G Vermeulen

SAPS FSL assisted by Lt. Col. H Espagh.

As an inspectorate we look forward to following the progression of this all important project. Make sure to catch us in the next edition of the

“Inspector” newsletter. Jacques du Toit: EMI Capacity Building, DEA

Prof M van der Bank and Dr. M 

Maurin (UJ), during one of the 

practical collection sessions.



The Zeerust Group

Celebrations by all in 

attendance

ALL SYSTEMS GO FOR THE GLOBAL ENVIRONMENTAL FACILITY

(GEF) PROJECT

In December 2013, the national Department of Environmental Affairs (DEA) received the news that the project proposal, “Strengthening

Law Enforcement Capabilities to Combat Wildlife Crime for Conservation and Sustainable Use of Species in South Africa (Target:

Rhinoceros)”, was approved by the Global Environmental Facility (GEF).

For those of you that may not be familiar with this institution, GEF unites 183 countries in partnership with international institutions, civil

society organizations (CSOs), and the private sector to address global environmental issues while supporting national sustainable

development initiatives. An independently operating financial organisation, the GEF, provides grants for projects related to biodiversity,

climate change, international waters, land degradation, the ozone layer, and persistent organic pollutants.

The South African GEF Wildlife Crime Law Enforcement project will focus on three main areas, namely:

1. Use of forensic technology to combat rhino poaching and the illegal rhino horn

trade;

2. Information sharing and analysis for more effective law enforcement among

role-players to tackle rhino poaching and the illegal trade in rhino horn; and

3. Cooperation and exchange at the international level to tackle poaching and the illegal trade along the whole trafficking chain.

In order to achieve these objectives, GEF has allocated approximately $2.5 million (U.S) over a period of 4 years that will involve, not only

national and provincial conservation authorities, but also key support role-players, such as the South African Police Service (SAPS)

Forensic Laboratory and the University of Pretoria’s Veterinary Genetics Laboratory.

The United Nations Environment Programme (UNEP) will be the GEF implementing agency and the DEA will be the executing agency for

this project. DEA will therefore be responsible for the coordination, management and day-to-day administration of the project and its

delivery of outcomes, outputs and activities. This project is likely to gain momentum in the new financial year; as a project manager will be

appointed to concretise the 3 broad focus areas into clear and tangible deliverables. The Inspector will keep you updated on the progress

of the GEF project as it unfolds.
Mark Jardine, DEA
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SARS CUSTOMS Detector Dog Unit

You may recall the article contained in the previous edition of the Inspector

Volume 11, that dealt with the training sessions provided to members of the

SARS CUSTOMS Detector Dog Unit (dog handlers) around CITES and the

international smuggling of endangered species.

It gives me great pleasure to announce that after an intense evaluation session

these officials have subsequently been appointed and deployed to their

respective stations. In total 52 handlers and dogs were deployed. This is higher

than the indicated 39 officials that attended the CITES training session, but this

number provided by SARS CUSTOMS includes the dogs that also underwent

training and certification.

Phase 2 of the programme is planned to get underway on 7 April 2014 with the

establishment of three new units, these being – Port Elizabeth, Ladybrandt and

Ermelo.

From the Inspectorate’s side we would like to congratulate all involved and wish

them all the success in their careers as SARS CUSTOMS Detector Dog

handlers. A request has also been extended to relevant EMIs within each

province to liaise with the Detector Dog units in an effort to combat, amongst

others, the smuggling of endangered species across South Africa’s borders.

Jacques du Toit, DEA

With this addition there is now a total number of 90 regionally based Detector Dogs and Handlers in South

Africa. The senior manager of the Customs Detector Dog Unit had the following to say during the certificate

hand-out ceremony held in Zeerust: “The commitment, passion and drive of the trainees must be

acknowledged as this contributed to the successful training of the new handlers and dogs. The teams

performed extremely well, achieving pass rates ranging from between 92% to 99.8%, and this could only be

achieved with positive team work and the drive to go the extra mile and make a difference. The teams proved

their commitment and passion to playing an impactful role in the prevention of smuggling”.



TACKLING ILLEGAL OFFROAD DRIVING

Prior to 2004, the Off-Road Vehicle Policy of April 1994 allowed 4x4 driving for recreational purposes within the coastal zone. Due to the

degradation of coastal dunes, loss of habitat and endangered species, recreational beach driving was banned in terms of NEMA: ORV

Regulations for the Control of Use of Vehicles in the Coastal Zone: GNR 1399 of 21 December 2001. In 2004, the Regulations GNR 1426

of 7 December 2004 came into effect, which amended the former and essentially made provision for permitting. Currently, the New Draft

Regulations published on 01 March 2013 seek to re-promulgate the latter Regulations from NEMA to the Integrated Coastal Management

Act 24 of 2008 (ICM Act). An ORV Task Team Group was established by virtue of the ORV Regulations in terms of Section 44 of NEMA

with the primary function of encouraging cooperative governance amongst the different spheres of government within the coastal area and

to ensure the implementation of the above regulations for the sustainable use and management of vehicles within the coastal zone is

prioritised.

INITIATIVES AIMED AT TARGETTING THE ORV ILLEGAL DRIVING IN THE OVERBERG 

DISTRICT: JOINT BLITZ OPERATION: 16-18 JUNE 2013

A Joint Blitz Operation initiated by CapeNature and led by DEA was held from 16-18 June 2013

targeting the areas of Waenhuiskrans, De Mond Nature Reserve, Cape Aghullhas and Quoin

Point. The degradation of the coastal environment was clearly visible due to ORV illegal

driving, as well as the disturbance of the African Black Oystercatcher, which uses the coastal

area as its breeding habitat. Three ORV illegal drivers were apprehended and issued with J534

Notices. Abalone poachers were also apprehended during the Joint Blitz Operation and in

terms of the MLRA. The matters are still ongoing.

WEST COAST DISTRICT: JOINT ORV INSPECTION FOR BLITZ HOT SPOTS: 20-21

AUGUST 2013

Joint ORV Inspection was conducted on 20 August 2013 with participants from DEA, WC DEADP, DAFF, Cederberg Municipality,

Matsikamma Municipality, Berg River Municipality, Swartland Municipality, Saldanha Municipality, SAPS, CapeNature, Verlorenvlei

Estuary Forum, and Olifants River Estuary Forum. The following areas were identified

and targeted for the combating of illegal activities: the Strandfontein, Olifants River

Mouth & Estuary and surrounding coastal areas. On 21 August 2013 an ORV

Workshop was hosted by DEA reflecting on the previous day’s inspection and

interventions required from all spheres of government to assist in combating ORV

illegal driving. The planned Blitz Operation of 14, 15 and 16 December 2013

unfortunately could not proceed due to unforeseen circumstances. These areas

remain areas of concern and are due to be addressed in the near future.

CITY OF CAPE TOWN METRO: JOINT ORV INSPECTION FOR BLITZ HOT

SPOTS: 04 MARCH 2014

On the 4th of March 2014 the ORV Task Group conducted a Joint ORV Inspection,

facilitated by the City of Cape Town, in the coastal areas of Khayelitsha and

Strandfontein. In Macassar Beach ORV illegal driving was evident, whilst the CoCT

plans to relocate the now defunct amenities due to the movement of the coast line. In

Mnandi Beach, it was observed that ORV illegal driving signage and barricades

closing off access had been destroyed due to vandalism. A part of a national road had

also been destroyed as a result of sea-level rise and coast line movement; and

another was closed as a result of sand movement due to loss of dunes. The ORV Task

Group is currently planning interventions such as Joint Blitz Operations, Education and

Awareness programmes and Compliance Promotion. However paramount to these

interventions is the need to beef-up compliance and enforcement capacity to tackle

these illegal activities head-on.
Tandiswa Jacobs, Oceans and Coast, DEA
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DEA EMI Basic Training Course

The next round of the DEA EMI Basic Training course will be presented from the 12th until the 30th of May 2014. 

This course, the sixth of its nature presented ‘internally’, will again be hosted in the Western Cape at the beautiful 

SANBI Kirstenbosch Botanical Gardens. There are 61 officials set to attend and we wish them all the best for this 

important moment in their careers. Be sure to catch us in the next newsletter to read more about what transpired 

during those three weeks.



RHINO HORN STOCKPILE VERIFICATION

The rhino poaching phenomenon forced Government and stakeholders to devise a national strategy for the safety and security of

rhinoceros populations in South Africa. One of the objectives of this strategy is to develop an integrated and coordinated national

information management system for all related information. Rhino horns under control of private persons has been identified as a possible

risk, requiring recording and regular monitoring of the stockpiles in order to combat the possible “leakage” to the illegal trade market.

As part of the implementation of the strategy and under instruction of the Portfolio Committee of Water and Environmental Affairs,

Environmental Management Inspectors from the national Department of Environmental Affairs (DEA) and North West Department of

Economic Development, Environment, Conservation and Tourism (DEDECT) embarked on a joint compliance inspection project with a

view to verify private rhino horn stockpiles. This exercise took place from 13 January 2014 to 31 January 2014.

The verification and inspection exercise was executed in terms of the National Norms and

Standards for a) the Marking of Rhinoceros and Rhinoceros Horn, and b) for the Hunting of

Rhinoceros for Trophy Hunting. Officials were required to record the following information:

microchip number of each individual horn; sizes in terms of circumference, inner length,

outer length, weight, ZA number, DNA samples, photographs of each individual horn, and

details of how the horn was obtained (either through poaching, dehorning, natural mortality

or other reasons).

During the privately-owned rhino horn verification process, the following were reported:

• Forty five (45) owners/entities were inspected in three (3) provinces in the country;

• Two hundred and seventy two (272) horns were verified, microchipped and marked in

terms of the South African Rhino Horn Norms and Standards requirements;

• Fifteen (15) incidents of non-compliance were recorded, which will be followed-up with further investigations. Based on the current

information it is envisaged that in some cases criminal proceedings will be instituted against the owners.

Challenges

Private rhino owners are reluctant to provide accurate and comprehensive information on

stockpiles due to security concerns that they may be targeted based on the information

disclosed. Some owners were in possession of provincial permits but were not in

compliance with national requirements, including TOPS and applicable norms and

standards.

To address the issues DEA has drafted a protocol document and notification to stockpile

owners to try and allay these fears and to implement measures to ensure the security of all

information.

The verification project will be rolled out to other provinces in due course. Note should be taken of the fact the cooperation and working

relationship between the owners, DEDECT and DEA has shown signs of growing stronger and a greater level of trust has developed. At

most farms the team were invited with friendly and open intentions; and no unacceptable measure of resentment or animosity was

encountered during the exercise.

Eugene Swart, Biodiversity Enforcement, EMI, DEA and Oupa Chauke, Biodiversity Officer, EMI, North West DEDECT
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They are the pride of GDARD when it comes to ensuring that Gauteng

citizens and industries abide by the law in taking care of the environment.

Environmental Management Inspectors (EMIs), known as Green Scorpions, led by Acting GDARD HOD Priscilla Pietersen, DDG Legal,

Authorisations, Compliance and Enforcement from the national Department of Environmental Affairs (DEA) Ishaam Abader and

Environment MMCs from Ekurhuleni, MMC Vuyelwa Mabena, and City of Joburg, MMC Matshidiso Mofikoe, designated 27 new municipal

EMI’s at a ceremony held at Turffontein Racecourse in November 2013. They join 52 existing EMIs in the province bringing the total

number of EMIs in Gauteng to 79.

Adv. Sanjay Dubru, the director for Strategic Compliance and Enforcement,

believes it is clear that Gauteng is the trend setter. He reminded the audience

in attendance that Gauteng was the first to draft a memorandum of

understanding for the EMIs, which is required before the MEC can designate

municipal officials as EMIs. The MOU was sent to DEA and was circulated to

the provinces, and it is now being used as a standard template. Adv. Dubru

emphasized the importance of municipalities in ensuring compliance with the

National Environmental Management: Air Quality Act and Waste Act

particularly because municipalities are the licensing authority for the

Atmospheric Emission Licenses (AEL) and therefore are required to monitor

and enforce the AELs, taking enforcement actions against those who are

breaking the law.



“It is within the constitutional mandate that municipalities should deal

with issues of air pollution and waste, and now that they have

designated EMIs amongst them, it makes things easier for them as they have the powers to act against non-compliant parties.

Actual implementation is going to take place; today they have been given the tools and we as the province will oversee the implementation

and send regular reports to DEA,” said Adv. Dubru. He mentioned that ten grade 5 EMI’s from Roodeplaat Nature Reserve ,who were also

designated on the day, will now be the first Game Rangers in Gauteng, Officials from Abe Bailey Nature Reserve are next on the list to be

trained as Game Rangers. “It is the first time for the province to train and have Game Rangers of their own for the reserves,” Adv. Dubru

said proudly.

Director of Enforcement, Lourens Badenhorst, welcomed the newly designated EMIs. “It

is not going to be easy, but you have the province’s full support behind you in fighting

environmental issues,” he said.

Acting GDARD HOD Priscilla Pietersen said that the EMIs are there to ensure that

compliance in regard to environmental issues is for the benefit of our people and the

future of our children. “Gauteng is the first in the country to designate EMIs and that is

indeed a historic event. It is imperative that these designated EMI’s today be assisted to

eliminate those not abiding by the environmental law,” said the Acting HOD. She

mentioned some of the highlights of the day-to-day work done by Green Scorpions

includes abattoir inspections, issuing notices to non-compliant parties, etc.

Thus far, Green Scorpions

have made 139 arrests and

128 of these persons were

convicted - a great

achievement for the province.

HOD Pietersen warmly

welcomed the newly

designated EMIs and wished

them good luck.

By Pumza Ndlebe
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Lucile Ross

Where are you employed and what do your duties entail?

I work for CapeNature.  I am a member of the Biodiversity Crime Unit that investigates complex and 

organised biodiversity crime. We also comment on legislation and policies and provide training both 

internally and externally.

For long have you been a part of the EMI family? 

I’ve been employed at the BCU since 2010, and was designated as an EMI during March 2012.

Tell us a bit about your background?

I worked for SAPS for 13 years in both the uniform and detective branches. I commenced my duties 

at CapeNature in 2006, and joined the BCU in 2010.

In your opinion, what qualities does a person require in order to be a successful EMI?

It is important to be committed, dedicated, professional and detail oriented. You need to be prepared

to work long hours and be able to work as part of a team.

How do you spend your free time?

Lucile Ross EMI

I love sports and I do half marathon runs. I am currently busy training for the Two Oceans Marathon in April this year.

What has been the highlight of your career as an EMI?

Even though the circumstances were unpleasant, the highlight was my first rhino poaching scene.

Can you tell us a little more about what happened at that scene and thereafter?

A white rhino was darted and killed and both horns were hacked off. The management of the crime scene and the collection of evidence

was new to me, and was a valuable learning experience. The only evidence that could be collected was the tissue and DNA samples that

were taken from the rhino carcass. Other evidence that may have been on the crime scene had been washed away by rain. No arrests

have been made.

http://4.bp.blogspot.com/-ZD4eDa9libA/T4BatZImTbI/AAAAAAAAAJc/Ml9_WUx0410/s1600/Medal.png


If you weren’t an EMI, what would you be doing?

I would still be doing biodiversity law enforcement in terms of the

provincial legislation.

Espresso, americano, cappuccino or tea?

Tea.

Book or movie?

Movie.

If you could meet anyone (alive or dead) who would it be and

why?

Nelson Mandela - Courtesy of his efforts, South Africa / the nation is

now one of the most progressive democracies in the world.

What is your motto?

Life Motto – I put God first in everything I do.

Environment Motto - We won’t have a society if we destroy the

environment.
Interview conducted by Nicole Limberis DEA

Chemicals Management inspections

Site visits were conducted during 28 January 2014 by officials from DEA: Compliance Monitoring,

Department of Labour (DOL): Occupational Health and Hygiene and Department of Agriculture:

Agriculture Inputs Control in the Groblersdal and Marblehall Areas. The purpose of these visits was to assess the status of chemicals

management on farms. A total of fifteen officials took part, and were divided into four groups comprising of officials from each represented

Department. Two groups were allocated farms in Groblersdal area while the other two groups were allocated farms in Marblehall area.

Farms to be visited were randomly selected.

Even though farmer associations were informed of the visits, accessing some of the farms was challenging. Officials managed to gain

access to 15 farms during that day, while access was denied (intentionally and unintentionally) to approximately 12 farms. All farms visited

were commercial farms and the main crops produced thereon included: tobacco, wheat, cotton, soya beans, citrus, paprika, pumpkin,

peas, commercial vegetables, seed maize, commercial maize, grapes, dry beans and watermelons.

Onsite activities included interviewing farmers and farmworkers using the prepared checklists. Farmers were informed of the findings at the

closing meetings. The following are some of the findings:

Records Management

Records of training, application and stock are not kept in most instances.

General chemical storage

Storage at most farms was observed to be very poor and the following were observed:

 Chemicals stored in walkways;

 Improper stacking of containers on top of each other;

 Storage not orderly, and flammables were observed in some chemical storage areas;

 Chemicals had been decanted into unlabelled soft drink or juice bottles;

 In some farms fire extinguishers were not located within the storage area.

Ventilation is also a concern; some storage areas did not have any form of ventilation, making it

difficult for officials to enter the stores due to the pungent chemical smell. Expired chemicals were

observed indicating that stock rotation is not done on most farms.

Signage and notices on some of the farms were either non existent or inadequate (in terms of both

size and information displayed on the notices).

General Awareness on Chemicals Management:

Officials noted that employees are not informed about issues related to occupational health and

safety in terms of chemicals management. On some farms workers were observed not wearing

Personal Protective Equipment (PPE) while handling pesticides. Some workers indicated that they

have not received training on the meaning of the symbols on the labels, and on the interpretation of

the written instructions on the labels.

Chemical in an unlabelled soft drink bottle
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Only one of the farms visited had a laundry for washing contaminated PPE, while other workers indicated that contaminated PPE is hosed

down with water. Farm workers at one farm advised that PPE is not washed but worn continuously until it is torn.

Waste Management:

Poor waste management practices were also noted. Most farmers

indicated that empty chemical containers are burnt on site. This was the

case for all farmers where suppliers do not collect empty containers.

While it appeared that some farmers did not seem concerned in this

regard, others indicated that this occurs as a result of lack of facilities

required properly to dispose of such waste. Some farmers advised that

suppliers are not willing to collect the used containers and that it is

costly to transport these containers back to the suppliers. One farmer

indicated that used containers are washed and used to store water.

Some lessons learnt: Feedback is provided immediately at the end of

inspections by DOL and DAFF. DAFF uses a checklist based on SANS

10206:2007 for inspections of pesticides. A form for recommendations

and action to be taken by the farmer is attached to the checklist. At the

end of inspection the official writes the recommendations and provides a

copy to the farmer. The farmer is then required to notify the Registrar of

chemicals within seven days of any and all action taken to implement

the recommendations. An official from DAFF indicated that inspections

are mostly advisory and enforcement action is rarely taken.

Where expired pesticides are found, a confiscation order is issued. However these pesticides are not taken from the farmer. The farmer is

expected to take these to the agent/supplier and provide proof of removal. In case of unregistered chemicals, these are confiscated by

officials for storage. Nketu Lesejane, Compliance Monitoring, DEA

Application of pesticides without PPE

Why did you become an EMI?

I had wanted to move away from the pure science of conservation into the more gritty stuff for a while and when I took up my position as

operations manager some years back it gave me an amazing opportunity to do so.
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Declan Hofmeyr

Where are you employed and what do your duties entail?

I’m employed as Operations Manager in the Madikwe Game Reserve managed by the

North West Parks and Tourism Board. As such I’m responsible for, amongst others,

compliance and enforcement over an immediate area of 620 km2 that includes 33

different individually owned private game lodges. Ongoing issues include waste

management and water problems, especially given that four of the game lodges are

situated on a river that runs through the eastern side of the reserve.

Approximately 40kms of our boundary lies on the international border with Botswana.

We have rhino within the Reserve, which have been the subject of heavy poaching

from 2011 until 2013.

Managing the Field Rangers and area security also fall under my responsibility. I am

lucky to have a great bunch of men and women in my team who have almost all

undergone Grade 5 EMI training. Their willingness to work long hours inside and

outside Madikwe in close cooperation with local SAPS, SANDF and neighbours

seems to have significantly reduced the direct threat.

For how long have you been a part of the EMI family?

I’m definitely still sitting at the kiddies table in this family. I did the Basic Training at

Salt Rock in 2013. Not easy but well worth it; and yes it was fun.

When you were young and people asked you what you wanted to be when you

grew up, what was your answer?

“I wanna be a game ranger”... but hey, didn’t we all? Growing up I soon realised that

that it didn’t quite mean what I thought it meant, which lead me into systems

management and ecology. It turns out that I’m not a very good scientist so from there

it was a natural progression into compliance and leading our ranger team. Illustration: how observation should 
NOT be done…



I found out about the EMIs and the role they play shortly thereafter and made it a very clear goal to jump at the opportunity should it

become available to me. When the application form arrived in my inbox last year I wasted no time in returning the completed forms. EMIs

are in positions of great authority to ensure that respect for our environment is carried all the way home and doesn’t end at the boundaries

of the game reserve, park, forest or other “green” area.

What motivates you to get out of bed in the morning, especially on 

those rainy days?

I’ll be honest... sometimes it’s not easy and its often the support of my

amazing girlfriend who reminds me that I have responsibilities and, more

than that, I have opportunities that allow me to be someone who can make

a difference. We should never forget that we are in that position and it’s

not an opportunity to take lightly. (Oh dear... I just said my girlfriend is the

reason I get OUT of bed but you know what I mean...)

Who would you most like to be stuck in an elevator with?

This is probably a cliché but my dad would be my first choice. He’s a funny

guy and really, really intelligent. I’m sure that we could quickly while away

the hours talking about everything from life on other planets to life in an

elevator. And he might just be able to fix the broken lift...

What has been your most exciting moment as an EMI?

I’m sure Hollywood will soon make a big blockbuster movie about the exciting life of the Green Scorpions chasing down rhino poachers

who illegally dump medical waste and human body parts while having massive shootouts and running across roof tops, but the reality, in

my limited experience, is that compliance and enforcement comes down to a lot of report writing, research, meetings and taking photos.

Having said that, being led by a K9 unit on the fresh spoor of one or more suspects down a thick drainage line where buffalo and elephant

might make your day more interesting than any poacher could is always fairly exciting.

Poaching follow up

If you could prioritise one environmental crime what

would it be?

If rhino poaching wasn’t already prioritised that would be the

one. How do you prioritise the enforcement of “respect”?

Respect for our environment and everything we share it with

should be enforceable up there with murder, terrorism and

treason because that’s what it is. The only difference is that

the victim of the murder, terrorism and treason is a victim that

can be put in a body bag. We forget that the environment is far

more resilient than we are as a species and will adapt no

matter what we do to it and it will probably adapt to our

disrespect at a far greater rate than we adapt to its abuse.

Who do you aspire to be like and why?

Again this is probably a cliché but my family have always been my yardstick. I aspire to have my father’s intelligence and wisdom in

tackling life’s issues, my mother’s love and bravery in raising her sons and my brother’s dedication and motivation to any task that he

undertakes. In my career I’ve met many ‘out of the box’ thinkers and I also try to draw inspiration from them and how I think they would

approach a challenge.

What essential item can you not live without?

After spending two years in Mozambique living in a tent and cooking on open fires every

day I really wish I could say that there is nothing essential that we truly need except for

air to breathe, a bit of food in our bellies and good company; but I would miss my Sony

Galaxy tablet if it was ever taken away. During the Salt Rock course I lost my tablet’s

charger and had to beg and borrow chargers from my colleagues to make sure my tablet

always had juice. It’s such a powerful tool that gives us instant access to all the world’s

information and legislation at, quite literally, the tip of our fingers... also you can

download funny pictures...

Bar with the boys or movie at home?

It’s nice to go big sometimes and while I can still party like a 25 year old I recover like a

40 year old; so I’d have to say movie at home. I’m a real homebody. There is not much

that’s nicer for me than to come home, get a big hug and kisses from my girlfriend and

dogs (in whichever order I see them), kick up my feet and chill...

Interview conducted by Nicole Limberis, DEA
Post Mortem – Lion poaching
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Post mortem – Rhino poaching



BARCODE OF LIFE PROJECT

DEA Enforcement Chief-Directorate are working together with various national and international agencies and academic institutions to

formulate a reference DNA database for wildlife. The project is a global initiative and aim at assisting, amongst others, enforcement and

criminal prosecution with the identification of wildlife through DNA profiling.

South Africa has adopted a high standard for the collection,

analysis and recording of raw sampling material and results.

The process is undertaken under chain of custody rules and

with due respect for the strict laws of evidence necessary to

secure successful prosecutions.

The benefits of DNA as a tool to identify species and to

enhance enforcement are infinite. A similar technique is used

to identify and individualise offenders in criminal law cases

globally. We all know how difficult it is to prove the individual

contents contained in various medicinal substances and other

wildlife derivatives.

The final product of the barcode for life project will provide a

reference database, methodology and capacity to, beyond

reasonable doubt and in a matter of minutes, locate the

identity of a wildlife sample.

The initial collection process started in the Eastern Cape with the aim of collecting sample material from wild populations of cycads. The

collection party (nothing to do with beer, sunshine and a beach, ok not totally excluding) consisted of Professor Michelle van der Bank, Dr

Olivier Maurin (University of Johannesburg) and DEA enforcement officials.

The progress was reasonably slow due to the fact that access to property and wild populations where highly secretive and sensitive.

However through negotiation and the support from the Eastern Cape officials, farmers and other “non-disclosed undercover operatives” the

collection party manage to collect more than twenty raw samples for the DNA reference analyses. Of significance were the collection of Aloe

buaie, a very rare and critically endangered species.

Apart from the strict rules relating to the chain of custody, practical rules also

required the following:

 Crossing of rivers by swimming;

 Climbing of mountains equivalent to Everest, or at least it felt like that;

 Coping with the “French flair” in the party;

 The perception that DNA scientists are “aircon, office based,

professionals”, to mention but a few.

However, the project is still in its infancy stage and the commitment and support

of all environmentalist in all spheres of society would be valued and required to

make it a success. Looking forward to meeting you all during the project which

will add an invaluable tool to investigations and protection of wildlife on a global

basis.

Eugene Swart ,DEA 14



While working for an organisation that 

delivers lunches to the elderly, I used to take 

my 4-year-old daughter on my afternoon 

rounds. She was unfailingly intrigued by the 

various appliances of old age, particularly the 

canes, walkers and wheelchairs. One day I 

found her staring at a pair of false teeth 

soaking in a glass. As I braced myself for the 

inevitable barrage of questions, she merely 

turned and whispered, “The tooth fairy will 

never believe this!”

Why do we 

love 

Children?

The Elderly

Quote for the Quarter

Good advice…

Fun Graph…

“No Frances, I wasn’t 

fishing… Okay I was… 

but its for taking DNA 

samples… “

BWP DNA sampling15
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