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The EMI Evolution – Unlocking the 

Potential (2013 EMI Lekgotla Edition)

The Inspector Team would like to welcome you all to 2014 . For those of

you that feel relaxed after a long festive-season break, we hope that you

are ready to tackle 2014 with renewed vigour and enthusiasm. For those of

you that kept the EMI fires burning over the festive season, we hope that

your boss realises that you may be feeling a little ‘burnt out’ and provides

you with some relief later on in the year.

We must also apologise to our readers for the late publication of this 11th

Volume of The Inspector, but will try and make it up to you with a bumper

edition full of the latest EMI news and events.

On the legal front, we provide you with 2 recent Constitutional court

judgements: the first exploring the constitutionality of warrantless searches

by SARS officials under the Customs and Excise Act; and then follow a

land development case (Lagoon Bay) all the way to the highest court in the

land, where the roles of provincial and local spheres of government in

rezoning and subdivision were pronounced upon. We complete the legal

section with a user-friendly summary of the changes that NEMLA 2has

brought to S24G, S28 and S30/A of NEMA.

We then take a closer look at the EMI Basic Training that took place in

October 2013 – for the first time, the DEA basic training course was

focussed on local authority officials. This is followed by a brief description

of the recent round of training of SARS CUSTOMS dog detection unit

officials on CITES and environmental contraband.

The Inspector tracks one of our EMIs on her month long excursion to

Sweden, where she not only learnt about the control and regulation of

hazardous chemicals, but also experienced close encounters with moose

and reindeers.

For those of you that could not make it to the 05th National Environmental

Compliance and Enforcement Lekgotla at Arabella near Kleinmond in

November 2013, we bring you all the action to your desktop with a brief

round-up of events.

Finally, we pay tribute to a Grade 5 EMI from the Eastern Cape Parks and

Tourism Agency, who tragically lost his life in the line of duty.

From “The Inspector” 
Team



2

Constitutional Court of South Africa

Patrick Lorenz Martin Gaertner and Two Others v the Minister of 
Finance and Two Others Case: CCT 56/13

Case summary: In this case the Constitutional Court considered the
constitutional validity of section 4 of the Customs and Excise Act 91 of 1964
that authorised SARS officials to conduct searches without warrants in certain
circumstances. The court found, on a balance of the right to privacy v the
reasonable and justifiable limitation thereof, that this section was

unconstitutional. Section 31 K of NEMA provides for similar warrantless inspections and therefore is assessed in order to
determine whether the provisions are in line with the criteria as set out in this judgment. The issues for the

Facts of the Case

The first and second applicants are directors of the third applicant which conducts business as an importer and
distributor of bulk frozen food and now seek to confirm the High Court’s Declaration of invalidity. The third applicant
holds licences for storage warehouses in Muizenberg, and SARS officials perform routine inspection of the storage
warehouses to monitor compliance with the Customs and Excise Act. Past inspections have always been limited to the
bond stores and have never extended to the offices or to the homes of the employees or officers.

On 21 May 2012 Sloan Valley Dairies Ltd (SVD) instituted motion proceedings against the third applicant claiming the
return of consignment of skim milk powder sold to the applicant alternatively payment of the purchase price. A copy of
the application was served on SARS, and SARS compared the invoices attached to the application with those that the
third applicant submitted to SARS for purposes of customs duty. The prices on the invoices were substantially higher than
what was reflected on the submission to SARS. This discrepancy led SARS to suspect that the third applicant had
fraudulently manipulated the invoices so as to pay less duty. Consequently SARS decided to search the premises of the
third applicant. The Act does not require SARS officials to obtain a warrant before a search is conducted.

On the 30 and 31 May 2012 SARS officials searched the third applicants Muizenberg premises, they gave the first
applicants the understanding that they were there to conduct a bond inspection and he allowed them in. Only after the
premises had been sealed, the first responded was told about the true reason for their presence. At that point the first
applicant requested time to get his attorney on the premises. Entry into and exit from the premises was controlled by
SARS and people were only allowed out if they agreed to thorough body and vehicle searches.

On 1 June 2012 officials proceeded to the first applicants home to continue the warrantless search. They refused to give
the applicant a reason for the search and would not tell him what they were there for.

Lower Court Findings:

The High Court held that warrantless non-routine or targeted searches are justifiable in respect of pre-entry facilities,
licensed warehouses and rebate stores, to the extent that the searches relate to the business of operating the pre-
entry facility or to the business of the licenced warehouse or rebate store. Searches without judicial warrant are not
justifiable in other cases.

There is no justification for dispensing with the requirement of a warrant in the case of searches of premises of
unregistered and unlicensed person and non-routine searches of premises of registered person except to the extent that
the search relates to the business of operating the pre-entry facility or to the business of the licensed warehouse or
rebate store.

Therefore the Western Cape High Court, Cape Town (High Court) held that sections 4(4)(a)(i)-(ii), 4(4)(b), 4(5) and 4(6) of
the Customs and Excise Act are inconsistent with the Constitution and declared them invalid. This declaration was
however ordered not to be retrospective and suspended for a period of 18 months to afford the Legislature an
opportunity to make remedial changes.

Arguments:

The applicants brought an application the High Court, they sought declaratory
orders that the searches and seizures were unlawful and that section 4 of the
Customs and Excise Act is inconsistent with the Constitution. The respondents
contested the claim that section 4 of the Act is unconstitutional and contended
instead that to the extent that the section limited the right to privacy, this was
justified under section 36 of the Constitution. In the alternative they pleaded
that a declaration that section 4 was unconstitutional should not be
retrospective and that it should be suspended to afford the Legislature an opportunity to correct the defect.
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Constitutional Court Judgement:

The issues for the Constitutional Court to be determined are:

• Section 4(4)(a)(i)-(ii), 4(4)(b) and 4(6) unconstitutional and thus invalid?

• If the sections are unconstitutional must the declaration of invalidity be retrospective?

• Should the declaration of invalidity be suspended pending correction of the defect?

• How long should the period of suspension be?

• If the declaration of invalidity is suspended should there be a remedy in the interim?

In coming to the court’s decision regarding the constitutionality of the impugned provision the court took into account the nature of the

right in terms of section 14 of the Constitution which refers to the right to privacy. The court also took into account the purpose of the

limitation and the nature and extends of the limitation, the relationship between the limitation and its purpose and whether there are a less

restrictive means to achieve the purpose as set out in section 36 of the constitution.

In balancing all of those factors the court came to the conclusion that the impugned sections cannot be justified in in terms of

section 36. With regards to the whether the declaration of invalidity should be retrospective, it is clear that an order of full retrospective

effect would render unlawful all searches under section 4(4) this approach would be inconsistent with our jurisprudence, an order of

invalidity should have no effect on cases which have been finalised prior to the date of the order of invalidity.

In relation to the whether the declaration of invalidity to be suspended the court had to consider the interest of the successful litigant in

obtaining immediate constitutional relief and on the other the potential disruption of the administration of justice. A suspension with an

interim reading-in will afford Parliament an opportunity to craft an appropriate legislative solution to remedy the constitutional defect while

ensuring that SARS can properly carry out its duties in terms of the Customs and Excise Act.

The court therefore made the order that:

• The declaration of constitutional invalidity of section 4(4)(a)(i)-(ii), 4(4)(b), 4(5) and 4(6) of the Customs and Excise Act 91 of

1964 made by the Western Cape is confirmed;

• The declaration of invalidity is not retrospective;

• The order is suspended for 6 months;

• During the period of suspension the court read in a warrant requirement when SARS officials wish to search private residences for

the purpose of the Act.

Comparison with S31K NEMA:

The question arises whether there is any comparison between the sections declared to be unconstitutional in term of the Customs and

Excise Act and section 31K of NEMA. In order to address this, a closer look into the relevant provisions is needed.

Section 4(4)(a) of the Customs and Excise Act empowers a customs officer to enter

any premises at any time whatsoever and make such examination and inquiry as

he deems necessary without providing the taxpayer prior notice. The section also

allows the officer to request the immediate production of any book, document or

thing that is required to be kept under the Customs and Excise Act and which has

been on the premises or in the possession or custody or under the control of that

person or their employee.

Section 4(5) of the Customs and Excise Act required that any person shall furnish

those facilities as may be required by the customs officer for entering the premises

and for exercising the powers under section 4 of the Act. Section 4(6) of the Act

conferred on the customs officer the power to break open any door, window or

break through any wall on the premises for purposes of entry and search after having demanded admission to those premises and

not being immediately allowed to enter those premises.

In addition, this section allowed the customs officer or any person assisting that officer to break up any ground or flooring on any

premises for the purpose of search, and, if any room, place or safe is locked and the keys thereof are not produced on demand, the

officer may open such item in any manner. It is clear, therefore, that the Customs and Excise Act contains powers authorising the

commissioner’s officers to search premises and to remove documents without judicial intervention.

In contrast to the abovementioned, section 31K of NEMA stipulates that an environmental management inspector may at any reasonable

time conduct a routine inspection and without a warrant enter and inspect any building land or premises or search any vehicle vessel

aircraft pack animals container bag box or item for the purpose of ascertaining compliance with the legislation for which that inspector has

been designated or a term or condition of a permit or authorisation.



These powers are however limited as a warrant is required when an inspector wishes to enter and

inspect any residential premises for the purpose of ascertaining compliance with legislation or

permit conditions. There are certain exceptions to this, being that the inspector may enter the

premises should the owner consent, or when there are reasonable grounds to believe that a

warrant would on application be issued, but that the delay that may be caused by applying for a

warrant would defeat the object of the entry or inspection. The requirements as set out in section

31K is contained in the judgment as read in by the judge referred to as “warrant requirements”.

Conclusion:

In conclusion, therefore, one can safely say that the provisions of S31K are substantially

different from those of S4 of the Customs and Excise Act. While the NEMA provisions deal

with the conducting of routine inspections in order to ascertain compliance with permit

conditions, as well as the need to apply for a search warrant in the case of a residential

premises, S4 empowers SARS officials to conduct warrantless searches in a wide set of

circumstances; and did not provide a sufficient distinction between business premises and

private residence. Heloise van Schalkwyk DEA

Constitutional Court of South Africa

Minister of Local Government Environmental Affairs and Development 

Planning of the Western Cape v Lagoonbay Lifestyle Estate ( PTY) Ltd and Others  - CCT 41/13
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Case summary: The Constitutional Court ruled against an appeal by a property developer against a decision by the provincial Minister of

Local Government, Environmental Affairs and Development Planning, Western Cape to refuse an application for subdivision and rezoning.

The provincial decision came after the George Municipal Council granted approval under the Cape Land Use Planning Ordinance. The court

held that the municipality, although the competent authority for the subdivision, was not the competent authority for the rezoning; and further,

that the decision by the provincial Minister complied with the requirements of PAJA as just administrative action.

Facts of the Case:

This matter concerns a proposed property development in the municipal area of the George Municipality. The proposed development in

question, known as 'lagoon bay lifestyle estate', is situated east of Glentana. It spans approximately 655 hectares, of which 166 hectares will

be used for two 18 hole golf courses; 194 hectares for a residential housing development, commercial activities and roads, 7 hectares for a

five-star hotel and clubhouse precinct, 63 hectares to be landscaped into private parks and open spaces and 200 hectares to be rehabilitated

and conserved as a private nature reserve. This matter was first enrolled in the Western Cape High Court, leave to appeal was granted and

the matter was heard in the Appeal Court and finally concluded in the Constitutional Court on 20 November 2013.

Lagoonbay Lifestyle Estate (Pty) Ltd (Lagoonbay) applied to the George Municipality and to the Minister of Local Government,

Environmental Affairs and Development Planning, Western Cape Provincial Government (Provincial Minister) for certain land use approvals

in order to undertake a large-scale property development in the Southern Cape. The George Municipal Council granted Lagoonbay approval

for the subdivision and rezoning of the land in terms of the Cape Land Use Planning Ordinance (LUPO). It was thereafter referred to the

Provincial Minister for further authorisation, but the Provincial Minister refused both applications.

Lower Court Findings:

Lagoonbay challenged the Provincial Minister’s refusal in the Western High Court, where it was argued that the Provincial Minister did not 

have the power to involve himself in the rezoning and subdivision decisions, and that the decision for refusal failed to meet the standards for 

just administrative action as prescribed by the Promotion of Administrative Justice Act (PAJA). Lagoonbay”s arguments were dismissed by 

the High Court, but leave to appeal was granted. 

The appeal was heard on 25 February 2013, and what occupied the court attention in this case is the interrelationship between the three 

spheres of government with. South Africa consists of wall to wall municipalities which make up regions and regions in turn constitute 

provinces. The authority to regulate the use of land within a municipal area is conferred upon a municipality whilst the authority to regulate 

the use of land within a particular region is a provincial competence.



Decisions as to the uses that a municipality will allow, will necessarily be influenced by local

considerations including its capacity to provide the necessary infrastructure and services within the

constraints of its budget. Regional planning on the other hand is informed by broader interest and

objectives. In terms of LUPO the principal tools for the regulations of land use is through the

introduction and enforcement of structure plans at a regional level and zoning schemes at a municipal

level. In this matter there is no attack on the structure plan or the Ministers powers to amend it.

Lagoonbay’s case was that the Ministers decision constituted a final approval of its application to

amend the structure plan..

Constitutional Court Judgement:

The Appeal Court however concluded that the approval by the Municipal Council was the final authorization required by Lagoonbay.

The Constitutional Court held that under LUPO, the Municipality was not the competent authority to decide the rezoning

application. While the Municipality was the competent authority to decide the subdivision application, it could only do so after the

necessary rezoning approvals had been granted. The Constitutional Court did not decide the issue of whether the Constitution

conferred the competence to decide on the rezoning and subdivision of land to provincial or municipal authorities, reason being

that the issue was not properly pleaded in this Court. Finally the court dismissed the challenge brought in terms of PAJA, finding

the Provincial Minister had a broad discretion to grant or refuse the applications on the basis of their desirability. The

constitutional Court therefore dismissed the challenge to the Provincial Minister’s rezoning decision and remitted the subdivision

application to the Municipality for reconsideration. Heloise van Schalkwyk DEA

NEMLA 2 UNDER THE MICROSCOPE

In the previous edition we provided a brief overview of the amendments brought about by 2 amendments to

NEMA, namely Act 14 of 2013 (NEMLA1) as well as Bill B13B – 2013 (NEMLA 2). NEMLA 1 is currently in

effect and commenced on the 24th July 2013. NEMLA 2 has been gazetted on 18 December 2013 and all the

sections except for sections 3, 4, 5 and 14 will come into operation on the date of publication. Section 3, 4, 5 and

14 will take effect on a date 12 months from the date of publication or on a date fixed by the President by

proclamation in the Gazette whichever one is earliest.

Given the imminent changes to be brought about by NEMLA 2, it is necessary to have an in depth look into how

compliance and enforcement issues will be impacted upon with specific reference to sections 24G, 28, 30A and

the implications thereof.

Heloise van Schalkwyk DEA

Section 24G

Existing provisions:

The existing provision of section

24G provides that an application can

be made by a person who

committed an offence in terms of

section 24F(2).

NEMLA2 provisions:

With regard to the amendment to 24G the new position will be that an application can be made my

any person who has commenced with a listed or specified activity without an environmental

authorisation in contravention with section 24F (1) or has commenced, undertaken or

conducted a waste management activity without a waste management licence in terms of section

0(b) of the National environmental Management: Waste Act 2008 (Act No 59 of 2008).

Upon the receipt of the application 

the relevant authority may direct the 

applicant to compile a report: 

assessing the impacts;

mitigation measures;

public participation;

environmental management 

programme;

other information studies.

Upon receipt of the application the relevant authority may direct the applicant to:

• immediately cease pending a decision;

• investigate and evaluate the impact;

• remedy any adverse effects;

• cease modify or control;

• contain or prevent the movement of pollution/degradation;

• eliminate the source.

and compile a report.

The relevant authority now considerers the report and then either:

• refuses to issue an environmental authorisation;

• issues an environmental authorisation and it shall only take effect from the date of issued;

• further directs to provide further information or take further steps prior to refusal or approval;

and as part of the decision to approve or refuse, direct the person to:

• rehabilitate the environment subject to conditions or

• take any other steps necessary 5



Section 24G

Relevant authority considers the report and

then either direct to cease and rehabilitate

subject to conditions or issue and

environmental authorisation subject to

conditions , and the applicant must pay an

administrative fine not exceeding R1 million.

In terms of the fine provision the person will now be liable to pay an administrative fine

which may not exceed R5 million, and it now come to the attention of the relevant

authority that the applicant is under investigation for failure to comply with section 24F of

NEMA or section 20(b) if NEM:WA they may defer the decision to issue an

authorisation until such time as the investigation is concluded and the NPA decides not

to prosecute, the applicant is acquitted or found not guilty, or applicant is convicted and

has exhausted all appeal or review proceedings.

With this provision further confusion stemmed 

over the prospective or retrospective nature of 

24G as some EMIs was instructed not to 

criminally investigate if there was an s24G 

application and some prosecutors not to 

prosecute if there was a section 24G 

application.

It is now made clear that section 24G applications shall in no way derogate from the

environmental management inspectors or the South African Police Services authority to

investigate any transgressions in terms of this Act or any specific environmental

management act, or the National Prosecuting authority’s legal authority to institute any

criminal prosecution.

Section 28: Duty of Care

Existing provisions:

In terms of the existing provision the DG or

HOD is required to consult with any other

relevant organ of state prior to the issuing of a

section 28 directive, and the trigger for a

section 28 directive is the failure to take

reasonable measures.

NEMLA2 provisions:

With regard to the proposed amendments this will no longer be the requirements, the DG

or HOD will no longer be required to consult with any other relevant organ of state

before issuing a section 28 directive, this takes away the administrative burden of over

consultation and allows the DG or HOD to act quickly.

The trigger of the directive will no longer be the failure to take reasonable measures but

rather the causation of significant pollution or degradation of the environment. This

amendment takes away the on-going debate on what is considered to be reasonable.

Section 30 & 30A: Emergency Incidents v Emergency Situations

Existing provisions:

30. Control of emergency

incidents

(1)In this section -

(a)“incident” means an

unexpected sudden occurrence,

including a major emission, fire

or explosion leading to serious

danger to the public or

potentially serious pollution of or

detriment to the environment,

whether immediate or delayed;

NEMLA2 provisions:

The definition of emergency incident in section 30 will be amended to read as follows:

‘Incident’ means an unexpected sudden and uncontrolled release of a hazardous substance

including from a major emission fire or explosion that causes has caused or may cause significant

harm to the environment human life or property.

A distinction between an emergency incident as it is contemplated in section 30 and an emergency

situation that may require a person to commence with a listed or specified activity without an

environmental authorisation was required. With regard to the emergency situation a provision is to be

inserted and referred to as section 30A the definition of an emergency situation will be as follows:

a situation that has arisen suddenly that poses an imminent and serious threat to the

environment, human life or property, including a ‘disaster’ as defined in section 1 of the

Disaster Management Act 2002 (Act No 57 of 2002), but does not include an incident referred to

in section 30 of this Act.

This provision therefore enables the applicant, either orally or in writing, to request approval from the

competent authority to proceed with a listed activity due to the situation being considered

emergency. This request must contain information on the nature scope and impact of the emergency

situation, listed specified activities that will be commenced, the cause of the situation and the proposed

measures to prevent or contain the effects. The competent authority may also on its own initiative

issue a directive to carry out a listed or specified activity.

Section 30A also makes provision for the competent authority to direct the person to undertake

specific measures within a specific time period in order to prevent or contain an emergency situation,

or contain or mitigate the effects of the emergency situation. The factors that can be consider by the

authority may include the nature of the emergency situation, the information contained in the request,

the cause of the emergency situation, the risk of the impact on the environment as a result of the

emergency and the risk of the impact on the environment of the emergency situation prevention control

or mitigation measures and the post-event mitigation or rehabilitation measures that may be required.6



DEA EMI Basic Training

During this quarter the fourth “in-house” DEA EMI basic training course was again presented this

time at SANBI Pretoria in Gauteng. The course was presented from 07 – 25 October 2013. This

Department of Environmental Affairs’ Environmental Management Inspector basic training course

was presented to municipal officials only, that require EMI designation. A total of 52 officials were

originally approved but unfortunately only 33 could ultimately attend due to various organizational

limitations. The prospective EMIs represented 18 different local authorities within the provinces of

Gauteng, Eastern - Cape, Mpumalanga, KwaZulu Natal, Western – Cape and North - West.

The course was overall well received by the attendees with a number of discussions taking place

around the EMIs role within the local authority sphere. Many a late night was spent, studying,

struggling through inspection reports, compliance notices and compilation of criminal dockets.

Similar to previous EMI basic training courses, the three weeks was packed with information and

ample opportunity for officials to interact with numerous experienced EMIs on relevant topics

ranging from a legislative overview of NEMA and the SEMAs to practical compliance and

enforcement procedures.

As part of the inspection practical the officials were also provided with a “rude awakening” when they inspected compliance against a

fictitious waste processing facility by the name of “Green Finger Farm”, (I’ll leave you to decide which finger was involved). The owner a

certain Mr. Eugene Vasive – a small play with words as his initial and surname amounts to Mr. E.vasive, need we say more. During one of

the inspection practical sessions, a soon to be EMI, pulled me aside and softly whispered… “Please Jacques, you are too hard on us, I

can’t think anymore”, but through it all they persisted and walked away admitting that they would rather face such difficulties during a

training session, than having to face it for the first time once designated as an EMI.

As always, this course is not the result of any one person, and DEA wishes to once again thank all the dedicated EMI presenters and role-

players that assisted during this time. We have in the past always avoided naming each presenter individually as the list would simply just

be too long, so in an effort as to prove this point here goes… Mark Jardine, Nomvula Coka, Mpho Tjiane, Tandiswa Jacobs, Grant Walters,

Avhantodi Munyai, Gregory Scott, Sibusisiwe Hlela, San-Mari Ras, Nketu Lesejane, Cashandra Fredericks, Frances Craigie, Varsha

Naidoo, Achmad Bassier, Luvania Naicker, Ryno Serfortein and Heloise van Schalkwyk, told you it’s a long list... As always a special thank

you also goes out to our external presenters this time round, Adv Dania Bruwer and Adv Johan Nordier (who acted as a spine tingling

defense attorney, during the moot court session), as well as those in charge of the National Botanical Gardens that allowed us the use of

their facilities for the inspection and investigation practical. Here’s to the local authority EMI class of 2013: May you rise to the challenges

that you will face as Environmental Management Inspectors within your respective regions. Jacques du Toit: DEA Capacity Building

7 We present to you the Local Authority EMI class of 2013…7

Slugging through the theoretical class sessions “Dealing with the difficult owner” during the inspection practical

Soon to be EMIs, either posing 

for a photo or photographing 

evidence?



How prospective EMIs were shown the Green Finger

The thought of going away from home for almost a month was also a daunting task, not to mention the bureaucratic process of getting

travel approved and getting your travel confirmation at the 11th hour. Be that as it may, there I was in Pretoria from 6 to 25 October 2013,

to attend the EMI rollout for local government officials with approximately 30 strangers (all prospective EMIs) who soon became family

and friends! Upon arrival, I brought my smile and some enthusiasm.

Speaking of that distinct smile, it belongs to one Sabelo B Nkosi, who is currently a Senior

Environmentalist in the Biodiversity Impact Assessment Branch of the EPCPD. My function at

eThekwini Municipality is to assess the impact of development (both environmental and planning)

applications on the Municipal Open Space System, monitor compliance with requirements and take

enforcement action where appropriate. The challenge at local government regarding the

environmental function is that there is a limited direct environmental mandate in terms of the

Constitution. Hence, the EMI rollout training for local government presented the municipality with an

opportunity to obtain the necessary mandate in order to be able to ensure the sustainability of the

natural resource base within the Municipal Open Space System.

The practical component of the course involved real scenarios and real people, such that no one

could escape the wits of one Mr. Eugene Vasive (AKA Mr. “Evasive”) at the Green Finger Farm.

Had I been a delegated EMI, I promise that I could have kicked, wrestled and tackled Mr. Vasive for showing an EMI the GREEN

FINGER. Yes, a prospective EMI was shown a green finger, although it was a bit unkind, the whole inspection process was one huge

learning curve, which required a number of hours to be spent sitting on the lawn contemplating what had just transpired and to recover a

little. This was yet another boxing round lost, egos bruised, the start of late nights and group work and time was quickly disappearing.

The intensity increased as an investigation was required, all of that preparation was just not enough and yet another valuable lesson

learnt that you have to PLAN and PLAN and PLAN and PLAN none stop, which was followed by the experience of writing individual

statements in preparation of a criminal case. The crescendo of the last three weeks resulted an apprehensive mood for the last day,

although we were overflowing with excitement of finally going home for good, the jovial atmosphere was tempered by the prospect of the

the moot court. As it turned out, the moot court proceeding were incredible due to the presence of some great legal minds, the tips and

advice that were provided were priceless; what an unforgettable experience.

When I finally pass the course (if I do not make it this time then I will definitely repeat this one from my pocket), I hope that the least I

could do is to make use of the experience, knowledge and skills acquired to further enhance the environmental right. To ensure the

protection and management of biodiversity and the ecosystems services that it provides. In closing, I am grateful to eThekwini

Municipality for funding my travel, my management for the support and trust that you have placed on me, the Department of

Environmental Affairs for the training, course facilitators, speakers and those who assisted (Varsha, do you remember the days we toiled

on site as ECOs?) and all the prospective EMIs who attended the training with me.

Peace and Blessings, Sabelo B NkosieThekwini Municipality

Little did I think of it, when my manager, Ms Chumisa Thengwa, at

eThekwini Municipality’s Environmental Planning and Climate Protection Department (EPCPD) informed me

about the Environmental Management Inspector (EMI) rollout training for local government officials, how this

process would be so enriching. I then urgently filled-in the required documentation and soon thereafter it dawned

on me how serious this stuff is: completion of a pre-course assessment while trying to negotiate other work tasks

and deadlines. The pre-course material was approximately 500 odd pages of what I deemed to be boring

documentation as this was neither about sports nor ecology.
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If you have any legal queries relating to your functions, mandate, powers or

duties as Environmental Management Inspectors, please don’t forget to get in

touch with DEA’s EMI Legal Support sub-directorate by contacting either

Nicole or Heloise at nlimberis@environment.gov.za or

hvanschalkwyk@environment.gov.za. The EMI Legal Help Desk service is

not meant to replace the advice or decisions of own legal services, but is

aimed at providing legal advisory support to your compliance and

enforcement actions.

mailto:nlimberis@environment.gov.za
mailto:hvanschalkwyk@environment.gov.za


Nomazulu Valentia Mdluli

The Inspector wishes to pay tribute to an EMI Colleague. Mr Mqwalaseli Alfred Siphondo was born on 6 

December 1956 in Kotana Village Ngqamakhwe. He was schooled at Kotana Primary School where after 

he started his working career at the Cwebe Nature Reserve in 1993 as a general assistant for a period of 

8 years.  In August 2001 he was appointed Field Ranger in Dwesa, where he worked as a dedicated and 

committed field ranger EMI Grade 5), until the night of his passing.

On the night of his passing Mr Siphondo was on evening patrol when they saw a stagnant light, which 

they approached and found to be poachers. After a confrontation with the poachers shots were fired and 

Mr Siphondo was fatally wounded.

Mr Siphondo will forever be remembered for his dedication, hard work and love for the environment.

Our thoughts are with his wife Mrs Novulile Siphondo and their seven kids. May his 

work remain a legacy and his soul Rest in Peace.

by Wayne Erlank (EMI) EC Parks and Tourism Agency
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Anybody that has had the opportunity of working at one of South Africa’s many

Ports of Entry and Exit would tell you that it is no easy duty, and that it takes a

certain someone special to face these challenges on a daily basis. During

December 2013 I had the privilege of meeting a number of these officials

currently undergoing basic training within the SARS CUSTOMS Detector Dog

Unit section. There are currently three units undergoing training: at Musina,

Zeerust and KemptonPark. After completion of the training, these officials will be

performing their border control duties at posts within their vicinity.

The purpose of the respective visits was to present these officials with an

overview of CITES and associated smuggling techniques and brief identification

of prominent endangered species being smuggled with.

The Customs Operations Detector Dog Unit was established on 1 March 2007

with the appointment of a National Commander, two trainers and three handlers.

The handlers and dogs have the capacity to detect the following substances and

/ or goods in vehicles, vessels, aircraft, cargo, containers, mail and luggage at

Ports of Entries into South Africa: Narcotics - mandrax, heroin, cocaine,

cannabis, crystal meth - Explosives, firearms and ammunition - Endangered

species: Rhino horn, abalone, ivory, crayfish and lion bones - Currency -

Tobacco products - Cell phones - Copper wire and DVDs.

These three CITES awareness sessions forms part of a much larger initiative to

be rolled-out to other border enforcement units in the years to come. It is indeed

a very exciting time as this will increase awareness and hopefully address not

only the smuggling of endangered species but hopefully also expand to other

environmental crimes such as the international smuggling of hazardous waste.

Make sure to visit us again in the next issue where we will be providing a more

in-depth look at the project and its development.
Jacques du Toit DEA

The Musina Group

The KemptonPark Group

The Zeerust Group

Getting ready for action



Nketu Lesejane Grade 2 EMI all 

geared up for SAKAB

For 4 weeks in September, I had the opportunity to attend an International Training

Programme "Strategies for Chemicals Management" organized and managed by the

Swedish Chemicals Agency (KemI) and funded by the Swedish International

Development Cooperation Agency (Sida).KemI is an agency of the Swedish

Environmental Ministry.

The programme's focus is on preventive chemicals control in order to avoid harmful

effects on health and environment due to exposure to chemicals.

Besides the efficient public transport system and the orderly and clean environment,

here are a few things to share with you.

Chemicals Legislation

The regional overarching legislation for chemicals called REACH is in place for the

European Union countries. The principle of proportionate fees is used to fund

administrative costs of implementing legislation in the EU rather than a tax system. i.e.

companies pay a fee for placing a chemical in the market (€50 000), pay annual fees

when submitting production and records of quantities sold and pay a fee for inspections

by authorities.

Permitting system

In Sweden environmentally hazardous activities are classified in 3 categories: 

Underground Mecury Storage

Enforcement Process:

Industries are given more self-regulatory responsibilities.

As part of compliance monitoring and enforcement process much emphasis is also placed on access to inventories, record-keeping (which

are used for desktop inspections), sanctions in case of non- compliance and confidentiality.

Compliance promotion also plays an integral part of regulation and they have different ways of public awareness raising and education

including help desks and websites meant to educate the public and industries. They have scientific proof to show the positive impact of

awareness as in the case of mercury contamination. Levels of mercury in the air, surface and groundwater contamination have decreased

after voluntary interventions like: dentists no longer using amalgam, industries replacing mercury containing products with alternatives, etc.

Two types of inspections are conducted i.e. inspection by mail (sending a request for documents/ audit reports and checking compliance)

and inspection by visit. The Enforcement process entails the following:
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• Category A activities ( Refineries, paper and pulp industries, petrochemical operations, automotive manufacturers, waste incineration, 

the chemical industry, combined heat and power plants, etc).

Permits are issued by Environmental Courts comprising of: technical and legal experts; government agencies; NGO and Public

• Category B activities (Sewage treatment plants, textile industry, manufacturing industry, small waste management plants, sawmills, 

agriculture, food industry, etc.)

Permits are issued Environmental appraisal delegations (County Administrative Board) 

• Category C activities (Petrol stations, small sewage treatment plants, agricultural small holdings, waste sorting facilities, manufacturing 

industry, etc.)

Have to be reported 6 weeks before the activity start.

Emissions from the SAKAB Kiln

Underground Mercury Storage



Action taken
Report to 

prosecutor

Environmental 
Sanction Fee

Injunction with fine

Injunction and 
prohibition

Injunction

Case closed with 
minor remarks

Case Closed

Separation of waste at source is strictly

practised in Sweden (different waste bins even

in hotel rooms and on the streets). I also had

the opportunity to visit a waste disposal facility

called SAKAB. General and hazardous waste

(including chemicals and health care risk

waste) are incinerated at this facility using a

direct injection kiln.

Waste is used as a source of energy

for the incinerator and the steam

produced from the process is used to

generate electricity which is sold to

nearby industries. I was amazed by

the cleanliness of the facility as well as

the white emissions coming out of their stack (apparently they are able to meet their emission limits even for the furans and

dioxins).Waste containing mercury below 1000ppm is incinerated, inorganic mercury waste above 1000ppm is stabilised with sulphur and

stored on a long term underground storage and sent to Germany Salt Mines for final disposal. Ash generated from the incineration

process is disposed of on an onsite disposal site which is covered by a HDPE liner to prevent ingress of water.

The other interesting thing is that a precautionary approach is practiced for worker health and Occupational Health screenings are not

conducted for employees in Sweden. They believe that the system used which includes: changing to less hazardous products, automatic

machinery, encapsulation, and process ventilation is sufficient to protect the workers.

The reindeers and the moose at Skansen Park. Trust 
an EMI to find Santa’s Summer hide-out…

Waste Storage at Rappa Holdings
A joint strategic inspection was conducted at Tiger

Chemicals a hazardous waste treatment facility in

Ekurhuleni. The inspection was conducted by EMIs

from DEA and Gauteng Department of Agriculture

and Rural Development as well as officials from

Ekurhuleni Municipality and Department of Water

Affairs.

While at Tiger Chemicals, EMIs observed large

amounts of waste stored at a neighboring facility

called Rappa Holdings and decided to conduct an

adhoc inspection.

Rappa Holdings obtains waste from mining companies which is processed to recover gold. While other waste types such as ferroalloy

waste (chrome, manganese, mill scale, etc.) and power generation waste (transmission cables; e-waste, etc.) are also processed on site

to recover the metal.
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The scene for the 05th National Environmental Compliance and

Enforcement Lekgotla, 2013, was the picturesque venue of the

Arabella Hotel and Spa, near Kleinmond in the Western Cape.

Having held previous events in KwaZulu Natal, Free State,

Eastern Cape and Limpopo, the members of MINTECH WGIV

deemed the Western Cape to provide a suitable setting for the

biggest gathering of Environmental Management Inspectors from

around the country – and what a magnificent setting it was!

After months of hustle and bustle to get travel, accommodation

and catering approvals in place, the day had finally arrived for all

EMIs (at least those that made it onto the registration list) to

climb into cars, aeroplanes and whatever other modes of

transport that where available to make their way to the venue.

Unlike real scorpions that have been around for over 430 million

years, the “Green Scorpions” have only been in existence for 8

years. The chosen theme for the 2013 Lekgotla was,

“The EMI Evolution: Unlocking the Potential” which was aimed at conveying the message that the Environmental Management

Inspectorate readily adapts itself to meet the ever changing threats to the environment, unlike our dessert-crawling name-sakes that have

not changed their basic form and shape in the past 4 millennia.

The 05th National Environmental Compliance and Enforcement Lekgotla, 2013 was officially opened by the DDG: Legal Authorisations,

Compliance and Enforcement at DEA, Mr Ishaam Abader (pictured in the centre above) as well as the HOD Western Cape DEADP, Mr

Pieter Van Zyl. Day 1 of the ECEL was dedicated to some introspective thinking and analysis, where all EMI institutions were invited to

present on their respective highlights, challenges and priorities. This was followed by a brief overview of the compliance and enforcement

statistics appearing in the National Environmental Compliance and Enforcement Report, which was to be officially launched later on in the

week. Key findings of the situational analysis of the National Environmental Compliance and Enforcement Strategy provided an

appropriate preface to the 5 workshops that closed off day 1.

THE FIFTH NATIONAL ENVIRONMENTAL COMPLIANCE AND 

ENFORCEMENT LEKGOTLA, 2013

The 05th National Environmental Compliance

and Enforcement Lekgotla, 2013 was

officially opened by the DDG: Legal

Authorisations, Compliance and Enforcement

at DEA, Mr Ishaam Abader (pictured in the

centre above) as well as the HOD Western

Cape DEADP, Mr Pieter Van Zyl. Day 1 of

the ECEL was dedicated to some

introspective thinking and analysis, where all

EMI institutions were invited to present on

their respective highlights, challenges and

priorities.

This was followed by a brief overview of the

compliance and enforcement statistics

appearing in the National Environmental

Compliance and Enforcement Report, which

was to be officially launched later on in the

week. Key findings of the situational analysis

of the National Environmental Compliance

and Enforcement Strategy provided an

appropriate preface to the 5 workshops that

closed off day 1.
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In order to enable an evolutionary process, the Green Scorpions, of course,

need to respond to external forces that may provide a variety of inputs into

future shape, form and direction of the Inspectorate. The structure of day 3

of the lekgotla was tailor-made to meet this objective, with a wide range of

Inspectorate stakeholders providing their opinions on the Good, the Bad

and the Ugly of the Green Scorpions.

A plenary session, including some challenging questions from both the podium and the floor, was followed by a series of workshops in

which each panel member was requested to lead a session seeking to expand on issues that were raised in the morning plenary.

As has become the norm at these lekgotlas, a day is dedicated to the

presentation of a series of EMI 1 day short-courses that were aimed at key

skills development areas. Day 2 included subject matter experts ranged

from experienced EMIs, tertiary institution lecturers as well as private

sector specialists. These type of sessions show how quickly Green

Scorpions need to adapt to keep up to speed with the changes in

legislation, best practices, technological advances etc.

Shortcourse A: Using administrative enforcement mechanisms to

tackle “green” non-compliances (Werner Boing (Free State), Frances

Craigie, Cashandra Fredericks (DEA);

Shortcourse B: DNA Barcoding Project: what value for EMIs?

(Jacques du Toit (DEA), Michelle van der Bank, Olivier Maurin, Ronny

Kabonga (UJ), Colonel Gerhard Vermeulen (FSL SAPS);

Shortcourse C: Use of GIS/GPS technology – How is the Inspectorate

positioned? (Robert Steggman (Eastern Cape), Grant Walters, Deon

Marais (DEA), Lynton Twyman, Andrew Love (GTI) ;

Shortcourse D: Adapting to a dynamic legislative mandate: NEMA and

SEMA update (Thomas Mbedzi, Nicolette De Kock, Heinrich Muller, Neo

Nkotse, Franz Scheepers, Khashiwe Masinga, Amanda Dana, Donald

Sehaswana, Mark Jardine (DEA);

Shortcourse E: Essentials of criminal investigations: getting the

basics right: Mario Schlotz (SANParks), Frikkie Rossouw (DEA), Dania

Bruwer (NPA)

SANRAL (Mogole

Mphahlele)

ESKOM (Dave 

Lucas)
Centre for Environmental

Rights (Melissa Fourie)

Academia (Professor 

Loretta Feris, UCT

Facilitator, Limpho

Makotoko

John Marais, Snakebite 

Institute of SA

Caroline Ntaopane, Vaal 

Environmental Justice 
Alliance

Environmental Lawyer 

(Gregory Daniels, Enact 

International)



The grand finale of the ECEL was, of course, the Deputy Minister’s Gala Dinner at which the EMI Awards of Excellence as well as

Merit/Long Service Awards were handed out. While it was heartening to see most of the EMIs dressed smartly in their EMI black and white

uniform (see picture of KZN as a shining example), some provinces obviously did not receive the dress code memo (see for example

below picture of the Eastern Cape EMI team, led by a rather tall, moustached gentlemen who obviously has not read the EMI Corporate ID

Manual – think the name is de Villiers or is it MacVilliers!)

The final day 4 of the lekgotla saw the number of attendees swell to approximately 300, with the inclusion of other national departments,

such as Water Affairs, Mineral Regulation, Health, Agriculture Forestry and Fisheries, Labour, as well as key role-players in the criminal

justice system, namely SAPS, SARS and the NPA. The morning session kicked off with a memorable audio-visual clip outlining the

significant progress made since the last National Environmental Crime Forum, but ending with a sobering reminder of the long path ahead

of the Inspectorate. This was followed by brief presentations by SARS and NPA representatives on their achievements and challenges in

collaborating with the Inspectorate.

An overview of the various provincial environmental crime forums that are operating in some of the various provinces was given, 

highlighting the critical importance of developing and maintaining proper working relationships with other roleplayers. Once again, the 

afternoon sessions were allocated to various workshops.

It is would be fitting to wrap up this overview of the Lekgotla by showing you who the winners of the EMI Awards of Excellence were for

2013. These individuals and teams were recognised as having made an outstanding contribution to the Inspectorate through the execution

of various disciplines. This year, two new award categories were added in recognition of compliance and enforcement activities that do not

readily share in the mainstream limelight, however, they form critical cogs in keeping the Inspectorate rolling: EMI Support Services and

Field Rangers.

A hearty congratulations to all the winners and may you prove an inspiration to future generations of Green Scorpions!

Category Award and Name of Winner/s Category Award and Name of Winner/s

Outstanding Contribution to the Prosecution of 

Environmental Crime

Outstanding Contribution to the Investigation of 

Environmental Crime

Advocate Charles Lloyd (NPA)
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Mario Scholtz (SANParks)



Category Award and Name of Winner/s Category Award and Name of Winner/s

Outstanding Contribution to the Inspection of 
Environmental Legislation

Outstanding Contribution to the Administrative 
Enforcement of Environmental Legislation

Outstanding Support Rendered to the Environmental 
Management Inspectorate

Outstanding Contribution to Field Ranger Service

Nketu Lesejane (DEA) Godfrey Maluleke (GDARD)

Jacques du Toit (DEA)
Bruce Leslie on behalf of SANParks

Special Operations Team

Finally, my observations lead me to believe that there is at least one area where the EMIs do not need any further evolutionary

improvements –dancing and grooving to the music! The rhythm and harmony of the foot-tapping, hip-swaying and general “get down and

boogie moves” left me in no doubt that Green Scorpions Can Dance! Mark Jardine DEA

15



management section, I am with the Tlokwe City Council for nearly 18 years. I am also appointed as

a Waste Management Officer.

What was your first impression of the EMI training?

It was really a privilege to be able to attend this course. It has been a huge eye opening experience.

I was really quite unaware of how big the issues really are, and to be quite honest I didn’t know

about the Environmental Management Inspectorate, and the kind of responsibility that accompanies

such a designation.

Where are you employed at and what do your duties entail?

I am employed at Tlokwe City Council – Potchefstroom - Waste Management Section

as line manager, responsible for the operational and maintenance of the waste
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Enforcement of environmental legislation and carrying of dockets.

What advice will you give to your fellow colleagues who want

to complete the EMI course?

Please attend this training this has really been an eye opener,

during this training you will have the opportunity to firstly gain a lot

of knowledge and establish good working relations between

colleagues.

What is your motto?

Save the environment- you only have one!!

There I realise the effect that industry has on the environment. You only have one environment so protect it, and there my passion for the

environment began.

What is the one most important thing you learned at the EMI basic training?

Group work is very important, you need to have good people skills, and safety always needs to be at the back of your mind while conducting

your inspection/ investigation. You also need to be able to think on your feet as quick decisions needs to be taken, on a continues basis.

Tell us something interesting you didn’t expect to learn at the

training?

Self-defence was totally unexpected didn’t realise the dangers you

might encounter while enforcing environmental legislation.

What trademarks / characteristics do you think an EMI should

have?

Self-discipline!! You have to know the relevant pieces of legislation

accompanied with loads of self-confidence.

What made a big impact on you, which you will apply after you

leave?

What do you think will be the most challenging thing if you should be designated as an EMI?

Experience, experience!! You need to be assisted by experienced Emi’s, as the implications of not

doing your work properly is just too big.

Tell us a bit about your background and why you became interested in protecting the

environment?

I started out with my internship as a low voltage electrician, then first I worked within the private

sector, at a steel manufacturer company as general manager and then at Everite Group Ltd as

senior sales representative and training official.
Lukas Esterhuizen

Where are you employed at and what do your duties entail?

I am currently employed by the Buffalo City Metropolitan Municipality.

My duties are to monitor and control air, water, waste and noise pollution. I am required to

enforce legislation relevant to pollution and also to promote a safe and healthy environment.

Tell us a bit about your background?

I am originally from Bisho in the Eastern Cape. I love the nature and quality of life you

experience in the Eastern Cape, not the hustle and bustle of the city. I started studying ND

Analytical Chemistry at Peninsula Technikon, thereafter I proceeded with my B-Tech Quality

Management degree and I am currently doing third year ND Safety Management through Unisa.

What was your first impression of the EMI training?

I was very excited to have the opportunity to be nominated to attend the training. I really wanted

to know more about being an EMI. It will be a real privilege to be designated as an EMI.

What do you think will be the most challenging thing after being a designated as an EMI?

Definitely criminal enforcement. It is very technical and there is a great responsibility bestowed

upon an EMI to live the mandate we are entrusted to uphold.

Mention incidents during the training where you just stood back laughed at yourself?

I managed to seize the A2 identification cup…. Need I say more!

Tell us something interesting you didn’t expect to learn at the

training?

I didn’t expect to be taught to arrest people and managing dockets,

and the fact that one will be involved from the beginning right

through to being a witness in court.

What trademarks / characteristics do you think an EMI should

have?

Hardworking, must be composed but strict, and willing to go the

extra mile.. or mile’s.

What made a big impact on you during the training?

The presenters, they were all excellent. They knew exactly how to

explain and sensitise us and I will call on anyone of them should l

need assistance.

What advice will you give to your fellow colleagues who want

to complete the EMI course?

They must be prepared for three weeks of intense training, be able

to cope, read, participate and be team orientated.

Lukhanyo Mgadle



Why do we 

love 

children?

POLICE

It was the end of the day when I parked 

my police van in front of the station. As I 

gathered my equipment, my K-9 partner, 

Jake still in the back of the van, was 

barking. I saw a little boy staring in at 

me. “Is that a dog you got back there?”

he asked… “It sure is,” I replied.

Puzzled, the boy looked at me and then 

towards the back of the van. Finally he 

asked, “What's he in for?”
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The latest EMI environmentally friendly, 3 horse power off-road SUV, 100Km on 1 bale of hay 

Fun Graph…

“Who said EMIs can’t 
dance?… “

Quote 
for the 
Quarter
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