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A. INTRODUCTION 

1. This appeal concerns a challenge to an ex post facto �nvironmental 

authorization in term of section 24G of National Environmental 

Management Act 108 of 1998 ("NEMA'1 of a lodge situated within the 

Magaliesberg Protected Environment ("MPE'). 

2. In the Court a quo the appellant sought an urgent interdict against the third 

respondent from continuing construction of the lodge pending the review 

application in Part B of the notice of motion. In Part B of the notice of 

motion, the appellant sought an order that the lodge be demolished, and 

the environment be rehabilitated. The urgent application was dismissed by 

the Honourable Justice Gura J. The review application was dismissed by 

Honourable Justice President Leeuw with costs. 

3. In the Court a quo, the appellant argued for remittal of the matter to the 

first respondent ("the MEG") for a reconsider�tiori ofthe matter, and in the 

alternative, sought an order of demolition of the lodge. 

4. The first and second respondents ("respondents") are opposing the appeal. 

The basis of the opposition in twofold. Firstly the appellant failure to interdict 

the continuing construction of the lodge in the urgent application in the Court 

a quo rendered the relief of demolition in Part B superfluous and 
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unnecessary. Secondly the appeflant has failed to m ake out a case for 

review application and in particular in the founding papers. 

5. The respondents' contention is that it was incumbent upon the appellant to 

have made out a case both in the urgent application to interdict the further 

construction of the lodge ("Kgaswane Lodge") and to make out a case for 

the review of the decisions of the Chief Director and the MEC. 

6. In so far as the appellant sought a further relief in the review that the lodge 

be demolished, it was incumbent upon the appellant to set out facts in the 

founding papers which constitute exceptional circumstances requiring that if 

for whatever reason the Court grants the review that it should order the 

demolishing of the lodge. 

7. An order for demolishing would be a n  order which is tantamount to the 

Court substituting the decision of the Chief Director and the MEC with that 

, 
of its own, and such order would be disproportionate. The Court can only do 

so in exceptional circumstances. Exception al circumstances ought to be 

demo n strated in the fou nding affidavit by the appellant. The respondents' 

contention is that the appellant has failed to demonstrate exceptional 

circumstances and no order for demolishing was neither desirable nor 

necessary. 
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B. ISSUES 

8. According to the appellant, the issues which the above Honourable Court 

is called upon to consider are: -

9. Firstly whether the court a quo erred in finding that the EMF was not 

applicable when the Chief Director issued a section 24G environmental 

authorization, and failure to consider the provisions of the EMF did not 

render the decision of the Chief Director reviewable as contemplated in 

section 6(2) (e)(iii) of PAJA. 

10. Secondly, whether the court a quo erred in finding that the EMF was not 

applicable, and the EMF could not be applied retrospectively by the MEC. 

Thirdly, whether the court a quo erred in finding that the MPA was 

afforded an opportunity to make submissions on appeal to the MEC as 

this was a wide appeal in terms of section 43 of NEMA, hence the alleged 

failure to notify and consult the MPA specifically as a key and affected 

party by Lesekha Consulting ("Lesekha") during the environmental impact 

assessment process rendered the section 24G environmental 

authorization reviewable as contemplated in section 6(2) (c) of PAJA 
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12. Fourthly, whether the court a quo erred in finding that Fatti cannot express 

an opinion on technical issues referred to in Lesekha Consulting's 

Environmental Impact Assessment report ("EIA"), as he is not an expert. 

13. Fifthly, whether the court a quo erred in f inding that the introduction of new 

cause of action (of bias against the M PA) or to supplement the founding 

affidavit by adducing supporting facts in a replying affidavit is irregular and 

e cannot be allowed. 

14. The respondents ("Chief Director and MEC") wish to add the following i.e. 

whether the order sought on review did not become academic when the 

urgent application was dismissed and· whether an order of demolition 

s ought by the appellant in the circumstances was not disproportionate. 

C. AN ORDER TO DEMOLISH THE LODGE WOULD BE 

DISPROPORTIONATE 

• 15. The respondents do not agree with the appellant in the heads of argument 

that the papers regarding the urgent application are only relevant insofar as 

costs are concerned. The basis of the disagreement is that the urgent 

application was the forerunner of the review application which was entirely 

premised on the success of the urgent application. To this effect, both the 

purpose of the urgent application and the relief sought in the review 

application are intertwined and a failure by the appellant to interdict the 

continuing construction or to obtain interdictory relief as sought in part A of 
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the notice of motion, was fatal to any further relief that the appellant sought 

for the demolishing of the lodge. 

16. This fact is much conceded by the appellant in the founding affidavit to the 

effect that a failure to obtain an interdict would be fatal to a request for an 
. 

order of demolishing of the lodge. 1 

17. In paragraph 15 of the founaing affidavit of the deponent to the founding 

affidavit ("Libero Paul Fattl') alleges as follows: 

"15. Part B ()f the notice of motion seeks appropriate relief for the 

purposes of these review proceedings. Part A of the notice of 

motion seeks urgent relief to interdict the third respondent from 

continuing with the development pending the outcome of the review 

proceedings and in order to ensure that the review is not rendered 

academic because in the interim, construction proceeds to 

completion. " 

18. What is evident from what Fatti alleges in paragraph 15 of the founding 

affidavit is an admission .that a failure of an interdictory order as sought in 

Part A would effectively render the review application academic. 

19. Fatti was correct in this regard because the appellant was aware of the 

construction of the lodge and took no steps at that time to approach the 

Court to interdict it but instead allowed it to proceed and elected to follow 

the procedure that it would challenge the decision of the Chief Director by 

way of appeal to the MEC. 

I see pam 15 of the founding affidavit, Vol l p. 15 

i '{ 
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20. Even after the MEC had dismissed the appeal , the appellant has with the 

full knowledge of the continuing construction of the lodge waited for 

several months before approaching the Court a quo on an urgent basis for 

interdictory relief. The urgent application was merely launched 

opportunistically in order to lay the ground for a review application and for 

an order that the partly constructed lodge be demolished. The appellant's 

allegation that the lodge was incomplete was not correCt, as it was 

demonstrated in the Court a quo during the urgent application that 97% of 

the lodge was already complete. 

21. The appellant's concession that in the absence of an interdict the review 

application was rendered academic is further fortified by the allegation in 

paragraph 17 of the founding affidavit of F atti in which he alleges that: 

"17. Since the constructi6n of the Kgaswane Country Lodge is not yet 
complete and ongoing construction operations wHI continue to 

cause harm to the environment within the MP� the applicant seek 

interdictory relief pending the outcome of the aforesaid review 

proceedings. In addition, the applicant contends that it is entitled to 

interdictory relief on the basis that the relief the applicant seeks in 

the review ("namely the demolishing of the lodge") will become 

difficult if not impossible to attain if construction activities are 

permitted to continue to completion." 

22. In the aforegoing paragraph, Fatti makes it patently clear that the review 

application in particular the relief that the lodge be demolished is entirely 

dependent on the Court granting an interdict because if such interdict is 

not granted; the review application will become academic insofar as an 

order of demolishing is concerned. This Fatti fortifies with his allegation 
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that should the lodge be completed, an order of demolishing will "become 

difficult if not imposs ible to attain".2 

23. Indeed Mr Fatti's understanding of the law and of the practicalities thereof 

is correct in that an order for -demolishing is one that must be based on 

proportionality and fairness. The Court will be required to weigh conflicting 

interests and taking into account the adverse effects of ordering a 

demolishing of the lodge which is completed and ready to operate or 

already in operation. 

24. The Court would have to balance conflicting rights of the appellant's right 

to preserve the Magalies Protected Environment ("MPE") with the third 

respondent's right to choose his trade and especially in circumstances 

where he has been authorized by the Chief Director and the MEG who in 

temis of the applicable environmental legislation are the persons with the 

authority to consider applications for environmental authorization as well 

as rectification applications as contemplated by section 24G of the 

National Environmental Management Act. 

25. The Court will have to balance conflicting interests including the prejudice 

that would be suffered by the third respondent who obtained an ex post 

facto authorization from the Chief Director and the MEC and the prejudice 

that the appellant may say it s uffers. The prejudice that the appellant 

2 See founding affidavit, the last two lines of para I 7, Vol. 1 p. 18 



10 

would allege it suffers or it may suffer if the order of demolishing is not 

granted must be pleaded and*alleged in the founding papers in order to 

demonstrate that there are exceptional circumstances which necessitate 

the demolishing of a lodge which is complete and operational. 

26. The appellant did not demonstrate exceptional circumstances nor did it 

allege facts which require the Court to order demolishing. To the contrary, 

. .. · the appellant admitted that an order of demolishing will be difficult if not 

impossible to attain once the lodge is completed. The Court should also 

take into account the fact that the MPE is not a "no-go area" in terms of 

the legislation. The MPE is an environmentally protected area and limited 

development is allowed on authorization granted by the Chief Director or 

the MEC after evaluating all relevant facts and applicable legislation. 

27.. The appellant has failed in the urgent application to pursued Honourable 

Gura J hence the Court a quo dismissed the urgent application. When the 

review application was heard by the Court a quo, the lodge was already 

completed. Notwithstanding the admission by the appellant in paragraphs 

15 and 17 of the founding affidavit that the completion of the lodge will 

render the review academic and make an order of demolishing difficult if 

not impossible to attain, the appellant persisted before the review Court 

that it wanted an order of demolition but without pointing out to the Court 

the averments in the founding affidavit which support such an order. 
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D. APPELLANT MUST MAKE OUT A CASE IN THE FOUNDING PAPERS 

28. It is trite Jaw that an applicant to motion proceedings ("of which review 

proceedings are one") must make his or her case in the founding affidavit 

and not in reply or subsequent affidavits. The appellant has failed to make 

out a case in the founding papers and sought to make out a case in the 

replying affidavit. The appellant's attempt to make out a case which he did 

not make in the founding affidavit in the replying affidavit is impermissible 

and improper. 

29. In the s upplementary affidavit, the appellant shifted the goalpost and 

alleged that the MEC was biased when considering the appeal. This 

ground of review was an afterthought in that it was never raised at any 

stage of the appeal process, nor was it raised in the founding papers at all. 

There was also no evidence to substantiate this allegation that the MEC 

was biased except for some
� 

reference to what the MEC said in the 

meeting that he held with the members of the appellant. 

30. Despite being aware of the utterances of the MEC in that meeting, the 

appellant chose not to raise the issue in the notice of appeal nor raise it in 

the founding papers in the review and in the urgent application. This is 

because the appellant never believed the utterances of the MEC to be 

biased or to  constitute any bias against the appellant. Indeed, the 
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utterance by the MEG cannot by any stretch of imagination be construed 

as an indication of biasness. 

31. The answering affidavit of the respondents demonstrate that the Chief 

Director took into account all relevant considerations into account, applied 

his mind to the matter, and made a decision 9fter he was satisfied that in 

terms of section 24G he has the power to make a decision whether or not 

• to grant an ex post facto authorization. 

E. FACTUALBACKGROUND 

32. Kgaswane Country Lodge is an eco-tourism lodge situated within the 

Magaliesberg Protected Environment, on Portion 21 and Portion 85 of the 

farm Boschfontein 330 JQ, along the R24 road to Rustenburg. The 

-
property measures about 11.Bha in size, secured in terms of a 10 years 

long term lease agreement with Altman Investments (Pty) Ltd_3i 

33. Kgaswane Country Lodge construction commenced in August 2007 and 

construction of the facilities was completed by May 2008. The 

development foot print of the facilities is 0. 7% hectares of the 11.8ha 

34. Mr J Ntemane avers that at the time of commencement of the 

construction, he was not aware that environmental authorization was 

3 Vol5, Ntemane's AA, 689-690, AA13 812-813 
4 Vol5, Ntemane'sAA, 691, 
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requ ired. He approached Rustenburg Local Municipality to confirm the 

approvals and authorizations required. Rustenburg Local Municipal ity 

advised that he only needed to approach South African Heritage 

Resources Association. Further, that he would need to provide the 

necessary rezoning a nd architectural planning applications to Rustenburg 

Local Municipality, which he submitted.5 

35. On 8 July 2008 Mr Marchand Le Roux attended at Kgaswane Lodge, and 

informed Mr Ntemane that a n  environmenta l  authorization was required 

for the construction on the site ("Kgaswane Lodge"), and instructed Mr 

Ntemane to  stop construction Qn the site. Mr  Ntemane in a letter dated 1 8  

July 2008 complained to the Chief Director of the visit and sought 

intervention. 6 

36. A meeting was held between Mr Ntemane and North West Department of 

Agriculture, Conservation a nd ,Environment ("the department") where it 

was confirmed that an environmental authorization was required for the 

construction on the site. The parties agreed that the Kgaswane Cou ntry 

Lodge would apply for environmental authorization.7 Mr Ntemane was 

specifically informed and advised that: -

16.1 applications should be made in terms of section 24G of NEMA for 

rectification and/or ex post facto authorization; and 

5 Vol5, Ntemane's AA, 693 
6 Vol5 Nctmane's AA, 695/ AA4, 763-764 
7 Vol. 5 Ntemane's AA 695 

.j 
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i 6.2 that specialist studies had to be submitted in support of the section 

24G applica tion . 8 

37. The department in a letter dated 24 July 2008, enclosed a list of detailed 

description of the information required in the EIA report as well as the 

format in which it should be submitted before 29 August 2008.9 

38. Lesekha undertook a thorough public participation process, which was 

published in the Rustenburg Herald newspaper and o n  billboards in 

Rustenburg. Letters were also sen t  to interested and affected parties 

notifying them of the process. Door to door visits were undertaken. 10 

39. On 9 March 2009 the Chief Director granted approval of Kgaswane 

Country Lodge ex post facto environmental authorization for the 

construction of the facilities and associated infrastructure resorts, lodges, 

h otels or other tourism and h ospitality facilities in a protected area.11 

40. The Chief Director in h is a n swering affidavit pointed out that he has, 

pursu ant  to complains by the MPA searched in vain for the MPA's input  as 

to how the development would affect the environment to the extent that it 

can not be mitigated.12 

8 Vol. 5 Ntemane's AA 695 
9 Vol5,Ntemane's AA 695, AA5 
10 Vol. 5 Ntemane's AA 696, AA6-7, CC 377, 379,382,384-385 
li Vol 5, Ntemane's AA 697, CC511-512 
12 Vol 8, first and second respondent's AA 1386 
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41. The Chief Director, in his answering affidavit gave the court assurance 

that there wll l  never be any proliferation of construction of lodges and 

h otels in the area. The MPE wil l be maintained as such and the 

department acknowledges that hence it has now adopted the EMF which 

at the time when the decision vyas made was a draft. 13 

42. The MPA lodged an internal appeal on the 2hd June 2009, thereafter at 

least two meetings were held between the parties. On 19 January 2010, 

the MEC dismissed appel lant's internal appeal. 

w 
F. THE LEGAL FRAMEWORK FOR ENVIRONMENTAL AUTHORISATION 

AND APPLICATION TO THE FACTS 

43. The review application can be said to have centered around th ree main 

issues, namely: -

43.1 The complaints about the EIA report compifed by Lesekha 

Consu lting; 

43.2 The failure to apply the EMF by the first respondent and second 

respondent on appeal; 

43.3 The faifure to notify and consult appellant in the public participation 

or consultation by Lesekha Consulting; 

44. None of the complaints as premised in the grounds of review have merit 

We deal with each of the complaints or g rounds herein. 

13 VoL 8, first and second respondent's AA 1390 

::j 
,i ., 
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45. It is trite law that in establishing the validity of administrative acts, the 

courts must as a starting point use the presumptions that administrative 

action is valid; however, these presumptions of omnia rite acta esse and 

ut res magis valeat quam pereat do not validate administrative acts which 

are invalid but merely affect the b u rden of proof.14 

46. Therefore an applicant in a review application carries the burden of proof 

that the decision is an administrative decision which falls to be reviewed 

due to its elements that render it invalid . The appellant in the review 

application was saddled with the burden of proof for it to succeed with the 

review application.15 

47�·.· It is common cause that the decision of the Chief Director and the MEC to 

grant ex post facto authorization to the third respondent constitute 

administrative action which may be reviewed by the Court under PAJA. 

The decisions may be reviewed on any of the grounds of review set out in 

section 6 of PAJA. The appropriate order in judicial review is a remittal of 

the matter to the decision maker. It is only in exceptional circumstances 

and upon satisfaction of the requirements of section 8 of PAJA that the 

i4 �ee: R v Nar�S�y 1945 AD 618 at 62, See also: Mamogalie v Minister van Naturellesake 1961(1) 
SA 467 (A) 

15 See: LAWSA Vol5(3) para 146 
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Court may in a review application substitute the decision of the decision 

maker with one of its own.16 

48. The need for environmental protection must be balanced with the need for 

49. 

a s ustainable development taking i nto account the historical legacy of 

apartheid which prevented Africans from owning land in any part of the 

Republic. To say that the MPE is a "no-go area" is to defeat the whole 

purpose of redressing the imbalances of the past, an injunction that the 

Constitution regards as imperative. With in the MPE there are hotels and 

lodges which were built many years ago before Africans can be allowed to 

own land. Those hotels and lodges are still operating within the MPE 

Apart from that limited development is permitted in the MPE. The footprint 

· of the development of the lodge is so miniscule ("so small") that it does not 

adversely affect the MPE environment at all. 

Section 24 of the Constitution Act 108 of 1996 (The Constitution ) provides 

that: 

" everyone has the right-

(a) To an environment that is not harmful to their health or wellbeing; 

and 

� 
16 Section 8 ofPAJA states that: "8(1)(c) Setting aside the administrative action and-

(i) remjtting the matter for reconsideration by the adrnllllstrator, with or without directions; or 
(ii) in exceptional cases-

( aa) substituting or varying the administrative action or correcting a defect resulting from the 
administrative action; or 

(bb) directing the administrator or any other party to the proceedings to pay compensation." 

·'i 
., 
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(b) To have the environment protected, for the benefit of present and 

future generations, through reasonable legislative and other 

measures that-

(i) Prevent pollution and ecological degradation; 

(ii) Promote conservation,· 

(iii) Secure ecologically sustainable development 

And use of natural resources while promoting justifiable 

economic and social development." 

In order to give effect to section 24 of the Constitution a myriad of 

environmental legislation were passed by Parliament. Of importance was 

National Environmental Management Act, 107 of 1998. ("NEMA"). 

51. Section 2 of NEMA set out the principles which must be adhered to by all 

organs of state when dealing with the environment. Section 2(2) provides 

that: 

"2. Environmental management must place people and their need at 

the forefront of its concern, and service their physical, 

psychological, developmental, cultural and social interests 

equitably." 

52. Section 24G of NEMA deals with rectification of unlawful commencement of .. 
activity. It provides that: 

"Rectification of unlawful commencement of activity-
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(1) On application by a person who has committees an offence in terms of 

section 24F (2) (a) the Minister of Minerals and Energy or MEC 

concerned , as the case may be, may direct the app licant to-

(a) Compile a report containing 

(i) An assessment of the nature , extent, duration and 

significance of the consequences for or impacts on the 

environment of the activity, including the cumulative effects; 

(ii) A description of mitigation measures undertaken or to be 

undertaken in resp ect of the consequences for or impacts 

on the environment of the activity; 

(iii) A description of the public partic ipation process followed 

during the course of compiling the report, including all 

comments received from interested and affected parties and 

an indication of how issues raised have been addressed ; 

(iv) An environmental management programme; and 

(b) Provide such other information or undertake such further studies as 

the Minister or MEC, as the case may deem necessary. 

(2) The Minister or MEC concerned must consider any reports or 

information submitted in terms of subsection (1) and thereafter may 
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(a) Direct the person to cease the activity, either wholly or in 

part, and to rehabilitate the environment within such time 

and subject to such conditions as the Minister or MEC may 

deem necessary; or 

(b) Issue an environmenta l  authorization to such person subject 

to such conditions as the Minister or MEC may deem 

necessary. 

A person contemplated in subsection (1} must pay an 

administrative fine, which may not exceed R 1 million and which 

must be determined by the competent authority, before the Minister 

or MEC concerned may act in terms of subsection 2(a) or (b). 

(3) A person who fails to� comply with a directive contemplated in 

subsection (2){a) or who contravenes or fails to comply with a 

condition contemplated in subsection2(b) is guilty of an offence and 

liable on conviction to a penalty contemplated in section 24F(4). 

53� Regulation 72(2} of the 2006 EIA regulations provides that: 

"(2). When an environmental management framework has been 

adopted, notice must be given in the Government Gazette or the 

official Gazette of the relevant province of-
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(a) The adoption of the environmental management framework; 

and 

(b) The place where the environmental management framework 

is available for public scrutiny." 

G. THE INTERPRETATION ACT 

54. The Interpretation Act 33 of 1957, regulates interpretation of every law as 

defined in the Act. Section 13(1) provides that: 

" 1. The expression 'commencement' when used in any law and with 

reference thereto, means the day on which that law comes or came 

into operation, and that day shall subject to the provisions of 

subsection (2) and unless some other day is fixed by or under the 

Jaw for the coming into operation thereof, be the day, when the· law 

was first published in the Gazette as a law." 

55. Regulation 72 of the 2006 EIA regulations must also. be read with section 

16A (2} of the Interpretation Act 33 of 1957,which provides that: 

"(2). Any law or notice published in accordance with any rules so made, 

shall be deemed to have been published in the Gazette, and any 

l aw so published shall be deemed to have come into operation on 
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the day on which it was first so published as a law, unless some 

other day is fixed by or under that law for the commencement 

thereof." 

H. THE EIAGOMPILED BY LESEKHA CONSULTING 

56. -It is common cause that one of the appellant's main cause of complaint is 

that the EIA report compiled by Lesekha Consulting is deficient and 

lacking in information and det�il. 

57.. It is trite law that the opinion of an expert is admissible if it is relevant. It 

58. 

will be relevant if the witness's skill, training or experience enable him or 

her materially to assist the court on matters in which the court itself does 

not usually have the necessary knowledge to decide . Where a witness 

does not have the necessary qualifications to draw an inference, his or her 

inference has no probative value and is, therefore, irrelevant and 

inadmissible.17 

This Honourable court would have discerned frcim the founding affidavit 

that the evidence proffered by the appellant's Fatti is of an expert nature.18 

The rules of evidence are thus invited to come into play. It is also common 

cause that Fatti is not an environmental expert, neither is he a heritage 

expert. Prof Fatti in his founding affidavit sought to give expert testimony 

17 See: Starke v Schreiber200l I All SA 167 (C). 
18 Vol. 1 Patti's FA 49-56 
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on issues ranging from biodiversity, fauna and flora, heritage, water, soil 

etc. the appellant conceded in argument in the Court a quo that Fatti is not 

an expert in any of the above mentioned subjects . 

59. This evidence where a witness does not have the necessary qual ifications 

to draw an inference, h is or her inference has no probative value and is, 

therefore, irrelevant and inadmissible. 

60. In the alternative and the nearest that this evidence adduced by Prof Fatti 

can be arrived at is that it is hearsay evidence, and therefore the general 

rule pertaining to hearsay evidence must be applied, which provides that-

"Subject to the provisions of any other law, hearsay evidence may not be 

admitted as evidence at criminal or civil proceedings, unless: 

(a) each party against whom the evidence is to be adduced agrees to 

the admission thereof as evidence at such proceedings; 

(b) the person upon whose credibility the probative value of such 

evidence depends, him or herself testifies at such proceedings; or 

(c) the court, having regard to: 

(i) the n9ture of the proceedings; 

(ii) the nature of the evidence; 

(iii) the purpose for which the evidence is tendered; 

(iv) the probative value of the evidence; 

(v) the reason why the evidence is not given by the person upon 

whose credibility the probative value of such evidence 

depends; 

(vi) any prejudice to a party which the admission of such 

evidence might entail,· and 
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(vii) any other factor which should in the opinion of the court be 

taken into account, 

is of the opinion that such evjdence should be admitted in the interests of 

justice. "19 

61. Section 3(3) provides that hearsay evidence may be provisionally admitted 

in terms of .subsection (1)(b) if the court is informed that the person upon 

whose credibility the probative value of such evidence depends, will 

himself testify in such proceedings: Provided that if such person does not 

later testify in such proceedings, the hearsay evidence shall be left out of 

account unless the hearsay evidence is admitted in terms of paragraph (a) 

of subsection (1) or is admitted by the court on other grounds. 

62_ The appellant's Fatti had an opportunity in his Replying Affidavit to deal 

. with issues raised in limine about the· inadmissibility of opinion evidence. 

The appellant's Fatti elected to deal with these issues .by introducing a 

new testimony by Vincent Carruthers who purported to confirm the 

allegations and submit a report which was not part of the MPA's original 

papers_ 

63. This affidavit cannot be a confirmatory affidavit as the person whose 

testimony was relied upon was not identified and the deponent submitting 

19 See: Section 3(1) of Law of Evidence Amendment Act 45 of 1988, See also: S v Ndhlovu 2002 2 
SACR 325 (SCA) 
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that he relies on such and verily believes in the correctness thereof. It 

instead goes further to introduce new evidence. Therefore the paragraphs 

in the appellant's founding Affidavit2° about Lesekha report stand to be 

striked out as it is hearsay evidence which is inadmissible. 

FAILURE TO APPLY A DRAFT EMF NOT FATAL TO IHE DECISION 

MAKING PROCESS 

64. The appellant submits as one of its grounds for review that relevant 

considerations were not taken into account in the decision by both the 

MEC and Chief Director in that the EMF for the MPE was not mentioned in 

the ROD or in the list of documents considered. 

65. The MPA submits that the MEC was obliged to consider the EMF by virtue 

of regulation 72(1) of the EIA regulations. 

66. In order to deal with this aspects the following important question must be 

answered: 

(a) Whether or not the EMF for the MPE has retrospective effect? 

(b) Whether or not a regulatory framework which was only gazette on 

17th March 2009 can be relied upon and considered in dealing with 

20 Vol. 1 48 para 89, to 66 para 94 
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an appeal against an administrative decision which predated its 

coming into force and effect? 

67. It is an established principle of our law that a statute does not apply with 

retrospective effect. The most common explanation for its existence is that 

a retrospective interference with vested rights or creation of new 

obligations or imposition of new duties by the legislature is not lightly 

assumed.21 

68. The court called upon to deal with the issue whether a statutory provision 

is prospectivity or retrospectivity or not, but the fair treatment befalling 

those subject to the legislation should the legislation be held to apply in 

either manner.22 

69. De Ville, for instance, deals with the presumption against retrospectivity as 

part of the presumption against unjust, inequitable and unreasonable 

legislation and cumulative reliance on both presumptions has indeed been 

held not to be inappropriate.23 

21 
See: LAWSA VOL25(1) Rrst reissue para 329 See also: Unfuans Passenger (Pty) ltd t/a Greyhound Coach Lines v 

Chainnan, National Transport Commission, Transnet Ltd (Autonef Division) v Chainnan, National Transport Commission 
1999 3 All SA 365 (SCA}; 1999 4 SA 1 (SCA) par 12. 

22 . . . . · .  . . . . 
See: Workmen's Compens!ltion Commissioner v Jooste 1997 3 All SA 157 (SCA); 1997 4 SA 418 

(SCA)424F--R 

23 See: Constitutional and Statutory Interpretation 204-215; See also: Cape Town Mtmicipality v :F Robb 
& Co Ltd 1966 4 SA345 (C) 350F-H; Venter v Venter 1970.3 SA 257 (A) 262A----B. 
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70. Legislation that does not interfere with vested rights or create new duties 

or impose new obligations can also be subject to the presumption against 

retrospectivity. Individuals should know what the law is in order to be able 

to "conform their conduct accordingly"24 

7 1 .  The general rule is that the statute does not apply to acts and transactions 

which have already been completed or which sta nd to be completed 

shortly or in respect of which an action has been instituted (but not yet 

decided) with reliance on the provisions of the repea led law.25 

72. In Terblanche v Ress Gardiner J26 (as he then was) held that in appea l 

cases the correctness of the decision of a court a quo is considered in the 

light of statutory provisions as they stood at the time when. the judgment 

was handed down and subsequent amendments to these provisions are 

not taken into account for the purpose of deciding the appeal. 

J. PUBUC PARTICIPATION AND CONSULTATIONS 

73. The appellant as its third ground of appeal, eontends that it is a n  

interested a n d  affected party, which was not consulted by Lesekha on 

24 See: National Director of Public Prosecutions v Carolus 2000 1 All SA 320 (SCA); 2000 I SA 1 127 
�SCA) par 42 

5 See: Bell v Voorsitter van die Rasklassifikasieraad 1968 2 SA 678 (A) 683E-F; See also: Thorn v 

Moulder 1974 4 SA 894 (A) 90 1 D-E; Bellairs v Hodnett 1978 1 SA 1 1 09 (A) l 148F-G Maharaj v 

Chairinan of the LiquorBoard 1997 2 BCLR 248 
26 See: 1 920 CPD 505; 

. j  ' 
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behalf of Kgaswane Lodge ("th ird respondent") as part of the section 24G 

application.  

74. The Kgaswane Lodge's ("third res pondenr) contention is that sufficient 

notice were g iven and advertised so that all interested parties may carne 

to know of its appl ication in terms of section 24G. 

75. The appellant's argument is that because it was not specifically consulted , 

then there was no proper consu ltation and as such the Chief Director 

could not have before him all the relevant and necessary facts to make 

proper decision. 

76. The M PA ignores the fact that in appeal it was afforded a second bite at 

the cherry, in that it was specifically invited to at least two site meetings at 

which it presented oral submissions and later written submissions. 

77. Unfortun ately the appellant's submissions when weighed by the MEC and 

A assessed against princip les of reasonableness of the decision and 
W( 

\ 

fairness of the procedures employed in the consideration of the section 

24G environmental authorization application, the M EC was satisfied that 

the appellant was afforded a bearing and the decision of the Chief Director 

in the circumstances was reasonable, hence the MEG dismissed the 

appeal.  



29 

K. HAVE ISSUES FOR CONS IDERATION I N  THIS APPEAL B ECOME 

MOOT 

78. In  order fo r the cou rt to be seized with a matter the necessary 

jurisdictional facts must be considered and dealt with namely -

(a) 

(b) 

Is there a d ispute for the cou rt to adjudicate? 

In administrative law review the court must also ask whether, 

or not is there an administrative decision to be reviewed, and 

if so, what the practical effect of the review wou ld be. 

(c) Whether or not it is competent for the M PA to approach this 

Honourable Court with academic and hypothetical 

questions? 

79. The review appliGation was superceded by events In the l ight of 

appellant's unsuccessful interdict application. As we pointed out above, 

the practical implementation of the review if granted would have caused 

untenable if not unnecessary hardship given the fact that the third 

respondent is a small e ntity with no funds of its own or abi l ity to sustain 

itself after a loss of a lodge through demolition. To this effect the case of 

Body Corporate of Dolphin Cove v KwaDukuza Municipality is 

d istinguishable.27 

27 Unreported judgment ofKZN High Court Case No: 201 2  JDR02878 (KZD) 
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80. The exercise of an administrative power by the Chief Director in  g ran ting 

the Kgaswan e  Lodge ex post facto a uthorization for the construction of the 

Kgaswane lodge, which was confirmed on appeal by the MEC, is an 

administrative action that is lawful and procedurally fair. 

8 1 .  What remains is that the MPA's qua lm is that to allow the Kgaswane lodge 

to continue with the construction and open its doors for business would 

lead to the opening of floodgates of appl ication for similar authorizations 

as the Kgaswane Country lodge in the M P E .  The MPA i n  its wisdom find 

that the court would not be able to refuse given the fact that Kgaswane 

lodge would have been allowed to· open its doors for business. This 

allegation by the appellant is speculative and inappropriate. 

82. The M EC and Chief Director's s ubmission i s  that this is clearly a 

hypothetical case that another cou rt at a certain poin t in time will be 

seated with appl ications for review or mandamus. It is the M EC an d Chief 

Director's submission that it is not the duty of the court to g ive advise and 

to deal with hypothesis . Our courts are not there to hear academic and 

hypothetical questions. 28 

83. This was pointed out by Rumpff J (as he then was in Wolf N. 0 i n  Ex Parte 

Ginsberg29, that " I t  was not the i ntention of the legislature to set the courts 

28 
See: Dawood v/s Minister of Home Affairs 2000 (1) SA997 C at 1 030 H 

29 193 6  TPD 155 at 157 
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as consultative or advisory bodies in competition with advocates and 

attorneys. 

84. In Anglo Transvaal Colliers v SA Mutual Life Assurance, Colman J stated 

that 

" B ut on the other hand.it is wel l  established that the jurisdiction will 

not be exercised in ord e r  to answer abstract academic or 

hypothetical questions" .  

85 . This is a clear case that falls within the ambit of matters where the cou rt 

would  not al low itself to be drawn into exercising its j u risdiction in order to 

answer abstract academic or hypothetical q uestions� 

L. CASE LAW THAT APPELLANT RELIES ON FOR THE APPEAL 

• 86. We now turn to deal with the case law that the appellant relies on for 

purposes of this appeal in order to demonstrate that the cases referred to 

are either distinguishable or inappl icable to the state of facts of this matter. 

87, I n  MEC for Agriculture and Environment vs Saso/ Oil, 30 Sa sol (Pty) Ltd 

applied for authorization of construction of a filling station .  The application 

was refused by the department and Sasol appealed to the MEC. When the 

MEC upheld the initial decision Sasol applied to the High Court to review 

30 2006 (5) SA 483 (SCA) 
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and set aside the M EC's refusal .  In that case, the issue before the Court a 

q u o  was whether a fi l l ing station in the storage or handling faci l ity for 

petroleum products. If it is, the MEC has power to refuse s uch 

a uthorization. In dealing with the issue the Court a quo adopted both 

restrictive and the literal approach. The words in the notice describe o nly 

specific aspects of the activity of a fil l ing station, i .e .  storing and handling 

of petroleum products, and not other related activities within a fi lling 

station.  

88.  The issue before the appeal C ourt i n  that matter was whether the 

department and the MEC had power to regulate the erectio n  and 

construction of fi l l ing stations and the Appeal Court answer the q uestion in 

favou r  of the department and the MEC i.e. the Court upheld the appeal by 

the M inister and dismissed the cross-appeal by Sasol. It did so by 

rejecting the Court a quo's approach in favour of a purposive approach 

(what the legislation has been enac;ted for) . 

89. In this case, the appellant as he does in footnote 62 of his heads of 

argument seemed to aver that the third respondent did not show 

exceptional circumstances why it should be allowed t() erect the lodge in 

the MPE. In  advancing this contention, the appellant seems to invoke 

paragraph 15 of the Sasol case supra. In ' the · Sasol case, what Sasol 

complained about was that the regulations regarding establishment of a 

fil l ing station were strict and regit and therefore same s hould not app ly to 

' 
; . � . ,  
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it. Sasol was therefore required to  show exceptional circumstances why 

same should not app ly on it and it failed. Therefore a ppel lant' s argument 

in this regard is misplaced.  The appellant's argument is misplaced 

because it is not the th ird respondent which ought to have shown 

exceptional  circumstances but it is the appellant who should demonstrate 

exceptiona l circumstances in the founding papers as to why an order from 

demolishing of a structure that was built and which was ex post facto 

a uthorized to be built should be demolished especially in circumstances 

where the structure has been completed and it is operational. As we 

pointed out above, the appellant failed to demonstrate
' 
the exceptional 

circumstances. 

90. In Seafront for All and Ano. vs MEC, Evironmental Development and 

Planning Western Cape and others, 31 the applicant was granted 

authorization by the department to develop sea point pavilion side. The 

authorization was in violation of section 22(2) of Environment 

Conservation Act ("ECA") which provides that the above authorization can 

be issued after consideration of reports concerning the impact of the 

proposed activity and alternatively proposed activities on the environment. 

91.  The applicant appealed to the MEC againstthe department's decision and 

the appeal was dismissed by the MEC. The applicant launched review 

application and raised several grounds of review. One of the important 

grounds of review was ba:sed-on section 22(2) of ECA i.e. failure by the 

31  201 1 (3) SA 55 (WCC) 
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. Min ister to consider repo rts  for alternative proposed areas, in particular 

no-go areas. It was averred that failure to do so was fatal considering that 

such reports form jurisd ictiona l prereq uisite for the exercise of the M EG's 

decision.  Furthermore, an expert report on an important q uestion of 

. whether the land should not be retained as open space was found to be 

an indispensable prerequisite. In the absence of such report the MEC 

could not lawfully discharge her decision-making duties. As a res ult of 

failure to consider the j urisdictional prerequisites the Court upheld the 

review a n d  referred the matter back to the MEC for reconsideration.  

92. The Seafront case does not advance the appellant's case in that in  the 

matter the Court deemed it necessary that in uphold ing the review the 

matter ought to be remitted back to the d ecision maker. As we pointed. out 

above, the appellant now seek an o rder of d emolishing which is one that 

requi res exceptional circumstances. The appellant seem to have 

abandoned the relief that the matter be remitted back to the decision 

• maker for reconsideration. 

93. The case of Minister of Environmental Affairs and Tourism vs 

Phambile Fisheries does not advance the appellant's case as it dealt 

primarily with appl icant seeking to make out a case in  replying affidavits 

. when same ought to be made i n  the fou nding papers. Similarly, the case 

of Minister of Environmental Affairs and Tourism vs Bato Star2 does 

not advance the appellant's case. The Bato Star case was about the 

3 2  2003 (6) 407 SCA 
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fish ing quotas. The respo ndent companies were previously disadvantaged 

people and their main contention against the Chief Director was that the 

latter  did not consider transformation when alfocating such fishing quotas . 

Had he considered same, he would have a llocated high quotas. They 

were successful in the reviewing of the decision of the Ch ief Director in the 

High Court. B ut the Chief Director and the MEC successful ly appea led 

against Court a quo 's decis ion . 

I n  National Council of Societies for the Prevention of Cruelty to 

Animals vs Openshaw,33 appellant applied for interim interdict 

interdicting respondent from feeding l ive prey to Tigers claiming that  such 

conduct by the responden t was an ongoing practice which constituted the 

apprehension of harm requ ired for an interdict. The Court a quo dismissed 

the applica tion , hence the appeal. The Supreme Court of Appeal also 

dismi!?sed the appea l . I n  this case , we respectfully submit tha t  the Appeal 

Court should also d ismiss th is appeal on the bas is that the appe llan t has 

failed to obtain an interdict which it sought in order to prevent the 

continuing construction of the lodge and that failure to interdict the 

continued construction of the lodge was fatal to the review application and 

any subsequent relief that the appeflant sought including the relief of 

demo l ish ing of the lodge. 

95. We further s ubmit tha t  the Court has a discretion whether or  not to �llow 

an admin istration decision which may nevertheless be reviewable to be 

33 2008 (5) SA 33 9 SCA 
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held to be lawful taking into account the undue h ardship that it will cause if 

the decision were to be set aside .  This is a case where even if the above 

Honourable Court may find that the decision of the Chief Director and 

MEC are reviewable but it should decline to review a nd set i t  aside and/or 

ord er demolishing because of the hardship that  it will cause in the 

circumstances where the decision was made on the face of the powers 

conferred on the C hief Director and the MEC in terms of section 24G to 

gra nt the ex post facto authorization to the third respondent. 

96. Similarly, Dickinson vs South African General Electric Co (Pty) Ltcf'4 is 

a matter which concerned provisional sentence. It was a matter in which 

the Court had to decide whether to a llow further affidavits . Such is within 

the discretion of the Court of course taking into account the issue of 

prejudice. 

97. The case of Pat Hindes and Sons Motors (Brakpan) (Pty) Ltd vs 

• Currim35 does not advance the applicant's case. S imilarly, the case of 

Bengwenyama Minerals (Pty) Ltd vs Genorah36 is not of any assistance 

to the applicant's case. 

M. COSTS 

98. The M PA in their practice note have confirmed that there are no 

Constitution a l  q uestions. 

34 1 973 (2) SA 620 (A) 
35 1 976 (4) SA 58 (1) 
36 201 1  (4) SA 1 13 (CC) 
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99. The co urt a quo hearing the application for an inte rim interdict reserved 

the question of costs for the cou rt hearing the review application to 

determine who must be mulcted with costs of the whole application.  It  is 

now opport u n e  for the respondents to raise the issue. and request that this 

Honourable Court m ust a lso determine the q uestion of the costs of the 

hearing of the interdict on 30 September 201 0. 

1 00. The basic rule is that, su bject to express enactments to the contrary, all 

costs a re in the discretion of the court. Even the general rule, namely that 

costs follow the event, is s ubject to this overrid ing prin ciple. This discretion 

must be exercised j udicially upon a consideration of the facts of each 

case. In  essence it is a matter of fairness to both sides. "Judicially" means 

"not arbitrarily", 37 

1 01. The general rule is that costs follow the even t, in other words the 

successful party should be ·awarded his/her costs . This rule s h ould be 

departed from only wh_ere good grounds for doing so exist 

1 02. It is the MEC and Chief Director's submission that the appellant on 

receiving the Respondents' Answering Affidavit and on being made aware 

of the defect in its founding affidavit ought to have realized that its 

proceedings a re abortive and withdrew its review appl ication without 

37 See: LAWSA vol 3(2) paragraph 292;See also: Gcanga v AA Mutual Insurance Association Ltd 1979 3 
SA 320 (E) 330; Abbott v Von Theleman 1 997 2 SA 848 (C) 854B; Gelb v Hawkins 1 960 3 SA 687 (A) 
694; Norwich Union Fire Insurance Society Ltd v Tutt 1960 4 SA 851 (A) 854; Marks v Estate Gluckman 
1946 AD 289 3 1 4-3 1 5; Merber v Merber 1 948 I SA 446 (Ai7 

i ' 

witten
Highlight

witten
Highlight



• 

38 

insisting o n  arguing the matter as it was academ ic and now more a 

questio n of hypothesis. Moreover, by its own admission appellant 

conceded that if it were not granted the interd ict the review would have 

been rendered academic and of no conseq uence to the appellant. 

103. It is trite law that a l itigant responsible for abortive proceedings is 

generally ordered to p ay the costs.  The criteria in  determ ining the issue of 

costs has a lways h inged o n  whether or not it was clear that the 

proceedings in question would be abortive. The indiscrim inate use of 

motion proceed ings, for instance, m ay amount to an abuse of process and 

cause unnecessary costs. 

N. CONCLUSION 

1 04. At the heart of the appea l is whether the appellant has made out a case 

for an order of demolition in the face of its admission in parag raphs 15 and 

1 7  of the founding affidavit that an order of demolition will be academ ic if 

the lodge is complete. It is now common cause that the lodge is complete 

and that an order of demolition must be demonstrated by exceptio na l 

circumstances which ought to have been a l leged and averred in the 

founding papers by the appellant. 
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1 05 .  A fai lure by the appellant t o  allege s u ch facts, h a s  rendered the  applicant's 

application in so far as it seeks demo lition or to review and set aside the 

decision of the Chief Director and the M EC wanting. 

1 06 .  The appellant has failed to  make out  case in the founding papers for the 

review and the setting aside of the Ch ief Directo r and the MEC's 

decisions, and has also failed in the founding papers fo r an order of 

demolition of the lodge, baseg on absence of exceptional circumstances 

and the principle of proportionality. 

1 07. The respondents' submission is that the court a quo did not err in 

d ismissing the review application .  

1 08.  The Court a quo did not err in finding that the Ch ief Director a nd the MEC 

were not obliged to apply a draft EMF when making their decisions. 

1 09. The affidavit of Fatti was riddled with expert opinion when he had no such 

expert knowledge to provide an opinion. H is evidence was inadmissible 

and carried no probative value. 

M. ORDER SOUGHT 

1 1 0. It is accordingly prayed that the appeal be dismissed with costs including 

costs consequent upon the employment of two counsel. 
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151 and 2nd Respondents' Counsel 

1 31h MARCH 201 3 
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