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13 March 2013 
 
Dear Minister Shabangu 
 
CLARITY ON THE SCOPE AND EXTENT OF MINISTER’S COMMITMENT TO PROTECTION OF CHRISSIESMEER 
BIODIVERSITY SITE 
 
1. The Centre for Environmental Rights is a non-profit company and law clinic based in Cape Town. The Centre’s 

vision is a South Africa where every person’s Constitutional right to an environment that is not harmful to 
health or well-being, and to have the environment protected for future generations, is fully realised. Our 
mission is to advance the realisation of environmental rights as guaranteed in the South African Constitution 
by providing support and legal representation to civil society organisations and communities who wish to 
protect their environmental rights, and by engaging in legal research, advocacy and litigation to achieve 
strategic change. You may already be aware that the Centre has done extensive work on improving the 
environmental governance of mining, and promoting civil society’s role in the environmental governance of 
mining. 

 
2. We write to you today for urgent clarification on the scope and extent of the Minister’s commitment to 

protection of the Chrissiesmeer Biodiversity Site. 
 
3. On 4 March 2011, acting under s.49(1) of the Mineral and Petroleum Resources Development Act, 2002, the 

Minister published in the Government Gazette her notice of intention, “having regard to the national interest 
to protect the sensitive environment of areas around Lake Chrissies, commonly known as the Chrissiesmeer 
Biodiversity Site” to prohibit or restrict the granting of rights under the MPRDA for three years. The notice in 
the Government Gazette listed 59 farms affected by the notice, and invited comments from stakeholders 
within 30 days.i To complete the declaration under s.49(1), publication of the final declaration in the Gazette 
was still required. 

 
4. On 24 May 2012, in her budget speech for the Department of Mineral Resources (“the Department”) and 

referring to the moratorium on applications for prospecting rights in Mpumalanga, the Minister told the 
National Council of Provinces that the extension of the Mpumalanga moratorium has “culminated in 41 Rights 
that are located in Wakkerstroom and Chrissiesmeer being identified as those belonging to the category of 



ecologically sensitive areas”. She confirmed that the “department has taken a decision to prohibit mining in 
these areas”. 

 
5. On 2 November 2012, in a written response to a Parliamentary Question,ii the Minister advised Parliament 

that “any activities that relate to mining or prospecting have been prohibited or restricted in the 
Chrissiesmeer Biodiversity Site”; that no challenges were being experienced to the prohibition or restriction, 
and that “the process is complete”. Finally, the Minister advised that “prohibition and restriction were 
already in place”.  

 
6. Despite these assurances, we are unable to locate any formal declaration in the Government Gazette of the 

Chrissiesmeer Biodiversity Site as prohibited or restricted from prospecting or mining under s.49(1) of the 
MPRDA. On the face of it, it therefore appears that there is in fact no legal protection in place for the 
Chrissiesmeer Biodiversity Site. Please let us know if this is an incorrect conclusion. 

  

7. On or before 4 March 2013, the Mpumalanga Regional Office of the Department appears to have accepted an 
application from Duiker Mining (Pty) Ltd, a subsidiary of Xstrata Coal South Africa, for a mining right over five 
properties that fall within the Chrissiesmeer Biodiversity Site, for the purpose of establishing what will is 
proposed to be the Harwar Colliery (DMR Ref. No.: MP 30/5/1/1/2/78 PR).  

 
8. While we are cognizant of the Department’s obligations under s.27(3) of the MPRDA, in the absence of a 

legally valid and long-term declaration of the Chrissiesmeer Biodiversity Site as an area in which prospecting 
and mining are prohibited, accepting and processing this mining right application has extreme and 
unfortunate consequences. These consequences include creating expectations with the applicant and within 
the mining community in general that applications for rights will be entertained within the Chrissiesmeer 
Biodiversity Site. It also creates an enormous amount of work to be done by already constrained authorities, 
by landowners, communities and civil society organisations who have to participate in the consultation 
processes that accompany the processing of this application, and wasted costs by the applicant who may 
have no prospects of succeeding with its application. Finally, it contradicts the Minister’s stated commitments 
to protection of the Chrissiesmeer Biodiversity Site, and environmentally sensitive areas in general. It also 
undermines the Minister’s obligations under the MPRDA to “give effect to section 24 of the Constitution 
ensure that the nation’s mineral and petroleum resources are developed in an orderly and ecologically 
sustainable manner while promoting justifiable social and economic development”.iii 

 
9. We therefore respectfully request the Minister to clarify, as a matter of urgency, what her intentions are in 

relation to allowing prospecting and mining to take place within the Chrissiesmeer Biodiversity Site, the 
protection of which she has already stated to be in the national interest. In particular, we call on the Minister 
to exercise her powers under s.49(1) to declare the Site as an area in which prospecting and mining is 
prohibited for a period of at least 20 years. Such a step would not only demonstrate her stated commitment 
to protection of the Chrissiesmeer Biodiversity Site, but would also give certainty to the mining industry, 
other authorities, landowners, communities, and civil society organisations regarding the futility of 
investment in the site. 

 
10. We look forward to receiving your positive response. 
 
Yours faithfully 
CENTRE FOR ENVIRONMENTAL RIGHTS 
 
Per: 
 
Melissa Fourie 
Executive Director 

                                                 
i
 GN.69 in Government Gazette 34051, 4 March 2011 

ii
 Question 3052 in Internal Question Paper 38 

iii
 S.2(h) of the MPRDA. 
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