IN THE MATTER OF THE GRANTING OF AUTHORISATION IN TERMS OF
SECTION 23(1) OF THE MINERALS PETROLEUM RESOURCES
DEVELOPMENT ACT – GRANTING OF A MINING RIGHT AND APPROVAL OF
THE EMPR IN RESPECT OF PORTIONS 6 and 23 OF GROENVLEI 353 JT and
PORTION 12 of LAKENVLEI 355 JT ,
LOCATED IN THE MAGISTERIAL DISTRICT OF BELFAST, MPUMALANGA
PROVINCE.
REFERENCE MP 30/5/1/2/2/505 MR

INTERNAL APPEAL TO THE MINISTER OF MINERAL RESOURCES
APPEAL IN TERMS OF SECTION 96 OF
THE MINERALS PETROLEUM RESOURCES DEVELOPMENT ACT
AND
URGENT REQUEST FOR THE REASONS TO GRANT THE
ABOVEMNETIONED MINING RIGHT AND APPROVAL THE EMPR IN TERMS
OF SECTION 6(2) OF THE ACT
AND
URGENT SUSPENSION OF THE MINING RIGHT AND APPROVED EMPR

INTRODUCTION

1.

This is directed to the Minister of Mineral Resources (“the Minister”):
1.1.

An appeal in terms of section 96 of the MINERAL AND
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PETROLEUM

RESOURCES

DEVELOPMENT

ACT

(“The

ACT”); and
1.2.

Request for suspension of the decision made by the Director
General, to grant the mining right and approve the EMPR to the
Third Respondent.

1.3.

Request for reasons for the decision to grant the right and
approve the EMPR

2.

In terms of the Act, an aggrieved party should launch an appeal within 30
days of becoming aware of the decision appealed against.

3.

We became aware of the decisions on the 4th of March 2013 when an
email as received by Birdlife and the Endangered Wildlife Trust (EWT)
from Mr Frans Krige of the MTPA with a letter attached from the DMR.
The letter from the DMR was addressed to Mr Bower of William Patrick
Bower Pty Ltd, informing him that a mining right has been granted. This
email was subsequently forwarded to other objectors and current
appellants.

4.

The DMR have not informed any of the appellants of the granting of the
right and approval of the EMPR, the right to appeal or review or provided
any reason for the decision

5.

This appeal is within the 30 day period of becoming aware of the granting
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of the right and complies with Regulation 74(1) of the Act. 1

THE PARTIES
6.

The First Applicant is the Escarpment Environment Protection Group
(“EEPOG”) an unincorporated association with perpetual succession,
capable of suing and being sued in its own name. The First Applicant’s
address is care of Dr Koos Pretorius of the Farm Zoekop, JS 426, P O
Box 201, Belfast District, Mpumalanga. Jacobus Philippus Pretorius of
above address is representing EEPOG.

7.

The First Appellant’s members, approximately twenty-five in number, are
a group of concerned people who reside or exercise their occupations in
and around the escarpment area centred around Belfast, Wonderfontein
and Dullstroom in the District of Belfast. The aforesaid area of the
escarpment comprises approximately 60 000 hectares. The members
make use of the area as farmers. The members also make use of the
area by virtue of its recreational value and all have the conservation of
the natural environment of such escarpment area at heart. The aforesaid
area are included in the area over which the mining right was granted
(“the mining rights area”).

8.
1

I annex hereto marked “JP1”, a copy of the constitution of the First

GG 26275 of 23 April 2004
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Applicant.

9.

The objects of the First Applicant, set out and defined in clause 2 of its
constitution are, inter alia:

9.1.

“2.1To protect and maintain the environmental integrity of the
escarpment area around Belfast and its environs for current and
future generations.

9.2.

2.2To ensure that all development and other matters in the
escarpment around Belfast and its environs are to the benefit of
the inhabitants and concerned persons.

9.3.

2.3To provide input into any decisions, planning, development or
other matters affecting the escarpment around Belfast and its
environs in any way.

9.4.

2.4To promote ecologically sustainable development and use of
natural resources.

9.5.

2.5To promote sustainable and justifiable economic and social
development.

9.6.

2.6To take action in any situation which may influence the stated
objectives or which may affect the escarpment around Belfast
and its environs.”

10.

The membership of the First Appellant is comprised of persons who, as
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farmers, guest lodge owners and regular visitors to the escarpment area
around Belfast will be directly or indirectly affected by the proposed
mining for coal. They are concerned for the conservation and protection
of the natural environment, including the wetlands in the mining rights
area as well as their farming interests which will directly be affected by
the proposed mining operations. In addition, the property values and
income of certain members will be materially affected.

11.

The Second Appellant is Mr John Mansfield (“Mansfield”) – a landowner
directly adjacent to the mining area and objector.

12.

The Third Appellant is Dullstroom Trout Farm (“DTF”), an 820 ha farm
very close to the mining area and whose business is based on ecotourism, mainly fly-fishing, and also bird watching and related eco-tourist
activities. These activities will be directly affected by the proposed mining
activities. DTF is represented by Mr Peter Arderne in this matter.

13.

The Fourth Appellant is the Federation of Southern African Flyfishers. (
(“FOSAF”). They had objected to the granting of the right and approval of
the EMPR. FOSAF is represented by Mr Peter Arderne in this matter.
The constitution of FOSAF is attached as JP2

14.

The First Respondent is the Director General in the Department of
Mineral Resources of the Republic of South Africa, care of the State
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Attorney, 4th Floor, South Tower, Fedsure Forum Building, Pretorius and
van der Walt Streets, Pretoria.

14.1.

The First Respondent is the responsible official who granted the
mining right and approved the environmental management
program (“EMPR”) of William Patrick Bower (Pty) Ltd.

14.2.

As far as we can ascertain the EMPR has not formally been
approved (i.e. stamped “approved”), but the notice of the
granting of the mining right do not list any amendments that
have to be made. The decision to approve, based on the
contents of the EMPR, has thus been made during the process
to approve the mining right and the formal approval, a mere
formality, will happen at the same time as the execution of the
right.

14.3.

A copy of the EMPR that have been approved is requested since
there were and still are uncertainties as to, inter alia, the final
mine plan.

15.

The Second Respondent is the Regional Manager: Mpumalanga,
Department of Mineral Resources , care of the State Attorney, 4th Floor,
South Tower, Fedsure Forum Building, Pretorius and van der Walt
Streets, Pretoria.
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15.1.

The Second Respondent is cited and joined in these
proceedings as the responsible official who, in terms of Section
10(1), read with Regulation 3 of the Regulations promulgated in
terms of Section 107 of the ACT, was tasked with the
responsibility to make known that the application for the mining
right had been accepted in respect of the land in question and to
call upon interested and affected persons (“IAP’s”) to submit
their comments regarding the application.

The Second

Respondent is the official who accepted the application for the
mining right and is responsible for the approval of EMPR.

16.

The Third Respondent is William Patrick Bower Pty Ltd (“WPB”) of Oak
Tree Farm, Farm Steynsplaas, PO Box 406, Belfast, 1100.

16.1.

The Third Respondent is cited and joined in these proceedings
as the party in whose favour the mining right was granted as well
as in whose favour the EMPR was approved.

17.

The parties are hereinafter referred to as follows:
17.1.

the First Appellant is referred to as “EEPOG”;

17.2.

the Second Appellant respondents as “Mansfield”

17.3.

the Third Appellant as “DTF”
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17.4.

the Fourth Appellant as “ FOSAF”

17.5.

the First Respondent is referred to as “the Director General”;

17.6.

the Second Respondent is referred to as “the Regional
Manager”;

17.7.

the Third Respondent is referred to as “WPB”.

PURPOSE OF THE APPLICATION

18.

The purpose of this application is to bring an internal appeal to the
Minister of Mineral Resources (“the Minister”), for the suspension and
setting aside of the decision made by the Director General, alternatively
the Regional Manager, to grant the mining right and approve the EMPR
of USB (‘the decision”).

19.

Reasons for the decisions are also sought and the appellants reserve
the right to amend and or amplify the appeal once reasons have been
supplied by the decision makers.

20.

This is also an application to suspend the decision.

SUMMARY
21.

The appellants rely on the following grounds of appeal in terms of the
Promotion of Administrative Justice Act , Act 3 of 2000 (“PAJA”):
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21.1.

The Regional Manager, who also chaired Regional Mining
Development and Environmental Committee (RMDEC),

was

biased, or there is a reasonable suspicion of bias;2
That the decision was procedurally unfair;3

21.2.
21.3.

That the decision was taken contrary to the mandatory and
material procedures or conditions prescribed by the empowering
provisions;4

21.4.

That the decision was materially influenced by an error of law;5

21.5.

That the decision was taken because irrelevant considerations
were taken into account or relevant considerations were not
considered;6

21.6.

That the decision is not rationally connected to the purpose of
the empowering provisions, 7

21.7.

That the decision is so unreasonable that no reasonable person,
applying his or her mind properly to the matter before him or her,
could have so decided 8

22.

The consultation process with IAP’s, including but not limited to the
Appellants , was fatally flawed as follows:
22.1.

2

the First Respondent failed to comply with the requirements of

PAJA 6(2)(a)(iii)
PAJA 6(2)(c)
4 PAJA 6(2)(b)
5 PAJA 6(2)(d)
6 PAJA 6(2)(e)(iii)
7 PAJA 6(2)(f)(ii)(aa)
8 PAJA 6(2)(h)
3
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Section 3(2)(b) of PAJA in that she or he, acting through the
Second Respondent or otherwise:
22.1.1.

failed to give any of the Appellants adequate notice of
the nature and purpose of the proposed administrative
action, namely the intention by the Minister to decide
whether to grant or refuse the application for a mining
right and whether to approve the EMPR;

22.1.2. failed to give the Appellants a reasonable opportunity

(including sufficient information and sufficient time) to
make representations;
22.1.3. failed to give the Appellants a clear statement of the

administrative Action (after the course of action had been
decided upon, namely the grant of the mining right and
approval of the EMPR);
22.1.4. failed to give the Appellants adequate notice of any right

of review or internal appeal, where applicable, as well as
any adequate notice of the right to request reasons in
terms of Section 5 of the Promotion of Administrative
Justice Act, 3 of 2000 (“PAJA”).
It is submitted that the consultation process with IAP’s prescribed
in Section 10 read with Regulation 3 of the ACT does not comply
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with the requirement of PAJA to give adequate notice of the
nature and purpose of the proposed administrative action, nor
does it provide a reasonable opportunity to make representations.
The departure from the above requirements is unreasonable and
unjustifiable in the circumstances as contemplated in Section 3(4)
of PAJA.
In any event, the Second Respondent failed to comply with the

22.2.

requirements of Section 10, read with Regulation 3 of the ACT
concerning the required consultation with IAP’s, including but not limited
to the appellants . In the alternative, I am advised and submit that the
procedure laid down in Section 10, read with Regulation 3 of the ACT is
an unreasonable and unjustifiable departure from the requirements
referred to in Section 3(2)(b) of PAJA and that the First, alternatively
Second Respondent was therefore not entitled to depart therefrom, as
contemplated in Section 3(4) of PAJA.
23.

The Third Respondent failed to comply with Section 22(4)(b) of the ACT
in that it failed to:
23.1.

consult with the landowners, lawful occupiers (including farm
workers and other employees) and other IAP’s including but not
limited to the Appellants (e.g. the MTPA) concerning the
application.

23.2.

The Appellants rely on the following provisions of the ACT:
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23.2.1.

Section 23(1)(g) and 23(3):
23. (1) Subject to subsection (4), the Minister must grant
a mining right if—
(g) the applicant is not in contravention of any provision
of this Act; and
(3) The Minister must refuse to grant a mining right if the
application does not meet all the requirements referred to
in subsection (1).

23.2.2.

Section 22(4):
(4) If the Regional Manager accepts the application, the
Regional Manager must, within 14 days from the date of
acceptance, notify the applicant in writing—
(a) to conduct an environmental impact assessment and
submit an environmental management programme for
approval in terms of section 39, and
(b) to notify and consult with interested and affected
parties within 180 days from the date of the notice
Section 16(5):
“Upon receipt of the information referred to in sub-section
(4)(a) and (b), the regional manager must forward the
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application to the Minister for consideration.”
The Third Respondent failed to comply with and the First,

23.3.

alternatively Second Respondent failed to apply the requirements of
Section 39 of the ACT for the submission of an EMPR, particularly with
regard to:
23.3.1.

the establishment of base line information concerning the
affected environment to determine protection, remedial measures
and environmental management objectives;

23.3.2.

the investigation, assessment and evaluation of the
impact of its proposed mining operations on the environment and
the socio-economic conditions of any persons, including the
Appellants, who might be directly affected by the mining
operation;

23.3.3.

the description of the manner in which it intended to
modify, remedy, control or stop any action, activity or process
which causes pollution or environmental degradation or contain or
remedy the cause of pollution or degradation and migration of
pollutants as well as compliance with any prescribed waste
standard or management standards or practices;

23.3.4.

the development of an environmental awareness plan
describing the manner in which it intended to inform his or her
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employees of any environmental risks which may result from their
work and the manner in which the risks must be dealt with in
order to avoid pollution or the degradation of the environment.
23.4.

The Third Respondent failed to comply with, and the First,
alternatively the Second Respondents failed to apply the requirements of
Regulation 49, 50 and 51 of the Regulations promulgated in terms of the
ACT, regarding that support the requirements of s39 mentioned above.

23.5.

The Third Respondent failed, in compiling its EMPR and the
First alternatively the Second Respondent failed in evaluating the EMPR,
to apply the environmental management principles set out in Section 2 of
the National Environmental Management Act, 107 of 1998 (“NEMA”), as
prescribed also in Section 37(1) of the ACT, including but not limited to
the requirement in Section 2(4)(i) of NEMA that the social, economic and
environmental impacts of activities, including disadvantages and benefits
must be considered, assessed and evaluated and decisions must be
appropriate in the light of such consideration and assessment.

This

includes the proper consideration of a decision that the mining right
should not be granted and the EMPR should not be approved: the socalled “no project option”.
23.6.

The Appellants rely on the following provisions of the
Constitution of the Republic of South Africa, Act 108 of 1996 (“the
Constitution”):
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Section 33 thereof concerning their right to administrative

23.6.1.

action that is lawful, reasonable and procedurally fair and to be
given written reasons;
Section

23.6.2.

24

thereof

concerning

their

right

to

an

environment that is not harmful to their health or well-being as
well as their right to have the environment protected, for the
benefit of present and future generations through reasonable
legislative and other measures that prevent pollution and
ecological

degradation,

ecologically sustainable

promote

conservation

development

and

use

and

secure

of

natural

resources while promoting justifiable economic and social
development;
Section 25 thereof concerning their right to not be

23.6.3.

deprived of the use and enjoyment of property.
23.7.

The Appellants in any event rely on their common law rights to
the use and enjoyment of the natural environment, their properties and
the exercise of their occupations as farmers without interference
therewith by the Respondents in the absence of prior consultation.

UNFAIR PROCEDURE

24.

Section 22(4) of The Act provides that if the Regional Manager accepts
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the application, he must, within 14 days from the date of acceptance,
notify the applicant in writing to notify and consult with interested and
affected parties within 180 days from the date of the notice.

Requirement of Consultation
25.

I am advised that, on a proper construction of the term “consultation”, a
decision-maker, in terms of the considerations contained in Section 3(3)
and (4) of PAJA, is required, in the circumstances of this case, to:
25.1.

in his or her discretion give an interested and affected party an
opportunity to obtain assistance and, in serious or complex
cases, legal representation in addition to the opportunity to
present and dispute information and arguments and to appear in
person;

25.2.

take into consideration the objects of the empowering provision,
the nature, purpose of and the need to take such action and the
likely effect of such administrative action.

26.

I state that it is the case of the Appellants that “consultation” at least
means a full opportunity for views to be stated. However in order for this
to happen, sufficient information must be supplied to enable the party
being consulted to state its views meaningfully. This in turn presupposes
also that a situation is envisaged where parties confer with each other
and minds are applied to weigh and consider the advantages and
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disadvantages by discussion or debate. In other words what is required
is a communication of ideas on a reciprocal basis. In addition, sufficient
time must be afforded to the party consulted in order to consider the
information by obtaining assistance such as environmental expert and
legal representation in order to meaningfully formulate and express its
response.
27.

I am advised that I am fortified in my view by the fact that, included in the
national environmental management principles set out in Section 2 of
NEMA, is the following:
27.1.

“the participation of all interested and affected parties in
environmental governance must be promoted…………”.; Section 2 (4)(f);

27.2.

“decisions must be taken in an open and transparent manner,
and access to information must be provided in accordance with
the law” – Section 2(4)(k);

27.3.

“decisions must take into account the interests, needs and
values of all interested and affected parties………….” - Section
2(4)(g).

28.

In the context of consultation concerning the application for a mining
right, it is imperative that any party consulted be given sufficient
information in order to make an informed contribution to the discussion
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by stating views based on the information and time given.

It is not

sufficient to only go through the motions, which would be no more than a
mere opportunity to make ineffectual representations.

The party

consulted would have to be given sufficient time to obtain expert opinions
concerning the impacts expected to be caused by the prospecting or
mining activities. In a natural environmental context, this presupposes
that WPB was required to provide to IAP’s the information obtained for
purposes of the submission of the scoping report, Section 39(3) and
Regulation 49-52 of the MPRDA, being the resulting data flowing from
the investigation, assessment, evaluation and mitigation proposals
regarding the impact of the proposed prospecting.

By the Applicant
29.

In the BENGWENYAMA MINERALS case9, the Constitutional Court held
that the purpose of the consultation is to provide landowners or occupiers
with the necessary information on everything that is to be done so that
they can make an informed decision in relation to the representations to
be made.

30.

The court held that the consultation process and its result is an integral
part of the fairness process because the decision cannot be fair if the
administrator did not have full regard to precisely what happened during

9

Bengwenyama Minerals (Pty) Ltd and Others v Genorah

19
the consultation process in order to determine whether the consultation
was sufficient to render the grant of the application procedurally fair.

31.

The consultation process required by section 22(4)b) of the Act thus
requires that the applicant must : (a) inform the landowner or the affected
persons that his application for mining rights on the owner’s land has
been accepted for consideration by the Regional Manager concerned; (b)
inform the landowner or the affected persons in sufficient detail of what
the mining operation will entail on the land, in order for the landowner
and or affected persons to assess what impact the mining will have on
the landowner’s, land occupiers or affected persons use of the land; (c)
consult with the landowner, land occupiers and affected persons with a
view to reach an agreement to the satisfaction of both parties in regard to
the impact of the proposed mining operation; and (d) submit the result of
the consultation process to the Regional Manager within 180 days of
receiving notification to consult.

32.

The first notice of this application went out to IAP’s on the 14 th of March
2011. EEPOG requested a copy of the scoping report and letter of
acceptance, issued from the DMR and addressed to WPB immediately.
The first page only of the letter of acceptance was received from Menco,
WPB’s consultants on 18 March 2011. We were informed at this stage
already that the scoping report would not be made available prior to the
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public meeting.
-----Original Message----From: Johan Maré [mailto:johan@menco.co.za]
Sent: 18 March 2011 07:04 AM
To: 'Koos Pretorius'
Subject: Acceptance letter: WPB Colliery
Hi Koos,
Herewith the copy of the first page of the acceptance letter as provided by William.
The Scoping Report will be circulated after the public meeting and will be discussed at
a future meeting still to be scheduled. Given the timeframes provided by the DMR it
will not be possible to meet with the expectations of all stakeholders pertaining to
commenting on the Scoping Report prior to submission. At best issues as raised by
stakeholders on 30 March will be incorporated into the Scoping document as part of
the extent of work to be covered by specialist investigations.
Regards
JM
083 389 6617

33.

According to the letter of acceptance ( JP3) the scoping report had to be
submitted on 4 April 2012 and the final EMPR on 5 September 2012. We
requested a copy of the scoping report, in order to consult on its contents
and in compliance with Regulation 49(1)(f) of the ACT regulations.
33.1.

The scoping report is a very important document in that it fixes
the plan of study and terms of reference of the studies that are to
be undertaken.

33.2.

The questions that need answering, and the information that will
be needed in order to assess the impacts in the consultative
process is thus set in the scoping document. It can be thought of
as the floor plan of the building.
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33.3.

In a very sensitive area such as this, this step in the application
process is vital and the noncompliance by WPB to this
requirement had significant repercussion later on – i.e. the
studies were either not done or incomplete and the information
available was not sufficient for either the IAP’s to meaningfully
consult and give opinion, nor the decision maker to make an
informed decision based on the contents of the EMPR and the
objections submitted. .

34.

We were denied access to the scoping report and were completely reliant
on the presentation on 30 March 2011 at a public meeting. This did not
contain the information contained in the scoping report and did not leave
us with sufficient time to consult in any event. The scoping report was
submitted on 4 April 2011 without any consultation on the document. It
must be noted that WPB had long before this date already appointed
Menco as the consultants as is evident from the issues and response
register dated 22 February 2011

22/02/2011 WPB01 Metago Environmental Engineers/ Mrs. Fiona Bolton
Email Mrs. Bolton had the following comments:
“I got your details from Johan Steenkamp. I have been told that your
company has been appointed to conduct an EIA for a proposed coal mine
near Belfast in Mpumalanga. Please register me on the project’s IAP

22
database and send through any project related information that you may
have at this stage.”
Johan Maré from Menco responded as follows:
“Thank you for your interest in the project. Your details will be captured on
the database for Interested and Affected Parties. All relevant
documentation will be distributed to stakeholders as soon as the letter of
acceptance for a Mining Right Application is received from the
Department of Mineral Resources for the proposed coal mining project by
WPB Colliery (Pty) Ltd.”

No mention is made that the scoping report, the very first report to be
submitted, is not already available – just that documents would be made
available as soon as the application had been accepted. Please note that
this is some 6 weeks prior to submission of the scoping report.

35.

Nothing prevented Menco from making a draft version available as soon
as the application was accepted on the 4th of March 2011. The faxed
letter of acceptance from the DMR (JP3) is dated 7 March 2011. At least
on 16 March 2011 the report could have been made available. This was
nearly 4 weeks after the promise had been made to Metago and more
than sufficient time to draw up a draft scoping report.

36.

The availability of the scoping report by 16 March 2013 would have given
us time to avail ourselves of the contents thereof, make meaningful
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representations which would have influenced the DMR and other State
departments that evaluated the contents of the scoping report for 30 days
to insist on our issues being addressed. The submission without our
comments made it impossible for us to influence the decision maker in
evaluating the scoping report.

37.

The submission of the scoping report without consultation was a fatal
flaw and was dealt with in our objections of 4 April 2011. (JP4) and 28
October 2011 (JP5) . The Appeal should succeed on this alone.

38.

No Social and Labor Plan (SLP) was ever made available to us. This is
also dealt in JP410. It is a significantly important document in deciding
whether or not to grant the mining right and approve the EMPR. Our
appeal should succeed on this alone.

39.

EEPOG’s objections were based on the following points:
39.1.

no adequate notification had taken place of the acceptance of
the application of WPB by the minister;

39.2.

no information was provided regarding the nature of the decision
she was to make;

39.3.

there was no compliance with the requirement to consult the
IAP’s due to the fact that, inter alia, we had no access to
information on day 30 in terms of s10, and also when the EMPR
was submitted. As example - the mine plan was being changed

10

Para 2.2.3 on page 7 of JP4
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a few days prior to the EMPR being submitted. and that
according to the applicant own version, land claims had been
lodged but not completed,
39.4.

No socio-economic study that shows the socio-economic impact
of this mining activity on the socio-economic conditions of the
affected persons in the vicinity of the mine.

39.5.

The lack of sustainable closure plan.

39.6.

Mining will result in unacceptable pollution degradation and
damage to the environment;

39.7.

The EMF for the area lists this as not suitable for mining.

39.8.

the sensitivity of the area, catchment and water ,

39.9.

the sensitivity of the area in the MTPA C-Plan11,

39.10.

that WPB is in non-compliance with the Act,

39.11.

the unreasonable and unjustifiable departure in the process from
Section 3(2)(b) of PAJA.

40.

DTF’s objection dated 29 August 2011 (JP6) listed:
40.1.

Impact on access roads

40.2.

Any development such as an open cast coal mine is viewed as a
major threat to our business and in fact is hostile to the whole
tourist industry which is the main economic driver of the
municipal area.( socio-economic)

11

Mpumalanga Tourism and Parks Agency Conservation Plan and s49 application
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41.

FOSAF’s objection (JP7) of 31 August 2011 listed:
41.1.

Documentation supporting this application is fatally flawed from
an environmental and geohydrological standpoint.

41.2.

The 43 new jobs created must be compared with the 1 000
permanent jobs created by the eco-tourism industry in the
Steenkampsberg (Dullstroom – Belfast plateau) of which flyfishing is central. The majority of these jobs which are
threatened by mining are held by black women, the most
vulnerable in the community.

41.3.

The EMF for the Emakhazeni municipality states that the
majority of land use in this area is zoned for conservation,
tourism and agriculture with tourism being the main economic
driver

41.4.

35 coal trucks a day will make the only access road impassable
to most vehicles during many months of the year.

41.5.

42.

Concurred with the other objections.

Mansfield’s objection (JP8) dated 16 April 2012 listed:
42.1.

Water related issues not addressed – Mr Mike Brett’s report (
JP9) . This report will be discussed later on.

42.2.

Insufficient time was available during the site visit

42.3.

Workers voiced their objection and were not consulted with

42.4.

Current pollution from the old workings already polluting his farm

42.5.

The heritage impact .
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42.6.

43.

Unsubstantiated allegations by Mr Bower.

These objections, of EEPOG and the other Appellants, must be read
together with this appeal. It must be stressed that the failure to consult on
the scoping report and SLP alone is reason for this appeal to be
successful. The failure to consult was furthermore a significant
noncompliance by WPB and had significant impacts on the information
that was later available and led to the detailed objections listed in
summary above. In terms of the ACT the application should have been
refused. 12

44.

The same situation occurred with the submission of the EMPR in early
September 2011. As is stated in our objection of 28 October 2011, once
again the non-compliance had significant negative impacts on the IAP’s.
The final EMPR was only made available after it had been submitted in
direct noncompliance with the ACT and the instruction of the letter of
acceptance that consultation had to be completed on that day. The letter
of acceptance states very directly, in bold that:

Despite this noncompliance, the right was granted.
12

s23. (1) Subject to subsection (4), the Minister must grant a mining right if—
(g) the applicant is not in contravention of any provision of this Act;
…(3) The Minister must refuse to grant a mining right if the application does not meet all the
requirements referred to in subsection (1).”

27

45.

It should be noted that the draft EMPR we received at the beginning of
August 2011 differed significantly in, inter alia, the mine plan, from the
information given to us on 29 August 2011 at a public meeting. The mine
plan is the driver of the impacts, and no identification and or assessment
of the impacts can be made without a mine plan.

46.

It is not clear why the change in mine plan was not communicated earlier
to us. In fact, even at RMDEC, there was still, and still is today,
uncertainty as to what the final mine is that was approved. The mine plan
is fundamental to any application and without a definite mine plan it is
impossible to identify, assess and mitigate the predicted impacts. Without
that most basic information there can be no consultation.

47.

On 9 September 2011 Menco acknowledged EEPOG’s comments and
objections that were submitted within the timeframes they afforded us.
From: Mariette Wheeler [mailto:mariette@menco.co.za]
Sent: 09 September 2011 03:29 PM
To: 'Peter Arderne'; 'Charmaine Uys'; ursulaf@ewt.org.za; leighp@ewt.org.za;
kerrynm@ewt.org.za; 'Daniel Marnewick'; 'Gavin Cowden'; 'Lientjie Cohen'; 'Garth
Barnes'; 'Frans Krige'; 'Koos Pretorius'
Subject: RE: Submission of objections to WPB Mining Right Application
(MP30/5/1/2/2/505MR)
Dear Interested and Affected Party
Acknowledgement of comments on the draft EIA and EMP report of the proposed WPB
Colliery
Regarding the above mentioned. This is to acknowledge that Menco had received your
comments and objections to the proposed project within the time allocated for
comments on the draft EIA and EMP report.
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We noted all the comments on the Specialist Studies and the EIA and included your
correspondence in Appendix 4 of the draft EIA and EMP report that was submitted to
the Department: Mineral Resources on 1 September 2011. Further comments should be
directed to the Regional Office of Department: Mineral Resources that is located in
Witbank (Emalahleni).
Regards
Mariette Wheeler
M2 Environmental Connections

48.

What is clear from the above was this was not a consultative process
whereby there is a meaningful engagement and exchange of ideas in a
reciprocal manner and in a process where sufficient time and information
was available.

13

Our comments and objections were merely “noted”

and “included” in Appendix 4 of the EMPR that was submitted. This is not
consultation. Consultation happens when exchange of information
happens in a reciprocal process with the goal to change the other
persons mind and or come to an agreement. This process was a mere
opportunity to make ineffective representations.

49.

Lastly the Social and Labor Plan (SLP) has never been made available to
us and thus the commitments or not therein could not be assessed and
no consultation could have happened in this regard. The SLP is a very
significant document that is used by the decision maker therefore fair
decision making demands that we have access to it. 14

13

See para v on page 7 of JP3
s 23. (1) Subject to subsection (4), the Minister must grant a mining right if—
(f) and in accordance with the charter contemplated in section 100 and the prescribed social and
labour plan.
(3) The Minister must refuse to grant a mining right if the application does not meet
all the requirements referred to in subsection (1).
14MPRDA
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50.

Based on the lack of consultation from WPB above this appeal must
succeed.

Requirement of Consultation - The DMR
ACT s10
51.

The fatally flawed process in terms of s 10 is dealt with in detail in JP4. In
summary it is submitted that the process is fatally flawed and did not
afford the Appellants an opportunity to consult as described in JP4 and
above.

52.

In addition, the need for information on which an informed decision could
be made as to what views were to be expressed, including objections or
comments to the proposed activity, the written information referred to in
Regulations 10 and 11 to the ACT is significant. This information was
requested form the DMR in our objection of 4 April 2011( JP4) , but never
received.

53.

We were merely relegated to making ineffective representations. On this
basis alone the appeal should succeed.

RMDEC process/ Bias and suspicion of bias
54.

The Appellants were invited to a RMDEC meeting on 7 February 2012.
At that meeting the Regional Manager Mr Aubrey Tshivhandokano was
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the chairman and the bias he showed was in the extreme against the
objectors. He cut us short, told us he does not understand about frogs,
birds and things, the government could not sterilise any mineral resource,
and told the other members to be aware of persons just wanting to
maintain their privileged positions, that jobs needed to be created by
mining but would not entertain any discussion on job losses outside the
specific area due to the mine.

He further stated that he was only

interested in the specific mining area and not the impact outside that
area.:

55.

The Minutes and tape recordings of this meeting were requested many
times. We request that the information be made available in this appeal
process since it is relevant and of importance. We reserve the right to
amplify once we have received the tape recordings and minutes.

56.

After the meeting the Regional Manager also visited the area. Once
again he showed bias. The other members of RMDEC were not present.
The decision taken by RMDEC was after the site visit and the information
from the site visit was clearly relevant. We were not afforded an
opportunity to state our case at that meeting to refute, contradict or
dispute the submissions of the Regional Manager, who is also the
Chairman of RMDEC and had shown his bias at the first meeting and
had a conflict of interest and was nominated or empowered by us to
make representations on our behalf. We request the minutes and tape
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recordings of the meeting in which a decision was reached on this
application and a recommendation was subsequently sent to the
Minister. The recommendation is also requested.

Unfair and unlawful procedure after the mining right granted and EMPR
was approved.
57.

In the above mentioned Bengwenyama Constitutional Court case the
Honourable Judge Froneman, J held that:

Public accountability and fairness

[80] The Community was entitled to adequate notice of the nature
and purpose of the administrative action that was proposed in
relation to the Genorah application.94 It was entitled to a reasonable
opportunity to make representations in relation to the Genorah
application.95 Once the administrative decision was taken the
Community was entitled to a clear statement of the administrative
action.96 It was entitled to adequate notice of any right to a review or
internal appeal.97 It was entitled to adequate notice of the right to
request reasons in terms of section 5 of PAJA.98 It was entitled to
reasons.99 None of this was done or complied with by the
Department and, finally, the Community‘s appeal was ignored for
four months before it was told to bring a review application in court.
This is not the way government officials should treat the citizens
they are required to serve.
94 - Section 3(2)(b)(i) of PAJA.
95 - Section 3(2)(b)(ii) of PAJA.
96 - Section 3(2)(b)(iii) of PAJA.
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97 - Section 3(2)(b)(iv) of PAJA.
98 - Section 3(2)(b)(v) of PAJA.
99 - Section 5 of PAJA.

57.1.

The Appellants were not notified of the decisions to grant the
mining right and approve the EMPR by the relevant authority
despite a written request, dated 16 August 2012 addressed to
the Regional Manager and copied to the Head of Legal Services
at the DMR, WPB and Menco, to be informed as soon as it was
taken.(JP10) .

57.2.

We have not been given any adequate notice of right to internal
appeal, reasons or review.

57.3.

We submit that this is sufficient reason for our appeal to
succeed.

That the decision was taken contrary to the mandatory and material
procedures or conditions prescribed by the empowering provisions
Section 39 of the ACT read with Regulations 49, 50 and 51 thereof, requires an
applicant who prepares an environmental management programme or an
environmental management plan to:

a. establish baseline information concerning the affected environment
to determine protection, remedial measures and environmental
management objectives;
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b. investigate, assess and evaluate the impact of his or her proposed
prospecting or mining operations on, inter alia, the environment; as
well as the socio-economic conditions of any person who might be
directly affected by the prospecting or mining operation;
c. develop an environmental awareness plan describing the manner in
which the applicant intends to inform his or her employees of any
environmental risks which may result from their work and the manner
in which the risks must be dealt with in order to avoid pollution or the
degradation of the environment; and
d. describe the manner in which he or she intends to modify, remedy,
control or stop any action, activity or process which causes pollution or
environmental degradation, OR to contain or remedy the cause of
pollution or degradation and migration of pollutants; and comply with
any prescribed waste standard or management standards or practices.

58.

We had raised concerns regarding the sensitivity of the area, the
Environmental Management Framework (EMF) of the area, as well as
how these land use activities will impact on the above and the socioeconomic conditions in the short and long term. Issues were raised on
the meeting of 30 March 2011 and again at the meeting of 29 August
2011 and in the various objections summarised above

59.

As was shown above, the comments were merely “noted “ and included
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in Appendix 4 and not investigated assessed and mitigated. This is not in
compliance with the requirements of the ACT to identify, assess and
mitigate.

60.

The fact that the studies had such glaring shortcomings is a result of the
scoping phase that was not consulted upon and then the lack of detailed
information gathering based on the issues and concerns of the affected
parties.

61.

Birdlife and EWT raised significant alarm at this project and the impact on
off site on bird species. The study that was completed had significant
shortcomings as is clear from their objections. (JP11). DTF had raised
the same issues. In the EEPOG objection (JP5) we had referenced the
objection of EWT and Birdlife. It is thus relevant.
61.1.

EWT:

15/03/2100 WPB09 Endangered Wildlife Trust/ Ms.
Ursula Franke
Email Ms. Franke had the following comments in response to WPB06:
“Please register the Endangered Wildlife Trust as an I&AP for the proposed
mining application on the farms Groenvlei and Lakenvlei. A large suite of Red
Data bird species, including the critically endangered Wattled Crane, utilize this
area for foraging and breeding purposes. We would therefore like to express
our concern regarding this application from both a biodiversity and freshwater
perspective.”
In their Objection it is, inter alia, stated:
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In the overall Executive Summary, the report acknowledges only that no
threatened species were seen on the site in winter. As the site visit was
conducted in May/June when most birds would have moved off the site,
and the fact that the full specialist report acknowledges the list of all
potential birds (including a number of threatened species) to be found on
site, it is important to consider the full aspect of this. Further to this, the
report acknowledges only the impact on the bird species on site.
However, the impact of the mining operations, through increased
disturbance, noise and visibility, could have significant impacts on birds
and mammals within close to medium proximity to the mine.

Listed

impacts included habitat loss, loss of Red Data species, and changes in
migration routes. Mitigating efforts to reduce the impact on species on
site, will have little impact on those close to the mining operation. This is
of significant concern, as all three crane species breed within the
neighbouring Lakenvlei wetland and catchment, and Blue Cranes nest in
the surrounding area, and specifically related to this application, on
Groenvlei. Lakenvlei currently holds one of the only two regular breeding
pairs of Wattled Cranes remaining in Mpumalanga, and its catchment one
of only two wintering flocks of Grey Crowned Cranes on the
Steenkampsberg
•Appendix 11: Avifauna
Although the Mpumalanga Terrestrial Biodiversity Assessment (CPLAN)
classifies the proposed mining area as an area of No Natural Habitat
Remaining as well as an area of Least Concern, the area abuts a critical
habitat. Any sensitive species occurring in the critical habitats could be
impacted upon by the activities on the mining site.
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Table 3-2 uses international IUCN Red Data List categories. It would be
important to note that Wattled Cranes are classified as Critically
Endangered in South Africa – with only around 260 left in the country.
Point 5.2.2 – note that disturbance not only affects species on site, but
those within sight or hearing distance of activities as well.

The

Steenkamspberg has already experienced a significant decline in crane
numbers over the past four decades and this type of disturbance will
increase the potential for the loss of further pairs of each of the crane
species.

The avivaunal assessment requires considerable revised and a number of
things mentioned within this report suggest that the author is neither an
experienced nor trained ornithologist. In the text that follows the italicized
text is copied and pasted from the report with text following as comments
about these extracts.

1.4.1 Limitations of the site visit The site visit was conducted in the dry
winter months and therefore most of the migratory species would already
have left the area. The weather was cold with a breeze blowing. This is
not a minor limitation and no recognised ornithologist would undertake or
have faith in the results of a survey conducted in the winter only. This
report is entirely insufficient based on this alone and without a detailed
summer survey this report cannot be considered sufficient for the given
purposes.
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2.Francolinus spp.There is no such thing as this genus in South Africa
and this further suggests that the author has limited up-to-date knowledge
of ornithology.

3.A total of 19 bird species (Table 4-2) was identified on the properties
(transect area and surround) and the immediate surroundings during the
two-day site visit. There were no waterbirds on or close to the stream. A
flock of Common Waxbills (Estrilda astrild) was seen in the reeds
adjacent to the stream. A Pied Crow (Corvus albus) was observed closer
to the town of Belfast. As mentioned above the use of a mid-winter survey
carried out over only a two day sampling period is completely insufficient
and cannot be considered to be of any use for these purposes. The fact
that only 19 species were identified adds support to this. This is a feeble
attempt at trying to survey this area and should be disregarded.

4.Species such as larks, pipits and longclaws will usually persist on the
remaining areas of Grassland on the applicable properties and will use
the secondary habitat after rehabilitation. This statement needs to be
supported by cited, peer reviewed publications. The author will note that
there are a number of publications illustrating the sensitivity of numerous
Lark and Pipit species to disturbance and finding peer reviewed literature
to support this statement will be difficult if not impossible.

5.Swallows and martins will also remain on the property due to their aerial
foraging habitat, combined with a potential increase in insect abundance
as a result of an increased rate of nutrient recycling on the mined area.

38
Again, this statement needs to be supported by cited, peer reviewed
publications. And again there is very much doubt as to whether this
statement can be supported by any research work. Aerial insectivores
cover vast areas and their presence or absence has no significance or
meaning with regards to the ecological integrity of an area, in fact their
presence can be a sign of poor habitat condition based on an increase in
termintaria due to soil compaction. The author should be reminded that a
select few species which are habitat specialists and hence sensitive to
disturbance of this potential can be considered and commented on in this
manner.

6.Increase in traffic does not usually deter kestrel species and they will
feed in the rehabilitated areas. Please refer to the point above with
regards to aerial insectivores, again kestrel numbers are often a sign of
degraded habitat due to increased diurnal rodent numbers and
statements of this sort lend no credibility to the assessment at all and
again should be disregarded.

7.Korhaan and bustard species that forage in short-grass habitat will be
less affected than those that forage in long-grass habitat, as they can
forage in the rehabilitated areas (South African National Biodiversity
Institute, Background Information Report No.4a 2006). This is yet another
example of the two above statements and while referenced this is not a
peer reviewed publication and suggests that the author is scratching for
literature with little effort at finding credible supporting documentation.
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8.The Helmeted Guineafowl (Numida meleagris) can be found on revegetated sites due to tree roosts, drinking water, cover and food such as
insects, seeds and underground bulbs (Africa – Birds & Birding 2004). Ian
Little published this as a result of his BSc honours research and again this
is neither peer reviewed nor is it relevant. Again this species is not
indicative of intact habitat and again illustrates the limited capacity of the
author to interpret ornithological data in a way that would be required to
assess the impacts of the proposed activities on the avian community.

9.Mining activities should be confined to the mine site in as small a
footprint as possible to keep natural areas on the applicable properties.
As species of conservation importance occur in this area, it will be
important to ensure that some natural areas remain on the properties as
habitat for these species. These recommendations are neither sufficient
mitigation nor a reasonable ecological requirement for the sustainable
retention of any specialist, sensitive or rare species that may occur in the
given area.

10.Opening sentence of conclusion The various phases of the proposed
mining development will have negative effects of high to low significance
on the bird species on the applicable properties and the surrounding
areas. This statement does not mean anything!!!

11.The proposed project site is in an Important Bird Area and many
endemic birds and birds of conservation concern occur in the area.
Trends in the abundance and distribution of bird species (especially
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endemic species and birds on the IUCN Red Data List) in this IBA should
be monitored twice a year (winter and summer). This can be done
through further SABAP2 atlassing or specialist studies. In addition the
applicant should also investigate applying to universities to initiate a
Honours or Masters project investigating for instance habitat use by
species, breeding patterns of species as well as the effects of mining on
species in the area. All of this will be too late for the given system and
monitoring the loss of species is not mitigation and goes against the
purposes of an impact assessment.

61.2.

Birdlife:
Despite having identified 209 bird species (25% of the total 841 bird
species that occur in South Africa) occurring on the WPB properties
and immediate surrounding areas, and that among these are two
Critically Endangered, eight Vulnerable and four Near Threatened bird
species, no cognizance is taken of this exceptional and highly
threatened avifaunal diversity.

Some of the data presented in the avifaunal study are questionable or
incorrect. The study states that 32 endemic bird species occur in the
proposed mining site and immediate surrounding areas (nine pentads
in total). However, these data are incorrect, since only 16 of the 32
endemic species listed in Table 3-1 are in fact endemic or nearendemic (i.e. roughly 70% or more of the South African population).
Species descriptions are also inaccurate in certain instances
With only a 100 m buffer zone around wetlands, as the wetlands report
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proposes, these and other wetland birds will be severely impacted
upon by mining operations, yet this is not highlighted in the avifaunal
study. Water quality degradation due to mining operations could have
severe negative impacts for birds through habitat degradation, yet this
is also not addressed in the avifaunal study.

Furthermore, some of the mitigation recommendations made are
irresponsible from an environmental and conservation perspective.
The recommendation that Helmeted Guineafowl will occur and
increase in numbers on rehabilitated sites in response to the
availability of tree roosts is an irresponsible recommendation
considering other negative impacts on avifauna.

Collectively, these objections call into question the validity of this
avifaunal study. Furthermore, a two-day site visit in winter cannot be
considered acceptable or sufficient and 19 species is not a true
reflection of the bird diversity in the area. These findings should be
disregarded

62.

The sensitivity of the Steenkampsberg area:
62.1.

Attached as JP12 is a document from the MTPA on the
sensitivity of the Steenkampsberg and why mining should be
restricted and prohibited. Please note that there is a MPRDA s49
application15 pending to declare this such an area. The

Minister’s power to prohibit or restrict prospecting or mining
49. (1) Subject to subsection (2), the Minister may, after inviting representations from relevant
stakeholders, from time to time by notice in the Gazette, having regard to the national interest and
15
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document states, inter alia:
62.1.1. The MTPA are concerned of the increased prospecting and mining
interest in the area between Dullstroom and Belfast. This area is of
exceptional biodiversity value and because of the recent threats to
the biodiversity and future tourism value of this area, it has been
proposed for proclamation in terms of Section 49 of the MPRDA
(decision pending), and it has recently been gazetted as an
Endangered Threatened Ecosystem in terms of the NEM: BA (Act 10
of 2004) on the 9 December 2011 (Government Gazette No 34809).
62.1.2. Critical Biodiversity Areas makes up 42.2% of the area.
16

62.1.3. In terms of the MTPA’s threatened species database, we have 969
observations for species of conservation concern within the DPG
(see Figure 3). This is for 96 species of which 1 are birds, 1 fish, 2
butterflies, 1 reptile, 1 frog, 13 mammals and 57 plant species.
Species of conservation concern are defined here as Threatened,
Rare, or Declining species. Of the species occurring in DPG, three are
nationally assessed as Critically Endangered. These are likely to go
extinct within the near future if conservation efforts are not
successful. Most noteworthy is the White-winged Flufftail known
only from about 10 localities across South Africa. One of these is on
the farm Middelpunt 320 JT.
62.1.4. The biodiversity importance of the Dullstroom Plateau Grasslands
has attracted the interest and concerns of the conservation sector
who have now invested significant resources within this area. The
Endangered Wildlife Trust’s Highlands Crane Group and Oribi
Custodians, and BirdLife South Africa have actively worked with the
landowners as far back as 1994. In 2010 the MTPA, together with
the need to promote the sustainable development of the nation’s mineral resources, prohibit or
restrict the granting of any reconnaissance permission, prospecting right, mining right or mining
permit in respect of land identified by the Minister for such period and on such terms and
conditions as the Minister may determine.
16 Table 1 p5 of JP12
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EWT, BirdLife South Africa and WESSA, started with a process of
trying to ensure the long-term security of this area, and
continuation of current land-uses, by proclaiming important areas
as Protected Environments (under Section 23 of the NEM:PAA; see
Figure 5 below), and working on specific threatened species on
specific properties to avoid their local extinction. There have also
been several large financial investments into several key projects in
this area such as numerous alien invasive weed control initiatives
(with support from Working for Water) and key wetland
rehabilitation projects (with support from Working for Wetlands).
62.1.5. The Dullstroom-Belfast area was identified as one of 7 provincial
priority areas (see map B, Figure 5). Figure 5 (A) shows the
distribution of the MPAES spatial priority areas which covers 75% of
the surface area of DPG. Furthermore, of this priority area 28% was
identified as a priority in both the national and provincial spatial
assessments, 47% as provincial priority area only, and 0.2% as a
national priority only.
62.1.6. The EMF was gazetted (20090930 - Provincial Gazette for
Mpumalanga No 1724. Notice 316 of 2009) and followed a
consultative process.

An EMF is a decision support tool that

delineates geographic areas in terms of environmental attributes,
such as water resources, cultural and heritage resources and
agricultural potential; assesses the current status quo against the
vision or desired state for the ELM; and identifies environmental
control zones to guide land use planning and development in the
ELM. The EMF is used to proactively plan development in a
sustainable manner within the Municipality and to guide decisionmaking by authorities on development applications, ultimately
ensuring continued progress towards sustainability. Using the
untransformed areas within the study area as a basis, the
underlying sensitivities of the environment to development were
used to delineate management zones (desired state). These form

44
the basis for zonation of the area (Figure 7) based on
appropriateness of various major land uses and areas of similar
sensitivities. Only 69% of the DPG occurs within the ELM and
therefore have gazetted future desired states. Table 2 summarises
the gazetted desired states for the ELM occurring within DPG.
Zone
Zone A
Zone B
Zone C
Zone D
Zone E
High Slope

Focus Area
Conservation
Agriculture
Urban / Residential
Tourism
Mining / Industrial
Steep slopes

Hectares
44937
718
1656
25751
0
6058

Percentage
57%
1%
2%
33%
0%
8%

62.1.7. In closing I would add that the biodiversity sensitivity of this area is
truly exceptional and irreplaceable, and that this sensitivity has
been objectively established by means of a multitude of planning
and sensitivity products that are aimed at ensuring sustainable
development. We trust that the DMR respects the concerns of the
MTPA and broader biodiversity and tourism community as any
proposed mining activity within this area would certainly have a
very negative long-term impact on the environment, the current and
future tourism industry and water resources for the province.

63.

Socio-economic impact:
63.1.

The lack of a detailed study to assess and describe and mitigate
the impact on the socio-economic environment was raised by
many objectors. This includes the claims of job to be created.
The potential job losses and socio-economic impacts were never
investigated assessed a, described or mitigated as requested.
From 2 surveys done on in the Steenkampsbergarea the
following has been found:
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Permanent
Casual/part-time
Black
Total
Black
Total
332
467
92
110

Dullstroom only
Outside
Dullstroom

655
987

728
1195

115
207

142
252

It was these specific figures that the Chair of RMDEC and the
Regional Manager refused to hear at the RMDEC meeting.
63.2.

EEPOG raised the potential job losses in JP5 in paragraph 2.1.1
to 2.2.5. This deals with jobs, inter alia, the number that will be
created and will be lost, the EMF, the size of the coal resource
(at 0.14% of the RSA annual production) compared with the
importance of this area as a irreplaceable area in terms of the
MTPA C-Plan ( only 2.5 % of Mpumalanga falls under this
classification), the sterilisation and exclusion of this small
unimportant coal reserve compared with the significant impact it
will have on the area and other land uses that are not compatible
with mining, the loss of high potential soils, the fact that the
Social and Labour Plan was never made available.

63.3.

EWT and DTF had also raised the above:
63.3.1. EWT: (JP11)

In general, on reading through the Draft specialist report
and

final

Environmental

Impact

Assessment

and

Environmental Management Report, the impacts to the
environment are significant considering the mine will only
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be in operation for between three and five years, and will
employ only 23 people, of which only nine are unskilled
labour.

It is unlikely therefore that all 23 families

benefitting from the mining operation will be from the
local community. It was stated at the Public Participation
meeting on 29 August 2011 that 43 jobs would be
created, of which 21 would be for unskilled labour. It was
also implied that the R18 million generated from the mine
annually would go into the local economy. When
questioned about this, Menco stated that about R17.5
million would go to the hired contractor without any
guarantee that this person would be sourced locally. The
longer term environmental effects are of specific concern
though, drawing attention to the geo hydrological report
that predicts through modelling that the hydrological
plume with pollutants may only reach Lakenvlei within 10
years, i.e. a minimum of 5 years after the mine has
closed.
63.3.2. FOSAF(JP7) :

Furthermore we support the objections raised with regard
to the socio-economic aspects. We doubt very much
whether any but a small number of the 43 new jobs
created (only for 5 years) will be persons currently living
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in the Emakhazeni municipality or that a significant
amount of the expenditure for the mine will be within the
municipality. Compare this with the 1 000 permanent
jobs created by the eco-tourism industry in the
Steenkampsberg (Dullstroom – Belfast plateau) of which
fly-fishing is central. The majority of these jobs which are
threatened by mining are held by black women, the most
vulnerable in the community.

63.4.

The failure to describe, investigate, assess and mitigate the
above is a fatal flaw. In this regard we refer to the Fuel Retailers
17

case:

61)…..Thus, whenever a development which may have a
significant impact on the environment is planned, it envisages
that there will be a need to weigh considerations of
development, as underpinned by the right to socio-economic
development,

against

environmental

considerations,

as

underpinned by the right to environmental protection. In this
sense it contemplates that environmental decisions will achieve
a

balance

between

developmental

environmental

considerations

and

through

the

socio-economic
concept

sustainability.

17

Fuel Retailers vs DG: Environmental-Management, Department of Agriculture, Conservations
and Environment, Mpumalanga Province and others CCT 67/06

of
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[90]

Here

NEMA

specifically

enjoins

the

environmental

authorities to consider, assess and evaluate the social and
economic impact of the proposed filling station, including its
cumulative effect on the environment as well as its impact on
existing filling stations and thereafter to make a decision that is
appropriate in the light of such assessment. …

[93] Our Constitution does not sanction a state of normative
anarchy which may arise where potentially conflicting principles
are juxtaposed. It requires those who enforce and implement the
Constitution to find a balance between potentially conflicting
principles. It is founded on the notion of proportionality which
enables this balance to be achieved. Yet in other situations, it
offers a principle that will facilitate the achievement of the
balance. The principle that enables the environmental authorities
to balance developmental needs and environmental concerns is
the principle of sustainable development.

[117] Conversely, if some damage to the environment were to be
established, the economic sustainability of a proposed economic
enterprise could be highly relevant as a countervailing factor in
favour of a finding that on balance the development is
sustainable. Thus, an enterprise that promised long-term
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employment and major social upliftment at relatively small cost
to the environment, with damage reduced to the minimum, could
well be compatible with NEMA. On the other hand to allow a flyby-night undertaking either to spoil a pristine environment, or to
use up scarce resources, or to introduce undue health hazards,
will probably be in conflict with NEMA.

63.5.

The access road:
63.5.1. The impact on the only access road to the area was also

raised by EWT, numerous IAP’s, FOSAF and DTF.
63.5.2. On page v of the EMPR it is stated that:

The mine will have to initiate consultation with the
Provincial Road agency to assist in the upgrade and
maintenance of the road to ensure that it does not
deteriorate further
In reply to a question from EEPOG Menco answered as follows
on 13 March 2013:
From: Johan Maré (GMail Filter) [mailto:menco.mare.johan@gmail.com]
Sent: 13 March 2013 05:12 PM
To: 'Koos Pretorius'
Cc: william@oaktreefarm.co.za; tlanga@mweb.co.za
Subject: RE: William Bower Colliery

Hi Koos,
There are no …..Activity 22 could possibly be triggered if it is a requirement
to upgrade the existing road. At this stage there is no intention to conduct
any road construction activities as all roads are existing. …..
Regards
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J. Maré

Not only were the users of the road not given sufficient
information as to how the road will be upgraded / maintained ,
but it is now clear that no work will be done. This is not compliant
with s 39 of the ACT.

63.6.

Geohydrology
63.6.1. Attached as JP9 are the comments dated April 2012 of

Mr Mike Brett, an mine engineer with more than 50 years
of mining experience, 30 of which was in coal,

and

whose CV is also attached. He came to the following
conclusion:
The following comments are made which either have not been
addresses in the reports or are misleading when reading the
reports.
1. Reference is made to the burying of acid forming #2 seam
material in the flooded sections of the post-mining pit. This is
misleading as there are no troughs shown on the floor seam
contour and flow path plans, all of the acid water generated
will flow out of the pit and into the water courses
2. Reference is made in the reports to sealing off of the barrier
pillars of the old underground mine workings and to seal off
the adits to prevent the flow of the polluted water into the
streams. This is practically an impossibility as the ground
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along the outcrop and around the old workings is weathered
and fractured which will allow water to seep out of the
containment area. Furthermore, what materials will be used to
create the seal which will have to be acid resistant?
3. In terms of the formulae and descriptions given in the
reports on the formation of acid mine drainage, it must be
noted that due to insufficient alkalinity being present in the
rock formations water seeping out of the current old mine
workings has reached the second stage of the chemical
process. The water is low in sulphates but has a high iron
content which leaves the water with a “tart” taste making it
unpalatable for drinking.
Water from the proposed mining operation will have a similar
quality and the volume flowing out of the workings will be very
much greater that what is currently flowing out. These higher
volumes will need to be addressed in terms of amelioration.
Reference is made to introducing passive water systems to
handle the polluted water. To my knowledge no successful
passive water treatment systems are operating in the country
and those implemented require regular maintenance. There is
no

provision

on

the

closure

costs

and

post-closure

management for managing the acid mine drainage.
4. In the reports reference is made to the acid mine drainage
potential of the Bushveld Igneous Complex. What has this
complex got to do with the Karroo System?
5. Finally, the level of design work submitted in the reports is
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not to the level required for a Mining Right application. Too
many critical issues relating to post-mining water management
have not been properly addressed.
The above author also wrote a report in August 2011(JP11)
and came to the following consluisons:
3.CONCLUSIONS AND RECOMMENDATIONS
It is concluded that both reports are inadequate for a Mining
Right Application as they do not address basic requirements
such as; insufficient geological information, no mining plan,
inadequate ABA, no sub-surface water decant positions,
possibility of the pollution control dams being too small and
incorrectly positioned to capture affected water from the pit
after closure, insufficient surface and groundwater monitoring
points on the Elandsfonteinspruit, insufficient pre-mining
surface and groundwater carried out to establish current water
qualities, etc.
Water

qualities

presently

encountered

in

the

Elandsfonteinspruit catchment in the area of proposed mining
are affected by previous mining in that livestock do not drink
the water.
63.6.2. As can be seen the lack of a mine plan made it

impossible to evaluate the impact – either by the affected
parties or the experts employed to assess impacts and
mitigate. The mine plan dictated the impacts. He states:
The process of submitting the application for the Mining
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Right must be suspended until an adequate mining plan
is developed, ABA accounting carried, floor elevations of
pit established, and subsurface water flow contours
established

56.6.3

Golder Associates also wrote a report attached as JP13. They
came to the following conclusions:
A number of high risk aspects were identified in the evaluation of the
geohydrological report , that could impact on the proposed project
sustainability

from

an

environmental

and

water

resources

perspective:
Project location – the proposed project is located at the headwaters
of two significant catchments, the Olifants River catchment and the
Nkomati catchment. The Nkomati catchment has not been impacted
by coal mining operations and this proposed mining development
presents a specific threat to a relative pristine water resource. The
catchment water resource at the headquarters is particularly sensitive
since little if any assimilative capacity exists due to the small base
flows and the high and unbuffered water quality of the local streams.
Even a small amount of mining related pollution would have a
significant impact on the downstream water resource and will
probably impact the natural aquatic environment and other sensitive
water users.

Mine water quality - Little geochemical information is available to
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indicate whether acid mine drainage (AMD) would be produced by the
proposed project. This is a key consideration in the proposed mining
development. The limited work done on a single rock sample is not
representative of the full geological column and could be
misleading. It is, however significant to note that the single water
quality sample taken at the proposed mine site is already acidic
(Table 6).
If any form of acid mine drainage is generated, it would mobilise the
full spectrum of very undesirable pollutants including metals, with
potentially devastating impacts on the downstream ground and
surface water resources. The poor and deteriorating water quality of
the streams and rivers in the Highveld and Belfast coalfields area is
testimony to this.
Mine water balance - The water modelling for the mining and post
mining scenarios is based on the DWA weather station located at
Nooitgedacht Dam. This weather station is remote from the proposed
project site and it is recommended to source climate data from a local
weather station. The local rainfall records indicate a higher rainfall
and lower evaporation compared to Nooitgedacht Dam. This will
result in a higher ingress and recharge of water to the project area
and increased mine water production. Also, the post mining scenario
water modelling is based on an assumption of 15% Mean Annual
Rainfall (MAR) recharged to the rehabilitated mined areas. This is
optimistic and the range of recharge to rehabilitated opencast mining
in the Highveld Coalfields area is in the range of 15 to 25% of MAR. It
is our opinion that the post mining excess water production is
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under estimated and needs confirmation.

The single biggest water resource and environmental issue remains
the production of a subsurface or surface decant of acid mine
drainage from the mining area. The evidence in the Highveld
Coalfields area is that all opencast mining operations produce excess
and decant water of poor quality over time. The local water
environment has no assimilative capacity to receive mine water,
except if treated to a very high level corresponding to the current
background water quality. Even in the scenario of treating excess and
decant mine water for discharge, several impacts will remain for a
very long time: a) unnatural stream flow patterns are set up due to the
unnatural pattern of recharged to mined areas, compared to the
natural seasonal surface run-off pattern, b) change in the seasonal
temperature profile in the local streams which could have an impact
on the aquatic and fish life, c) change in the natural chemistry of the
water which is still an aspect poorly understood by aquatic chemists
and limnologists.

56.6.4 What is very evident from all of the above is that the single
biggest potential impact and cost of mitigation, water related
impacts, are based on low levels of certainty and does not meet
the precautionary principle, especially when considering the
significant impacts it will have if the impacts do occur in this
extremely sensitive area. This does not meet the requirements
of the ACT.
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63.7.

Lack of a sustainable closure plan
63.7.1. This was dealt with in detail in JP5 (paragraph 3.2 page

9)
63.7.2. In summary:

The mitigation measure that was proposed was still
without a final mine plan. They were generic in
order and did not address the pollution that would
occur post closure.
63.7.3. The EMPR must contain a description of the

environmental objectives and specific goals for mine
closure18 and a description of the appropriate technical
and management options for the environmental impact,
socio-economic condition for each phase of the mining
operation. 19
63.7.4. Furthermore actions plans to achieve the above

objectives must include a time scale of actions to be
undertaken for the implementation of mitigatory
measures for the prevention, management and
18

MPRDA regs 51
An environmental management programme contemplated in section
39(1) of the Act must include the following:
a) A description of the environmental objectives and specific goals for(i) Mine closure;
19 MPRDA regs 51 An environmental management programme contemplated in section 39(1) of
the Act must include the following:
b)An outline of the implementation programme which must include(i)A description of the appropriate technical and management options chosen for each
environmental impact, socio-economic condition and historical and cultural aspects for each
phase of the mining operation;
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remediation of each environmental, socio-economic
condition and cultural and historical aspect for each
phase of the mining operation.20
63.7.5. The EMPR must also contain financial provision in

relation to the execution of the environmental
management programme which must include63.7.6. The determination of the quantum of the financial

provision contemplated in regulation 54 as well as detail
of the method of providing for the financial provision.21

20

MPRDA Reg 51
An environmental management programme contemplated in section
39(1) of the Act must include the following:
a) An outline of the implementation programme which must include(ii) Action plans to achieve the objectives and specific goals contemplated in
paragraph (a) which must include a time schedule of actions to be undertaken to
implement mitigatory measures for the prevention, management and remediation of
each environmental impact, socio-economic condition and historical and cultural
aspects for each phase of the mining operation;
21 MPRDA Reg 51.
An environmental management programme contemplated in section
39(1) of the Act must include the following:
b) An outline of the implementation programme which must include(v)Financial provision in relation to the execution of the environmental management programme
which must include(aa)the determination of the quantum of the financial provision contemplated in regulation 54; and
(bb)details of the method providing for financial provision contemplated in regulation 53;
MPRDA reg 53(1)Financial provision required in terms of section 41 of the Act to achieve the total
quantum for the rehabilitation, management and remediation of negative environmental impacts
must be provided for by one or more of the following methods:
(a)An approved contribution to a trust fund as required in terms of section 10(1)(cH) of
the Income Tax Act, 1962 (Act No 58 of 1962) and must be in the format as approved by
the Director-General from time to time;
(b)A financial guarantee from a south African registered bank or any other bank or
financial institution approved by the Director-General guaranteeing the financial provision
relating to the environmental management programme or plan in the format as approved
by the Director-General from time to time;
(c)a deposit into the account specified by the Director-General in the format as approved
by the Director-General from time to time; or
(d)any other method as the Director-General may determine.
(2)In the case of subregulation (1)(c), proof of payment must be submitted to the office of the
relevant Regional Manager prior to the approval of the environmental management plan or
environmental management programme, as the case may be.
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63.7.7. MPRDA regulations no 56 deals with the principles of

mine closure and it is clear that the above closure plan
must be incorporated in the planning and the EMPR as
the holder of a right must ensure that the closure of a
mining operation incorporates a process which must start
at the commencement of the operation and continue
throughout the life of the operation.22. If this is not
contained in the EMPR then the holder of the right will be
in non-compliance which is not allowed in terms of the
ACT.23
63.7.8. The regulations continue that risks pertaining to

environmental impacts must be quantified and managed
pro-actively 24, residual and possible latent environmental

22

MPRDA Reg 56.
In accordance with applicable legislative requirements for mine closure,
the holder of a prospecting right, mining right, retention permit or mining permit must ensure that
–
a) the closure of a prospecting or mining operation incorporates a process which must
start at the commencement of the operation and continue throughout the life of the
operation;
23 MPRDA s38. (1) The holder of a reconnaissance permission, prospecting right, mining right,
mining permit or retention permit—
(c) must manage all environmental impacts—
(i) in accordance with his or her environmental management plan or approved environmental
management programme, where appropriate; and
(ii) as an integral part of the reconnaissance, prospecting or mining operation, unless the Minister
directs otherwise;
MPRDA s 98. Any person is guilty of an offence if he or she—
(a) contravenes or fails to comply with—
(iii) section 38(1)(c);
24 MPRDA Reg 56
In accordance with applicable legislative requirements for mine closure,
the holder of a prospecting right, mining right, retention permit or mining permit must ensure that
–
(b) risks pertaining to environmental impacts must be quantified and managed proactively, which
includes the gathering of relevant information throughout the life of a prospecting or mining
operation;
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impacts must be identified and quantified25, the land is to
be rehabilitated, as far as practicable, to a its natural
state, or to a predetermined and agreed standard or land
use which conforms with the concept of sustainable
development 26. Finally it is stated that the mining
operation must be closed efficiently and cost effectively.
27

63.7.9. All of the above is content that has to be contained in the

EMPR as per ACT and the regulations. The above is
reinforced by the conditions that must be complied with
prior to the Minister granting the right in that the financial
plan has to be compatible with the intended mining
operation and the duration thereof and the mining will not
result in unacceptable pollution, ecological degradation
or damage to the environment.28

25

MPRDA regs 56 (d) residual and possible latent environmental impacts are identified and
quantified;
26 MPRDA regs 56 (e) the land is rehabilitated, as far as is practicable, to its natural state, or to a
predetermined and agreed standard or land use which conforms with the concept of sustainable
development; and
27 MPRDA regs 56(f) prospecting or mining operations are closed efficiently and cost effectively.
28 MPRDA s 23. (1) Subject to subsection (4), the Minister must grant a mining right if— (d) the
mining will not result in unacceptable pollution, ecological degradation or damage to the
environment;
MPRDA s 41. (1) An applicant for a prospecting right, mining right or mining permit must, before
the Minister approves the environmental management plan or environmental management
programme in terms of section 39(4), make the prescribed financial provision for the rehabilitation
or management of negative environmental impacts
s 41(3) The holder of a prospecting right, mining right or mining permit must annually assess his
or her environmental liability and increase his or her financial provision to the satisfaction of the
Minister
s 41 (5) The requirement to maintain and retain the financial provision remains in force until the
Minister issues a certificate in terms of section 43 to such holder, but the Minister may retain such
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63.7.10. The EMPR must also describe the manner in which he or

she intends to modify, remedy, control or stop any action,
activity or process which causes pollution or
environmental degradation. How he or she will contain
or remedy the cause of pollution or degradation and
migration of pollutants , and how compliance with any
prescribed waste standard or management standards or
practices will be met.29
63.7.11. It is our submission that the application by WPB did not

comply with the closure provisions and therefore the
requirements of , inter alia, s23 and s39 read with the
other relevant sections of the ACT quoted above.

Mandatory requirements
Closure Plan

64.

Regulation 6130 of the Mineral and Petroleum Resources Development

portion of the financial provision as may be required to rehabilitate the closed mining or
prospecting operation in respect of latent or residual environmental impacts.
29 MPRDA s 39 (3) An applicant who prepares an environmental management programme or an
environmental management plan must—
(d) describe the manner in which he or she intends to—
(i) modify, remedy, control or stop any action, activity or process which causes pollution or
environmental degradation;
(ii) contain or remedy the cause of pollution or degradation and migration of pollutants; and
(iii) comply with any prescribed waste standard or management standards or practices.
30 Closure objectives
61.
Closure objectives form part of the draft environmental management programme or
environmental management plan, as the case may be, and musta)
identify the key objectives for mine closure to guide the project design, development and
management of environmental impacts;
b)
provide broad future land use objective(s) for the site; and
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Regulations, requires that the closure objectives form part of the draft
EMP and must identify key objectives for mine closure.
65.

As has been shown above this was not met.

Sustainability
66.

As has been shown above there was no assessment of the sustainability
whereby a weighing of factors31 could happen. This was due to the lack
of information, inter alia, lack of closure cost, lack of knowledge of
negative socio-economic impacts on the affected areas, lack of
knowledge on purported benefits ( job creation). Since none of these
were available, neither the affected persons could give a meaningful
submission, nor the decision maker and RMDEC could have made a
lawful decision.

Comparative assessment
67.

No comparative assessment32 was done whereby the mining could be
compared with other land uses, activities and especially with the impact
on the land uses and activities that are not compatible with mining. This
is critical in the weighing of factors and the BPEO decision.

68.

The appeal should succeed on this alone.

Error of law
c)

provide proposed closure costs.
See Fuel retailers above
32 Regulation 60(d) A comparative assessment of the identified land use and development
alternatives and their potential environmental, social and cultural impacts.
31
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69.

Section 37(1) of ACT provides that the principles set out in section 2 of
the NEMA, apply to all prospecting and mining operations, as the case
may he, and any matter relating to such operation; and serve as
guidelines for the interpretation, administration and implementation of the
environmental requirements of this Act.

70.

Subsection 2 provides that any prospecting or mining operation must be
conducted in accordance
sustainable

development

with
by

generally accepted

integrating

social,

principles of

economic

and

environmental factors into the planning and implementation of
prospecting and mining projects in order to ensure that exploitation of
mineral resources serves present and future generations.

71.

Section 24 of NEMA requires an investigation of potential impact,
including cumulative effects, of the activity and its alternatives on the
environment, socioeconomic conditions and cultural heritage.

72.

The Decision Maker and RMDEC erred in approving and granting the
right when there was no submitted comparative assessment ,
sustainability study ( socio-economic and environmental weighing of
factors or Best Practical Environmental Option BPEO), significant
noncompliance with the ACT

were evident , no closure plan was

submitted that was sustainable, and when pollution, ecological
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degradation and damage to the environment

was to occur and only

taking site specific impacts into account and was evident.

73.

The decision to grant a mining right in these circumstances should be set
aside.

Irrelevant

considerations

were

taken

into

account

or

relevant

considerations were not considered

74.

The Constitution requires that those who enforce and implement the
Constitution must find a balance between potentially conflicting
principles. It is founded on the notion of proportionality which enables this
balance to be achieved. Yet in other situations, it offers a principle that
will facilitate the achievement of the balance. The principle that enables
the environmental authorities to balance developmental needs and
environmental concerns is the principle of sustainable development.

75.

If some damage to the environment were to be established, the
economic sustainability of a proposed economic enterprise could be
highly relevant as a countervailing factor in favour of a finding that on
balance the development is sustainable. Thus, an enterprise that
promised long-term employment and major social upliftment at relatively
small cost to the environment, with damage reduced to the minimum,
could well be compatible with NEMA.
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76.

What was needed in this case, was a comprehensive study that included
ALL of the advantages and disadvantages over the life cycle of the
impact where a weighing of factors could be done and the best
alternative selected. This was not done.

77.

The decision to grant a mining right in these circumstances should be set
aside.

The decision is not rationally connected to the purpose of the empowering
provisions, further alternatively the information before the First or Second
Respondent, further alternatively there are no reasons given for it by the
First or Second Respondent

78.

Decisions must be supported by the best analysis based on the best
information available. Important research and monitoring programs can
be identified that will improve analyses in the future, but their absence
should not be used as a reason for not analysing cumulative effects to
the extent possible now. Where substantial uncertainties remain or
multiple resource objectives exist, adaptive management provisions for
flexible project implementation can be incorporated into the selected
alternative.

79.

The investigation must include an investigation into all existing and
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potential impacts, regardless of whether the impacts are or will be
caused by proposed projects that are similar to or different from the
potential impact of the application launched.

80.

The stated position of the Regional Manager and Chair of RMDEC that
no mineral may be sterilised is direct in contradiction with the
empowering provisions. One of the choices before the decision maker
should be the no-go option. That is excluded by his rejection of the
sterilisation of any mineral resource.

The decision is so unreasonable that no reasonable person, applying his or
her mind properly to the matter before him or her, could have so decided

81.

In terms of section 23(3), the Minister must refuse to grant a mining right
if the application does not meet all the requirements referred to in
subsection (1).

82.

As has been pointed out, the applicant failed to consult with the
appellants (the affected persons) as required by the Act;

83.

It failed to make a copy of the Social and Labour Plan (SLP) available to
the IAP’s;

84.

WPB failed to provide the EMP report which complies with the Act, in that
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it failed to meet the requirement of not causing unacceptable pollution,
ecological degradation and damage to the environment;

85.

WPB failed to provide a sustainable closure plan;

86.

The decision by the Director General to grant the mining right despite
these shortcomings which were pointed out is so unreasonable that no
reasonable person, applying his or her mind properly to the matter could
have so decided.

CONCLUSION

87.

We filed an objection stating all the above issues. The Director General
simply rejected these objections without any consideration.

88.

This is a classic case of an administrator clearly failing to apply his/her
mind at the task at hand, which conduct is reviewable in terms of the
Promotion of Administrative Justice Act.

89.

For the reasons stated above, the decision of the Director General
stands to be suspended.

Signed at Belfast on this 25th day of March 2012
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Jacobus Philippus Pretorius (EEPOG)

Peter Arderne
Date____________________

John Mansfield
Date:_____________________

