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Our Ref: CER3.1/MF 
 
28 March 2011 
 
Dear Mr Sibiya 
 
REQUEST TO THE MINISTER OF MINERAL RESOURCES TO EXERCISE HER DISCRETION 
UNDER S.49 OF THE MINERALS AND PETROLEUM RESOURCES DEVELOPMENT ACT TO 
PROHIBIT AND RESTRICT PROSPECTING AND MINING IN AREAS OF CRITICAL 
BIODIVERSITY AND HYDROLOGICAL VALUE AND SENSITIVITY  
 
Thank you for your reply of 18 March 2011 to our submission to the Minister of Mineral Resources on 
1 February 2011. Unfortunately it appears that the Chamber has not been well advised on the law 
applicable to our request to the Minister for a declaration under s.49 of the Minerals and Petroleum 
Resources Development Act, 2002 (MPRDA). 
 



  

1. Your letter seems to suggest that current statutory tools available are in fact adequate protection 
for areas of critical environmental sensitivity and value. In other words, the Chamber believes that 
the National Environmental Management: Protected Areas Act1 (“the Protected Areas Act”), the 
National Environmental Management: Biodiversity Act2 (“the Biodiversity Act”) and the 
environmental impact assessment process (even the inadequate EIA regime provided for in the 
MPRDA) provide adequate protection for areas of critical biodiversity and/or hydrological sensitivity 
and value from commercial prospecting and mining. We appreciate the opportunity to address this 
argument, which we do below: 

 
a. Protected Areas Act: In our submission, we refer to a number of instances where rights 

have been granted illegally in declared protected areas. It is clear that the current systems 
are not sufficient to prevent this from occurring. We argue in our submission for improved 
initial screening of applications (the new cadastral application system to be implemented by 
the DMR promises to address this at least partly), as well as criminal action against 
applicants found to have submitted inaccurate or misleading information to the DMR in their 
applications. We would be surprised if the Chamber opposed these crucial steps to ensure 
the integrity of the rights application system.3 

 
b. Biodiversity Act: A declaration of an area under the National Environmental Management: 

Biodiversity Act, 2004 as a threatened ecosystem currently at best triggers the need for an 
EIA, and provides no further legal protection.4 Similarly, the Biodiversity Management 
Plans you refer to confer no additional legal protection for environmental sensitive areas 
from commercial prospecting or mining.5 

 
c. EIA: The many prospecting and mining rights granted in extremely sensitive areas, which 

even the Minister herself has criticised in the media,6 are evidence that this approach is 
ineffective. Because of the absence of a discretion in the MPRDA for the DMR to refuse to 
accept applications in sensitive areas, a s.49 declaration such as the one we proposed is 
the only way to avoid the wasted costs – to mining companies, the DMR and interested and 
affected parties - of consultation, the preparation of environmental management plans and 
the conducting of EIAs in cases where prospecting and mining rights applications should 
never be successful because of critical environmental sensitivity or value.  

 
The Minister has already shown her support for this approach in principle by announcing 
her intention to declare the Chrissiesmeer Biodiversity Site as prohibited from mining under 
s.49 of the MPRDA.7 If the legal framework the Chamber relies in on its letter was sufficient 
protection, surely the Minister would not have needed to utilise this option. 

 
2. Your letter complains that the 13 organisations that made this submission to the Minister (to whom 

you refer to in your letter as “one stakeholder”) are identifying and advocating for the declaration of 
“no-go areas without allowing those [affected economic] sectors an opportunity to engage”. This 
statement is just incorrect. 

 
a. Firstly, engagement with those sectors is exactly what our application sought to invite by 

copying our application to the Chamber, and by making the application available publicly. 
Perhaps a better response to our application would have been an invitation to discuss the 
details of our submissions with the Chamber and its members, which we would gladly have 
accepted. 

                                                
1	  Act	  57	  of	  2003	  
2	  Act	  10	  of	  2004	  
3	  It	  is	  indeed	  a	  relief	  to	  hear	  that	  “the	  Chamber	  and	  its	  members	  support[s]	  the	  prohibition	  of	  mining	  in	  legally	  protected	  
areas”,	  considering	  that	  mining	  in	  a	  protected	  area	  is	  a	  criminal	  offence	  under	  s.89(1)(a)	  as	  read	  with	  s.48(1)	  of	  the	  
Protected	  Areas	  Act.	  
4	  S.52	  of	  the	  Biodiversity	  Act	  
5	  S.43	  of	  the	  Biodiversity	  Act	  
6	  “Mine	  rights	  moratorium	  to	  be	  lifted”,	  Business	  Report,	  8	  February	  2011,	  available	  at	  
http://www.iol.co.za/business/business-‐news/mine-‐rights-‐moratorium-‐to-‐be-‐lifted-‐1.1023216	  
7	  GN169	  in	  Government	  Gazette	  No.	  34051	  of	  4	  March	  2011	  



  

 
b. Secondly, s.49(1) of the MPRDA expressly requires the Minister to invite representations 

from relevant stakeholders before making any declaration under s.49. With respect, your 
conclusion that our proposal is “fundamentally unprocedural, flawed and unacceptable” 
should therefore be reserved for the unlikely situation where the Minister makes a 
declaration without complying with the public participation requirements of the MPRDA. 

 
3. We note that the Chamber agrees that “there are certain areas that requires [sic] more protection 

than others, and even in those areas where mining activities are acceptable, mining companies 
need to do more to enhance the ecological sustainability of areas impacted by their activities”. If 
this is the case, it is not clear why the Chamber opposes our request to the Minister at all, since 
giving legal effect to the Chamber’s statement is exactly what we have proposed.  
 

4. If the Chamber’s only objection is that it has not been consulted, then we reiterate our request to 
the Minister that she commences the statutory consultation process prescribed under s.49 of the 
MPRDA, which will give the Chamber and its members ample opportunity to provide inputs.  

 
Yours sincerely 
 
CENTRE FOR ENVIRONMENTAL RIGHTS 

per:  
 
On behalf of the following NGOs and CSOs, in alphabetical order: 
 
BirdLife South Africa 
Centre for Applied Legal Studies 
Centre for Environmental Rights 
Earthlife Africa Johannesburg 
Endangered Wildlife Trust  
Environmental Monitoring Group 
Federation for a Sustainable Environment  
Game Rangers Association of Africa  
National Association of Conservancies/Stewardship of SA 
South Durban Community Environmental Alliance  
Wilderness Foundation  
Wildlife and Environment Society of South Africa 
WWF South Africa 
 


