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Ms Stephinah Mudau 
Head: Environment 
Chamber of Mines 
Johannesburg  
 
Per email: SMudau@chamberofmines.org.za 
 

 
6 September 2016 

 
 
Dear Ms Mudau  
 
CHAMBER OF MINES’ RESPONSE TO CER’s REPORT: ZERO HOUR: POOR GOVERNANCE OF MINING 
AND THE VIOLATION OF ENVIRONMENTAL RIGHTS IN MPUMALANGA 
 
1. Thank you for your letter of 19 July 2016 addressed to the Head of the Centre for Environmental 

Rights’ (CER) Mining Programme, Catherine Horsfield. We are pleased to hear that the Chamber 
acknowledges the role of non-profit organisations such as the CER, and we hope that this 
acknowledgement extends to taking our findings and recommendations seriously, not only in relation 
to the conduct of the Chamber’s members, but also to the conduct of authorities. 
 

2. We note that the Chamber has published its letter to us on its website.1 We trust that, in the interest 
of fair representation, you will publish our reply there as well. We undertake to do the same. 
 

Consultation, methodology and accuracy 
 

3. The publication of Zero Hour: Poor Governance of Mining and the Violation of Environmental Rights 
in Mpumalanga was preceded by nearly a year’s work of collating and analysing evidence collected 
since the CER’s inception in 2009/10. This evidence included independent and government research 
reports, Parliamentary answers provided by various Ministers, detailed responses to requests under 
the Promotion of Access to Information Act, extensive consultation with partners working in 
Mpumalanga, engagement with local authorities (particularly in relation to poor air quality caused by 
mining), on-the-ground site visits (including visits to sites operated by some of the Chamber’s 
members) and interviews with affected communities. 
 

4. This methodology is described in Zero Hour (see for example p. VII), so it is not clear to us why your 
letter states that you are “unable to determine the methodology that was used to collect the 
information, or the analysis approach followed reaching the report’s findings and conclusions”. 
 

5. With regards to your expression of regret that the CER “did not attempt to engage the Chamber and 
its members cited in the report”, you are surely aware that the CER had no obligation to consult the 

                                                 
1 http://chamberofmines.org.za/work/environment/environmental-resources 
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companies mentioned in the report. Zero Hour is not a policy document based on “constructive 
consultation and engagement with interested and affected parties or key stakeholders”, nor is it a 
joint report with industry. In any event, it is not accurate to say that the CER “did not attempt to 
engage”: 
 

a. all of the statements in Zero Hour were carefully researched and are backed up by 
documentary evidence, and great care was taken to ensure that we reported accurate 
information that is also in the public interest; 

b. most of the companies mentioned in Zero Hour are junior miners and do not appear to be 
members of the Chamber (http://chamberofmines.org.za/about/members). However, of 
those companies mentioned in Zero Hour that are members of the Chamber, many of those 
have had extensive engagement with the CER, our clients and partners over a long period 
of time around particular mining operations; in some instances, those companies have 
declined to respond or engage; and 

c. you may be aware that before publication of our 2015 report Full Disclosure: The Truth 
About Corporate Environmental Compliance in South Africa, we approached twelve mining 
companies for comment on our assessment of their environmental compliance status, and 
their representations about such violations in their reports to shareholders. Nine of those 
mining companies provided detailed responses to our assessments (and these responses 
were published together with the report), and three (Exxaro Limited, Merafe Resources 
Limited and Harmony Gold Mining Company Limited) decided not to respond at all. As it 
happens, Exxaro is one of the Chamber’s members also mentioned repeatedly in Zero Hour. 

 
6. Therefore, despite the fact that we are not under any obligation to check the records and information 

we accessed with companies mentioned in the report, there has either been extensive engagement 
with many of the companies mentioned, or attempts to engage that have been refused or ignored by 
the companies themselves. 
 

7. Against this background, we encourage you to share with us more information about those aspects 
of the report in relation to which you specifically challenge the accuracy, such as: 
 

a. “…the statistics referred to for instance the Derelict and Ownerless mines (D&Os) and the 
state of some of these mines. The Chamber can confirm that there has been a number of 
applications made over those mines which essentially graduates some of the mines to have 
owners.” Please provide more detailed information to support this statement? 

b. “[t]he data/info in some of the graphs is inaccurate and sometimes very misleading, 
especially with regard to the correctness of the location of some of the polluted medium.” 
To which graphs to you refer? Which “polluted medium” is not accurately located? 

c. “The information supporting those case studies is inaccurate.” We would welcome the 
evidence from the Chamber members you mention so that we can assess and respond. 

 

Governance on environmental matters 

 
8. You will be aware that the CER was, for many years, closely engaged with the legislative developments 

around the One Environmental System (OES). We have publicly welcomed some aspects of this new 
system, including some of those you list in your letter. We also resisted key aspects of this system, 
not the least of which is the DMR’s retention of the function of environmental management of mines, 
for the detailed and comprehensive reasons, with evidence, set out in our many submissions to the 
Departments and Portfolio Committees during the law reform process preceding May 2014. 
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9. It is simply incorrect to say that “the DMR has always been the only ministry with proven track record 
in terms of regulating environmental matters in the mining industry”. Firstly, before the OES, both 
national and provincial environment departments exercised powers in relation to activities ancillary 
to mining, and even the Constitutional Court has confirmed the mandate of local authorities in 
relation to land use for mining.2  
 

10. Secondly, the Department of Water & Sanitation (DWS) and its predecessors have always had a 
mandate over the regulation of water resources impacted by mining – a mandate expressly 
acknowledged by the Mineral and Petroleum Resources Development Act, 2002 and the National 
Water Act, 1998.  
 

11. Thirdly, unfortunately the “proven track record” of the DMR is one of consistent failure to carry out 
effective compliance monitoring and enforcement of the environmental impacts of the mining 
industry. This failure has left us with the legacy of extensive soil, water and air pollution so 
comprehensively demonstrated by Zero Hour, not to mention the fiscally and environmentally 
disastrous consequences of acid mine drainage. We note that you do not challenge any of those 
findings of Zero Hour in your letter. 
 

12. We appreciate your acknowledgement of the implementation challenges posed by the OES. However, 
based on what we and our clients and partners observe on the ground, we certainly do not agree that 
the problems are “receiving the necessary attention from the authorities”. Since the implementation 
of the OES, we have seen inaccurate interpretations of NEMA by DMR officials, as well as poor or non-
existent compliance monitoring and enforcement activities in relation to serious breaches of 
environmental laws by mining companies. Attempts to engage the DMR about these issues have thus 
far proven fruitless.  
 

13. On 13 July 2015 the question as to when the Department of Mineral Resources will publish a National 
Environmental Compliance and Enforcement Report for the mining sector was posed to the previous 
Minister of Mineral Resources in Parliament. Advocate Ramatlhodi stated in response that the mining 
sector report would be included in the report published annually by the Department of Environmental 
Affairs.3 Despite this undertaking for the DMR to publish its environmental compliance monitoring 
and enforcement results, no such publication has yet taken place.  
 

14. We also continue to see poor and unlawful decisions being made in relation to the granting of mining 
rights: rights granted not only in protected areas, but also in areas identified by the DWS, the CSIR 
and others as strategic water source areas. The Mining and Biodiversity Guideline, purportedly 
adopted and embraced by the mining industry, appears to have had no impact in stemming the tide 
of applications for prospecting and mining rights in or near protected areas, World Heritage Sites, 
national parks and nature reserves - including by members of the Chamber.  

 
15. You state in your letter that “it would have been helpful if the CER report had recommended a 

pragmatic approach detailing how the DMR’s capacity could be improved”. In fact, Zero Hour does 
exactly that: section 3 of the report lists “pragmatic” and easily achievable solutions like increasing 
the number of environmental management resource inspectors; improving the quality of training for 
the EMRIs; publishing compliance and enforcement results; and making licences and compliance data 
publicly available. 
 

                                                 
2 See the Constitutional Court’s decision in Maccsand (Pty) Ltd v City of Cape Town and Others, available at: 
http://www.saflii.org/za/cases/ZACC/2012/7.pdf.  
3 Internal question paper number: NW2729E, question number: 2365.  
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Conclusion 

 

16. Zero Hour quite clearly acknowledges that coal mining in Mpumalanga contributes to the South 
African economy (pp 10, 13, 14). What it argues however, is that the environmental impacts of mining 
are poorly regulated in that province, and that this facilitates widespread violations of the law and 
environmental rights. We cannot continue to disregard the far-reaching consequences of these 
violations for the people of the Mpumalanga Highveld, and for the country’s water and food security. 
 

17. The CER would welcome a meeting with the Chamber about the contents of Zero Hour, and the 
contents of this letter. We are particularly interested to know whether the Chamber is prepared to 
support our calls for increased transparency in relation to licences and compliance data and reports 
(including, but not limited, to our call for this information to be classified by the DMR as automatically 
available records for which formal access to information requests are not required); for greater 
investment in compliance and enforcement by the DMR (including the publication of compliance 
monitoring and enforcement results); for better quality decision-making about where mining rights 
are granted (with special reference to providing legal protection for strategic water source areas); 
and for elevating the legal status of communities affected by mining. 

 
18. If the Chamber is prepared to meet with us, please provide us with a few dates on which such a 

meeting could take place. A meeting in Cape Town would be appreciated given our relatively limited 
resources, but we can also try to include a visit to the Chamber when next in Johannesburg. 
 

19. We look forward to hearing from you. 
 

Yours sincerely 
 

 
 
Melissa Fourie 
Executive Director 
CENTRE FOR ENVIRONMENTAL RIGHTS 
 
CC NLesufi@chamberofmines.org.za 
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