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ANNEXURE “A” TO THE  INTERNAL APPEAL PURSUANT TO THE PROMOTION OF ACCESS TO 

INFORMATION ACT 2 OF 2000 

 

The Appellant 

 

1. The Appellant is World Wide Fund for Nature South Africa (WWF-SA), a non-profit 

organisation with registration number 003-224 NPO. WWF-SA forms part of the global World 

Wide Fund for nature network (WWF) which is one of the world’s largest conservation 

organisations. WWF's mission is to stop the degradation of the earth's natural environment 

and to build a future in which humans live in harmony with nature, by conserving the world's 

biological diversity, ensuring that the use of renewable natural resources is sustainable, 

and promoting the reduction of pollution and wasteful consumption.  

 

2. WWF-SA has for more than 40 years worked towards the aim of inspiring all South Africans to 

live in harmony with nature, for the benefit of all their country and the well-being of its entire 

people. This is in line with the rights envisaged by section 241 of the Constitution of the 

Republic of South Africa, 1996 (the Constitution). WWF-SA has a sustained and widespread 

                                                           
1
 Everyone has the right  

a. to an environment that is not harmful to their health or well-being; and 
b. to have the environment protected, for the benefit of present and future generations, through 

reasonable legislative and other measures that  
i. prevent pollution and ecological degradation; 

ii. promote conservation; and 

iii. secure ecologically sustainable development and use of natural resources while promoting 
justifiable economic and social development 
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presence in the marine environment with numerous initiatives aimed at sustainable use of 

this important and economically significant biome. 

 

3. In this matter, WWF-SA is represented by its attorneys, the Centre for Environmental Rights 

(CER), with registration number 2009/020736/08, PBO number 930032226 and NPO number 

075-863. The CER is a non-profit organisation established for the advancement of 

environmental rights in South Africa.  

 

The PAIA request and correspondence related thereto 

 

4. On 10 May 2013, CER submitted a request to the Department of Mineral Resources (DMR) in 

terms of the Promotion of Access to Information Act 2 of 2002 (PAIA). The request was sent 

via electronic mail to the Information Officer of the DMR, Thibedi Ramonja, and copied to Tiro 

Monchonyane, for the Deputy Information Officer, DMR Northern Cape Region, Lydia Maila, 

for the Deputy Information Officer, DMR Western Cape and Kwazulu Natal Regions, Cecilia 

Moshikaro, for the Deputy Information Officer, DMR Northern Cape and Free State Regions 

and Tebogo Phahladira, for the Deputy Information Officer, DMR North West and Gauteng 

Regions. The request bore the reference number CER-2013-DMR-0006. 

  

5. The request sought access to records in respect of the seabed: 

 

5.1 of South Africa’s territorial waters off the coasts of the Northern Cape Province, the 

Western Cape Province, the Eastern Cape Province and Kwa-Zulu Natal Province; and 

 

5.2 of the South African Exclusive Economic Zone (as defined in section 7 of the Maritime 

Zones Act, 1994 (the EEZ)): 

 

a. a list of all prospecting rights granted by the DMR in terms of section 17(1) of 

the Mineral and Petroleum Resources Development Act, 2002 (MPRDA)since 

2008 (including the names of the right holders, and right reference numbers);  

b. A list of all prospecting right applications accepted by and still under 

consideration by the DMR in terms of section 16(2) of the MPRDA (including the 

names of applicants, and application reference numbers); 
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c. A map/s and/or coordinates indicating the geographical areas covered by such 

prospecting rights granted by the DMR; 

d. A map/s and/or coordinates indicating the proposed geographical covered by 

such prospecting right applications accepted by the DMR; 

e. A national and/or a regional database of seabed prospecting and mining and/or 

any other resource compiled to facilitate the DMR’s consideration of any 

prospecting right applications in the seabed; 

f. The national and/or regional seabed prospecting and/or mining strategy/ies 

developed by the DMR. 

 

6. The covering e-mail dated 10 May 2013, the cover letter and the completed Form A for this 

request are attached as “A1”. 

 

7. On 13 May 2013, a telephone conversation took place between Catherine Horsfield on behalf of 

CER and Lydia Maila on behalf of DMR in which: 

 

7.1 Ms Maila confirmed receipt of the PAIA request; 

7.2 Ms Maila confirmed that she would forward the PAIA request to the Western Cape, Eastern 

Cape and Kwa-Zulu Natal regions; 

7.3 Ms Maila requested that the PAIA request be separated for purposes of the Northern Cape 

region; 

7.4 Ms Maila indicated that her colleague, Valencia Ntshangase, is responsible for the Northern 

Cape region; 

7.5 Ms Horsfield indicated that the Appellant believed the PAIA request could not be separated as 

mining is a national concern and in any event, the Appellant did not know whether the EEZ 

was differentiated by region or not; 

7.6 Ms Horsfield indicated further that the PAIA request had already been submitted to Tiro 

Monchanyane for the Northern Cape region, by the Appellant and to Valencia Ntshangase for 

the same region, by the DMR’s Tebogo Phahladira (a copy of the email from Mr Phahladira is 

annexed as “A2”); 

7.7 Ms Maila indicated that she was uncertain whether the DMR had the type of information 

requested; 

7.8 Ms Maila requested proof of payment, which Ms Horsfield undertook to submit on behalf of 

the Appellant. 
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7.9 There was further discussion about which officials were no longer with the DMR and which 

officials dealt with which regions. 

 

8. On the same day, CER sent an e-mail to the DMR attaching proof of payment. A copy of that 

email is attached as annexure “A3”. 

 

DMR refused the request – purportedly in in terms of section 45(b) of PAIA 

 

9. On 27 May 2013, CER received notice of the DMR’s decision to refuse the PAIA request. This 

by way of an email addressed by Ms Maila to Ms Horsfield and which in turn attached a letter 

containing the DMR’s formal response to the request, dated 23 May 2013. The email and 

letter are attached respectively as “A4” and “A5”. 

 

10. “A5” conveyed that the request for access to records had been refused, having been “dealt 

with in terms of section 45(b) which states that the information officer of a public body may 

refuse a request for access to a record of the body if the work involved in processing the 

request would substantially and unreasonably divert the resources of the public body”. “A5” 

went on to “suggest” that the Appellant “contact the relevant companies and obtain the 

required information directly from them”. 

 

11. It is this response that is the subject of this appeal.  

 

Grounds for this appeal 

 

12. The Appellant respectfully submits the following grounds of appeal of the DMR’s decision to 

refuse access to the requested records: 

 

A  Given the limited information the Appellant has requested and the stated reason for 

refusal, DMR has failed adequately to “apply its mind” to the request; 

B DMR has not appropriately interpreted PAIA so as to promote transparency and in    

favour of disclosure;  

C DMR has not discharged its onus of proof. 

D DMR has not proved that the information requested falls within the scope and ambit 

of any of the grounds for refusal listed in Chapter 4 of PAIA; 
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E Even if it were accepted that some or all of the documents did fall within the scope 

and ambit of Chapter 4 of PAIA (which, expressly, it is not), the request was made in 

the public interest and disclosure of the requested documents may reveal evidence 

of an imminent and serious environmental risk and/or a substantial contravention 

of, or failure to comply with, the law. As such, the general “override provision” 

contained in sections 46 of PAIA finds application;  

F DMR’s response letter does not comply with PAIA’s procedural requirements set out 

in section 25(3)(a) of PAIA.  

 

 A  DMR failed to apply its mind adequately to the request 

 

13. The records requested are set out in paragraph 5 above. They differ in their nature and in all 

likelihood, in their extent. There is no indication from the DMR that the records are 

voluminous, and it is submitted that this is unlikely to be the case.  

 

14. In its response, the DMR failed to distinguish between the requested records whatsoever, 

rather communicating a blanket refusal of each requested record. In order to assert that the 

request would “substantially and unreasonably divert the resources of the public body”, the 

DMR ought to have traversed, in respect of each requested record, why this would be the 

case.  

 

15. DMR was obliged to assess the request for information and appropriately determine whether 

or not the Appellant was entitled to the information. If the decision is taken to refuse access, 

this should have been done based on one of the grounds of refusal as listed within the PAIA. 

 

16. DMR has failed to appropriately assess the request. This is manifest in the manner in which 

the decision letter was drafted. A standard letter was used to communicate the DMR’s 

decision to the Appellant. Annexure “A5” is a generic decision letter to refuse access to 

information. It is submitted that this is indicative of DMR failing to apply its mind to the 

request and using a standard “one size fits all” letter of refusal.  

 

17. Had the DMR properly applied its mind to the request (having determined that the record 

contained information that may be refused), it is submitted that it should have determined 

that it would grant access to the requested information.  
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 B DMR has not interpreted PAIA so as to promote transparency and in favour of 

disclosure  

 

18. PAIA has its origin in section 32 of the Constitution which states the following: 

 

“32 Access to information 
(1) Everyone has the right of access to- 
(a) any information held by the state; and 
(b) any information that is held by another person and that is required for the 

exercise or protection of any rights. 
(2) National legislation must be enacted to give effect to this right, and may provide for 
reasonable measures to alleviate the administrative and financial burden on the state.” 

 

Section 32, in turn, had its origin in Constitutional Principle IX in Schedule 4 to the Interim 

Constitution which required the Constitutional Assembly to produce a Constitution which made 

provision for  “freedom of information so that there can be open and accountable 

administration at all levels of government”.  Commenting on Constitutional Principle IX, the 

Constitutional Court emphasised that what the principle required was: 

 

“not access to information merely for the exercise or protection of a right, but for a wider 
purpose, namely to ensure that there is open and accountable administration at all levels 
of government”2 
 

19. Consistent with the Constitutional Principle IX, the preamble to PAIA identifies the two purposes 

of PAIA as follows: 

 

“[to] foster a culture of transparency and accountability in public and private bodies by 
giving effect to the right of access to information; [and] 
actively [to] promote a society in which the people of South Africa have effective access 
to information to enable them to more fully exercise and protect all of their rights,” 
 

20. The Courts have sought to give effect to these purposes when interpreting PAIA and when 

approaching clauses which provide grounds of refusing access to information and the override 

clauses which demand disclosure.  In particular, they have emphasized that PAIA must be 

                                                           
2
 Ex parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution of the Republic of 

South Africa, 1996 1996 (4) SA 744 (CC) at para 83. 
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interpreted to promote transparency and accountability3 and that grounds of refusal must be 

interpreted strictly and narrowly so as to promote the overriding purposes of PAIA.4  

 

21. Similarly, Courts have held that where PAIA provides for discretionary (as opposed to 

mandatory) non-disclosure (e.g. section 45(b)), the discretion in question should be exercised in 

favour of disclosure.5 

 

22. It is manifest from the blanket refusal of the requested records, that DMR has not interpreted 

the provisions of PAIA with a view to promoting transparency and accountability. Section 

45(b) of PAIA has not been interpreted strictly and narrowly and the decision was not taken 

considering the spirit of promoting the overriding purposes of PAIA. 

 

 C  DMR has not discharged its onus of proof 

 

23. In keeping with the purpose of PAIA, the DMR, in seeking to justify non-disclosure of 

information bears the onus of proving that the information requested falls within a ground of 

refusal under PAIA.6 

 

24. The onus of justification resting on the DMR in refusing disclosure comprises two separate 

parts:7 

 

24.1 First, there is a burden of justification. That is, the DMR must allege sufficient facts 

which, if proven true, would justify non-disclosure. 

 

24.2 Second, there is a true onus of proof.  If any of the facts alleged in justification are 

disputed by the requester – the Appellant, the dispute of fact must be resolved on a 

                                                           
3
 Minister for Provincial and Local Government v Unrecognised Traditional  G  Leaders, Limpopo Province 

(Sekhukhuneland) 2005 (2) SA 110 (SCA) at para 18. MEC for Roads & Public Works, EC v Intertrade Two (Pty) 
Ltd 2006 (5) SA 1 (SCA) at para 21; Claase v Information Officer, SAA (Pty) Ltd 2007 (5) SA 469 (SCA) at para 1; 
President of the Republic of South Africa and Others v M&G Media Ltd 2011 (2) SA 1 (SCA); Centre For Social 
Accountability v Secretary of Parliament and Others 2011 (5) SA 279 (ECG) at paras 50-59. 

4
 Avusa Publishing Eastern Cape (Pty) Ltd v Qoboshiyane NO 2012 (1) SA 158 (ECP) at para 17. 

5
 M&G Media Ltd and Others v 2010 Fifa World Cup Organising Committee South Africa Ltd and Another 2011 

(5) SA 163 (GSJ) at paras 395-396. 

6
 Promotion of Access to Information Act  No 2 of 2000 at Section 81(3). 

7
 President of the RSA v M&G Media Ltd 2011 (2) SA 1 (SCA) at para 14. 
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balance of probabilities by ordinary evidentiary processes with the DMR in refusing 

disclosure bearing an onus.  

 

25. In order to discharge the onus resting on it, the DMR in seeking to justify non-disclosure must 

identify every document which is being withheld and the basis upon which the document is 

being withheld in terms of PAIA.8  

 

26. Moreover, the DMR in defending non-disclosure, must adduce evidence of all the facts upon 

which it is alleged that the requested record falls within a category of justifiable non-

disclosure.  The DMR in defending non-disclosure cannot merely offer a bald allegation to this 

effect.  This is so as the relevant facts are peculiar to it.9 

 

27. DMR has not, in its response, justified non-disclosure by discharging its onus of proving that 

any of the information requested in the applications fall within the scope and ambit of section 

45(b) of PAIA. 

 

27.1 DMR has not offered reasons as to why each record requested falls within the scope 

and ambit of section 45(b) or put forward any evidence that supports such reasons. 

DMR omits to establish a causal link between the information requested and its 

reliance on section 45(b).  

 

27.2 It is unclear in what way the items requested generate so much work or require such 

a degree of processing so as to make disclosure a substantial diversion of the DMR’s 

resources.  

 

27.3 Further, assuming that the task of processing the request does require a substantial 

diversion the resources (which, expressly, is denied), reasons have not been offered 

as to why, and with the knowledge that the request was made in the public interest, 

this diversion of resources may be considered unreasonable.  

 

28. Given that the relevant facts are peculiarly within the knowledge of the DMR, seeking to 

justify non-disclosure, it must provide evidence of such facts so that a Court can 

independently consider whether its conclusion in relation to non-disclosure has been properly 

                                                           
8
 CCII Systems (Pty) Ltd v Fakie NNO (Open Democracy Advice Centre, as Amicus Curiae) 2003 (2) SA 325 (T) 

9
 President of the RSA v M&G Media Ltd 2011 (2) SA 1 (SCA) at paras 18-19. 
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reached in terms of PAIA.10 The blunt invocation of section 45(b) does not discharge the 

burden of justification and is clearly impermissible.  

 

 D DMR has not proved that the information requested falls within the scope and 

ambit of section 45(b) of PAIA. 

 

29. Section 45(b) of PAIA states that, “the information officer of a public body may refuse a 

request for access to a record of the body if the work involved in processing the request would 

substantially and unreasonably divert the resources of the public body.” 

 

30. Substantial and unreasonable diversion of resources ordinarily means that the DMR would 

unfairly use a large portion of the resources available to provide the requested information. 

Further, the courts have held that this ground of refusal may not be relied upon in respect of 

computer-generated information. 11 

 

31. It is difficult to conceive that the records requested are so voluminous, that processing the 

request would be so time-consuming and that none of the information requested is capable of 

computer generation, so as to justify reliance on this ground of refusal. 

 

E  Section 45 is subject to a general override provision 

 

32. Sections 45(b) of PAIA is subject to the general override provision contained in section 46 of 

PAIA.  

 

“46. Mandatory disclosure in public interest.— 
Despite any other provision of this Chapter, the information officer of a public body must 

grant a request for access to a record of the body contemplated in section …, 36 (1),… 44 
(1) … , if— 

 
1. the disclosure of the record would reveal evidence of— 

a. a substantial contravention of, or failure to comply with, the law; or 
b. an imminent and serious public safety or environmental risk; and 

2. The public interest in the disclosure of the record clearly outweighs the harm 
contemplated in the provision in question.” 

 

                                                           
10

 President of the RSA v M&G Media Ltd 2011 (2) SA 1 (SCA) at paras 18-19. 

11 Paruk & Partners v eThekwini Municipality [2005] JOL 16287 (D). 
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33. PAIA defines “public safety or environmental risk” in the following terms: 

 

“‘Public safety or environmental risk' means harm or risk to the environment or the public 
(including individuals in their workplace) associated with- 

 
(a) a product or service which is available to the public; 
(b) a substance released into the environment, including, but not limited to, the 

workplace; 
(c) a substance intended for human or animal consumption; 
(d) a means of public transport; or 
(e) an installation or manufacturing process or substance which is used in that 

installation or process.” 
 

34. The general override provision will accordingly operate when the environmental or public 

safety risk in question is associated with one of the five categories listed in the definition or 

where disclosure of requested information could reveal a substantial contravention of, or 

failure to comply with, the law and where the information is requested in the public interest. 

 

35. Disclosure of these records would reveal the extent to which the seabed in South Africa’s 

territorial waters and EEZ is under prospecting or potential prospecting. It is probable that 

these areas overlap with areas identified in the National Biodiversity Assessment and Offshore 

Marine Protected Areas report as areas of key biodiversity importance. It is also probable that 

they overlap with the deep sea trawl fishery’s footprint. There is general lack of knowledge of 

impacts from prospecting and mining in a marine environment. For this reason, countries such 

as Australia have issued moratoriums on seabed mining within their coastal waters until a 

review of actual or potential impacts of seabed mining has been undertaken. 

 
 
36.  Bulk sediment mining of the deep sea floor is likely to have severe impacts on sensitive 

seabed habitats and the ecosystem services that they provide. The animals that depend on 

these habitats will suffer direct and knock-on effects, the extent, intensity and duration of 

which will depend on many factors related to the mining strategy and site-specific sediment, 

biogeochemical and ecosystem properties.  Certain of these impacts could be partly mitigated, 

although the destruction, and in many instances, permanent alteration of sea floor habitat 

seems inevitable with dredging of deep sea environments. Given the potential overlap with 

the trawl footprint, prospecting and mining of the seabed will have a severe impact on the 

socio-economics of associated fishing industries.  As an example the South African Hake Trawl 

Fishery would be negatively impacted. This is the largest fishing sector in South Africa in terms 

of value (R2.7 billion). This fishery is Marine Stewardship Council certified as being a 
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responsible and sustainable fishery (www.msc.org).  Compromising these industries 

constitutes an imminent and serious environmental risk. 

 

37. Disclosure of the information could therefore reveal an imminent and serious environmental 

risk. 

 

38. Sections 10 and 16(4) of the Mineral and petroleum Resources Development Act, 2002 

(MPRDA) require a public participation process with interested and affected parties in respect 

of prospecting applications. This is in keeping with the Promotion of Administrative Justice 

Act, 2000 (PAJA) and the Constitution. Disclosure of the records requested could reveal an 

absence of or inadequate public participation, and therefore evidence of a substantial 

contravention of, or failure to comply with, these laws. 

 

39. Even if it were accepted (which it is not) that some or all of the records requested did, in fact, 

fall within the scope and ambit of section 45(b) of PAIA, the information would still require 

disclosure under section 46. The request was made to further the Appellant’s mandate, which 

is manifestly in the public interest. Moreover, disclosure of the requested documents may 

reveal evidence of an imminent and serious environmental risk and/or a failure to comply with 

the MPRDA. 

 

40. The public interest outweighs the alleged harm contemplated in section 45(b).  

 

F  DMR did not comply with the provision Section 25 (3) of PAIA 

 

41. Section 25(3) of PAIA states,  

 

“25.  Decision on request and notice thereof.— 

 (3) If the request for access is refused, the notice in terms of subsection (1) (b) must— 

(a) state adequate reasons for the refusal, including the provisions of this Act relied upon; 

(b) exclude, from such reasons, any reference to the content of the record; and 

(c) state that the requester may lodge an internal appeal or an application with a court, as 

the case may be, against the refusal of the request, and the procedure (including the period) 

for lodging the internal appeal or application, as the case may be. 

 

http://www.msc.org/
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42. The DMR has not tendered adequate reasons in terms of section 25(3)(a) for refusing the 

applications and, as set out above, the Appellant is unable to deduce how and why the DMR 

relies on section 45(b). It is insufficient to simply state the provision of PAIA relied upon, as 

the DMR has done.  

 

43. Additionally, the DMR’s refusal letter does not include any of the information prescribed by 

section 25(3)(c).    

 

44. The DMR has failed to comply with the requirements of section 25(3) whatsoever.  

 

Compliance with PAIA 

 

 

45. The Appellant hereby submits its appeal of the refusal in accordance with the provisions of 

section 75 of PAIA in that: 

 

45.1 the appeal is submitted within 60 days of the refusal; 

45.2 the Appellant is delivering this appeal to the Information Officer of DMR at his fax              

and electronic mail; and 

45.3 the subject of the appeal and the reasons for the appeal are identified. 

 

46. In terms of the Appellant’s obligations under section 75(1)(b) of PAIA and in terms of DMR’s 

PAIA Manual, the internal appeal is duly submitted to the office of the Director General.   

 

Relief sought 

 

47. It is submitted that access to the information should not have been refused by DMR. Further, 

it is submitted that there is no basis on which the Appellant can be denied access to the 

information requested.  

 

48. Accordingly, the decision to refuse access to the information requested does not fall within 

the grounds for refusal set out in PAIA, alternatively, the public interest outweighs any alleged 

harm contemplated in section 45(b). 
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49. The Appellant calls on the responsible authority to uphold this appeal and grant access to the 

information requested. 

 

Signed at CAPE TOWN this   26th    day of JULY 2013 

 

_______________________________ 

SIGNATURE OF APPELLANT 

 

 

 


