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Ms Nosipho Ngcaba  
Director-General  
Department of Environmental Affairs  
Pretoria  
 
Attention: Chantal Engelbrecht  
Email: cengelbrecht@environment.gov.za  
 

Our ref: CH/MT 
 7 October 2016 

Dear Ms Ngcaba  
 
COMMENTS BY THE CENTRE FOR ENVIRONMENTAL RIGHTS ON THE PROPOSED AMENDMENTS TO THE FINANCIAL 
PROVISIONING REGULATIONS, 2015  
 
1. In this document, the Centre for Environmental Rights (CER) submits comments on the proposed amendments to 

the Financial Provisioning Regulations, 2015 (Regulations) published in the Government Gazette on 9 September 
2015 (GN R1006 in GG 40265) (proposed amendments).    

 
2. The CER is a registered law clinic with the mission to advance the realisation of environmental rights as guaranteed 

in the Constitution of the Republic of South Africa, 1996 by providing support and legal representation to civil 
society organisations and communities who wish to protect their environmental rights, and by engaging in legal 
research, advocacy and litigation to achieve strategic change. We make comments on the proposed amendments 
based on our experience in applying the legislation that previously governed financial provision for mining as well 
as the Regulations, both in our own name and on behalf of numerous civil society and community clients.  

 
3. The CER has specific concerns about some of the proposed amendments, which we set out below. In addition, we 

highlight some of the concerns we have raised about financial provisioning in our comments on the the Draft 
Regulations Pertaining to the Financial Provision for the Rehabilitation, Closure and Post-Closure of Prospecting, 
Exploration, Mining and Production Operations in Government Gazette No. 38145 of 31 October 2014 under 
Notice 940 (draft regulations) and the clarification note that was circulated by the Department of Environmental 
Affairs (Department) to stakeholders for comment in June 2016 (clarification note) that are not addressed in the 
proposed amendments.  

 

SPECIFIC COMMENTS ON THE PROPOSED AMENDMENTS  
 
Clause 3: Regulation 7 of the Regulations  

 

4. The purpose of the insertion of the clause “or for the period of validity of the right or permit, whichever period is 
the shortest,” seems to be to shorten the 10 year period referred to in Regulation 7 for applicants of holders of 
rights or permits that have a period of validity of less than 10 years. However, in most cases, rehabilitation 
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obligations will extend beyond the period of the right or permit. We are in any event concerned about what seems 
an arbitrary 10 year period provided for in this regulation, because we believe it will invite a shortfall on closure, 
or as happens too frequently in South Africa, mine abandonment and/or insolvency.  The proposed amendment 
aggravates this concern. 

 
5. If the Department persists in its view that it is appropriate to curtail the availability of financial, we would urge that 

the current formulation and limitation is revisited, on the following formulation after the word “forthwith”:  
 
“,or for the period of validity of the right or permit plus a period of five years, whichever period is the shorter.”  
 

Clauses 10 and 11: Deletion of Appendices 1 and 2 to the Regulations  
 
6. Clauses 10 and 11 of the proposed amendments delete Appendices 1 and 2 to the Regulations.  The requirements, 

in Regulation 8(2) and 8(7) respectively, to utilise the form of guarantee and trust instrument that are set out in 
those Appendices remain.  If the proposed amendments are made, therefore, it will not be possible to comply 
with Regulations 8(2) and 8(7).  
 

7. The reasons for deleting Appendices 1 and 2 to the Regulations are unclear. We understand that, in relation to 
Appendix 1, some comments may have stated that banks will not accept a standard form guarantee that is not 
their own form of guarantee.  Assuming this to be the reason, we have several comments: 

 

7.1. most banks will, in fact, issue a guarantee in a form that is not their own, provided it represents a market 
standard form of document.  Appendix 1 was drafted precisely to achieve this.  Any perceived rigidity could 
be addressed by simply redrafting Regulation 8(2) to read: 
 
(2) The financial guarantee contemplated in sub-regulation (1)(a) must be substantially in the format set out 
in Appendix 1 to these Regulations, and provided that such financial guarantee must be an unconditional 
guarantee payable on first demand. 
 

7.2. Determining the impact of the myriad of forms of guarantee that a bank may issue is a matter requiring 
significant legal and financial training and experience, and even then people may disagree on the implications 
of a particular clause in a complex legal document.  In order to be fair to each right holder, the same 
requirements must apply to all of them, without allowing those with greater resources to seek advantage 
through utilising different forms of document. This is precisely why a standard form is required.  The above 
suggested changes provide sufficient flexibility to allow for any differences in bank requirements, particularly 
as Appendix 1 is in line with the Uniform Rules for Demand Guarantees, an international framework used all 
over the world, including by South African banks.  
 

8. As regards Appendix 2, clearly there is no argument that any third party can object to the standard form.  On the 
contrary, it is absolutely fundamental to the construct of provisioning via a trust that the trust deed is a standard 
document.  There are several reasons for this: 
 
8.1. The reason why a trust can be utilised for this purpose is that the powers of a trust are derived solely from 

the applicable trust deed establishing it.  Acts which are beyond those powers are void - it is this characteristic 
that differentiates trusts from other entities.  Spending the provisioning funds on something other than 
fulfilling the statutory obligations, for example, would be void under Appendix 2, allowing the funds to be 
recovered from any third party.  If the powers and obligations of the trust are not clearly set out by the 
Regulations, as they are in Appendix 2, there is no way to control what the trust does with the provisioning 
funds.  They could be used in whatever way the trust deed says they can. The Minister has no control over 
the content of a trust deed in the absence of Appendix 2. 
 



 
 

3 

8.2. Appendix 2 contains several specific clauses which grant direct rights to the Minister - these include the most 
fundamental provisions requiring the right holder to provide provisioning funds to the trust, and those 
requiring the trust to use them to fulfill the statutory obligations.  Absent Appendix 2, the Minister would 
have no say over how the funds were used, nor any protections if the funds were dissipated or used for some 
other purpose. 
 

8.3. Fairness to all right holders also, as with financial guarantees, requires a standard document.  Trust deeds 
may be significantly more complicated than financial guarantees, and the same concerns as set out above (in 
relation to Appendix 1) with respect to the interpretation of complicated legal documents apply. 
Furthermore, a standard form not only saves a right holder the expense of having such a document drafted 
by an attorney, it prevents those with more resources from gaining advantage by seeking to structure their 
trusts in a manner which suits them, rather than fulfilling the primary role of ensuring that financial 
provisioning is in place when required. 

 

9. In the absence of a standard form of trust deed as set out in Appendix 2, Regulation 8(1)(c) must be deleted in its 
entirety, with the consequential amendments, as it would pose a completely unacceptable risk to allow right 
holders to simply draw up their own trusts.  The lack of control over and access to the funds, and the lack of any 
direct rights for the Minister, make such a form of financial provisioning worthless.  

 
Clause 12: Deletion of clause 1 of Appendix 3 to the Regulations  
 
10. It is unclear why it is proposed that clause 1 of Appendix 3 is deleted. The deletion of clause would result in 

uncertainty as to whether or not annual rehabilitation plans form part of environmental management 
programmes (EMPRs), and therefore whether or not they should be subjected to public participation1 and must 
be made accessible to the public.2  
 

11. If the Department is of the opinion that it is inappropriate for clause 1 to be in Appendix 3, which has as its main 
purpose providing for the minimum content of annual rehabilitation plans, we submit that a regulation similar to 
clause 1 be inserted in the Regulations to clarify that annual rehabilitation plans form part of EMPRs and that they 
are subject to the same public participation and disclosure requirements of EMPRs as set out in the Environmental 
Assessment Regulations, 2014 (EIA Regulations) and section 24N of the National Environmental Management Act, 
1998 (NEMA).  

 

12. If the purpose of the deletion of clause 1 of Appendix 3 is to amend the current legal position that annual 
rehabilitation plans form part of EMPRs, we recommend that regulations are inserted in the Regulations explicitly 
requiring public participation in the preparation of annual rehabilitation plans and that annual rehabilitation plans 
are made publicly available.3     

 

13. The deletion of clause 1 without the insertion of a regulation similar to clause 1 in the Regulations would result in 
uncertainty and in the Regulations being inconsistent with the national environmental management principles in 
section 2 of NEMA that public participation of all interested and affected parties in environmental governance 
should be promoted, and all people must have the opportunity to develop the understanding, skills and capacity 

                                                 
1 In terms of the Environmental Assessment Regulations, 2014 (EIA Regulations), all EMPRs are required to be subjected to 
public participation.   
2 In terms of Regulation 26(h) of the EIA Regulations, environmental authorisations issued under the EIA Regulations must 
contain obligations for EMPRs to be made available to the public.   
3 In terms of Regulation 11(3)(b) of the Regulations, annual rehabilitation plans must be included in any environmental audit 
report required in terms of the EIA Regulations. Regulations 34 of the EIA Regulations provides that all environmental audit 
reports reports must be made immediately available to anyone on request and on a holder’s website, where the holder has such 
a website. It can therefore be argued that, as annual rehabilitation reports are included in audit reports, they must also be made 
immediately available to anyone on request and on a holder’s website, where the holder has such a website. It is however 
preferable that the Regulations explicitly require such disclosure.   
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necessary for achieving equitable and affective participation, and ensuring the participation by vulnerable and 
disadvantaged persons (section 2(4)(f) of NEMA); and that decisions must be taken in an open and transparent 
manner, and access to information must be provided in accordance with the law (section 2(4)(k) of NEMA).  

 

Clause 13(a): Deletion of clause 1 of Appendix 4 to the Regulations  
 

14. It is unclear why it is proposed that clause 1 of Appendix 4 is deleted. The deletion of clause would result in 
uncertainty as to whether or not final rehabilitation, decommissioning and closure plans form part of EMPRs, and 
therefore whether or not they should be subjected to public participation4 and must be made accessible to the 
public.5  

 
15. If the Department is of the opinion that it is inappropriate for clause 1 to be in Appendix 4, which has as its main 

purpose providing for the minimum content of final rehabilitation, decommissioning and closure plans, we submit 
that a regulation similar to clause 1 be inserted in the Regulations to clarify that annual rehabilitation plans form 
part of EMPRs and that they are subject to the same public participation and disclosure requirements of EMPRs 
as set out in the Environmental Assessment Regulations, 2014 (EIA Regulations) and section 24N of the National 
Environmental Management Act, 1998 (NEMA).  

 

16. The deletion of clause 1 of Appendix 4 may well render the Regulations inconsistent with the EIA Regulations if it 
is not explicitly provided elsewhere in the Regulations that final rehabilitation, decommissioning and closure plans 
form part of EMPRs.  As Regulations 19(4) and 23(4) of the EIA Regulations state that an “… EMPR must address 
the requirements as determined in the regulations, pertaining to the financial provision for the rehabilitation, 
closure and post closure of prospecting, mining or production operations, made in terms of the Act[,]…” it is 
arguable that final rehabilitation, decommissioning and closure plans form part of EMPRs. We therefore submit 
that the Regulations must explicitly provide that annual rehabilitation, decommissioning and closure plans form 
part of EMPRs.    

 

Clause 14(a): Deletion of clause 1 of Appendix 5 to the Regulations  
 

17. It is unclear why it is proposed that clause 1 of Appendix 5 is deleted. The deletion of clause would result in 
uncertainty as to whether or not environmental risk reports form part of EMPRs, and therefore whether or not 
they should be subjected to public participation6 and must be made accessible to the public.7  
 

18. Neither the EIA Regulations nor section 24N of NEMA explicitly provides that environmental risk reports must form 
part of EMPRs. In order to promote public participation and transparency, and therefore the national 
environmental management principles in sections 2(4)(f) and (k) of NEMA, it is essential that the Regulations 
stipulate that environmental risk reports form part of EMPRs. In the absence of such a provision, we submit that 
the regulations must explicitly provide for public participation in the preparation of environmental risk reports 
and making environmental risk reports immediately available upon request and publication of those reports on a 
holder’s website. We therefore submit that the only options open to the Department in relation to clause 1 is one 
of the following courses of action:  

 

18.1. keeping clause 1 intact;  
18.2. deleting clause 1 and inserting a regulation with similar wording to clause 1 in the Regulations; or 

                                                 
4 In terms of the EIA Regulations, all EMPRs are required to be subjected to public participation.   
5 In terms of Regulation 26(h) of the EIA Regulations, environmental authorisations issued under the EIA Regulations must 
contain obligations for EMPRs to be made available to the public.   
6 In terms of the EIA Regulations, all EMPRs are required to be subjected to public participation.   
7 In terms of Regulation 26(h) of the EIA Regulations, environmental authorisations issued under the EIA Regulations must 
contain obligations for EMPRs to be made available to the public.   
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18.3. deleting clause 1 and inserting provisions in the Regulations which specify that environmental risk reports 
are subject to public participation and must be made immediately available to anyone on request and on a 
holder’s website, where the holder has such a website.  
 

Clause 15(a): Deletion of clause 1 of Appendix 6 to the Regulations  
 
19. It is unclear why it is proposed that clause 1 of Appendix 6 is deleted. The deletion of clause would result in 

uncertainty as to whether or not care and maintenance plans form part of EMPRs, and therefore whether or not 
they should be subjected to public participation8 and must be made accessible to the public.9  
 

20. Neither the EIA Regulations nor section 24N of NEMA explicitly provides that care and maintenance plans must 
form part of EMPRs. In order to promote public participation and transparency, and therefore the national 
environmental management principles in sections 2(4)(f) and (k) of NEMA, it is essential that the Regulations 
stipulate that care and maintenance plans form part of EMPRs. In the absence of such a provision, we submit that 
the regulations must explicitly provide for public participation in the preparation of environmental risk reports 
and making environmental risk reports immediately available upon request and publication of those reports on a 
holder’s website. We therefore submit that that the only options open to the Department in relation to clause 1 
is one of the following courses of action:  

 

20.1. keeping clause 1 intact;  
20.2. deleting clause 1 and inserting a regulation with similar wording to clause 1 in the Regulations; or 
20.3. deleting clause 1 and inserting provisions in the Regulations which specify that environmental risk reports 

are subject to public participation and must be made immediately available to anyone on request and on a 
holder’s website, where the holder has such a website 

 
Clause 15(b): Appendix 6 to the Regulations  

 

21. We submit that the removal of the words “interested and” from Appendix 6 would render Appendix 6 at odds with 
the principle in sections 2(4)(f) of the National Environmental Management Act, 1998 (NEMA), which requires that 
the participation of interested and affected parties in environmental governance is promoted, and the principle in 
section 2(4)(k) of NEMA, in terms of which decisions must be taken in an open and transparent manner. We 
therefore recommend that the words “interested and” are kept intact.        

 

GENERAL CONCERNS ABOUT THE REGULATIONS  
 
Regulation 6: Financial provisioning for biodiversity offsets  
 
22. It is not clear from the Regulations whether or not financial provisioning may be required for the execution of 

biodiversity offset plans. We recommend that explicit reference is made to biodiversity offsets in Regulation 6, 
which provides for the method for determining financial provision.     

 
Regulation 11: The composition of an auditing team  

 

23. The Regulations do not prescribe the composition of specialist teams appointed to conduct the initial assessment 
or review of financial provision. We submitted in our comments on the draft regulations and the clarification note 
that it is essential for regulatory clarity that the composition of such a specialist team is prescribed in the 
Regulations or at least in an official guideline published under section 24J of the NEMA. We submit that such a 
team should include at least a mining engineer, an environmental scientist, a surveyor and a resource economist. 

                                                 
8 In terms of the EIA Regulations, all EMPRs are required to be subjected to public participation.   
9 In terms of Regulation 26(h) of the EIA Regulations, environmental authorisations issued under the EIA Regulations must 
contain obligations for EMPRs to be made available to the public.   
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Furthermore, we recommend the insertion of a provision in the Regulations ensuring that specialist teams are 
independent.  

 
Regulation 11: Access to independent auditors’ reports  
 
24. One of the other issues on which clarity was required in the clarification note was whether or not the audits by 

independent auditors should be made available on the website of a holder of a right or a permit. In our comments 
on the clarification note, we submitted that the audit reports linked to environmental authorisations issued in 
terms of the 2014 EIA Regulations would need to be made available online in accordance with Regulation 26(h) of 
the EIA Regulations, which specifically refers to “audit reports.” The term “audit report” is not defined in NEMA or 
the EIA Regulations is thus broad enough to encompass the reports conducted by independent auditors in terms 
of the Regulations. Such an interpretation would promote the constitutional right to access to information as well 
as the principle in 2(4)(k) of NEMA. 
 

25. We recommend that the Department considers using this amendment process as an opportunity to amend the 
Regulations to explicitly require all holders and holders of rights and permits to make their independent audit 
reports available to the public in the manner contemplated in Regulation 26(h) of the EIA Regulations.   

 
Financial provisioning for activities other than prospecting, mining, exploration and production  

 

26. In the CER’s comments on the draft regulations, we submitted that financial provisioning should not be confined 
to the mining and production industry, but to all sectors. As the definition of the term “financial provision” in 
section 1 of NEMA is broad enough to encompass any activity that may have an impact on the environment, there 
is every reason for the Minister to broaden the scope of the Regulations to include activities other than activities 
requiring a right or permit in terms of the Mineral and Petroleum Resources Development Act, 2002. 
 

27. Thank you for the opportunity to submit comments on the proposed amendments. Please do not hesitate to 
contact us should you have any queries.   

 
 
Yours faithfully 
CENTRE FOR ENVIRONMENTAL RIGHTS 

per:  
Catherine Horsfield  
Attorney 
Head: Mining Programme  
Direct email: chorsfield@cer.org.za  
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