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Dear Mr Matshediso 
 
DRAFT AMENDMENT TO THE NATIONAL ENVIRONMENTAL MANAGEMENT: AIR QUALITY ACT, 2004’S LIST OF 
ACTIVITIES WHICH RESULT IN ATMOSPHERIC EMISSIONS WHICH HAVE OR MAY HAVE A SIGNFICANT 
DETRIMENTAL EFFECT ON THE ENVIRONMENT, INCLUDING HEALTH, SOCIAL CONDITIONS, ECONOMIC 
CONDITIONS, ECOLOGICAL CONDITIONS OR CULTURAL HERITAGE  
 
1. We address you at the instance of our clients, groundwork and the Vaal Environmental Justice Alliance (VEJA). 

  
2. groundWork is a non-profit environmental justice service and developmental organisation aimed at 

improving the quality of life of vulnerable people in South Africa (and increasingly in Southern Africa), through 
assisting civil society to have a greater impact on environmental governance. VEJA is a democratic alliance of 
empowered civil society organisations in the Vaal Triangle, who have the knowledge, expertise and mandate 
to represent the determination of the communities in the area to control and eliminate emissions to air and 
water that are harmful to these communities and to the environment. 

 
3. As you are aware, on 25 January 2013, our clients addressed a letter to the Parliamentary Portfolio 

Committee on Water and Environmental Affairs, requesting that public hearings be held on the proposed 
amendments to section 21 of the National Environmental Management: Air Quality Act, 2004 (AQA), which 
were published by the Department on 23 November 2012 (the draft list). A copy of this letter was sent to you 
on the same day. 

 
4. Upfront, our clients wish to register their unhappiness regarding the process followed by the Department in 

its publication of the draft list. 
 

5. Background to the publication of the list 
 

5.1.  Over the last four years, groundWork has participated in the multi-stakeholder consultation processes 
for the setting of the emission standards under section 21 of AQA, convened by Department of 
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Environmental Affairs under the auspices of the South African Bureau of Standards (SABS).  These 
consultations took place prior to the publication for general public comment on such standards in the 
Gazette.  This stakeholder engagement was understood by groundWork to be in compliance with the 
public consultation requirements of the AQA and the Framework for Air Quality Management 
(Framework), and also aimed at fostering greater consensus between the State, industry and 
communities affected by the emission of air pollutants regarding emission standards for listed activities, 
given their far-reaching consequences for public health, the environment and the economy.  The initial 
phase of consultative meetings took place from September 2008 and the standards were published for 
comment in July 2009.    
 

5.2.  These multi-stakeholder consultations followed the Best Available Technology Not Entailing Excessive 
Costs (BATNEEC) approach.  Section 5.4.3.2 of the Framework for Air Quality Management refers to 
section 4(2)(b) of the National Environmental Management Act, 1998, which requires that 
“environmental management must be integrated, acknowledging that all elements of the environment 
are linked and interrelated, and it must take into account the effects of decisions on all aspects of the 
environment and all people in the environment by pursuing the selection of the best practicable 
environmental option” (BPEO).  The Framework goes on to state that: “(i)n the standard setting context, 
specifically with regard to technically-based standards (e.g. emission standards) the ‘best’ component of 
[the Best Practicable Environmental Option] will be informed through the use of the Best Available 
Technology (BAT) approach. BAT implies the consideration of technologies or techniques that deliver 
pollution controls to the best degree technologically possible, without economic or other considerations. 
In this regard, BAT is measured with reference to best practice documentation published internationally.” 
 

5.3.    All stakeholders were given an equal opportunity to participate in the process. Where, for instance, the 
relevant industry was unable to meet the stricter standards of other jurisdictions, it would provide an 
explanation for this, in the context of the particular industry. This was then discussed and debated by all 
stakeholders, and proposals put forward justifying the positions taken. The approach was to attempt to 
set emission limits on the basis of a mutual understanding between stakeholders.   

 
5.4.  Effective participation in this process involved considerable time and expense, including: technical 

research into emission standards for 46 scheduled industries; drafting of submissions to the process; 
preparation and presentation of oral submissions in the meetings themselves; and regular travel to and 
from Gauteng in order to attend consultation meetings.   

 
5.5.   After the standards were adopted in March 2010, the Department notified groundWork on or about July 

2011 that it intended to revise the standards published in notice GGN 33064 No 248, and that it intended 
to convene a consultative process in terms of sections 56 and 57 of AQA in order to obtain inputs into 
the said revision. The Department advised that the proposed revisions were limited to clarification of 
ambiguities, amendment of typographical errors, and the addition of any omitted processes that fell 
within Schedule 2 of the Atmospheric Pollution Prevention Act, 1965 (APPA).    

 
5.6.  Our clients take the view that the Department was required to follow the procedure set out in the 

Framework (sections 5.4.3.5) in amending the listed activities. 
 

5.7.  The consultation in terms of section 56 and 57 then proceeded in the same manner as the SABS process. 
On 27 September 2011, groundWork attended a consultative meeting to discuss these proposed 
amendments, which had also been circulated in a draft amended notice.   At that meeting, it was evident 
that industry representatives (and especially the Chemical and Allied Industries Association (CAIA)) 
wanted substantive changes to the emission limits in the listed activities.  groundWork and the other 
NGOs represented at the meeting made clear that they would not accept substantive amendments being 
made to the emission limits. The Department’s undertaking as set out in paragraph 5.5 above was again 
emphasised in this meeting. 

 
5.8.  On 22 August 2012, Dr Mdluli, Acting Chief Director of the Department’s Air Quality Management Chief 

Directorate forwarded Rico Euripidou of groundWork an amended draft list, advising that no comments 
would be accepted until after the closing date of the public commenting period. It was apparent from 
this correspondence that the draft list had been sent to Dr Lotter, the Executive Director of CAIA a week 



earlier.  Email correspondence between Dr Lotter and the Ms Beaumont, the Deputy Director-General of 
the Department’s Climate Change and Air Quality branch, referred to a meeting that had apparently 
been held between CAIA and the Department, at which it appeared to have been agreed that a revised 
draft of the section 21 list would be provided to CAIA. Dr Lotter’s email referred to a follow-up meeting 
on the revised draft “if any burning issues arose”.  

 
5.9.    It appears from this correspondence that the Department has had discussions with some industry 

representatives regarding amendments to the emission standards prior to the publication of the 
proposed amendments. This flies in the face of the Department’s repeated assurance to stakeholders of 
this process that no substantive changes would be made to the listed activities, as gazetted.  
Furthermore, the Department has not consulted with representatives of affected communities, despite 
its long-standing commitment to afford stakeholders an equal opportunity of participation in the 
standard-setting process to date, and prior to publication of new standards. 

 
5.10. Upon receipt of the amended draft list in August 2012, we requested, on our clients’ behalf, copies of 

the marked-up version of the list in order to consider the amendments that had been proposed; 
alternatively MS Word copies of the current list and the draft list, so that they could be compared. 
However, the Department advised that this was not possible as there were no MS Word versions of the 
documents available.  This made it difficult to evaluate the amendments that had been proposed. In any 
event, the Department had indicated that it was not accepting comments at that stage, and 
groundWork was aware that the Department had agreed not to make substantive changes to the list, 
apart from the possible inclusion of one or two APPA processes.  

 
5.11. When the draft list was published on 23 November 2012, it was different from the draft forwarded to 

groundWork on 22 August 2012. Among these changes were new definitions and various other 
additions. As dealt with from paragraph 7 below, the draft list makes significant and substantive 
changes to the current list, despite the Department’s undertaking set out in paragraph 5.5 above. Many, 
if not all, changes constitute a relaxation of previously published limits. In some cases, the limits are 
substantially more lax. 

 
6. Below we set out brief comments in relation to the draft list of activities published on 23 November 2012. 

Given the time constraints, these are by no means comprehensive submissions in relation to the proposed 
amendments. In this regard, our clients reserve their rights. 

 
7. General comments 

 
7.1.  Upfront we note that many, if not all of the amendments made to emission limits constitute a relaxation 

of previously published limits. This causes our clients serious concern as it permits industries to emit 
higher concentrations of potential harmful atmospheric emissions. No explanation has been provided in 
this regard. 
 

7.2.  The effect of this, coupled with the extension of compliance time-frames, is especially concerning in 
areas where communities are already over-exposed to particulate matter and sulphur dioxide emissions. 
The location of the industry and the level of ambient air quality in particular communities should have 
been taken into account when proposing amendments to the listed activities. 

 
7.3.  Our clients have serious concerns about the poor implementation of the listed activities and the 

atmospheric emission licensing process. Local government is substantially under-capacitated, and linking 
section 21 emissions to ambient air quality monitoring and air quality management planning is 
happening at a very slow pace. 

 
 
 
Part 2  
 

8. Compliance time-frames (8) 
 



The draft notice affords all plants where application for authorisation was made on 1 April 2010 or later (new 
plants) a further opportunity to comply with minimum emission standards they should have complied with 
from 1 April 2010. They are only required to comply with these when the amendments take effect. The effect 
of this is to condone new plants’ non-compliance between 1 April 2010 (or such date as they began 
operating) and the date that the amendments take effect. Our clients object to this – there should be 
consequences attendant on non-compliance by such new plants. 

 
9. Reporting requirements (19) 

 
The National Air Quality Officer is currently obliged to establish an internet-based National Atmospheric 
Emission Inventory by 1 April 2013. However, the proposed amendment defers this obligation to three years 
after the proposed amendments take effect. Our clients object to this amendment. It is crucial that the 
Inventory be in operation as soon as possible to make the reports more accessible. 

 
Part 3 

    
10. Sub-category 2.1: combustion installations 

 
10.1. Significant amendments are proposed here. For instance, when comparing the proposed amendments 

with sub-category 2.1 (“combustion installations”) in the current list, instead of 50mg/Nm3, the 
proposed new minimum limit for new plants for particulate matter emissions is 70mg/Nm3. This would 
be a 40% higher limit than previously permitted. 
 

10.2. Instead of 250mg/Nm3 for oxides of nitrogen, the proposed minimum limit for new plants is 
400mg/Nm3.   This would be a 60% higher limit than previously permitted. 

 
10.3.  In relation to sulphur dioxide, the draft list changes the approach from a “bubble” of total sulphur 

dioxide emissions to setting emission limits for individual process units. Without knowledge of the 
different refinery configurations, it is difficult to compare the “bubble” figures against the proposed 
emission limits for specific units. However, it appears as if the sulphur dioxide limits have also been 
relaxed. Our clients object to this proposed amendment. 

 
10.4. These proposed amendments are particularly concerning given the fact that new plants – which include 

oil refineries – only have to comply with these relaxed limits when the amendments take effect. In fact, 
as per the current list, all plants where the application for authorisation was made on or after 1 April 
2010, were required to comply immediately with the limits in the current list. Our clients object to this 
amendment. 

 
10.5. This is exacerbated by the proposed amendment that requires that existing plants only need to comply 

with minimum emission standards for existing plants within five years of the publication of the 
amendments; and, with new plant minimum emission standards, within ten years of the publication of 
the amendments. In fact, existing plants were required (by the current list) to comply with existing plant 
emission standards by 1 April 2015, and with new plant emission standards by 1 April 2020.  Our clients 
object to this amendment. No explanation is provided as to why “special arrangements” are made to 
defer compliance by the petroleum industry. This is of particular concern, given the significant 
contribution of emissions by oil refineries in South Africa.  

 
10.6. The relaxed standards for the petroleum industry effectively allow the industry as a whole to operate to 

the standards of the most polluting installation. The net effect would be to allow an increase in overall 
pollution levels. 

 
10.7.  Although this is not one of the proposed amendments to the list, a definition of “hydrogen sulphide-

rich gases’ should be provided to avoid this being left open for interpretation and possible abuse.  
 

11. Sub-category 2.2: catalytic cracking units 
 



To the extent that the proposed limits constitute a relaxation of the present limits, our clients object to this 
amendment. As for sub-category 2.1 above, our clients object to affording existing plants more time to 
comply with both existing plant and new plant emission limits. 

 
12. Sub-category 2.3: sulphur recovery units 

 
12.1.  This is a new sub-category. The limits are indicated as “a”, which appears to be a typographical error. To 

the extent that it is intended to relax the present limits, our clients object to this amendment.  As for the 
two sub-categories above, our clients also object to affording existing plants more time to comply with 
both existing plant and new plant emission limits.  
 

12.2. The requirement for a 95% recovery efficiency is extremely lax. Our clients object to this low 
percentage, which should be 99%. 

 
13. Sub-category 2.4: storage of petroleum products  

 
13.1. Although no amendments are proposed to the emission limits, our clients take the view that the 

prescribed minimum limits are too lax to protect human health and the environment.  
 

13.2. Our clients object to the delayed institution of the leak detection and repair programme. This should 
have been instituted by 1 April 2012. 

 
13.3. The current notice provides for special arrangements for control of total volatile organic compounds 

(TVOCs) from storage, loading and unloading of raw materials, intermediate and final products with a 
vapour pressure of more than 14kPa at operating temperature. The proposed amendment changes this 
to a vapour pressure of “up to 14kPa”. The table in this section deals with types of tanks or vessels, 
depending on vapour pressure. Two of the three rows provide for vapour pressure being above 14kPa 
(the third row provides for the pressure being above 91kPa). It appears that these two rows are 
therefore not applicable to the special arrangements, as amended.  It is not clear whether or not this is 
an error. 

 
13.4. We note the tenfold increase in the output of installations to be fitted with vapour recovery units. 

Because the value is a threshold, the limit applies to all units greater than the threshold. The proposal to 
raise the threshold means that an unknown number of units is now excluded; and effectively 
unregulated. It is not clear whether this excludes some road tanker loading bays. VOC emissions, 
including carcinogen benzene, are unacceptably high without vapour recovery systems. 

 
13.5. Our clients object to the deletion of the requirement that the actual temperature in the tank be used for 

vapour pressure calculation. This is important because vapour pressure varies exponentially with 
temperature. The effect is that, on a hot day, using a fixed “average” temperature as a reference point 
will result in emissions being underestimated. 

 
14. Sub-category 2.5: industrial fuel oil recyclers 

 
14.1. Our clients object to the delayed institution of the leak detection and repair programme. This should 

have been instituted by 1 April 2012. 
 

14.2. The same comments made in respect of sub-category 2.4 in relation to vapour pressure; the output of 
installations and the tank temperature also apply here. 

 
15. Sub-category 3.2: coke production 

 
The current sub-category 3.2 contained certain special arrangements, which it is now proposed to delete. The 
proposed amendment also deletes “coal gasification” from this sub-category. In effect, the amendment 
proposes that coal gasification no longer be regulated, but substituted with a new sub-category “synthetic gas 
production and clean-up” (sub-category 3.6). This new sub-category contains very lax emission limits (as dealt 
with below). Our client objects to this proposed amendment. 



 
16. Sub-category 3.3: tar processes 

 
16.1. The leak detection and repair programme should have been approved by 1 April 2011. The proposed 

amendment allows almost three more years for this. Our clients object to this proposed amendment. 
 

16.2. The same comment made in respect of sub-category 2.4 in relation to vapour pressure applies here. 
 

17. Sub-category 3.4: char, charcoal and carbon black production 
 
Limits for particulate matter emissions have been deleted in the draft list, and are therefore left unregulated. 
Our clients object to this proposed amendment. 

 
18. Sub-category 3.6: synthetic gas production and clean-up 

 
This is a new sub-category that appears to have been tailored to Sasol processes. Our clients object to this. 
Reference to a specific technology (Rectisol) is problematic, as are proposed emission limits, particularly for 
hydrogen sulphide. In this regard, the proposed new plant hydrogen sulphide emission limit is 4200mg/Nm3, 
and the existing plant limit is 8400mg/Nm3. The extreme laxity of these limits is apparent when compared 
with the corresponding limits of 7mg/Nm3 and 10mg/Nm3 for new and existing plants respectively, in relation 
to sub-category 3.2 (coke production and coal gasification). 

 
19. Sub-category 4.1: drying and calcining             

   
Our clients object to the proposed deletion of oxides of nitrogen from the list. The effect is to leave these 
emissions unregulated. 

 
20. Sub-category 9.3: chemical recovery Copeland reactors 

 
Our clients object to the proposed increase in the limit for particulate matter emissions from 10mg/Nm3 to 
400mg/Nm3. The effect is to allow these plants to extend their lives indefinitely. 

 
21. We trust that our comments will be favourably considered. Please contact us, should you have any queries. 
 
Yours sincerely 
 
Centre for Environmental Rights 
Per: 
 

 
 
Robyn Hugo 
Attorney 
 
 


