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GROUNDWORK                            Appellant 

 

CHIEF DIRECTOR: INTEGRATED ENVIRONMENTAL  

AUTHORISATIONS, DEPARTMENT OF  

ENVIRONMENTAL AFFAIRS                   First Respondent 

 

KUYASA MINING (PTY) LTD         Second Respondent

               

___________________________________________________________________ 

APPELLANT’S ANSWERING STATEMENT IN TERMS OF REGULATION 63(2) (b) 

OF THE ENVIRONMENTAL IMPACT ASSESSMENT REGULATIONS, 2010 GN 

R543 IN GG 33306 

 

INTRODUCTION 

1. This is an Answering Statement in response to the Responding Statement filed on 

behalf of the Second Respondent, Kuyasa Mining (Pty) Ltd, in the above matter 

on 28 January 2016. 

2. The Responding Statement was submitted in response to the 10 December 2014 

Appeal by groundWork (“the Appellant”) to the Minister of Environmental Affairs 

(“the Appeal”), against the decision of the Chief Director: Integrated Environmental 

Authorisations of the Department of Environmental Affairs (DEA) to grant an 

integrated environmental authorisation (“the Authorisation”) to Kuyasa Mining 

(Pty) Ltd for the establishment of a 600 megawatt (“MW”) independent coal-fired 

power plant and associated infrastructure near Delmas in Mpumalanga Province 

(“the Project”), with NEAS Reference number DEA/EIA/0000364/2012 and DEA 

Reference: 12/12/20/2333. 

 

 



2 
 

3. In accordance with regulation 63(2)(b) of the National Environmental Management 

Act, 1998 (NEMA) Environmental Impact Assessment Regulations, 20101 (“EIA 

Regulations, 2010”), the Appellant herein replies to new information introduced by 

the Responding Statement, as set out below. 

 

4. Before doing so, the Appellant raises a new ground of appeal which has arisen 

since and as a result of the delivery of the Responding Statement. 

 

5. The Appellant replies as follows below: 

5.1 first, it raises a new appeal ground;  

5.2 secondly, it responds to some of the submissions made by the Second 

Respondent in its Responding Statement; and 

5.3 thirdly, it seeks condonation for the late delivery of this Answering Statement. 

 

NEW APPEAL GROUND: THE ENVIRONMENTAL ASSESSMENT PRACTITIONER 

MAY NOT HAVE BEEN INDEPENDENT OR OBJECTIVE 

6. Upfront, the Appellant points out that it is improper and inappropriate for an 

Environmental Assessment Practitioner (EAP) to respond to the Appeal.  An 

applicant for an environmental authorisation is required by regulation 16 of the EIA 

Regulations, 2010, read with regulation 17 of the EIA Regulations, 2010, as set 

out below, to appoint an independent and objective EAP to manage the application 

for an authorisation. However, the Responding Statement was submitted by Jones 

& Wagener (Pty) Ltd (“JAWS”), the same EAP that managed the application for 

the Authorisation, on behalf of the applicant Kuyasa Mining (Pty) Ltd (the Second 

Respondent in the Appeal). For the reasons set out below, the Appellant submits 

that this casts doubt on the adequacy of the environmental impact assessment 

(EIA) process, as it raises concerns as to the independence and objectivity of the 

EAP, and implies the EAP’s investment in and support of the Project, rather than 

the management of the appropriate EIA process.  

                                                           
1 Published under Government Notice R543, Government Gazette 33306 of 2 August 2010. 
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7. An EAP is defined, in section 1(1) of NEMA, as “the individual responsible for the 

planning, management, coordination or review of environmental impact 

assessments, strategic environmental assessments, environmental management 

programmes or any other appropriate environmental instruments introduced 

through regulations”. 

 

8. Regulation 17 of the EIA Regulations, 2010, provides that an EAP appointed in 

terms of regulation 16(1) must: 

 

“(a) be independent;  

(b) have expertise in conducting environmental impact assessments, including 

knowledge of the Act, these Regulations and any guidelines that have relevance 

to the proposed activity;  

(c) perform the work relating to the application in an objective manner, even if this 

results in views and findings that are not favourable to the applicant;  

(d) comply with the Act, these Regulations and all other applicable legislation;  

(e) take into account, to the extent possible, the matters referred to in regulation 8 

when preparing the application and any report relating to the application; and  

(f) disclose to the applicant and the competent authority all material information in 

the possession of the EAP or person compiling a specialist report or undertaking 

a specified process that reasonably has or may have the potential of influencing- 

(i)  any decision to be taken with respect to the application by the competent 

authority in terms of these Regulations; or 

(ii) the objectivity of any report, plan or document to be prepared by the EAP or 

person compiling a specialist report or undertaking a specified process in 

terms of these Regulations for submission to the competent authority” (our 

emphasis). 

 

9. Regulation 18(1) provides that, if the competent authority at any stage of 

considering an application, has reason to believe that the EAP managing an 

application (or a person compiling a specialist report or undertaking a specialised 

process) may not comply with the requirements of regulation 17 in respect of the 

application, it must- 
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(a) notify the EAP and applicant of the reasons therefore and that the application 

is suspended until the matter is resolved; and 

(b) afford the EAP and applicant an opportunity to make representations to the 

competent authority regarding the independence of the EAP, in writing. 

 

10. If an interested and affected party notifies the competent authority of suspected 

non-compliance with regulation 17, the authority is required, by regulation 18(3), 

to investigate the allegation. 

 

11. Regulation 18(5) provides that if, after considering the matter, the competent 

authority is unconvinced of compliance with regulation 17, it must, in writing, inform 

the EAP or person compiling a specialist report or undertaking a specialised 

process and the applicant accordingly and may- 

 

(a) refuse to accept any further reports or input from the EAP or person compiling 

a specialist report or undertaking a specialised process in respect of the 

application in question; 

(b) request the applicant to - 

(i)  commission, at own cost, an external review by an independent person or 

persons of any reports prepared or processes conducted by the EAP or 

person compiling a specialist report or undertaking a specialised process 

in connection with the application; 

(ii)  redo any specific aspects of the work done by the previous EAP or person 

compiling a specialist report or undertaking a specialised process in 

connection with the application; and 

(iii) to complete any unfinished work in connection with the application; or 

(c) request the applicant to take such action as the competent authority requires 

to remedy the defects. 

 

12. It is submitted that it is clear from the legislation that the independence and 

objectivity of the EAP are paramount. The EAP’s role is not to secure the 

environmental authorisation, but rather to manage the application is such a way 

as to ensure its proper conduct in compliance with NEMA and the EIA Regulations. 
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13. In other words, in managing the application, the EAP must make sure, among 

other things, that effect is given to the general objectives of integrated 

environmental management laid down in Chapter 5 of NEMA, such that the 

potential consequences for or impacts on the environment of listed activities are 

considered, investigated, assessed and reported on to the competent authority 

(section 24 of NEMA). As set out in regulation 17(c), an EAP must perform the 

work relating to the application in an objective manner, even if this results in views 

and findings that are not favourable to the applicant.  

  

14. Where there is reason to believe that the EAP may not be independent or 

objective, there are serious implications for the authorisation process – as set out 

in regulation 18(5) above. 

 

15. Section 43 of NEMA, read with regulations 60 and 61 of the EIA Regulations, 2010, 

provides for an appeal to be submitted to the appeal authority (the Minister in this 

case) and a copy provided to the applicant (the Second Respondent in this case).  

 

16. The Appeal was submitted on 10 December 2015 and was addressed to the 

Appeals Authority, DEA’s Appeal’s Directorate, and a copy was provided to the 

Second Respondent, Kuyasa Mining (Pty) Ltd on behalf of KiPower (Pty) Ltd, the 

then applicant in respect of the authorisation. A copy was also sent to JAWS as 

the EAP.  

 

17. In terms of Regulation 63(1) of the 2010 EIA Regulations, a person or organ of 

state that receives a notice of intention to appeal in terms of regulation 60 (3), may 

submit a responding statement to the Minister within 30 days of the date the appeal 

submission was lodged with the Minister. 

 

18. As the applicant and person to whom the notice of intention of appeal and appeal 

were submitted, the Second Respondent (or its legal advisor) is the appropriate 

person to respond to the Appeal, and not the EAP. As set out above, the role of 

the EAP is to manage the application. Once the application for authorisation has 

been decided, the task for which the EAP has been appointed is effectively 

complete.  
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19.  This notwithstanding, the header of the Responding Statement states as follows: 

“Responding Statement to the Appeal submitted by the CER (p)repared by Jones 

& Wagener”. The concluding paragraph of the cover letter to the Responding 

Statement indicates that, if the addressee has any queries regarding the 

statement, or “require(s) any information whatsoever with regard to the appeal 

points raised by the CER”, the addressee should contact “the undersigned”. The 

covering letter is signed by Marius van Zyl, the “Project EAP” for JAWS. 

 

20. The Appellant appreciates that it may be appropriate for an EAP to provide some 

assistance to the applicant in an appeal process, but not that the EAP can go on 

record for the applicant in an appeal of the authorisation. In the circumstances, it 

is submitted that the fact that the EAP submitted and signed off on the Responding 

Statement, and that any queries in relation to the statement are required to be 

addressed directly to the EAP, casts doubt on its independence and objectivity, 

and, as a result, on the EIA process and the Authorisation. 

21. In the circumstances, the Appellant has reason to believe that the EAP may not be 

independent and objective. This is also evidenced by a number of the comments 

made in the Responding Statement; for example: 

 

21.1. in paragraph 29 of the Responding Statement, the Appellant notes the 

repeated use of the word “nominal” to characterise the expected 

exceedances of ambient air quality standards.  The EAP appears to be 

portraying the plant emissions as “nominal” in a manner that would be 

considered to be an attempt to influence judgment, rather than providing the 

results of a scientific assessment.  This, the Appellant contends, is evidence 

of the EAP’s lack of objectivity. As is addressed below, the EAP’s 

characterisation of the exceedances is, in any event, incorrect; and 

 

21.2. in paragraph 123 of the Responding Statement, the EAP’s statement that 

ambient air quality will be in compliance with the national ambient air quality 

standards, “except for nominal exceedances of the daily ambient particulate 

objective, which does not result in a change in the health risk profile of nearby 

communities”, is another example of the EAP arguing in favour of deeming 
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the emissions acceptable, based on their interpretative argument, rather than 

on scientific assessment  - as would be expected of an objective EAP.  

 

22. Such premature conclusions by an EAP, absent the adequate scientific 

assessment, are, it is submitted, inadequately-informed statements that would 

have to be supported by evidence in order to be regarded as credible. The failure 

of the EAP to provide accurate evidence to support such statements indicates 

knowledge gaps and again demonstrates a lack of objectivity. The work of an EAP 

is to evaluate available scientific data, make conclusions, and clearly indicate gaps 

in data - where such gaps prevent the making of an informed conclusion.  The 

EAP’s failure to do so demonstrates a lack of neutrality.   

23. The Appellant submits that this failure to comply with regulations 16 and 17 of the 

EIA Regulations, 2010, is also a further example of the failure of the First 

Respondent to comply with the obligations under NEMA section 24O(1) to “comply 

with this Act” and to account for all relevant factors. Inherently, this non-compliance 

was only apparent following the EAP’s submission of the Responding Statement. 

24. Despite the fact that the Responding Statement was prepared by the EAP, for the 

sake of convenience and in accordance with the proper EIA process, the Appellant 

refers to statements in the Responding Statement as if they were made by the 

Second Respondent. 

25. Next, the Appellant responds to some paragraphs of the Responding Statement 

 

APPELLANT’S SUBMISSIONS ON THE RESPONSE TO THE ISSUES RAISED IN 

THE APPELLANT’S APPEAL 

26. The Appellant does not respond to all the submissions made by the Second 

Respondent in the Responding Statement.  Insofar as the Appellant does not 

respond to any submissions made by the Second Respondent, it must be inferred 

that the Appellant disputes such submissions – unless the context would indicate 

otherwise – and that it stands by its original submissions, as made in the Appeal. 
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27. The Appellant points out that the Appeal comprises legal grounds substantiated 

by underlying facts in relation to the Authorisation.  As a matter of form, these legal 

grounds are set out at the beginning of the Appeal with the underlying facts then 

addressed sequentially under the respective headings.  Where such legal grounds 

impose positive obligations on the First Respondent, such underlying facts may 

relate both to what is incorporated in and what is absent from the application for 

Authorisation. The Second Respondent’s criticism that the Appellant “bases [sic] 

secondary conclusions without establishing the primary facts upon which these 

“conclusions” are based” demonstrates the limited legal knowledge of the EAP 

submitting the Responding Statement. 

The Project’s location in the Highveld Priority Area and the impact of the 

Project’s emissions on ambient air quality and health 

28. In relation to the location of the project in the Highveld Priority Area (HPA), the 

Second Respondent makes various unfounded and inaccurate statements, 

examples of which are addressed below. The Appellant seeks to clarify these. 

 

29. The Second Respondent submits, in paragraph A9(b) of the summary response, 

that: 

 

“The Appellant makes much of health concerns relating to air impacts, amongst 

others, due to the fact that the project will be located within the Highveld Priority 

Area (HPA). The Appellant fails, however, to grasp the fundamental reality that the 

very purpose of the HPA is to address and bring into compliance existing non-

compliant sources of emissions, particularly in the hotspot areas, in order to 

ensure that compliant developments may thrive. Pursuant to this logic and 

objective, the HPA does not preclude new developments in its plan. Given the 

nominal contribution of the KiPower IPP power plant project to local ambient 

particulate levels, it is expected that the ongoing implementation of the HPA will 

not only eradicate the nominal contribution of the project  [. . . ] but will also 

eradicate the nominal daily exceedances noted in the baseline assessment of 

daily particulates” (our emphasis). 
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30. Ad paragraphs 25 and 26: the Second Respondent indicates that there is no 

guidance in the HPA Air Quality Management Plan (AQMP) regarding new 

developments, but that its discussions with various authorities have indicated that 

the Project would need to comply with SA emission standards.  

 

31. The Appellant points out that legislation in the form of the GN 893 of 22 November 

2013: List of activities which result in atmospheric emissions which have or may 

have a significant detrimental effect on the environment, including health, social 

conditions, economic conditions, ecological conditions or cultural heritage 

(Government Gazette No. 37054) makes clear that all new plants would have to 

comply immediately with new plant minimum emission standards – at a minimum. 

 

32. Ad paragraph 27: the Second Respondent states in paragraph 27 that: 

 

“The HPA focuses on current emissions only and measures to ensure 

improvement of non-compliant emission contributions. Thus the challenges that it 

is trying to address and the management measures outlined in the plan are 

directed at existing sources of emissions in the HPA region. There is no provision 

in the HPA precluding new, compliant developments. If this was the objective of 

the HPA, it would have been emphatic in this regard.”  

 

33. Ad paragraph 28: The Second Respondent again states that: 

 

“[the] HPA is aimed at addressing current non-compliant emissions. The HPA 

does not preclude new development. New development must comply with the 

national emission standards for that particular activity. The Appellant fails, 

however, to grasp the fundamental reality that the very purpose of the HPA is to 

address and bring into compliance existing non-compliant sources of emissions, 

particularly in the hotspot areas, in order to ensure that compliant developments 

may thrive.” 

 

34. Whilst the Appellant acknowledges that the HPA does not preclude new 

developments, it is clear that, in order to achieve the goals of the HPA AQMP, and 

due to the dynamic nature of air particles, developments that are likely to 
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contribute to the further deterioration of the ambient air quality in the HPA, should 

not be approved.  

 

35. Goal 2 of the HPA AQMP provides, for instance, that, by 2020, industries equitably 

reduce emissions to achieve compliance with ambient air quality standards and 

dust fallout limit values. It goes on to state that the goal will be achieved through 

a combination of emission determination and reduction, technological 

improvement, improved resource allocation and information provision. The use of 

regulatory tools and best practice principles is also provided for. Political and 

social awareness, alternative energy and energy efficiency, fugitive dust 

emissions and greenhouse gas reduction are also promoted as aspects towards 

achieving the goal. 2    

 

36. It is therefore important that the First Respondent and other competent authorities 

thoroughly investigate a potential project, in terms of the NEMA section 24O(1) 

criteria that must be taken into account by competent authorities when considering 

applications, before it is granted authorisation.  It must be ensured that only 

projects that will not result in an increase in emissions in the HPA should be 

considered for authorisation.  The Appellant disputes that the use of the CFB boiler 

technology proposed for this project is the most effective in containing emissions.  

As elaborated upon in the Appeal and in this statement, the Project’s emissions do 

not only have a “nominal” impact, as claimed by the Second Respondent. The 

Appellant stands by the submissions in paragraphs 119-129 of the Appeal and 

restates that the First Respondent has failed to comply with the NEMA section 

24O(1) requirements. 

 

37. Further, the Second Respondent states in paragraph 28 that:  

 

“Secondly the EIR does not in any way imply that the HPA only applies to hotspots. 

Sections 4.11.4 and 4.11.5 in the EIR identifies the location of the project within 

the HPA as an important consideration. Additionally, the existing hotspots as 

defined in the HPA are due to current ambient air quality exceedances, and are 

                                                           
2 HPA AQMP 2012 at p108. 
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being addressed by addressing noncompliant emission contributors. The project 

does not fall within any of the identified hotspots.” (our emphasis) 

 

38. In paragraph 30, the Second Respondent again claims that the Project will not be 

located within any of the identified hotspots of the HPA, claiming that “local 

exceedances at Delmas Coal do not constitute a “hotspot” as defined in the HPA 

[AQMP]”. 

 

39. The statement that the Project does not fall within any of the identified hotspots is 

incorrect. The HPA AQMP clearly states that Delmas is a hotspot and the 

contribution by industries in the area dominates the source apportionment.3  The 

Second Respondent states that the project is to be located 5 kilometres from the 

Delmas Coal and Ikhwezi Colliery which are located approximately 20 kilometres 

to the south-east of the town of Delmas.4 The proposed Project will be situated in 

Delmas. Its location in a hotspot means that the Project will exacerbate the poor 

air quality in the area. 

 

40. The Second Respondent also indicates in paragraph 28 that “it is expected that 

the ongoing implementation of the HPA will not only eradicate the nominal 

contribution of the project but will further eradicate the current nominal 

exceedances noted in the baseline assessment of daily particulates”. 

 

41. Overall, it must be understood by the Second Respondent that the mere 

declaration of the HPA does not result in compliance with ambient air quality 

standards. Achieving this will require a concerted effort by all stakeholders and 

parties involved, including the Second Respondent. 

 

42. It should be emphasised that, notwithstanding the declaration of the area more 

than 8 years ago, there remains current widespread non-compliance with ambient 

air quality standards within the HPA, especially with standards for PM10 and PM2.5.  

                                                           
3 HPA AQMP 2012 at p71. 
4 KiPower FEIR May 2014 at p17. 



12 
 

The  National Air Quality Officer’s 2015 State of the Air Report contains the 

following slides (28, 30),5 demonstrating this position: 

 

 

 

                                                           
5http://www.airqualitylekgotla.co.za/assets/session-1.2-2015-09-27-state-of-air-
presentation_and-naqi.pdf. 
 

http://www.airqualitylekgotla.co.za/assets/session-1.2-2015-09-27-state-of-air-presentation_and-naqi.pdf
http://www.airqualitylekgotla.co.za/assets/session-1.2-2015-09-27-state-of-air-presentation_and-naqi.pdf
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43. The HPA AQMP provides the framework for its implementation and it is expected 

that government departments and industry will include air quality management in 

business planning to ensure effective implementation and monitoring.  The AQMP 

highlights tasks and responsibilities for all stakeholders, including business 

industries. The reference to industries in the implementation plan is broad and all-

encompassing.6 All stakeholders are expected to cooperate and collaborate in 

order to work towards the achievement of the AQMP goals.7  

 

44. All industries, including any new developments that are approved in the HPA, must 

work to ensure that there is compliance with the ambient air quality standards in 

the HPA.  In that regard, the Appellant reiterates the contents of paragraphs 23 -31 

of the Appeal. 

 

45. In paragraph A8 of the summary response, the Second Respondent claims that 

the Project’s emissions will be sufficiently low so as not to have adverse health 

impacts on local communities. This is disputed, in particular, because these will 

result in further emissions in a pre-existing hotspot area. 

                                                           
6 HPA AQMP 110. 
7 HPA AQMP 110. 



14 
 

46. In paragraph A9a of the summary response and paragraph 88.1, the Second 

Respondent claims that the “point source emissions are well within the national 

emission standards”, and that the Project “will retain the status of no annual 

exceedances and will cause only a nominal variation in the existing daily 

exceedances with regard to particulates”. In paragraph 127, the Second 

Respondent states that “the annual ambient standard for particulates will not be 

exceeded, either for current conditions or for the project’s predicted cumulative 

conditions. Thus, long-term exposure is not a concern or health risk for this 

project”. 

 

47. Ad paragraph 29: the Second Respondent states that: 

 

“[i]n terms of air quality, the point source emissions are well within the national 

emission standards. In terms of current ambient quality, there are no annual 

exceedances of the national ambient air quality objectives and there are only 

nominal daily exceedances of the ambient air quality objectives in terms of PM10 

particulates. The air impact assessment illustrates that this project will retain the 

status of no annual exceedances and will cause an absolute nominal variation in 

the existing daily exceedances with regards to particulates. Given the nominal 

contribution of the project to local ambient particulate levels, it is expected that the 

ongoing implementation of the HPA will not only eradicate the nominal contribution 

of the project but will further eradicate the current nominal exceedances noted in 

the baseline assessment of daily particulates”  (our emphasis). 

 

48. The Appellant notes the repeated use of the word “nominal” by the Second 

Respondent, who uses it four times to characterise the alleged expected 

exceedances of ambient air quality standards when emissions from the Project are 

added to emissions from existing sources. The Second Respondent, however, 

does not support this opinion with any proven scientific fact or reasoning. The 

Appellant submits that the Second Respondent’s characterisation of the expected 

exceedances of ambient air quality standards as “nominal” is untenable for multiple 

reasons.  
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49. Firstly, the area where there is expected to be exceedances of ambient air quality 

standards is vast.   Below is superimposed Figure 7-9 (Predicted operational 

phase daily frequency of exceedance of the PM2.5 limit value at KiPower) over a 

Google Earth imagery of the impacted area.  Expected exceedances occur in a 

roughly rectangular area in the southwest quadrant covering more than 8 square 

kilometres, as well as a circular area in the northwest quadrant covering more than 

1 square kilometre.  

 

 

50. A total area of 9 square kilometres where exceedances of air quality standards 

are predicted to occur cannot be dismissed as “nominal” as such a large area will 

inevitably include locations where persons will be found outdoors. 

 

51. Second, and more importantly, the Second Respondent is opportunistically 

comparing expected air quality to lax air quality standards that will be out-of-date 

even before the facility commences operation.  For example, the analysis provided 

in the air quality impact assessment report (Figure 7-9: Predicted operational 

phase daily frequency of exceedance of the PM2.5 limit value at KiPower) 

compares expected daily levels of PM2.5 to a daily National Ambient Air Quality 
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Standard of 65 µg/m3.  As the Second Respondent is aware, the daily (24-hour) 

National Ambient Air Quality Standard of 65 µg/m3 for PM2.5 applied only until 31 

December, 2015, whereafter it was replaced with a stricter 24-hour National 

Ambient Air Quality Standard of 40 µg/m3 for PM2.5.  During the facility’s expected 

lifetime (on January 1st, 2030) the 24-hour National Ambient Air Quality Standard 

for PM2.5 will further strengthen to 25 µg/m3 for PM2.5 – in line with Ambient Air 

Quality Guideline Values of the World Health Organisation.8 The National Ambient 

Air Quality Standard for Particulate Matter (PM 2.5)9 provides as follows: 

 

    

 

52. Had the Second Respondent compared expected air quality to National Ambient 

Air Quality Standards that are in effect now, and even stronger standards that will 

be in effect during the facility’s expected lifetime, then the amount of area where 

exceedances would be predicted to occur would cover a much greater area. 

 

53. Ad paragraph 123: the Second Respondent states that:   

 

“For the purposes of the First Respondent, a health impact assessment was not 

warranted for the following reasons: 

                                                           
8 WHO Air Quality Guidelines Global Update 2005 available at: 
http://apps.who.int/iris/bitstream/10665/69477/1/WHO_SDE_PHE_OEH_06.02_eng.pdf at 
p9. 
9 GG 35463 of 29 June 2012. 

http://apps.who.int/iris/bitstream/10665/69477/1/WHO_SDE_PHE_OEH_06.02_eng.pdf
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• The project will not exceed the national emission standards, in order to that that 

the national ambient air quality standards [sic], which are based on safe exposure 

limits, would not be exceeded 

• As detailed in the summary response above, ambient air quality will be in 

compliance with the national ambient air quality standards, except for nominal 

exceedances of the daily ambient particulate objective which does not result in a 

change in the health risk profile of nearby communities compared to the baseline 

(see also responses to points 29 and 84.1 above), Predictions for ambient 

concentrations are made on a conservative basis, i.e. considering worst case 

scenario conditions where assumptions were required. Thus, typically predicted 

levels are usually worse than the actual that would transpire if the project goes 

ahead. In addition, ambient air quality standards limits are set based on 

conservative values, i.e., based on lifetime exposure concentrations for the 

majority of the population, including the very young and the elderly…” 

54. It is well-established that there is no threshold below which exposure to particulate 

matter is not associated with quantifiable health effects. For example, according 

to the World Health Organisation’s Guidelines for Air Quality: 

 

“Health effects of SPM [Suspended Particulate Matter] in humans depend on 

particle size and concentration, and can fluctuate with daily fluctuations in PM10 

or PM2.5 levels. They include acute effects such as increased daily mortality, 

increased rates of hospital admissions for exacerbation of respiratory disease, 

fluctuations in the prevalence of bronchodilator use and cough and peak flow 

reductions. Longterm effects of SPM refer also to mortality and respiratory 

morbidity, but only few studies on the long-term effects of SPM exist. Air pollution 

by particulate matter has been considered to be primarily an urban phenomenon, 

but it is now clear that in many areas of developed countries, urban-rural 

differences in PM10 are small or even absent, indicating that PM exposure is 

widespread. This is not to imply that exposure to primary, combustion-related PM 

may not be higher in urban areas.” 10 

                                                           
10 WHO Guidelines for Air Quality available at 
http://www.meteogalicia.es/datosred/infoweb/caire/informes/OTROS/GL/guidelinesWHO.pdf 
 p41. 

http://www.meteogalicia.es/datosred/infoweb/caire/informes/OTROS/GL/guidelinesWHO.pdf
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“The current time-series epidemiological studies are unable to define a threshold 

below which no effects occur. Recent studies suggest that even at low levels of 

PM (less than 100 μg/m3), short-term exposure is associated with health effects. 

At low levels of PM10 (0 - 100 μg/m3), the short-term exposure-response curve 

fits a straight line reasonably well (Figures 3.6 to 3.8). However, there are 

indications from several studies that at higher levels of exposure (several 

hundreds of μg/m3 of PM10), at least for effects on mortality, the curve is flatter 

than at low levels of exposure.”11 

 

55. Therefore, the promulgation of the National Ambient Air Quality Standards for 

particulate matter is an exercise that answers the question about the quantity of 

health effects that are regarded as “acceptable”, rather than an exercise that 

ensures the prevention of the occurrence of health effects associated with 

exposure to particulate matter. This is best illustrated by South Africa’s National 

Ambient Air Quality Standards for PM2.5, which, as explained above, will become 

stricter over time.  This is so not because people in South Africa will somehow 

become more vulnerable to exposure to pollution over time, but because South 

Africa has concluded that the quantity of health effects caused by exposure to 

particulate matter will be less “acceptable” in the future.   

 

56. It is simply not true, as the Second Respondent puts it, that since “ambient air 

quality will be in compliance with the national ambient air quality standards, except 

for nominal exceedances of the daily ambient particulate objective”, this “does not 

result in a change in the health risk profile of nearby communities compared to the 

baseline.” Emissions from the project would cause quantifiable increases in health 

effects, the extent of which only a Health Impact Assessment would uncover.  It is 

submitted that, absent this information, a decision to grant the project approval 

would be inadequately informed and premature. In the Appeal, the Appellant 

addressed the impacts of coal-fired power stations on human health, including the 

economic costs. These impacts collectively have an adverse effect on the overall 

                                                           
11 WHO Guidelines for Air Quality available at 
http://www.meteogalicia.es/datosred/infoweb/caire/informes/OTROS/GL/guidelinesWHO.pdf 
 p41. 
 

http://www.meteogalicia.es/datosred/infoweb/caire/informes/OTROS/GL/guidelinesWHO.pdf
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growth, development and productivity of South Africa, and must be given due 

consideration when applications for authorisation are considered. It is reiterated 

that the First Respondent failed to do so. 

 

57. The Appellant reiterates the content of paragraphs 84-88 and 121–127 of the 

Appeal. 

Carbon dioxide emissions and climate change 

58. In paragraph A3 of the summary response, the Second Respondent claims that 

the only unmitigated impact of the Project, from a climate change perspective, is 

the carbon dioxide emissions. It goes on to state that the “Polluter Pays Principle 

would apply via carbon taxes when such regulations are implemented in SA”.  

 

59. The Appellant points out that the Polluter Pays Principle does not only apply to the 

Second Respondent once carbon taxes are implemented. Section 2(4)(p) of 

NEMA sets out the Polluter Pays Principle as follows: 

 

“The costs of remedying pollution, environmental degradation and consequent 

adverse health effects and of preventing, controlling or minimising further pollution, 

environmental damage or adverse health effects must be paid for by those 

responsible for harming the environment.” 

 

60. This principle is also articulated in NEMA’s section 28, which deals with the “duty 

of care and remediation of environmental damage”.  This section provides that: 

 

“(1) Every person who causes, has caused or may cause significant pollution or 

degradation of the environment must take reasonable measures to prevent 

such pollution or degradation from occurring, continuing or recurring, or, in so 

far as such harm to the environment is authorised by law or cannot reasonably 

be avoided or stopped, to minimise and rectify such pollution or degradation of 

the environment.” 

 

61. This duty of care and remediation applies to significant pollution or degradation 

that (a) occurred before the commencement of NEMA; (b) arises or is likely to 
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arise at a different time from the actual activity that caused the contamination; or 

(c) arises through an act or activity of a person that results in a change to pre-

existing contamination.12 

 

62. The persons on whom this section imposes an obligation to take reasonable 

measures, include an owner of land or premises, a person in control of land or 

premises or a person who has a right to use the land or premises on which or in 

which any activity or process is or was performed or undertaken, or any other 

situation exists, which causes, has caused or is likely to cause significant pollution 

or degradation of the environment.13 

 

63. It must be noted that a person may be found liable under this section without the 

need to establish fault or unlawful conduct.  This was confirmed in the Bareki v 

Gencor judgment,14 where the court found that the obligation to take reasonable 

corrective measures in relation to pollution were strict - i.e. fault in the form of 

negligence or intention was not a requirement to establish liability. This principle 

applies to all forms of pollution and liability applies retrospectively to historical 

pollution. 

 

64. The carbon tax regime – which has already been substantially delayed, primarily 

due to opposition by industry - is intended to be a means of incentivising increased 

energy efficiency and a decrease in South Africa’s greenhouse gas emissions. 

Comment has been invited on draft carbon tax legislation. In the interim, all 

industries, including the Second Respondent, are required to take reasonable 

measures to minimise their CO2 emissions to prevent further harm from occurring, 

continuing or recurring and to comply with all other legislation and licences relating 

to CO2 emissions.    

 

65. In paragraph 99.4, the Second Respondent claims that it would be “nonsensical” 

and “unreasonable” to have expected it to have assessed climate change and its 

consequences on water resources and potential adaptation to such 

                                                           
12 NEMA s28(1A). 
13 NEMA s28(2). 
14 2006 (1) SA 432 (T). 
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consequences, “given the global nature of green-house gases and climate change 

and the conflicting research and perspectives about the effects of green-house 

gases and climate change”. It also claims that it could not do climate impact 

studies because “legislative development in EIAs regarding climate change 

studies are not yet in place in order to provide guidance”.  

 

66. Similarly, at paragraph 111, the Second Respondent alleges that it was not 

required by the DEA to assess climate change impacts, but fails to provide any 

proof of correspondence or communication with the DEA in this regard. This 

approach is unacceptable to the Appellant and fails to comply with the 

requirements of NEMA and the EIA Regulations, 2010.  

 

67. The nature and scope of EIAs, as set out in this legislation, makes clear that climate 

change impacts have to be addressed and considered. NEMA section 24(4)(a)(iv) 

and the EIA Regulations, 2010 require that the EIA process ensures an 

investigation of the potential consequences for or impacts on the environment of 

the activity and an assessment of the significance of those potential consequences 

or impacts.15   The FEIR must contain an assessment of each identified potentially 

significant impact.16    As this Project, being a coal-fired power station, will clearly 

through its operation, emit significant GHGs and further exploit an already scarce 

water resource, climate change is a potentially significant impact, which, in terms 

of NEMA, should have been comprehensively considered and assessed in the EIA 

process.   

 

68. The Appellant points out that a recent application by Transnet for an environmental 

authorisation to deepen and widen berths at its Durban container terminal was 

rejected by the DEA on grounds that the applicant failed to give adequate 

consideration to climate change impacts.17 

 

                                                           
15 Section 24(4)(a)(iv) 
16 Regulation 31(2)(l) NEMA EIA Regulations, 2010. 
17 http://www.bdlive.co.za/business/transport/2014/01/20/transnets-durban-port-plan-earns-
climate-change-denialist-gibe 
 

http://www.bdlive.co.za/business/transport/2014/01/20/transnets-durban-port-plan-earns-climate-change-denialist-gibe
http://www.bdlive.co.za/business/transport/2014/01/20/transnets-durban-port-plan-earns-climate-change-denialist-gibe
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69. The Appellant reiterates that there are legal obligations to consider climate change 

issues in the EIA process and that the failure to do so is one of the bases on which 

the Authorisation should be set aside. 

 

70. The Appellant notes the reference to “conflicting research” about the impacts of 

GHG gases and climate change, as well as the Second Respondent’s failure to 

refer to any specific examples to substantiate this claim. The fact that GHGs and 

climate change are of a “global nature” does not change the fact that their impacts 

are also local. It certainly does not absolve the Respondents of their legal 

obligations to consider these impacts. 

 

71. The Appellant went into great lengths in its Appeal to explain the effects that climate 

change would have on water resources, human health, biodiversity, and the marine 

and fishing industry. It was explained that South Africa is a party to international 

obligations that require it to set internationally-binding emission reduction targets, 

and it has undertaken to make commitments for national contributions towards 

GHG emission reductions for the period 2020-2030.  On the basis of these 

obligations and the legislative requirements, the Second Respondent has a 

corresponding duty to ensure that any potential emissions that would have an 

effect on climate change are assessed and considered. 

 

72. The Appellant accordingly reiterates the content of paragraphs 103 - 118 of the 

Appeal and restates the position that Second Respondent ought to have assessed 

the climate change impacts of the Project, and that the First Respondent should 

have refused to grant the Authorisation as a result of the failure to assess these 

impacts. 

 

73. Ad paragraph 83.2: The Second Respondent is proposing to build a power plant 

based on subcritical steam conditions that are inherently less efficient than a power 

plant based on supercritical (or ultra-supercritical) stream conditions.  The May 

2014 FEIR for the project states: 
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"Each of the four 150 MW units will consist of a single subcritical drum type, reheat 

circulating fluidised bed (CFB) boiler."18 

 

74. As the Second Respondent should be aware, power plants based on sub-critical 

steam conditions are inherently less efficient than power plants based on 

supercritical or ultra-supercritical steam conditions, achieving 12-29% reductions 

in emissions of CO2 and other pollutants per unit of energy generated, compared 

to plants using an identical combustion chamber.  There is no technical justification 

for the Second Respondent to claim that it could not build a power plant using a 

CFB boiler and design the plant to use more efficient supercritical or ultra-

supercritical steam conditions.  The Appellant refers, in this regard, to the following 

press release by a CFB equipment manufacturer Alstom, on their Advanced 

Circulating Fluidised Bed technology: http://www.alstom.com/press-

centre/2013/10/alstom-introduces-advanced-circulating-fluidised-bed-boiler-/ 

 

75. Ad paragraphs E of the summary response; 109-110: the Second Respondent 

states that: 

 

“(T)he DoE has called for coal based IPP submissions… [t]he DEA had to balance 

the climate change responsibilities against SA's need for more coal based power 

stations. Ultimately, the DOE will decide which of the authorised IPPs will go 

ahead to implementation... 

The Appellant has highlighted in [paragraphs] 103 to 109, the government’s 

obligation to balance climate change responsibilities with social and economic 

development needs. The prevailing social and economic development needs 

cannot be ignored. The Appellant cannot merely by virtue of the fact that the 

authorisation was granted, summarily conclude that the First Respondent had not 

considered these factors. If this logic is to prevail, any authorisation can simply be 

set aside because the balancing of consideration does not suit an Appellant’s one-

sided agenda. 

Moreover, the white paper on climate change indicates that it is a matter that 

requires multi-faceted and multi-tiered interventions, which by no stretch of the 

                                                           
18 KiPower FEIR May 2014 at p23. 

http://www.alstom.com/press-centre/2013/10/alstom-introduces-advanced-circulating-fluidised-bed-boiler-/
http://www.alstom.com/press-centre/2013/10/alstom-introduces-advanced-circulating-fluidised-bed-boiler-/
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imagination places a de facto bar on new much needed CBIPP developments in 

accordance with public policy. If these facts are juxtaposed with the Appellant’s 

repeated but unsubstantiated contentions as to local environmental impacts, 

which are dispelled by the various responses in this document, there can be no 

doubt that the First Respondent had acted rationally in granting the authorisation..”  

 

76. The Second Respondent claims that it is unnecessary to evaluate the impact of the 

Project on the climate.  As already explained, this assertion is, it is submitted, 

completely incorrect and demonstrates that the Second Respondent 

misunderstands the purpose of the EIA process.  

 

77. If the Second Respondent is implying that it does not need to evaluate the impact 

of its proposed coal-fired power plant on climate because the impact on the climate 

of burning coal is already known, and DoE should have considered this already 

when it called for coal-based independent power plant (IPP) submissions , then it 

should equally be true that there is no need to evaluate any other impacts of 

burning coal, such as the emission of particulate matter and other toxic pollutants, 

because those impacts would also be known. It is clearly not the case that the 

DoE’s considerations, in light of its mandate to ensure the exploration, 

development, processing, utilisation and management of South Africa's mineral 

and energy resources,19 can absolve the First and Second Respondent of their 

obligations to evaluate environmental impacts as part of the Authorisation process.  

 

78. While it may be true that one government body has decided that independent coal-

fired power plants are desirable, it is the responsibility of the DEA to review the 

likely environmental impacts of site-specific proposals and determine whether to 

issue an environmental authorisation to that specific project. Disclosure of the likely 

climate change impacts must be done in a comprehensive way so that interested 

and affected parties can review the submissions, understand the likely impacts, 

and submit comments to the decision-maker – in this case, the DEA.  

 

                                                           
19 http://www.energy.gov.za/files/au_frame.html as accessed on 3 March 2016. 

http://www.energy.gov.za/files/au_frame.html
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79. Evaluating the environmental and social impacts of a government decision, such 

as building a coal-fired power plant, is exactly what the EIA process is for. It is 

known that burning coal is a major contributor to climate change and poor health 

impacts. Approving an FEIR that does not include a robust evaluation of the likely 

impacts of the Project on climate change and plans for mitigation and adaptation 

is clearly unreasonable and is a ground for the appeal of the Authorisation. 

The fact that the Project will form part of the coal baseload IPP bidding 

process 

80. Ad paragraphs A8 and D of the summary response, 62 - 76: the Second 

Respondent makes several assertions to the effect that the Project is a part of the 

coal-based IPP process and it will be up to the DoE to determine which of the IPPs 

should proceed. The Second Respondent also claims inter alia that “the use of coal 

to produce electricity is in the public’s interest as per the DOE’s IRP”.   

 

81. Ad paragraph 63: the Second Respondent states that: 

 

“The IRP is not a project/activity that could be subject to an EIA process. Rather, 

it sets out government policy to address the forecasted energy demand for the 

country. This project aligns to government policy and as such is determined to be 

needful and desirable to SA.  

 

The importance of project specific need and desirability motivation is not disputed. 

However, the apparent insinuation of the Appellant that the need and desirability 

of a project of this nature bears no relevance to the IRP is entirely unfounded. 

Although the Applicant was not required to adhere to GN 891 due to the timing of 

the application, the EIR read as a whole with the Needs and Desirability section 

substantially underpins the tenets and objectives of GN 891 in any event…” 

 

82. The Second Respondent misconstrues the Appellant’s argument that the Second 

Respondent inappropriately relied on general statements in the Integrated 

Resource Plan (IRP) to demonstrate the need and desirability of the project, rather 

than providing independent and full consideration of this important issue.   
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83. Regulation 31(2)(f) of the EIA Regulations, 2010 states that an EIA report must 

contain all information that is necessary for the competent authority to consider 

the application and to reach a decision and must include a description of the need 

and desirability of the proposed activity. The EIA process is a distinctly separate 

process from the IRP process and brings in specific considerations that are absent 

in energy planning.  The need and desirability of a specific proposed energy 

generation project cannot rely on a broad need outlined in the IRP process as its 

sole justification.  

 

84. Contrary to the Second Respondent’s assertions, the Appellant is not challenging 

the very nature of energy planning.  Instead, the Appellant is participating in the 

decision-making process defined by law and raising appropriate questions about 

the Second Respondent’s compliance with EIA requirements at the appropriate 

time, through the appropriate means.   

 

85. Integrated resource planning is but one step in the energy planning process.  South 

Africa’s IRP includes extremely limited analysis of the environmental impacts of 

various energy generation methods and no analysis of social impacts. The 

Appellant is aware that the DoE had embarked on a project to assess the 

externalities of energy sources identified in the IRP and the Integrated Energy Plan 

(IEP) in 2014. However, this process appears to have stalled.  

 

86. While the Appellant acknowledges that the IRP is one step in energy planning that 

guides specific proposals for electricity generation projects, the lack of 

environmental and social analysis in the IRP process highlights the importance of 

conducting rigorous assessment of these impacts once a specific project is 

proposed. 

 

87. At issue here is the Second Respondent’s specific proposal for a coal-fired power 

plant.  The FEIR must include analysis of the need and desirability for this 

proposed power plant – in this location, at this time.  To reiterate, it does not suffice 

to rely on a general determination in the IRP - a plan that does not include an 

analysis of site-specific social and environmental impacts - that electricity 

generated from coal is likely to be part of the country’s overall energy portfolio. 
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88. A decision about the need for some new coal-fired electricity generation within the 

context of South Africa’s electricity planning process is significantly different from 

the determination of the need and desirability of a particular coal-fired power plant 

in an EIA process.   

 

89. At paragraph D of the summary response, the Second Respondent states that:  

“Many of the Appellants arguments constitute no more than an attempt to draw 

the very nature of the IRP and the DOEs call for CBIPPs into question. This appeal 

is not the appropriate forum for such an attack in principle. While a comprehensive 

impact assessment, recommendations and commitment regarding appropriate 

management and mitigations measures as well as a critical evaluation by the DEA 

(as was produced) in this regard is critical, it is not the function of the Applicant 

(who is entirely bound by the parameters set by this call for CBIPPs) to question, 

the wisdom of this established and approved policy in its impact assessment.  

If the Appellant wishes to challenge established and approved national policy, it is 

required to approach an appropriate court or other forum in this regard.” 

90. This further demonstrates that the Second Respondent misunderstands the 

requirement to independently evaluate the need and desirability of a project during 

the EIA process.  

 

91. In 2007, the Constitutional Court of South Africa addressed a similar issue in a 

parallel decision-making process.  In Fuel Retailers Association of Southern Africa 

v. Director-General: Environmental Management, Department of Agriculture, 

Conservation and Environment, Mpumalanga Province and Others,20 the Court 

considered an application for leave to appeal in a case considering whether the 

Department of Agriculture, Conservation and Environment of Mpumalanga 

province had improperly permitted construction of a filling station without required 

environmental and socio-economic assessment.  At the heart of the Court’s 

discussion is whether the analysis of need and desirability of rezoning a parcel of 

land to allow for a filling station under town planning laws could later fill the need 

                                                           
20 (CCT67/06) [2007] ZACC 13; 2007 (10) BCLR 1059 (CC); 2007 (6) SA 4 (CC) (7 June 
2007). 
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for such consideration by the environmental authority.  The Court clearly stated 

that consideration of need and desirability for these two different decision making 

purposes could not be interchanged.  The Court held:  

 

“There is a fundamental flaw in this approach. Need and desirability are factors 

that must be considered by the local authority in terms of the Ordinance. The local 

authority considers need and desirability from the perspective of town-planning 

and an environmental authority considers whether a town-planning scheme is 

environmentally justifiable. A proposed development may satisfy the need and 

desirability criteria from a town-planning perspective and yet fail from an 

environmental perspective. The local authority is not required to consider the 

social, economic and environmental impact of a proposed development as the 

environmental authorities are required to do by the provisions of NEMA.”21  

 

92. This same analysis applies to the situation at hand.  The determination of need 

under a nationwide electricity planning process that does not take the environment 

and social impacts into consideration, cannot be interchanged with the 

determination of need and desirability required in terms of the EIA process.  The 

IRP process is designed to choose the best electricity sources without considering 

the environment or social impacts.  That is the very reason that this second step, 

considering those impacts, exists.  The need and desirability of this project must 

be independently considered for the environmental assessment.  The assessment 

cannot simply adopt the need as articulated in the IRP. 

 

93. While the Appellant acknowledges that the FEIR was not required to comply with 

the yet-to-be published 2014 Need and Desirability guideline, the Second 

Respondent states that the need and desirability section of its EIA does indeed 

comply with the new guideline. The Appellant disagrees - the Guideline states very 

clearly that the consideration of need and desirability relates to, amongst others, 

the nature, scale and location of development being proposed.22  These issues 

were not adequately considered. 

                                                           
21 At para. 85. 
22 Department of Environmental Affairs, Guideline on Need and Desirability, Integrated 
Environmental Management Guideline Series 9, Notice 891 of 2014, at p14. 
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94. The Guideline explains that need and desirability must be considered by the 

developer, his/her independent EAP, the specialists, and the competent 

authority.23  Interested and affected parties must also be afforded an opportunity 

to make representation in terms of their views, in terms of the need and desirability 

considerations.24 It is submitted that it is appropriate for the Appellant to question 

the adequacy of the need and desirability evaluation of the Project at this time.  It 

is inappropriate for the EIR simply to state that another document explains the 

need.  Rather, a full explanation of need and desirability must be included in the 

EIR so that affected parties are afforded an opportunity to comment. 

 

95. At paragraph 76 of the summary response, the Second Respondent states that:  

 

“In considering the application it is not for the DEA to speculate about the 

Applicant’s project financing options and viability. Financing of the project is an 

entirely different matter to “economic desirability”, which was assessed in the 

EIR and the socio-economic assessment attached to the EIR. The Appellant 

conflates two entirely unrelated financial/economic concepts.” 

 

96. The Appellant contends that the financial viability of a project goes to the crux of 

its operation and will determine its existence and survival. The financing of the 

Project is intrinsically linked with the Second Respondent’s ability to abide by the 

numerous mitigation measures proposed in the FEIR and to address and prevent 

future degradation. 

 

97. The Second Respondent once again fails to provide any material evidence of the 

financial feasibility of the Project in substantiation of its economic desirability.   

 

98. The Appellant reiterates the contents of paragraphs 62 – 76 and 143 of the Appeal 

in relation to the need for an assessment of the Project’s need and desirability. 

 

99. The Appellant also points out that the Second Respondent is obliged, in terms of 

Volume 2 Part 1, section 4.1.3 of the Legal Qualification Criteria of the Bid 

                                                           
23 At p13 
24 At p13.   
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submission in the Request for Proposal requirements, to advise the DoE about the 

Appeal, and must also make the appeal, responding statement and answering 

statement available when it submits the bid.  It is also required to address whether 

the Appeal: goes to the heart of the relevant key environmental consents; affects 

the key activities required for the Project; and is capable of timeous resolution. The 

Appellants submit that the overall nature and scope of the Appeal goes to the heart 

of the Authorisation granted to the Second Respondent and certainly affects the 

key consents and activities, as the Appellant provides good grounds for the 

Authorisation to be set aside. If the Appeal has not been finalised by the time of 

bid submission by the Second Respondent, the Appellant submits that the DoE 

should, “consider the Bidder’s Bid Response as being insufficient to pass the 

threshold requirement for this Qualification Criterion”.25  

 

100. In the circumstances, the Appellant submits that, insofar as the Appeal is still 

pending by the date of bid submission, the DoE ought to exercise its discretion 

to regard the Second Respondent’s bid response as failing to meet the legal 

qualification criteria, and excluding it from consideration as a bidder. 

The need to address existing degradation 

101. In  paragraph 95.1, the Second Respondent states that: 

 

“…any adverse effects will be sufficiently mitigated as per the EMPr and Design 

Report and such mitigation will be paid for by the Applicant. The Applicant is 

taking full responsibility for the environmental liabilities of all three its 

subsidiaries, namely Delmas Coal, Ikhwezi Colliery and the proposed KiPower 

Power Plant. 

 

Any transfers of liability pertain to the release of obligations of other mining 

entities under the MPRDA and which does not detract from the obligations 

imposed on the Applicant.” 

 

                                                           
25 Volume 2 Part 1, section 4.1.3 of the Legal Qualification Criteria of the Bid submission in 
the Request for Proposal requirements dated 15 December 2014.  
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102. However, in paragraph 41, the Second Respondent claims that it is not required 

“to absorb external environmental liabilities regarding the pre-existing state of the 

site”. The Second Respondent states that existing degradation is due to a 

number of activities, including mining, agriculture and infrastructure 

development. It states that degradation due to mining is addressed in terms of 

the MPRDA and NEMA and that Delmas Coal and Ikhwezi Colliery have 

approved EMPRs in terms of which they are required to rehabilitate the areas.  

 

103. In this regard, the Appellant points out that the Second Respondent is incorrect.  

The Supreme Court of Appeal in Harmony Gold Mining Company Ltd v Regional 

Director: Free State Department Of Water Affairs & Others26 held that the duty 

to take reasonable measures to uphold the duty of care in s19(1) of the National 

Water Act27 was not territorially-limited to land where the activity generating the 

pollution was taking place.  The case arose from a series of directives which were 

issued in terms of s19(3) of the NWA to a number of mines operating in the 

Klerksdorp-Orkney-Stilfontein-Hartbeesfontein (KOSH) basin. Harmony Gold, 

challenged one of these directives on the basis that the reasonable measures it 

was required to take could only be effected on its own land, and not on land 

owned, controlled or used by another. It was unsuccessful and appealed to the 

Constitutional Court. The Constitutional Court dismissed the appeal and held that 

Harmony Gold remained liable for the cost of pumping and treating acid mine 

drainage despite no longer owning or mining the land.28 

 

104. It follows therefore, that where pollution of a water resource occurs or might occur 

as a result of activities on land, the person who owns, controls, occupies or uses 

the land in question is responsible for taking measures to prevent pollution of 

water resources.  The Second Respondent may therefore be held liable for the 

activities of its subsidiaries, Delmas Coal and Ikhwezi Colliery where their mining 

activities have resulted in environmental degradation. 

 

                                                           
26 2014 (3) SA 149 (SCA) 
27 Act 36 of 1998 
28 Harmony Gold Mining Company Ltd v Regional Director:Free State Department of Water 
Affairs and Others (971/12) [2013] ZASCA 206; [2014] 1 All SA 553 (SCA); 2014 (3) SA 149 
(SCA) (4 December 2013) 
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105. In paragraph 74.4.2 (sic), the Second Respondent disputes that the Project is 

aimed at addressing Delmas Coal’s existing discard, indicating that this is 

Delmas Coal’s responsibility. However, according to the Second Respondent, “it 

may be possible to use up the existing discard as a fuel source in the future”.   

 

106. In the Appeal, the Appellant clearly conveyed the Second Respondent’s failure 

to provide an assessment of the potential environmental impacts of using discard 

coal in the future. Such assessment should have been requested by the First 

Respondent before issuing the Authorisation, because addressing the potential 

environmental problems that arise from the use of discard coal in the future will 

be a lot more difficult, if not impossible.  For instance, the poor quality coal will 

mean that there will be more PM and CO2 emissions, and although the Second 

Respondent claims that the CFB technology will be sufficient to abate the 

emissions, it is not clear whether this technology will actually be effective. In 

addition, the poor quality of the discard coal has the result that its potential 

negative impacts on rivers and water systems are more serious, and that it has 

the potential to create persistent dust problems that will affect the health of 

workers and other residents in the surrounding areas. The Appellant stands by 

the submissions in the Appeal and reiterates the contents of paragraph 75.4.2.    

Impacts on Water  

107. Ad paragraphs 32-33: The Second Respondent states that: 

 

“In terms of water supply, water is being sourced from Rand Water. Water will 

not be sourced from the Wilge River catchment, thus it will not impact on the 

Wilge River in terms of use. …The water usage of the power plant will be 

significantly lower than other existing coal based power stations due to the level 

of re-use and the inclusion of a treatment process to allow for re-use of dirty 

water…” 

 

108. The Appellant seeks to clarify that the Appeal did not state that water would be 

taken from the Wilge River. Instead, the Appellant stated  that  “[t]he Project is to 

span the Wilge River (with the power plant to the west and the ADF to the east 

of the river) in a province of such significant water shortage that it has been 
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declared a drought disaster area.  The hydrological sensitivity of the Wilge River 

is significant, in particular because the primary aquifer in the area is highly 

susceptible to surface-induced impacts and activities due to its intrinsic 

unconfined and semi-unconfined piezometric conditions. The FEIR specifically 

acknowledges that the Department of Water Affairs and Sanitation (“DWS”) has 

made public its intention to declare the Wilge River catchment “a Class 2 river 

system in order to seek to protect Mpumalanga’s water resources” meaning that 

“no new impacts will be tolerated within this catchment. 

 

The Wilge River forms part of the Olifants Catchment Water Management Area 

and the largest sub-catchment of the Limpopo Basin (the Wilge River sub-

catchment adjacent to the site drains a relatively small area before reaching a 

confluence with the Olifants River). The Wilge and Olifants Rivers are both 

stressed catchments, due to the extent of coal mining and industrial development 

in the region, and have little or no assimilative capacity for additional pollutants.”  

 

109. The Appellant stands by the submissions in paragraphs 32-36 of the Appeal and 

restates the position that the proposed Project will cut across two significantly-

stressed water catchments in a sensitive area, creating the risk that pollutants 

could flow into the catchments.  This will have potential impacts on the quality of 

water supplied to residents in the area, as well as an effect on the supply of 

water, in terms of the quantity available for use. This would negatively impact 

downstream users and exacerbate the demand for an already finite resource.   

 

110. In addition, the Project falls within an area of critical biodiversity, water shortage 

and hydrological sensitivity. Mpumalanga was also declared a disaster area in 

November 2015 due to water scarcity. The Second Respondent’s disregard of 

the impacts on water resources demonstrates the failure to address existing 

water uses and the Project’s impacts on existing water users, including 

impoverished and subsistence water users in the HPA. The situation will not 

improve unless the over-abstraction and destruction of these water-bearing 

ecosystems is addressed. 
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Impacts on vulnerable and disadvantaged people 

 

111. In paragraph A5 of the summary response, the Second Respondent states that: 

 

111.1. there are no unfair or discriminatory effects on vulnerable and 

disadvantaged people in relation to ambient air quality; and 

 

111.2. “There are no adverse impacts on local water resources. Similarly there 

are no unfair or discriminatory effects on vulnerable and disadvantaged 

people in this respect”.   

 

112. The Appellant disputes these unsubstantiated claims. There was no proper 

identification of the adverse effects on water, nor was there a health impact 

assessment of the Project’s effect on air quality.  Vulnerable and disadvantaged 

people are likely to be worst impacted by the Project, and this failure to pursue 

environmental justice is one of the bases on which the Authorisation should be 

set aside. 

 

Failure to meet NEMA section 2 Principles  

 

113. Ad paragraph 13 & 13.1: The Second Respondent states that: 

 

 “The Appellant has not indicated in what specific manner the DOE has failed to 

meet the NEMA section 2 principles. To the extent that the Appellant attempts 

to justify these remarks in the appeal points below, the Applicant respond 

accordingly. As per the various responses in this document below, it becomes 

obvious that these averments carry no weight. The Appellant’s contentions in 

this paragraph are therefore denied.” 

 

114. The Appellant points out that it did not refer to the DoE in this regard, but instead 

to the DEA, as First Respondent and decision-maker in respect of the 

Authorisation. Further, the Appeal includes a detailed explanation as how the 

NEMA Principles were contravened. The Appellant reiterates the content of 

paragraphs 79-118 of the Appeal in this regard. 
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APPELLANT’S REQUEST FOR CONDONATION 

115. The Appellant delivered the Appeal on 10 December 2015.  The Responding 

Statement was submitted by the EAP on 28 January 2016. Consequently, the 

Appellant’s Answering Statement was due on Monday 29 February 2016. It is 

being filed on 4 March 2016. 

 

116. Condonation is hereby sought in terms of section 47C of NEMA and regulation 

63(3) of the EIA Regulations, 2010.  In terms of NEMA section 47C, “the Minister 

or an MEC may extend, or condone a failure by a person to comply with, a period 

in terms of this Act or a specific environmental management Act, except a period 

which binds the Minister or MEC.” In terms of regulation 63(3) of the EIA 

Regulations, 2010, “the Minister, MEC, Minister of Mineral Resources or 

designated organ of state, as the case may be, may, in writing, on good cause 

extend the period within which responding statements in terms of sub-regulation 

(1) or an appellant’s answering statement in terms of sub- regulation (2)(b) must 

be submitted.” 

 

117. It is submitted that there is good cause to grant such condonation, for the reasons 

set out below. 

 

118. The Appellant’s attorneys, the Centre for Environmental Rights, foresaw that an 

extension of time would be required for the submission of this Answering 

Statement, and, in correspondence to the DEA’s Appeals Directorate on 25 

February 2016, set out why such extension was requested and why there was 

good cause to grant such request. The Appellant requested an additional 7 

calendar days (from 29 February 2016) to deliver the Answering Statement on 

or before Monday 7 March 2016.  

 

119. The Appeals Directorate acknowledged receipt of the request on 26 February 

2016, indicating that it awaited the Answering Statement by 7 March 2016. This 

appears from annexure Q hereto. Also on 26 February 2016, the Appellant, 

through its attorneys, advised the respondents that: it was unlikely to be in 

position to file its Answering Statement by 29 February 2016; it would do so by 7 
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March 2016; and that it would seek good cause for this extension. This appears 

from annexure R hereto. 

 

120. The Appellant submits that there is good cause to grant condonation for the late 

submission of the Answering Statement when regard is given to: the extent of 

the delay; the explanation for the delay; the prejudice to the parties if the 

condonation is granted; and the prospects of success of the Appeal.  

 

121. Firstly, the extent of the lateness is negligible – 4 days. 

 

122. In relation to the explanation for the delay, the subject matter of this appeal is 

complex and involves issues of significant importance for the Appellant and other 

interested and affected parties.  The new information raised in the Responding 

Statement, as well as the new ground of appeal which has arisen from the fact 

that the EAP itself submitted the Responding Statement, have necessitated 

considered input not only from the Appellant’s legal advisors, but also from 

various technical experts. The Appellant and the organisations it represents 

require a reasonable opportunity to consider the draft Answering Statement in 

consultation with its legal advisors and technical experts.  The Centre and the 

Appellant are both non-profit organisations, with limited access to technical 

expertise.  In addition, the community groups represented by the Appellant have 

limited access to facilities and resources, which makes it more difficult – and 

means that it has taken longer - for them to evaluate and consider the Answering 

Statement. NEMA and the EIA Regulations, 2010, require that vulnerable and 

disadvantaged groups be afforded the opportunity to participate fully in 

environmental governance. 

 

123. As explained in the Appeal and in Answering Statement, the Project has potential 

to impact significantly on human health and the environment, particularly air 

quality and water.  The Project falls within the HPA in Mpumalanga Province. 

The HPA was declared in November 2007 because of the high levels of air 

pollution in the area, a situation which persists today, with attendant significant 

health impacts on its residents.  This situation is a matter of serious concern for 

the Appellant, with industrial sources being the largest contributors of air 
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pollutants. As highlighted in the Appeal and in this statement, the development 

of an additional coal-fired power station in the HPA will negatively impact 

emissions in the area, exacerbating the already poor air quality. In addition, the 

Project falls within an area of critical biodiversity, water shortage and hydrological 

sensitivity. Mpumalanga was also declared a disaster area in November 2015 

due to water scarcity.  

 

124. For these and other reasons set out in the Appeal and this statement, the issues 

raised in the appeal are of extreme importance to the Appellant and the 

community groups it represents, and also to other residents in the HPA and, more 

broadly, to other South Africans. The Appellant maintains that there was no 

proper consideration of the Project’s significant negative impacts, and submits 

that the Appeal has good prospects of success – for the reasons set out in the 

Appeal and in this Answering Statement. 

 

125. Given the importance of the issues raised in the appeal, the Appellant will be 

prejudiced if it is deprived of the opportunity to ventilate these adequately in its 

Answering Statement. In contrast, it is submitted that the Respondents are not 

prejudiced by the late filing of the Answering Statement.  Although the Appeal 

suspends the Authorisation in terms of NEMA, section 43(7), the Project will be 

considered as part of the DoE Coal Baseload Independent Power Producer 

Procurement Programme (CBLIPPPP). In terms of legal requirements published 

by the DoE in December 2015, bidders must comply with specific qualification 

criteria and requirements before they submit their bid to the DoE.   

 

126. Amongst these requirements are environmental consents and proof of water 

availability.  Our client understands that the Second Respondent has not even 

submitted its bid for consideration to the DoE. It indicates in paragraph 72 of the 

Responding Statement that it will do so by 8 March 2016, which was supposed 

to be the initial deadline for the second bid submission. However, it now appears 

from the CBLIPPPP website that the “bid window 2 submission” dates have been 

postponed and new dates will to be communicated in due course.29 The 

                                                           
29 https://ipp-coal.co.za/  

https://ipp-coal.co.za/
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Appellant assumes that the Second Respondent will therefore submit its bid only 

by the new bid submission deadline, which is yet to be announced. 

 

127. Even if the Second Respondent were to submit its bid by the next bid submission 

phase of the CBLIPPPP, such bid would still need to be evaluated; whereafter, 

preferred bidders would be announced. Projects are expected to reach financial 

close about 6 months after the preferred bidders are announced. In other words, 

the Second Respondent is, in any event, not yet able to commence with the 

activities authorised by the Authorisation which has been appealed. There is 

simply no basis on which it could be prejudiced by a decision to grant the 

Appellant an additional 4 days within which to deliver its Answering Statement. 

 

128. It is further submitted that the late delivery of the Answering Statement will not 

result in any prejudice to the DEA, the Second Respondent, or to the 

administration of justice, especially when regard is had to the short period of the 

extension requested, and the reasonableness of the explanation for this request. 

The balance of convenience favours the Appellant. 

 

129. For all the reasons above, it is submitted that there is good cause to extend the 

period for submission of the Answering Statement: the period of the extension 

sought is short; there is a good explanation for the extension requested; the 

appeal has good prospects of success; the Appellant will be prejudiced if the 

extension is not granted; and the Respondents will not suffer prejudice if it is 

granted. 

 

CONCLUSION 

 

130. In the circumstances and in light of the many flaws in the Authorisation, the 

Appellant seeks condonation for the late delivery of this Answering Statement 

and repeats its request that the Authorisation for the Project be set aside.  
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DATED at CAPE TOWN on this the 4th day of MARCH 2016 

__________________________________ 

CENTRE FOR ENVIRONMENTAL RIGHTS 
Appellant’s Attorneys 
2nd Floor Springtime Studios 
1 Scott Road 
Observatory 
Cape Town 
7925 
Tel: 021 447 1647 
Email: rhugo@cer.org.za 
Ref: RH/CER 34.18 

 
 
TO:   THE DIRECTOR: APPEALS AND LEGAL REVIEW 
                 DEPARTMENT OF ENVIRONMENTAL AFFAIRS 
                 Mr Z Hassam 
                 Environment House 
       473 Steve Biko 
       Arcadia 
       Pretoria 
       0083 

      Private Bag X447 
                 Pretoria 
                 0001 
       Tel: 012 399 9356 

      By email: appealsdirectorate@environment.gov.za 
       DEA Ref: 12/12/20/2333     
           
AND TO THE FIRST RESPONDENT 

 Chief Director: Integrated Environmental Authorisations                
  Department of Environmental Affairs  
  Sabelo Malaza 

                 By email: smalaza@environment.gov.za        
  
 
AND TO: THE SECOND RESPONDENT 
 Kuyasa Mining (PTY) LTD 
        Private Bag X7250 
        Emalahleni  

 1035 
  Tel No: 013 656 3659 
  By email: ayanda@kuyasamining.co.za   

mailto:appealsdirectorate@environment.gov.za
mailto:smalaza@environment.gov.za
mailto:ayanda@kuyasamining.co.za
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 By email: anelle@jaws.co.za; vanzyl@jaws.co.za;  
psewmohan@iburst.co.za 
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