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Attention: Mr Z Hassam 
 
Dear Sir 
 

RESPONDING STATEMENT TO THE APPEAL SUBMITTED BY THE CENTRE FOR 
ENVIRONMENTAL RIGHTS (CER) 
 

INTEGRATED ENVIRONMENTAL AUTHORISATION IN TERMS OF THE NATIONAL 
ENVIRONMENTAL MANAGEMENT ACT, 1998: GN R543/544/545/546 AND THE NATIONAL 
ENVIRONMENTAL: WASTE ACT, 2008: GN 718 : THE CONSTRUCTION OF A 600MW 
INDEPENDENT POWER PLANT AND ASSOCIATED INFRASTRUCTURE FOR KIPOWER (PTY) LTD 
NEAR DELMAS, MPUMALANGA PROVINCE 

DEA REFERENCE NUMBER: 12/12/20/2333 
 
The attached responding statement is submitted on behalf of the project Applicant, Kuyasa 
Mining (Pty) Ltd acting on behalf of KiPower (Pty) Ltd in order to address the various points of 
appeal raised by the CER in its submission dated 10 December 2015.   
 
We note that in terms of R543, Regulation 1(2), 1(3) and 63(1), the submission deadline for the 
responding statement to the CER Appeal is 28 January 2016 (which takes into account the 
exclusion period of 15 December to 2 January). 
 
The attached responding statement is structured to match the paragraph numbering in the 
appeal submission from the CER, specifically its Annexure A. 
 
Should you have any queries regarding the attached Responding Statement, or require any 
information whatsoever with regard to the appeal points raised by the CER, please do not 
hesitate to contact the undersigned. 
 
Yours faithfully 
 
 
 
Marius van Zyl 
Project EAP 
for Jones & Wagener 
 
Document source: C:\Alljobs\C182 Kuyasa IPP\Correspondence\DEA\Appeal 
Response\c182_LET_RevA_PS_MvZ_Coverletter_RespondingStatement_CERappeal.doc.    Document template: corLet_12r0.dotx 
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Environmental Authorisation for a 600 MW Independent Power Producer (IPP) coal fired power plant and 
associated infrastructure for KiPower (Pty) Ltd near Delmas in Mpumalanga 

(DEA Ref No: 12/12/20/2333) 

Responding Statement 
Appeal Submitted by the Centre for Environmental Rights 

28 JANUARY 2016 
Response to the Appeal submission made by the Centre for Environmental Rights (CER)   

on behalf of groundWork, Pietermaritzburg on 10 December 2015 

 
The response is structured according to the appeal submission from the Centre for Environmental Rights (CER), submitted on 10 December 2015, specifically 
its Annexure A. A summary response to key points in the appeal is provided below. The following comments regarding the appeal should be noted: 

• Allegations in the appeal which are not germane or relevant to the determination of this appeal must be disregarded.  
• If the Appellant wished to receive a meaningful response, they should have clearly set out the primary facts on which they wish to rely for their 

conclusions or submissions. In almost all appeal points, the Appellant bases secondary conclusions without establishing the primary facts upon which 
those “conclusions” are based.     

• The appeal is in places drafted in a haphazard and incoherent fashion, which in turn renders a coherent response difficult or near impossible. In many 
instances, the Appellant’s point in the appeal is difficult to discern and in some instances, impossible. To the extent that the Applicant does respond to 
vague assertions for the benefit of the proceedings, the Appellant should be precluded from attacking those submissions on the basis that the 
Applicant may have missed the point which they attempted to raise.  

• The Appellant also restates or reiterates countless points of law that in itself does not constitute any point in appeal.   
• Likewise, the Appellant seeks to attack administrative proceedings that falls within the ambit of other legislation and notably, which proceedings have 

not yet been concluded. This tactic by the Appellant places the Applicant in an invidious position. While it can defend each and every assertion by the 
Appellant in that respect, the Applicant would then be drawn into a debate on extraneous matters in an appeal where there is no appeal body capable 
of adjudicating that debate.   

• To the extent that the Applicant does respond to assertions in respect of its Atmospheric Emissions Licence (AEL), Integrated Water Use Licence 
Application (IWULA) or other applications for the benefit of clarification, the Appellant should be precluded from attacking those submissions in return. 

 
Lastly, it is important to note that this Responding Statement refers to information in the EIR (Report No.: JW189/13/C182, May 2014) and its Addendum 
(Report No.: JW72/15/C182 Rev 1, May 2015), and specifically, that no new information of material consequence has been provided in this document. Thus, a 
further response from the Appellant is not anticipated, as a result. 
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SUMMARY RESPONSE 
This summary provides the Applicant’s response to key points in appeal that were raised by the CER. Detailed responses are provided per paragraph and 
number in the Table below. 

A.  NEMA PRINCIPLES 
The Appellant claims that the First Respondent (the Department of Environmental Affairs) has failed to meet the NEMA principles. Our responses to each 
appeal point as per the Table below however illustrate that this averment carries no weight. More specifically, our various responses illustrate clearly, amongst 
others, that: 

1. The EMPr, and the conditions in the EA, ensures sufficient protection of the environment such that human health and safety will not be compromised. 
Moreover, measures to enhance social benefits were included in the EMPr.  

2. The EMPr and the conditions in the EA include measures to prevent, minimise, mitigate and manage potential adverse impacts such that potential 
impacts will be within acceptable standards. Where potential impacts could not be mitigated, it was highlighted in the EIR for consideration by the DEA. 
The use of a non-renewable resource, viz. coal, was motivated based on the Department of Energy’s (DOE) Integrated Resource Planning (IRP) 
document and the call for bids by the DOE for coal fired independent power producers (Tender No: DOE/010/2014/15). 

3. Potential impacts were assessed and where required, preventative, minimisation, mitigation and management measures were included in the EMPr. 
The costs for such measures will be borne by the Applicant and therefore fulfils the Polluter Pays Principle. The only unmitigated impact, from a 
climate change perspective, is the carbon dioxide emissions. The Polluter Pays Principle would apply via carbon taxes when such regulations are 
implemented in SA. In addition, the EMPr for the project requires that the Applicant contributes towards research on the sequestration of carbon 
dioxide. 

4. The entire application ensured the most practicable integration of the various environmental regulations and requirements as outlined in the EIR in 
Sections 1.5 to 1.7. 

5. With regards to disadvantaged and vulnerable people: 
a. Please refer to the par 9 (a) and (b) below with respect to ambient air quality. Accordingly, there are no unfair or discriminatory effects on 

vulnerable and disadvantaged people. 
b. There are no adverse impacts on local water resources. Similarly there are no unfair or discriminatory effects on vulnerable and disadvantaged 

people in this respect. 
6. The public participation process met the requirements of the EIA Regulations and included activities that are additional to those required in the EIA 

Regulations, such as: 
a. extension of commenting time frames when requested by IAPs; 
b. additional media advertising; 
c. meetings with IAPs; 
d. visits to communities by the public participation practitioners to obtain comments and concerns verbally and in the language of choice of IAPs. 
e. transportation to the public meeting for representatives of the Sub-Highway Community living in close proximity to Delmas Coal and the 

proposed power plant location. 
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7. The DEA had to weigh the additional carbon dioxide emissions against the DOE’s IRP, which includes additional coal fired power generation. The 
Circulating Fluidised Bed (CFB) boiler technology to be used at KiPower has several environmental benefits over the traditional Pulverised Coal (PC) 
boiler technology as outlined in Section 3.2 of the EIR. 

8. The use of coal to produce electricity is in the public’s interest as per the DOE’s IRP. The emissions from the power plant will be sufficiently low so as 
not to have adverse health impacts on local communities (EIR Section 7.1). 

9. In terms of impacts of the project: 
a. In terms of air quality, the point source emissions are well within the national emission standards. In terms of current ambient quality, there are 

no annual exceedances of the national ambient air quality objectives and there are only nominal daily exceedances of the ambient air quality 
objectives in respect to particulates (in Figure 1 below, the blue isopleth indicates compliance of the daily ambient PM10 objective, whilst the 
pink isopleth indicates the zone for which the PM10 objective may be exceeded for 4 days of the year and the yellow isopleth indicates the zone 
for which the PM10 objective may be exceeded for 5 days of the year for the baseline condition). The air quality impact assessment illustrates 
that this project will retain the status of no annual exceedances and will cause only a nominal variation in the existing daily exceedances with 
regards to particulates (in Figure 2 below, the blue isopleth indicates compliance of the daily ambient PM10 objective, whilst the pink isopleth 
indicates the zone for which the PM10 objective may be exceeded for 4 days of the year and the yellow isopleth indicates the zone for which the 
PM10 objective may be exceeded for 5 days of the year).  Accordingly, the project will not result in a change in the health risk profile of any 
community and therefore a health impact assessment was not warranted.  Please also refer to par. b below regarding the context of the 
Highveld Priority Area  (HPA)  

b. The Appellant makes much of health concerns relating to air impacts, amongst others, due to the fact that the project will be located within the 
Highveld Priority Area (HPA).  The Appellant fails, however, to grasp the fundamental reality that the very purpose of the HPA is to address and 
bring into compliance existing non-compliant sources of emissions, particularly in the hotspot areas, in order to ensure that compliant 
developments may thrive. Pursuant to this logic and objective, the HPA does not preclude new developments in its plan. Given the nominal 
contribution of the KiPower IPP power plant project to local ambient particulate levels, it is expected that the ongoing implementation of the 
HPA will not only eradicate the nominal contribution of the project (see par 1.9 a above) but will also eradicate the nominal daily exceedances 
noted in the baseline assessment of daily particulates. 

c. In terms of water resources, there will be no discharges to the Wilge River except during extreme rainfalls, and in such cases, the discharge, 
when unavoidable, will be treated water that will meet the resource water quality objectives of the Wilge River. The wetland offset strategy will 
enhance the existing wetlands functionality and ensure protection of wetland areas since all the wetland offset projects will be implemented on 
land already controlled by Kuyasa Mining (EIR Section 9 provides the full impact assessment findings for the project ). 
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Figure 1: Isopleths indicating the baseline levels of compliance with the daily PM10 ambient air objective (from Final EIR) 
 
 

Figure 2: Isopleths indicating the levels of daily PM10 ambient air during the operational phase of the project (from EIR) 
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B. NEMA SECTION 24(O)1 
The Appellant claims that the First Respondent (the Department of Environmental Affairs) has failed to comply with Section 24(O)1 of the NEMA. Our 
responses to each appeal point as per the Table below however illustrate that this averment carries no weight. More specifically, our various responses 
illustrate clearly, amongst others, that: 

1. The pollution, environmental impacts or environmental degradation that could likely be caused are detailed in the EIR and Addendum to the EIR and 
mitigation is provided for in the EMPr. 

2. Measures to prevent, control, abate or mitigate any pollution, substantially detrimental environmental impacts or environmental degradation are 
detailed in the EIR and the approved EMPr. The EA requires that the EMPr is implemented and complied with. 

3. The applicant is a new company and therefore it has no track record. The holding company, Kuyasa Mining, has two mines (Ikhwezi Colliery and 
Delmas Coal). Both these mines have approved EMPRs under the MPRDA, and are in the process of improving environmental performance in 
consultation with various authorities. In addition, the DOEs RFP for CBIPP requires that the bidder form appropriate partnerships to ensure adequate 
operational knowledge and experience in the execution of the project,  

4. The EIR detailed the considerations of alternatives, including the selection of the most appropriate technology for coal fired generation. 
5. All required information was submitted to the DEA. 

C.  NEMA SECTION 24(4) 
 The Appellant claims that the First Respondent (the Department of Environmental Affairs) has failed to comply with Section 24(4) of the NEMA. Our 
responses to each appeal point as per the Table below however illustrate that this averment carries no weight. More specifically, our various responses 
illustrate clearly, amongst others, that: 

1. The EIR and the specialist investigations attached to the EIR detail findings and recommendations that are in line with the general objectives of 
integrated environmental management and were the basis for the First Respondent’s decision regarding the project. 

2. The EIR details the potential consequences of the project and detailed mitigation is provided in the EMPr. 
3. The public participation process is detailed in the EIR indicating reasonable opportunity to participate in the EIA and other licensing processes.  

D NEED AND DESIRABILITY OF THE PROJECT AND THE CBIPP BID 
The Appellant has insinuated that the need and desirability of a project of this nature should not rely on the DOE’s IRP. This project aligns to approved 
government policy and prevailing social and economic development needs cannot be ignored. The Appellant insinuates that coal power demand must be 
ignored, based on the fact that a need for improved emission control is expressed for the area. Such an unbalanced and broad sword approach to multi-
faceted strategic interventions cannot be countenanced and a decision based on such a one-sided approach to the triple bottom line approach to 
environmental management (i.e. social, ecological and financial) can likewise not be justified. 
Further, although the Applicant was not required to adhere to the DEA’s Need and Desirability Guideline, GN 891 of 20 October 2014, due to the timing of the 
application, the EIR read as a whole with the project motivation section substantially underpins the bulk of the tenets and objectives of GN 891 in any event.  
As quoted from the Need and Desirability guideline regulations: 
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‘Ultimately development must not exceed ecological limits in order to secure ecological integrity, while the proposed actions of individuals must be measured 
against the short-term and long-term public interest in order to promote justifiable social and economic development - i.e. ensuring the simultaneous 
achievement of the triple bottom-line.’ 
 

Many of the Appellants arguments constitute no more than an attempt to draw the very nature of the IRP and the DOEs call for CBIPPs into question. This 
appeal is not the appropriate forum for such an attack in principle. While a comprehensive impact assessment, recommendations and commitment regarding 
appropriate management and mitigations measures as well as a critical evaluation by the DEA (as was produced) in this regard is critical, it is not the function 
of the Applicant (who is entirely bound by the parameters set by this call for CBIPPs) to question, the wisdom of this established and approved policy in its 
impact assessment. If the Appellant wishes to challenge established and approved national policy, it is required to approach an appropriate court or other 
forum in this regard. 
 

E. CLIMATE CHANGE CONSIDERATIONS 

1. The Appellant states in several of its appeal points that the First Respondent had not taken into account the climate change implications of the project 
and therefore should not have authorised the project. While SA is in the process of implementing several renewable energy projects, additional base 
load electricity can and will only come from coal based power stations. Thus the DOE has called for coal based IPP submissions. The DEA had to 
balance the national climate change responsibilities against SA's need for more coal based power stations. The lack of electricity is seen as one of the 
inhibitors of growth in South Africa by many economists and politicians (http://www.fin24.com/Economy/Eskom/Zuma-Energy-shortage-a-serious-
obstacle-to-growth-20150830 and http://www.fin24.com/Economy/IMF-predicts-growth-below-15-for-SA-20151006). The Appellant cannot merely by 
virtue of the fact that the authorisation was granted, summarily conclude that the First Respondent had not considered the climate change implications 
of the project. If this logic is to prevail, any authorisation can simply be set aside because the balancing of consideration does not suit an Appellant’s 
one-sided agenda. Moreover, the white paper on climate change indicates that it is a matter that requires multi-faceted and multi-tiered interventions, 
which by no stretch of the imagination places a de facto bar on new much needed (and emission compliant) Coal Based Independent Power Producer 
(CBIPP) developments in accordance with public policy. If these facts are juxtaposed with the Appellant’s repeated but unsubstantiated contentions as 
to environmental impacts, which are dispelled by the various responses in this document, there can be no doubt that the First Respondent had acted 
rationally in granting the authorisation. 

2. It also seems from the appeal submission, that the Appellant expects of the Applicant to have assessed climate change and its consequences on 
water resources and the potential adaptation (presumably of the project) to such climate change consequences. Such a requirement is not feasible 
given the global nature of green-house gases and climate change and the conflicting research and perspectives about the effects of green-house 
gases and climate change. Given the above and the fact that the legislative development in EIAs regarding climate change studies are not yet in place 
in order to provide guidance for purposes of individual environmental authorisation applications, there is no existing structure or parameters for an 
assessment methodology in this respect, and accordingly this point of appeal should be dismissed.  
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F. CUMULATIVE IMPACTS 
The Appellant claims that cumulative impacts are either not assessed or inadequately assessed in the EIR and as a result the First Respondent neglected to 
consider the cumulative impacts of the project. As indicated in the EIR, Section 9.4, “cumulative impacts for the most projects are difficult to quantify due to 
insufficient baseline information, uncertainty in other future developments in the area and a lack of regional and national coordination of information on 
environmental media.” Therefore, Section 9.4 of the EIR provides a qualitative assessment of the cumulative impacts, based on the quantified impacts of the 
project in comparison to the baseline status. In this regard, the detailed responses in the Table below reiterate the findings of the EIR, in that air quality 
impacts would be nominal, there would be no routine water quality impacts and any discharges would meet the Wilge River’s interim water resource quality 
objectives, the water usage has been optimised and is very low for this type of development, and local and national socio-economic benefits would be 
realised. The impact of CO2 emissions has been addressed under point 5 of this summary above as well as in the detailed responses in the Table below. 
 
G. WETLAND OFFSETS 

 
These impacts are detailed in the EIR and the accompanying biodiversity assessment. It is noted that the classification of wetlands was done per the 
prescribed methodology of the DWS. It is noted that mitigation measures are indicated in the EMPr and a detailed wetland offset strategy is included in the 
EMPr (and IWULA).  This impact has therefore been adequately assessed and addressed in the EIR and EMPr. The off-set strategy has since been 
presented and discussed with the DWS and the DWS raised no issues or fatal flaws. 
 
Existing degradation is due to a number of different activities such as mining, agriculture and infrastructure development. Any degradation due to the activities 
of the mines are governed by the MPRDA and now also the NEMA. Delmas Coal and Ikhwezi Colliery have approved EMPR’s in terms of which they are 
required to rehabilitate these areas.  
 
The Applicant as an entity is required to assess and offset physical features as they are found. The Applicant is in not required, either morally or legally, to 
absorb external environmental liabilities regarding the pre-existing state of the site. The Appellant appears consequently concerned that the pre-existing 
condition of the site will no longer be accounted for and insinuates that the mines would be unduly “rewarded”, ostensibly as a consequence of the wetland 
offsets. This is not the case. As alluded to above, any obligations under the MPRDA with respect to closure and rehabilitation of the mines, will include any 
degradation of land prior to the commencement of the KiPower project. For instance, any reduction in wetland class value as a direct consequence of the 
activities of the mine prior to the KiPower project, is not removed from the mine’s rehabilitation liabilities.  
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 APPEAL SUBMISSION COMMENT RESPONSE FROM KIPOWER (PTY) LTD  

AND JONES & WAGENER (PTY) LTD 

INTRODUCTION 
1. This is an appeal to the Honourable Minister of Environmental Affairs (the 

“Appeal” to the “Minister”), directed at the Director: Appeals and Legal Review of 
the Department of Environmental Affairs (“DEA”), to set aside the decision of the 
Chief Director: Integrated Environmental Authorisations of the DEA (as “First 
Respondent”) dated 21 October 2015 to grant an integrated environmental 
authorisation (the “Authorisation”) to Kuyasa Mining (Pty) Ltd (the “Second 
Respondent”) on behalf of its subsidiary, KiPower (Pty) Ltd (the “Applicant”). 

Noted. 

2. The Authorisation is granted in terms of section 24L of the National 
Environmental Management Act, 1998 (“NEMA”) and permits the Second 
Respondent (“on behalf of” KiPower) to undertake specific activities (the 
“Authorised Activities”), listed as environmental activities under section 24 of 
NEMA read with the NEMA Environmental Impact Assessment Regulations, 
2010 (the “EIA Regulations 2010”) and as waste management activities under 
section 20 of the National Environmental Management: Waste Act, 2008 
(“NEMWA”) read with Government Notices 718 of 2010 and 921 of 2013, in 
connection with the establishment of a 600 megawatt (“MW”) independent coal-
fired power plant and associated infrastructure near Delmas in Mpumalanga, 
South Africa (the “Project”). 

Noted. 

3. As attached marked Annexure B, groundWork (the “Appellant”) was provided 
with the Authorisation by email dated 22 October 2015 (the “Notification”). Noted. 

4. The Appellant submits that the Appeal should succeed and the Authorisation 
granted to the Second Respondent by the First Respondent should be set aside 
because the First Respondent’s decision to authorise the Project is unlawful in 
that it failed to comply with NEMA, NEMWA and the National Environmental 
Management: Air Quality Act, 2004 (“NEMAQA”) in the manner detailed below. 
Further, the conditions of the Authorisation are vague and unenforceable with 
the Authorisation failing to give effect to the constitutional environmental and 
public participation rights. 

It is denied that the decision is in any manner unlawful and that the conditions of 
the Environmental Authorisation (EA) are “vague and unenforceable”. The 
Appellant does not substantiate these claims in this paragraph. Where the 
Appellant attacks specific issues further in its appeal, the Applicant or 
Environmental Assessment Practitioner (EAP) has responded below. 

5. The Appellant further submits that there are grounds for judicial review under 
the Promotion of Administrative Justice Act, 2000 (“PAJA”) because the 
Authorisation comprises administrative action that inter alia: 
5.1. failed to comply with a mandatory and material procedure or condition 
prescribed by the empowering provision; 
5.2. was procedurally unfair; 
5.3. is unconstitutional or unlawful; 
5.4. was taken because of the consideration of irrelevant considerations and the 
failure to consider relevant considerations; 
5.5. is not rationally connected to the information before the First Respondent in 
making the Authorisation or to the reasons provided by the First Respondent for 

There are no specific information provided by the Appellant to indicate the 
following: 
1. which mandatory, material procedure or condition was not complied with; 
2. which administrative action was procedurally unfair; 
3. which administrative action was unconstitutional or unlawful; 
4. which irrelevant considerations were considered by the DEA, and which 
relevant considerations were not considered by the DEA; 
5. in what manner the EA is not rationally connected to the information provided 
to the DEA, or which reasons provided by the DEA are not rationally connected 
to the EA; and 
6. in what manner, or which conditions, or for what reason the EA is considered 
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 APPEAL SUBMISSION COMMENT RESPONSE FROM KIPOWER (PTY) LTD  

AND JONES & WAGENER (PTY) LTD 

the Authorisation; and 
5.6. is so unreasonable that it could have been granted by no reasonable 
person. 

unreasonable by the Appellant.  
 
To the extent that the Appellant attempts to justify these remarks in the appeal 
points raised below, the Applicant or EAP responds accordingly. As per the 
various responses below, it becomes obvious that these averments carry no 
weight. The Appellant’s contentions in this paragraph are therefore denied. 

6. The Appeal is lodged on behalf of the Appellant in terms of section 43(1) of 
NEMA, which provides that “any person may appeal to the Minister against the 
decision taken by any person acting under a power delegated by the Minister 
under [NEMA] or a specific environmental management act”, read with chapter 7 
of the EIA Regulations 2010 which provides for the submission of a notice of 
intention to appeal within 20 days of the date of an environmental authorisation 
and the submission of the appeal within 30 days of such notification. The 
Appellant is further required to notify the Second Respondent (as representative 
of the Applicant) of its intention to appeal and indicate the availability of the 
Appeal for inspection. 

Noted. 

7. In line with the above requirements, the Appeal follows the submission of a 
notice of intention to appeal to Mr Z Hassam, Director: Appeals and Legal 
Review of the DEA, copying the Second Respondent on behalf of the Appellant 
on 10 November 2015 as attached marked Annexure C. As reflected at 
Annexure D, the DEA confirmed receipt of this notice on the same date and 
advised that the appeal submissions are due on 10 December 2015. The notice 
of intention to appeal specifically provides that: “In relation to the regulation 
60(3) requirements of the EIA 2010 Regulations to inform the applicant where 
and for what period the appeal submission will be available for inspection by the 
applicant, we will furnish the applicant directly with a copy of [its] appeal 
submissions, thereby rendering it unnecessary to give notice of the time and 
place for an inspection of the appeal submissions.” 

Noted. 

8. Pursuant to NEMA section 43(7), and as set out in the Notification, an appeal 
under section 43 “suspends an environmental authorisation, exemption, 
directive, or any other decision made in terms of [NEMA] or any other specific 
environmental management Act, or any provision or condition attached thereto.” 

Noted.  

PARTIES 
9. The Appellant is an environmental justice organisation that works with South 

and Southern African communities on environmental justice and human rights 
issues focusing on coal, climate and energy justice, waste and environmental 
health. The Appellant represents a number of community groups (namely: 
Greater Middelburg Residents’ Association; Guqa Environmental Community 
Service; Highveld Environmental Network; Association for Environmental 
Defence; Mpumalanga Youth Against Climate Change and Wonderfontein 
Resettlement Forum) and seeks to improve the quality of life of vulnerable 

Noted. 
 
It is noted that the Appellant and the listed community organisations were 
registered IAPs during the EIA process and therefore received all IAP 
correspondence that was issued during the EIA process, since the registration 
of each organisation into the process. 
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 APPEAL SUBMISSION COMMENT RESPONSE FROM KIPOWER (PTY) LTD  

AND JONES & WAGENER (PTY) LTD 

people in South and Southern Africa through assisting civil society to have a 
greater impact on environmental governance. 

10. As such, the Appellant has legal standing to enforce environmental laws 
(including “a principle contained in Chapter 1, or of any provision of a specific 
environmental management Act, or of any other statutory provision concerned 
with the protection of the environment or the use of natural resources”) in terms 
of NEMA section 33 in that it inter alia acts: “(c) in the interest of or on behalf of 
a group or class of persons whose interests are affected; (d) in the public 
interest; and (e) in the interest of protecting the environment.” The Appellant is a 
registered interested and affected party (“I&AP”) in respect of the Applicant’s 
application for the Authorisation (the “Application”) and has submitted a number 
of comments as part of this process (as further detailed at paragraph 43 below). 

It is assumed that the Appellant refers to section 32 and not section 33. 
Section 32 is activated by a “breach” of one or other provision of the NEMA. No 
such breach has occurred.  Accordingly, the Appellant’s right to launch this 
appeal does not arise from the provisions of section 32. 

11. The First Respondent is the Chief Director: Integrated Environmental 
Authorisations, cited in his official capacity as the signatory of the Authorisation. Noted. 

12. The Second Respondent is the holding company of Delmas Coal (Pty) Ltd 
(“Delmas Coal”) and iKhwezi Colliery (Pty) Ltd (“iKhwezi Colliery”) as well as the 
Applicant. As detailed below, a fundamental premise of the Project is its 
proximity to Delmas Coal and iKhwezi Colliery because it is intended to function 
on a low cost basis to use the discard low grade coal of Delmas Coal and to 
rehabilitate iKhwezi Colliery’s open cast Pit H. Indeed, the Final Environmental 
Impact Assessment Report dated May 2014 (the “FEIR”) promotes the Project 
as a “mouth-of-mine power plant”. We note that, although it appears that the 
Applicant is to operate the Project, the Authorisation permits the undertaking of 
the Authorised Activities by the Second Respondent on behalf of Applicant. 

The Appellant’s statement that the project is intended to use “discard low grade 
coal” from Delmas Coal is not true, since the project will use run of mine coal, 
which includes low grade coal but is not restricted to low grade coal. 
The Appellant’s statement that the project is “intended” to “rehabilitate …Pit H” 
is also not true in the sense that the Project is not “intended” for this purpose but 
that the site selection process identified the location within which Pit H is 
present, as the most feasible site for ash disposal, and the use of this location 
will require specialised rehabilitation of Pit H prior to its use for this project. 
 
The Appellant also appears to make the disingenuous and short sighted 
argument that the EA should be denied, simply because its implementation may 
also benefit other entities and will address existing potential pollution sources. 
One would expect a more constructive engagement from an entity that purports 
to act in the interest of the environment. 
 
Please also refer to the responses at point 20 and 96 below. 

GROUNDS OF APPEAL 
13. The Appellant submits that the decision to grant the Authorisation be set aside 

by the Minister because the First Respondent has failed to comply with the 
following requirements for the authorisation of environmental and waste 
management activities under NEMA and NEMWA (in the manner set out at 
paragraphs 77 to 145 below): 

The Appellant has not indicated in what specific manner the DOE has failed to 
meet the NEMA principles. To the extent that the Appellant attempts to justify 
these remarks in the appeal points below, the Applicant respond accordingly. As 
per the various responses in this document below, it becomes obvious that 
these averments carry no weight. The Appellant’s contentions in this paragraph 
are therefore denied. 

13.1 The First Respondent has failed to apply the principles upheld by NEMA section 
2 (the “NEMA Principles”) that inter alia serve as guidelines by reference to 
which any organ of state must exercise any function when taking any decision in 

The Appellant has not indicated in what specific manner the DOE has failed to 
meet the NEMA section 2 principles. To the extent that the Appellant attempts to 
justify these remarks in the appeal points below, the Applicant respond 
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terms of NEMA or other laws concerning the protection of the environment. The 
NEMA Principles contravened by the First Respondent include that the 
Authorisation: 
13.1.1. does not comprise environmental management that places people and 
their needs at the forefront of its concern, and serves their physical, 
psychological, developmental, cultural and social interests equitably; 
13.1.2. is not socially, environmentally and economically sustainable- 
sustainable development requires the consideration of all relevant factors 
including: the avoidance of pollution, disturbance and degradation or, if not 
possible, its minimisation and remedy; the responsible and equitable use and 
exploitation of non-renewable resources; and the adoption of a risk-averse and 
cautionary approach; 
13.1.3. fails to account for the “Polluter Pays Principle” which entails that the 
costs of remedying pollution, environmental degradation and consequent 
adverse health effects and of preventing, controlling or minimising further 
pollution, environmental damage or adverse health effects must be paid for by 
those responsible for harming the environment; 
13.1.4. does not allow for the integration of environmental management so as to 
pursue the “best practicable environmental option” with the intergovernmental 
co-ordination and harmonisation of environmentally related policies, legislation 
and actions; 
13.1.5. does not pursue environmental justice so as to prevent unfair 
discrimination, in particular against vulnerable and disadvantaged people; 
13.1.6. was not reached following the participation of all I&APs in environmental 
governance with decisions to account for the interests, needs and values of all 
I&APs22 and made openly and transparently, and access to information 
provided in accordance with the law; 
13.1.7. does not discharge all environmentally-related global and international 
responsibilities in the national interest, in particular those relating to climate 
change; 
13.1.8. fails to hold the environment in public trust (with the beneficial use of 
environmental resources to serve the public interest and the environment 
protected as the people's common heritage); and 
13.1.9. does not afford specific attention to the management and planning 
procedures of sensitive, vulnerable, highly dynamic or stressed ecosystems 
(such as wetlands), especially where subject to significant human resource 
usage and development pressure. 

accordingly. As per the various responses in this document below, it becomes 
obvious that these averments carry no weight. The Appellant’s contentions in 
this paragraph are therefore denied. 
 
The compliance of the First Respondent is detailed in the response summary 
above. 

14. The First Respondent has failed to comply with the obligations under NEMA 
section 24O(1) to “comply with this Act” and to account for all relevant factors, in 
particular those including: 
14.1. the pollution, environmental impacts or environmental degradation “likely 

The Appellant has not indicated in what specific manner the DOE has failed to 
meet the NEMA section 24O(1) requirements. To the extent that the Appellant 
attempts to justify these remarks in the appeal points below, the Applicant 
responds accordingly. As per the various responses below, it becomes obvious 
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to be caused if the application is approved”; 
14.2. measures to prevent, control, abate or mitigate any pollution, substantially 
detrimental environmental impacts or environmental degradation; 
14.3. the Applicant’s ability to implement mitigation measures and to comply 
with any conditions in relation to the Authorisation; 
14.4. feasible and reasonable alternatives, modifications or changes to the 
activity that may minimise environmental harm; 
14.5. information contained in the application form, reports, comments, 
representations and other documents submitted under NEMA to the competent 
authority regarding the Application; and 
14.6. any guidelines, departmental policies, and environmental management 
instruments and any other information in the possession of the competent 
authority relevant to the Application. 

that these averments carry no weight. The Appellant’s contentions in this 
paragraph are therefore denied. Please also refer to the response summary 
above. 

15. The First Respondent has failed to comply with NEMA section 24(4) in inter alia 
the failure to ensure with regard to the Application: 
15.1. “that the findings and recommendations flowing from an investigation, the 
general objectives of integrated environmental management laid down in this 
Act and the principles of environmental management set out in section 2 are 
taken into account in any decision made by an organ of state in relation to any 
proposed policy, programme, process, plan or project”; 
15.2. “the investigation of the potential consequences for or impacts on the 
environment of the activity and assessment of the significance of those potential 
consequences or impacts;” and 
15.3 adequate public information and participation procedures with the 
reasonable opportunity to participate in such procedures. 

It is denied that the First Respondent failed to comply with NEMA section 24(4) 
in any manner whatsoever. There is no attempt by the Appellant to substantiate 
this remark. To the extent that the Appellant attempts to do so in the appeal 
points below, the Applicant responds accordingly. As per the various responses 
below, it becomes obvious that these averments carry no weight. Please also 
refer to the response summary above.  

16. The First Respondent has failed to comply with regulation 8 of the EIA 
Regulations, 2010 which requires that, when considering an application, the 
competent authority has regard to NEMA sections 24O and 24(4) “as well as the 
need for and desirability of the activity”, and regulation 34(2) read with regulation 
31(2)(l)(i) of the EIA Regulations, 2010 which requires a competent authority to 
reject an environmental application if it does not - inter alia - contain an 
assessment of each identified potentially significant impact including cumulative 
impacts. 

The need and desirability for the project is detailed in the EIR. The assessment 
of each identified potentially significant impact is detailed in the EIR and the 
supporting specialists’ assessments. The cumulative impacts are discussed in 
the EIR. Therefore, the DEA has taken into consideration Regulation 8, 34(2) 
and 31(2)(l)(i).  
 
The Appellant has not indicated in what specific manner the DOE has failed to 
comply with Regulation 8. To the extent that the Appellant attempts to justify 
these remarks in the appeal points below, the Applicant responds accordingly. 
As per the various responses below, it becomes obvious that these averments 
carry no weight. The Appellant’s contentions in this paragraph are therefore 
denied. 

17. Fundamentally, and pursuant to the contraventions detailed above, the 
Authorisation falls to be set aside because it comprises an unreasonable and 
unjustifiable limitation of the constitutional right to an environment not harmful to 
health or well-being and protected for the benefit of present and future 

The contraventions indicated in points 13 to 17 are vague and do not contain 
specific details indicating in what manner the DEA has failed to comply with its 
obligations. To the extent that the Appellant attempts to justify these remarks in 
the appeal points below, the Applicant responds accordingly. As per the various 
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generations through reasonable and other legislative measures as well as the 
constitutional right of access to information. 

responses below, it becomes obvious that these averments carry no weight. The 
Appellant’s contentions in this paragraph are therefore denied. 

18. Pursuant to the First Respondent’s non-compliance, the Appellant submits that 
the resultant Authorisation is vague and unenforceable and there are grounds 
for judicial review under the Promotion of Administrative Justice Act, 2000 
(“PAJA") because the Authorisation comprises administrative action that inter 
alia: 
18.1. failed to comply with a mandatory and material procedure or condition 
prescribed by the empowering provision; 
18.2. was procedurally unfair; 
18.3. is unconstitutional or unlawful; 
18.4. was taken because of the consideration of irrelevant considerations and 
the failure to consider relevant considerations; 
18.5. is not rationally connected to the information before the First Respondent 
in making the Authorisation or to the reasons provided by the First Respondent 
for the Authorisation and 
18.6. is so unreasonable that it could have been granted by no reasonable 
person. 

Please refer to the response at Point 5 and 17 above. 
  

THE PROJECT 
Description 
19. As described in the Authorisation and the FEIR, the infrastructure entailed in the 

Project is considerable. It includes: 
19.1. a 600 MW power plant comprising four circulating fluidised bed (“CFB”) 
technology to burn coal and produce electricity with a footprint of approximately 
339 899m2 to 350 533m2, and including significant water and waste 
management infrastructure such as coal and sorbent (limestone) stockpiles, 
large fuel oil tanks, water separation and collection facilities, water treatment 
plants and sewage treatment works; 
19.2. an ash disposal facility (“ADF”) with a footprint of approximately 1 768 
588m2 to store the ash generated from the power plant (and which iKhwezi 
Colliery’s un-rehabilitated Pit H is to form part). As with the power plant, the ADF 
entails significant water and waste management infrastructure, including clean 
and dirty storm water separation facilities, dams, and platforms for the unloading 
of ash prior to disposal; 
19.3. many transportation routes (and associated service roads) to and from the 
Project including: 
19.3.1. a conveyor of approximately 960m long to transfer ash from the power 
plant to the ADF; 
19.3.2. bridges over the Wilge River to link the power plant (to the west of the 
river) and the ADF (to the east of the river) and to function as: (i) a conduit for 
the ash conveyor, water pipelines and other utilities; and (ii) a road bridge; 

Noted without specific admission as to the accuracy of the contents.  
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19.3.3. a conveyor of approximately 1722m long to transfer coal and sorbent 
from Delmas Coal to the power plant and a sorbent conveyor of approximately 
812m long to transfer sorbent from the rail yard to overland coal conveyors; 
19.3.4. the extension of the Delmas Coal railway: (i) by approximately 400m to 
the north; (ii) to the south to allow train redirection; and (iii) for the provision of a 
sorbent offloading facility; 
19.3.5. pipelines between the power plant and the ADF; and 
19.3.6. an upgraded access road and additional intersections from the R50. 

20. The underlying premise of the Project is its proximity to Delmas Coal and 
iKhwezi Colliery. As set out at paragraph 12 above, the Second Respondent is 
the holding company in respect of Delmas Coal and iKhwezi Colliery as well as 
the Applicant. It appears to be the Second Respondent’s intention that the 
proposed coal station functions to use the discard low grade coal of Delmas 
Coal and to rehabilitate iKhwezi Colliery’s open cast Pit H for use as part of the 
ADF. Pit H is threatening to contaminate the surrounding environment with 
pollutants such as acid mine drainage due to iKhwezi Colliery’s failure to comply 
with its requirements in terms of the Mineral and Petroleum Resources 
Development Act, 2002 (“MPRDA”) and NEMA. 

Please refer to the responses at point 12 above and point 96 below.  
The project concept is a mouth of mine power station, utilising coal only from 
Delmas Coal. Ikhwezi Colliery is not currently operational. The technology 
selection (CFB) for the power plant will allow for a wider range of coal grades to 
be burned in the power station, thus allowing for run of mine coal to be fed to the 
power plant, without separation of low grade coal and therefore no discard will 
be produced from the coal fed to the KiPower power plant. 
 
Pit H is not currently discharging to the environment as indicated in Par 7.3 of 
the Final EIR. Delmas Coal monitors water quality in the Wilge River upstream 
and downstream of Ikhwezi Colliery on a monthly basis and the results for 
upstream and downstream water quality is similar and does not indicate 
deterioration of water quality between these two points in the river.  
The removal of acidic water from Pit H is required to ensure that the Pit H water 
level remains below that of the Wilge River and does not seep towards the 
Wilge River in the long term. It will also ensure that acidic water in the pit does 
not build up and react with the overburden lying in the pit, or for this project, with 
the ash that would be disposed in the pit. The additional management measure 
of ensuring the Pit H water level remains below the level of the Wilge River is to 
ensure that no seepage to the Wilge occurs in the long term. 
 
This oblique statement is misleading on two counts with respect to the project 
description in the EIR: 

• Coal from Ikhwezi Colliery will not be used in the power plant. 
• Pit H is not currently discharging to the environment and does not 

impact on the surface and ground water environment. The risk to 
ground water and the Wilge River, once the pit is backfilled, has been 
considered and management measures have been included in the 
EMPr. 
 

As will become increasingly evident from the responses below, the Appellant 
relies exclusively on incorrect, vague, misleading or unsubstantiated statements 
and assumptions in its appeal, as it does in this instance. 
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21. Delmas Coal, iKhwezi Colliery and the intended location of the Project are 
situated approximately 20km to the south-east of the town of Delmas in the 
Victor Khanye Municipality within the Nkangala District Municipality of 
Mpumalanga, South Africa. It is the nature of this location, when considered with 
the characteristics of the Project that gives rise to many of the grounds for 
appeal against the Authorisation. In this regard, the Project falls within the 
Highveld Priority Area (“HPA”), and an area of critical biodiversity, water 
shortage and hydrological sensitivity. The sensitive nature of this environment 
and the environmental implications that arise pursuant to the Project are more 
comprehensively detailed below. 

Noted. 
 
It is noted that the critical biodiversity areas are associated with the Wilge River 
and its tributaries. The project layout was optimised to be positioned outside of 
these areas as far as possible. Therefore, sensitive areas are not underlying all 
elements of the project, and where they do or may be affected, the areas have 
been comprehensively identified and classified in accordance with relevant 
policy documents, approved procedures and best practice, as detailed in the 
biodiversity specialist assessment attached to the EIR. In addition, to win back 
any unavoidable losses, a wetland offset strategy is included in the EMPr and 
the IWWMP for approval by the DWS. It is further noted that the wetland offset 
projects are located on land owned by Kuyasa Mining and its subsidiaries and is 
therefore fully implementable if approved by the DWS. It is further noted that the 
wetland offset strategy will result in an offset gain as indicated in the wetland 
offset strategy contained in the EMPr. Please also refer to the responses at 
points 32 to 36 as well as 41. Please also refer to the responses at points 25 to 
31 regarding the HPA. 
 
Please refer to the responses at points 32 to 36 regarding hydrological 
sensitivity and points 97.2 and in particular point 97.3 regarding water shortage.  
biodiversity and water. 

22. As detailed at paragraphs 45 to 49 below, the environmental impact assessment 
process entailed in the Application (the “EIA Process”) requires the description 
of all environmental aspects necessary to make a proper assessment regarding 
the cumulative and integrated impacts on all environmental components and to 
ensure compliance with the NEMA Principles (including but not limited to that of 
public participation). 

Responses are provided to points 45 to 49 below. 

Location within HPA 
23. Air quality within the HPA is a matter of serious concern, with industrial sources 

the largest contributor of pollutants and power generation, coal mines and open 
cast haul roads as primary industrial emitters. Pollutants emitted include 
significant quantities of sulphur dioxide (“SO2”), nitrous oxides (“NOx”), 
particulate matter (“PM”) and other harmful pollutants such as carbon dioxide 
(“C02”) (which is also a greenhouse gas (GHG) that contributes directly to global 
warming) and mercury.  

Noted. Refer to the responses under points 25 to 31. 

24. The HPA was declared a priority area in 2007 in terms of section 18(1) of the 
National Environmental Management: Air Quality Act, 2004, (“NEMAQA”) due to 
the concerns of the then Minister for Environmental Affairs that the area’s 
ambient air quality exceeded or might exceed ambient air quality standards (set 
with the broader objective of protecting human health), or that there was or 
might be significantly negative impacts on the area’s air quality which required 

Noted. Refer to the responses under points 25 to 31. 
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rectification by “specific air quality management action.” 
25. An air quality management plan for the HPA was promulgated in 2012 (the 

“HPA Management Plan”). Once an air quality management plan is 
implemented, air quality in the defined area should - within agreed timeframes - 
be brought into sustainable compliance with ambient air quality standards. 

Noted.  
 
The objectives of the HPA air quality management plan promulgated in 2012 
focuses on current sources of emissions, in order to bring these existing 
emissions into compliance with the national emission standards. By managing 
existing sources the plan aims to bring the region’s ambient air quality into 
compliance with the national ambient air quality standards.  
It is noted that the plan does not provide any guidance for new developments 
and projects within the HPA. Based on discussions with the NEMAQA 
competent authority (MDEDET at the time, and Nkangala District Municipality), 
new developments must comply with the national emission standards.  
The KiPower project will comply with the SA emission standards as indicated in 
the EIR Section 4.11.4. 

26. The requirements of the HPA Management Plan apply to the entire priority area, 
including that in which the Project is to be - and Delmas Coal and iKhwezi 
Colliery are - located. These requirements are concerned with the total 
estimated emissions of the HPA, so as to “achieve and maintain compliance 
with the ambient air quality standards across the HPA, using the Constitutional 
principle of progressive realisation of air quality movements.” Accordingly, the 
definitions of “ambient air quality” under NEMAQA and the HPA Management 
Plan are broad, with the former excluding only “air regulated by the 
Occupational Health and Safety Act, 1993” and the latter entailing “Outdoor air 
in the troposphere, excluding work places. According [sic] the National 
Environmental Management Act, (Act No. 39 of 2004) “ambient air” excludes air 
regulated by the Occupational Health and Safety Act, 1993 (Act No. 85 of 
1993).” 

It is noted that the objectives of the HPA focuses on current emitters and 
sources of emissions and the management measures are intended to bring 
current emissions into compliance with the SA emission standards.  
 
Again it is noted that the HPA does not provide any guidance with regards to 
new projects. Based on discussions with the competent authority, new 
developments must comply with the SA emission standards. 
 
It is submitted that if it was the intention of the HPA air quality management plan 
to preclude new development outright, the plan would have been emphatic in 
this regard.  

27. The challenges set out in the HPA Management Plan recognise the dispersive 
and regional nature of air pollution. These challenges include the management 
of “fugitive and non-point sources” from industrial sources. Further, the HPA 
Management Plan specifically recognises a pollutant such as ozone as a 
regional scale problem and a non-source specific pollutant because it is formed 
as a result of specific ratios of NOx and volatile organic compounds (“VOC”), 
both emitted by different sources in the HPA, combined with solar UV radiation. 

The HPA focuses on current emissions only and measures to ensure 
improvement of non-compliant emission contributions. Thus the challenges that 
it is trying to address and the management measures outlined in the plan are 
directed at existing sources of emissions in the HPA region.  
 
There is no provision in the HPA precluding new, compliant developments. If 
this was the objective of the HPA, it would have been emphatic in this regard. 

28. Although the HPA Management Plan identifies specific areas, including Delmas, 
as “hotspots” in which “ambient concentrations of PM10, SO2 or NO2 exceed, 
or predicted to exceed, the ambient standards”, as set out above, the provisions 
of the HPA Management Plan apply to the entire HPA and not only to the 
identified “hotspots”. Piece-meal application of the HPA Management Plan only 
to these hotspots would be contrary to the diffusive nature of ambient air, the 
goals of the HPA Management Plan, and the rationale for the geographical 

Firstly, the HPA is aimed at addressing current non-compliant emissions. The 
HPA does not preclude new development. New development must comply with 
the national emission standards for that particular activity. The Appellant fails, 
however, to grasp the fundamental reality that the very purpose of the HPA is to 
address and bring into compliance existing non-compliant sources of emissions, 
particularly in the hotspot areas, in order to ensure that compliant developments 
may thrive. 
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delineation of the HPA as an area significantly larger than the respective 
hotspots. The goal of the HPA Management Plan is clearly not to create 
additional hotspots outside of the currently delineated hotspot areas. 

 
Secondly, the EIR does not in any way imply that the HPA only applies to 
hotspots. Sections 4.11.4 and 4.11.5 in the EIR identifies the location of the 
project within the HPA as an important consideration. 
 
Additionally, the existing hotspots as defined in the HPA are due to current 
ambient air quality exceedances, and are being addressed by addressing non-
compliant emission contributors. The project does not fall within any of the 
identified hotspots. 
 
Lastly, the air impact assessment attached to the EIR indicates that the 
predicted ambient air quality around the project will be in compliance with the 
national ambient air quality standards, except for nominal exceedances of 
ambient particulates levels. The predicted annual average particulate levels will 
be in compliance with the standard. Exceedances of the daily standard for 
particulates were predicted for more than 4 days per annum outside the project 
boundary, due to current activities in close proximity to the project and are not 
due to the project itself. The impacts of current emissions are in principle 
addressed by the measures given in the HPA air quality management plan and 
recommendations are included in the air quality specialist study attached to the 
EIR. The HPA does not preclude new developments in its plan. Given the 
nominal contribution of the project to local ambient particulate levels, it is 
expected that the ongoing implementation of the HPA will not only eradicate the 
nominal contribution of the project but will further eradicate the current nominal 
exceedances noted in the baseline assessment of daily particulates. Please 
refer to the response summary above. 

29. Further, and contrary to the findings of the Applicant and First Respondent, it 
appears from the Air Quality Assessment Report included with the FEIR (the 
“AQIA”) that the portion of the HPA in which the Project is to be located may in 
fact experience certain air quality standard exceedances. In relation to current 
(baseline) coal mining operations at the site, the monitored total suspended 
particulate (TSP) dust fallout values exceed the highest control level “for a large 
portion of the time” and modelling predicts daily average particulate matter 
exceedance (PM10 and PM2.5) “at nearby sensitive receptors due to baseline 
operations of the mine. 

In terms of air quality, the point source emissions are well within the national 
emission standards. In terms of current ambient quality, there are no annual 
exceedances of the national ambient air quality objectives and there are only 
nominal daily exceedances of the ambient air quality objectives in terms of PM10 
particulates. The air impact assessment illustrates that this project will retain the 
status of no annual exceedances and will cause an absolute nominal variation in 
the existing daily exceedances with regards to particulates. Given the nominal 
contribution of the project to local ambient particulate levels, it is expected that 
the ongoing implementation of the HPA will not only eradicate the nominal 
contribution of the project but will further eradicate the current nominal 
exceedances noted in the baseline assessment of daily particulates. Please 
refer to the response summary above.  

30. The development of an additional coal-fired power station in the HPA, with the 
significant additional harmful atmospheric emissions occasioned, would be in 
stark contravention of the requirements of the HPA Management Plan, the 

Please refer to the responses to points 25 to 29, and in particular 29. As noted 
above, the HPA does not preclude new development. 
 



Responding Statement to the Appeal submitted by the CER Prepared by Jones & Wagener 28 January 2016 

18 
 

 APPEAL SUBMISSION COMMENT RESPONSE FROM KIPOWER (PTY) LTD  

AND JONES & WAGENER (PTY) LTD 

empowering provisions of NEMAQA and the general environmental principles. 
Consequently, the First Respondent’s reliance on the submission in the FEIR 
that the KiPower plant “is located in a portion of the Highveld Priority Area which 
does not experience exceedances in terms of air quality, since it is outside any 
of the hotspots” and “will use equipment that conforms to Section 21 
(NEM:AQA) requirements for “new plant” is misplaced and comprises a failure to 
comply inter alia with the requirements for the authorisation of environmental 
and waste management activities under NEMA and NEMWA. 

The plant will use equipment that conforms to new plant requirements and this 
consideration is relevant to the application.  
 
The plant will not be located within any of the identified hotspots in the HPA as 
indicated in the EIR par 4.11.5. Local exceedances at Delmas Coal do not 
constitute a “hotspot” as defined in the HPA air quality management plan. 
 
The Appellant insinuates that coal power demand (as discussed further below), 
must be ignored in its entirety, based merely on the fact that a need for 
improved emission control is expressed for the area. Such an unbalanced and 
broad sword approach to multi-faceted strategic interventions cannot be 
countenanced and a decision based on such a one-sided approach to the triple 
bottom line approach to environmental management (i.e. social, ecological and 
financial) can likewise not be countenanced. 
 
As quoted from the Need and Desirability guideline regulations that the 
Appellant itself refers to further below: 
‘Ultimately development must not exceed ecological limits in order to secure 
ecological integrity, while the proposed actions of individuals must be measured 
against the short-term and long-term public interest in order to promote 
justifiable social and economic development - i.e. ensuring the simultaneous 
achievement of the triple bottom-line.’

31. The effects of the air quality impacts of the proposed coal station are relevant, 
not only in terms of point source emissions, but also in so far as the cumulative 
nature of the air quality in the HPA is impacted. The cumulative air quality is 
particularly pertinent because many of the ambient air quality exceedances in 
the area are due to the operations of Delmas Coal, a “sister” company of 
Applicant and a primary motivating factor for the establishment of the Project 

The cumulative air impact is addressed in the response to point 29 above, 
noting in particular the nominal nature of current exceedances as well as the 
anticipated positive impact of the HPA plan’s continued implementation. 

Location: Hydrologically sensitive area 
32. The Project is to span the Wilge River (with the power plant to the west and the 

ADF to the east of the river) in a province of such significant water shortage that 
it has been declared a drought disaster area. The hydrological sensitivity of the 
Wilge River is significant, in particular because the primary aquifer in the area is 
highly susceptible to surface-induced impacts and activities due to its intrinsic 
unconfined and semi-unconfined piezometric conditions. The FEIR specifically 
acknowledges that the Department of Water Affairs and Sanitation (“DWS”) has 
made public its intention to declare the Wilge River catchment “a Class 2 river 
system in order to seek to protect Mpumalanga’s water resources” meaning that 
“no new impacts will be tolerated within this catchment”. 

In terms of water supply, water is being sourced from Rand Water. Water will 
not be sourced from the Wilge River catchment, thus it will not impact on the 
Wilge River in terms of use. A supplementary source from the SamQuarz quarry 
will also be used when excess water is available at SamQuarz, in order to 
supplement the Rand Water supply, and it is noted that this is an impacted 
water source. The water usage of the power plant will be significantly lower than 
other existing coal based power stations due to the level of re-use and the 
inclusion of a treatment process to allow for re-use of dirty water (refer to 
Section 2.3.4.3 and 2.3.5 of the EIR).  
 
In terms of potential impacts to the Wilge River, the plant will, amongst others, 
comply with GN704 of the NWA. Accordingly, all dirty water will be contained in 
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lined dams for re-use in the power plant. During extreme rainfall, any discharges 
will be treated water that will comply with the Interim Resource Quality 
Objectives of the Wilge River (i.e. there will be no impact on the Wilge River 
from a quality point of view). The conveyors will be covered over the section of 
the Wilge River to prevent spillage of ash and the bridges will drain to sumps on 
either side to allow for containment and re-use of any dirty water collected on 
the bridges. Section 2 of the EIR details the infrastructure and water 
management measures to be implemented. 
 
Even if the Wilge River is in future declared as protected, the activities of 
KiPower will already be in line with the concomitant protection objectives. The 
Appellant’s concern is accordingly unfounded. 

33. The Wilge River forms part of the Olifants Catchment Water Management Area 
and the largest sub-catchment of the Limpopo Basin (the Wilge River sub-
catchment adjacent to the site drains a relatively small area before reaching a 
confluence with the Olifants River). The Wilge and Olifants Rivers are both 
stressed catchments, due to the extent of coal mining and industrial 
development in the region, and have little or no assimilative capacity for 
additional pollutants. 

Refer to the response to point 32 above. 

34. The Project will have significant implications on both the water quantity and 
quality in the area. The Applicant submits that the proposed coal station is to 
share the Delmas Coal water supply (the Rand Water supply line) although “the 
proponent is pursuing alternative sources of water to supplement the Rand 
Water”. The source of water supply is submitted despite this adding a demand 
on already strained water resource of around 3 744m3/day and with Delmas 
Coal as a “water deficit mine” “unlike most other coal mines”, because it uses an 
excess water supply sourced from the Rand Water supply line. Nor is there any 
explanation of the validity of the authorisation from Rand Water to provide the 
proposed coal power plant with such a significant water supply in a water deficit 
area, thereby depriving the public of a scarce resource. 

The haphazard and convoluted compilation of this appeal point makes it virtually 
impossible to identify the point that the Applicant is required to respond to.  
 
Nevertheless, it appears that the Appellant either misunderstands or 
misconstrues the position and that the assumptions made by the Appellant in 
this point are entirely incorrect. 
 
As indicated in the response to point 32 above and to point 97 below, the water 
usage is extremely low for a coal power plant and several measures are 
included in the design to maximise re-use of water.  
 
It is noted that Delmas Coal currently does not have Rand Water supply to the 
mine as inferred by the Appellant.  
 
Water supply from Rand Water is highly regulated. Rand Water has agreed to 
provide water to the project and therefore the supply clearly falls within the 
allowable and affordable resource allocation from Rand Water. There is 
sufficient water in the Rand Water system to provide Kuyasa Mining with a daily 
allocation of 2400m3 without depriving anyone of drinking water. Rand Water 
has approved a new supply to the mine together with KiPower and the pipeline 
is yet to be constructed. Of this, 1788m3/day is allocated to KiPower under dry 
weather conditions, while the balance can be used by Delmas Coal. In the rainy 
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season, the water usage at KiPower will reduce to approximately 1094m3/day 
due to the re-use of run-off from the plant and ash disposal facility (ADF) areas. 
 
In the EIR, section 1.1, it is clearly indicated that the water supply pipeline is 
subject to a separate authorisation. It is noted that GroundWork (whom the CER 
represents) is a registered IAP on the pipeline application process. 
 
Please also refer to the response at point 112 below. 

35. Because of the significant hydrological sensitivity of the Wilge River, the Project 
relies on the constant full functioning of mitigation measures to prevent any 
pollutants flowing into the river catchments. However the FEIR, read with the 
Final Integrated Water Use Licence Application Report or “IWULA” (as belatedly 
provided on 12 December 2014), fails to: (i) identify, describe and investigate 
the potential adverse effects of the mitigation measures proposed; and (ii) 
consider the potential conflict between the benefits of mitigation measures and 
their adverse impacts. Further, in the face of the Second Respondent’s previous 
history of non-compliance in respect of Delmas Coal and iKhwezi Colliery, it is 
extremely doubtful that the Applicant will be able to maintain such fully-
functioning mitigation measures. 

There are several mitigation measures noted in the EIR and EMPr.  
 
The following measures are noted, as these relate to the mitigation of potential 
adverse effects on the Wilge River, which could follow from implementation of 
certain mitigation measures: 
1. Class A (double barrier system) lined pollution control dams capable of 
containing storm water within the dirty water areas, up to a design capacity for 
the maximum rainfall with a recurrence of 1:50 years as per GN704. The 
footprint of the lined dams forms part of the power plant footprint and ADF 
footprint which were accounted for in the assessment of wetland areas lost as 
well as in the hydrological model which simulated the likelihood of spillage from 
the site. Thus the potential adverse effects of this mitigation measure have been 
fully accounted for in the EIR and EMPr. 
2. Bridges across the Wilge River for the ash conveyor, pipeline for clean and 
dirty water and for road access. The potential adverse effects of the bridges are 
included in the EIR and measures to avoid and minimise potential adverse 
impacts are included in the EMPr. Key mitigation includes ensuring the bridges 
lie above the 1:100 year flood line, rehabilitation of the river bed, closed 
conveyor to avoid spillage, drainage of the bridges to either side of the river to 
sumps so that dirty water can be transferred to the power plant PC dams and re-
used as detailed in the EIR, EMPr and in the design drawings for these 
structures. Thus potential adverse effects of this mitigation measure have been 
accounted for in the EIR and EMPr. 
3. Clean water discharges to the river. Clean water will be diverted from the 
power plant and ADF into the river to minimise the amount of water stored on 
site. Mitigation measures for the discharge points include erosion protection and 
energy dissipation to prevent erosion as detailed in the EIR, EMPr and in the 
drawings for these structures. Thus potential adverse effects of this mitigation 
measure have been accounted for in the EIR and EMPr. 
 
The Appellant has not indicated specifically which mitigation measures are 
ostensibly not assessed. It is impossible to respond comprehensively to this 
vague and unsubstantiated averment. This point of appeal should accordingly 
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be dismissed out of hand and if not, then in accordance to the response above. 
The Appellant’s statement that it doubts that the Applicant “will be able to” 
maintain measures is addressed in the response at point 83.3.  

36. The above notwithstanding, the First Respondent fails to engage with the 
environmental implications that arise from the significant water shortage and 
hydrological sensitivity in the region, specifying as a special condition that “(t)he 
holder of this authorisation must obtain a Water Use Licence from the 
Department of Water and Sanitation (DWS) prior to the commencement of the 
project should the holder impact on any wetland or water resource”. The First 
Respondent further concludes that “(t)he proposed mitigation of impacts 
identified and assessed adequately curtails the identified potential impacts. “This 
is strongly disputed by the Appellant. 

The Appellant has not indicated why it disputes the indicated statements in the 
EA. It is unacceptable for the Appellant to simply “dispute” a point without 
providing any substance thereto. This appeal point carries no weight and should 
accordingly be dismissed. 
 
It is further absurd for the Appellant to expect the decision maker, in stating its 
reasons for the decision, to recount the entire contents of the EIR and EMPr on 
each occasion that it agrees with the assessments and conclusions therein. 

Biodiversity implications 
37. The Project is located within the Eastern Highveld Grassland Threatened 

Ecosystem which is a National Priority Area because of the growth of Moist 
Grasslands at the site. In accordance with the Mpumalanga Conservation Plan, 
developments in the area most antagonistic to biodiversity should be 
discouraged.  The National Freshwater Ecosystem Priority Areas (“NEFEPA”) 
Project recognises the pan systems on the southern boundary of the site as 
“Wetland Clusters”. 

The Appellant states nothing here that raises any point of appeal as such.  
 
The biodiversity assessment attached to the EIR has taken into consideration 
the Mpumalanga Conservation Plan, NFEPA, SANBI and other relevant 
documentation, and applied relevant policy and best practice accordingly in the 
assessment. 

38. The water resources in the area are of strategic importance to the region, 
including the Olifants River system. The FEIR recognises that the “loss of 
wetland buffer will also potentially impact on the functioning of the wetland 
systems”. In terms of provincial guidelines, all wetlands, regardless of the 
disturbance status, are to be designated as sensitive. The guidelines for wetland 
clusters state that “mining in any form should not be permitted in wetland 
FEPAs, or within 1km of a wetland FEPA buffer”. In accordance with the 
Gauteng Department of Agriculture and Rural Development Requirements for 
Biodiversity Assessment, 2012, “(t)he wetland and a protective buffer zone, 
beginning from the outer edge of the wetland temporary zone, must be 
designated as sensitive” and “(t)he catchment of all pan wetlands must be 
designated as sensitive.” Further, wetlands are to be specifically considered in 
terms of the NEMA Principles. As set out above, the NEMA Principles (at NEMA 
s2(4)(r)) require specific attention to “sensitive, vulnerable, highly dynamic or 
stressed ecosystems, such as coastal shores, estuaries, wetlands, and similar 
systems” in environmental management and planning processes. 

The apparent assertion that a development must, without exception, apply a 
1km buffer around sensitive areas in terms of guidelines, which are based on 
desktop analyses, violates the very nature of the discretionary powers that 
governs this application process.  
 
If it were so, that such buffers were a legal imperative, there would hardly be 
any need for, for instance, WUL applications in terms of sections 21(c) and 21(i) 
under the NWA. Legalisation accordingly clearly provides for the infringement of 
“policy buffers” and such policy cannot supersede the exercising of 
administrative discretion. Such an approach entirely negates the need for 
specialist assessments.  
 
Further, the Mining and Biodiversity Guideline, itself states as follows: 
“The Guideline offers six principles that should be applied towards good 
decision making when addressing biodiversity issues and impacts in a mining 
context: 
1. Apply the law 
2. Use the best available biodiversity information 
3. Engage stakeholders thoroughly 
4. Use best practice environmental impact assessment (EIA) to identify, 
assess and evaluate impacts on biodiversity 
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5. Apply the mitigation hierarchy in planning any mining-related activities 
and to develop robust environmental management programmes (EMP) 
6. Ensure effective implementation of the EMP, including adaptive 
management.” 
 
Recommendations in this guideline includes that site specific assessments need 
to be conducted to verify and confirm the sensitivity of the specific site, as was 
done by the biodiversity specialists that assessed this project (see Biodiversity 
impact assessment attached to the EIR).  

39. The construction of the conveyor lines as well as the power station and ADF 
associated with the Project will cross a number of natural habitats, including the 
valley bottom of the wetland and the associated Seasonally Moist Grassland 
(both rated as having a High Conservation Concern), the Dry Hillside Grassland 
(rated as a Medium to High Conservation Concern), and the Wilge floodplain 
and the area of dry exposed bedrock (habitats of High Conservation Concern). 

The Appellant states nothing here that raises any point of appeal as such.  
The biodiversity assessment attached to the EIR has taken these aspects into 
consideration.  

40. It appears that nearly 12% of the wetlands in the area is be lost to the proposed 
development. In addition to the loss of surface area, the impacts extend to the 
loss of seepage areas and wetland functionality. The ADF will result in the loss 
of a large proportion (28.55ha) of the seepage areas within the farmed fields 
due to the proposed ash disposal facility. These are areas of Medium to High 
significance, despite the Applicant’s claim that these areas are “Seriously 
Modified”.86 The location of the proposed coal station will also lead to the loss 
of a large proportion of seep area that the applicant deems “Largely Modified”. 

The biodiversity assessment attached to the EIR has taken this aspect into 
consideration in that, not just the footprint loss, but the calculated hectare-
equivalent loss was accounted for as required by the Department of Water and 
Sanitation (DWS). 
  
It is noted that the classification of wetlands was done per the prescribed 
methodology of the DWS.  
 
It is noted that mitigation measures are indicated in the EMPr and a detailed 
wetland offset strategy is included in the EMPr. 
  
This impact has therefore been adequately addressed in the EIR and EMPr. 

41. Following the Applicant’s justification that the encroachment of the proposed 
surface infrastructure is on valuable ecosystems of “Least Concern”, primarily 
because of the extant development and damage to the relevant ecosystems, the 
First Respondent concludes that “(t)he site consists of mainly brownfield or 
disturbed areas although the activity will impact on wetlands”. This justification 
negates the value of ecosystems unless they are in a pristine condition, and 
ignores the additional benefits of these ecosystems following restoration or 
remediation. 
 
Further, this rationale is in contravention of the NEMA “Polluter Pays Principle”, 
as a party responsible for degradation (arguably such as the Second 
Respondent with respect to the activities of its subsidiaries, Delmas Coal and 
iKhwezi Colliery) is rewarded by the removal of the obligation to remediate the 
degraded area. 

These impacts are detailed in the EIR and the accompanying biodiversity 
assessment. It is noted that the classification of wetlands was done per the 
prescribed methodology of the DWS. It is noted that mitigation measures are 
indicated in the EMPr and a detailed wetland offset strategy is included in the 
EMPr (and IWULA).  This impact has therefore been adequately assessed and 
addressed in the EIR and EMPr. The off-set strategy has since been presented 
and discussed with the DWS and the DWS raised no issues or fatal flaws. 
 
Existing degradation is due to a number of different activities such as mining, 
agriculture and infrastructure development. Any degradation due to the activities 
of the mines are governed by the MPRDA and now also the NEMA. Delmas 
Coal and Ikhwezi Colliery have approved EMPR’s in terms of which they are 
required to rehabilitate these areas.  
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The Applicant as an entity is required to assess and offset physical features as 
they are found. The Applicant is not required, either morally or legally, to absorb 
external environmental liabilities regarding the pre-existing state of the site. 
 
The Appellant appears however concerned that the pre-existing condition of the 
site will no longer be accounted for. This is not the case. Any obligations under 
the MPRDA with respect to closure and rehabilitation of the mines, will include 
any degradation of land prior to the commencement of the KiPower project. For 
instance, any reduction in wetland class value as a direct consequence of the 
activities of the mine prior to the KiPower project, is not removed from the 
mine’s rehabilitation liabilities.  

42. The First Respondent relies on the Applicant’s justification of these significant 
biodiversity impacts by proposing the offset of these impacts with the 
rehabilitation of wetland areas in alternate locations. This proposal not only 
entails the remediation of damaged ecosystems in a manner contrary to the 
Applicant’s justification of damage to the ecosystems on the site because of pre-
existing damage, but is also incorrect in that inter alia it affords no consideration 
to the particular value of those ecosystems to be destroyed by the proposed 
coal station and therefore fails to properly assess all relevant factors, in 
particular the cumulative impact of this destruction. The location of these 
ecosystems within the Olifants Catchment Water Management Area (the largest 
sub-catchment of the Limpopo Basin), the finding of rare, vulnerable and 
sensitive species within these ecosystems, and the value of the ecosystems as 
ecological corridors indicate the invaluable nature of these ecosystems. 

The averments in this paragraph are vague and provide little or no context to the 
Appellant’s apparent contentions. The Appellant’s arguments are convoluted to 
the point where it is near impossible to determine what it is that the Applicant or 
the First Respondent is supposed to respond to.  
 
The impacts under reference are detailed in the EIR and the accompanying 
biodiversity assessment. Mitigation measures are indicated in the EMPr and a 
detailed wetland offset strategy is included in the EMPr. 
  
Sensitive and valuable species will be relocated prior to construction, wherever 
possible, as required in the EMPr. Relocation permits need to be obtained from 
the Mpumalanga Tourism and Parks Agency and this is specified in the EMPr 
and the EA. 
This impact has therefore been adequately addressed in the EIR and EMPr and 
this point should be dismissed. 
Please also refer to the response under point 41. 

Objections submitted in respect of the project 
43. The Appellant has submitted a number of comments during the EIA Process in 

respect of the Authorisation as conducted by the environmental assessment 
practitioner, Jones & Wagener Engineering and Environmental Consultants (the 
“EAP”). A summary of this commentary process is set out below, in part 
because the substance of these comments is pertinent (with only extracts of this 
commentary included in the body of the Appeal in the interest of brevity), and in 
part to demonstrate the failure of the EAP and the DEA to account for these 
comments in any material way as part of the public participation process. 
Further, this commentary process reflects the lack of rational connection 
between the comments made by the DEA dated 4 February 2015 and entitled 
“Rejection of the Environmental Impact Assessment Report: Proposed 
Construction of the KiPower 600MW Independent Power Plant and Associated 
Infrastructure near Delmas, Mpumalanga” (the “February 2015 Rejection”) and 

The Appellant’s accusation that its comments and submissions during the EIA 
process were not accounted for in the public participation is irrefutably denied. It 
is noted that comments and concerns from all IAPs were summarised in the 
Comments and Response Report (CRR) that was appended to the Draft 
Scoping Report, Final Scoping Report, Draft EIR, Final EIR, and Final 
Addendum. Where comments were received after the submission of the Final 
EIR and Final Addendum, these were forwarded to the DEA for its consideration 
of the project. 
 
It is noted that the majority of comments in the CER’s many submissions are 
repetitions of previously submitted comments. The impacts of concern to the 
Appellant regarding the project have been adequately addressed in the EIR and 
EMPr. Other issues regarding government policy, climate change and matters 
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the ultimate findings of the DEA as incorporated in the Authorisation: 
43.1. On 18 May 2012, 14 August 2013 and 17 October 2013, the Appellant 
submitted initial comments in respect of the Project and in respect of which the 
Appellant received no substantive formal response. A copy of the 18 May 2012 
comments is annexed marked Annexure E. 
43.2. On 7 February 2014, the EAP circulated the draft Environmental Impact 
Assessment Report; Environmental Management Programme; Waste 
Management Licence Application Report; and Atmospheric Emission Licence 
Application in respect of the Project. 
43.3. On 4 April 2014, the Centre for Environmental Rights (“CER”) on behalf of 
the Appellant, submitted comments on the draft documents listed at paragraph 2 
above, as annexed marked Annexure F (the “4 April 2014 comments”) . 
43.4. On 13 May 2014, the EAP published the FEIR as well as the 
Environmental Management Programme; Waste Management Licence 
Application Report; and Atmospheric Emission Licence Application in final form. 
These documents failed to address the majority of the 4 April 2014 comments- 
either adequately or at all. 
43.5. On 3 June 2014 the CER, on behalf of the Appellant, submitted comments 
on the documents listed at paragraph above as Annexure G hereto (the “3 June 
2014 comments”) 
43.6. On 16 July 2014, the EAP called for comments in respect of the Project’s 
draft Integrated Water Use Licence Application Report (“IWULA”). The EAP did 
not avail Annexure B to the IWULA, which annexure apparently comprises the 
water use licence application forms that reflect the nature of the authorisations 
subject to the IWULA. Further, the IWULA contained no Integrated Water and 
Waste Management Plans (“IWWMP”) action plan. 
43.7. On 2 September 2014 the CER, on behalf of the Appellant, submitted 
comments on the draft IWULA as annexed marked Annexure H. 
43.8. On 12 December 2014, the EAP published the final IWULA for comment, 
but failed to notify the CER, which had commented on the draft IWULA, that it 
was available for comment. Moreover, the IWWMP had once again been left out 
and was included belatedly, as were the related water use licence application 
forms. Consequently, the CER sought an extension for the submission of 
comments to 24 March 2015. Correspondence relating to this is annexed as 
Annexure I. 
43.9. On 4 February 2015, the DEA issued to the EAP the February 2015 
Rejection as signed by the Director: Integrated Environmental Authorisations on 
behalf of the First Respondent and annexed marked Annexure J. The February 
2015 Rejection raised a number of concerns with the FEIR and requested the 
submission of additional information in relation to: 
43.9.1. the cumulative impact of the power line connection, including the 

not related to the project’s activities have been addressed in responses in the 
various CRRs and in this document extensively.  
 
The Appellant also raised points of appeal against other licensing processes 
such as the IWULA. If the Appellant wishes to appeal against these other 
documents, the Appellant is bound by the relevant provisions of the relevant 
legislation. It is noted that the IWULA is under consideration by the DWS and a 
WUL has not yet been issued. 
 
It is noted again, that the Appellant is vague and does not indicate in which way 
or to which matter of concern did the EAP not provide a response or an 
adequate response in the EIA process.  The issues of the Appellant were 
adequately responded to in the CRRs as listed below. 
 
43.1 (a) The Appellant’s submission of 18 May 2012 is included in its original 
form in the Draft EIR, Appendix K (p201 to 211) and was summarised and 
responded to under point 32 of the CRR (version 3) attached to the Draft EIR. 
The Appellant does not indicate which points it had found inadequately 
addressed and is in any event entitled to raise such concerns in this appeal. 
43.1 (b) The Appellant’s submission of 14 August 2013 was addressed directly 
to the DEA and copied to the EAP after the submission of the Final Scoping 
Report to the DEA. It is included in its original form in the Draft EIR, Appendix K 
(p 231 to 241) as well as in the Final EIR, Appendix K (p149 to 159). It is 
summarised under point 53 of the CRR (version 3) attached to the Draft EIR. 
The Appellant does not indicate which points it had found inadequately 
addressed and is in any event entitled to raise such concerns in this appeal. 
43.1 (c) The Appellant’s submission of 17 October 2013 is included in its original 
form in the Draft EIR, Appendix K (p226 to 227) as well as in the Final EIR, 
Appendix K (p160 to 161). It is summarised and responded to under points 57 to 
63 in the CRR (version 3) attached to the Draft EIR. 
43.2 Noted. 
43.3 The Appellant’s submission of 4 April 2014 is included in its original form in 
the Final EIR, Appendix K (p87 to 124). It is summarised and responded to 
under point 94 of the CRR (version 4) attached to the Final EIR. 
43.4 The documents addressed the 4 April 2014 comments as indicated in 43.3 
above. The Appellant does not indicate which points it had found inadequately 
addressed and is in any event entitled to raise such concerns in this appeal. 
43.5 The Appellant’s submission of 3 June 2014 was addressed to the DEA and 
copied to the EAP after the submission of the Final EIR to the DEA.  It is 
included in its original form in the Final Addendum to the EIR, Appendix F (p31 
to 39). 
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approximate connection length from the proposed power plant to the existing 
Eskom lines, an environmental sensitivity screening of the potential corridor 
area, a description of the expected impacts and an opinion as to their adequate 
mitigation; 
43.9.2. the agreement with Eskom regarding its application and construction of 
the power line connection; 
43.9.3. the consideration of alternatives, in particular the “no-go option” and the 
environmental impacts of the alternative cooling systems. According to the DEA, 
“(t)he option of not implementing the activity does not seem to have been 
assessed”; and 
43.9.4. the specification of the relevant sub-activities for the listed activities 
relevant to the Project. 
43.10. On 24 March 2015 the CER, on behalf of the Appellant, submitted 
comments on the final IWULA as annexed marked Annexure K (the “March 
2015 IWULA comments”). 
43.11. On 27 March 2015 the EAP circulated a draft addendum to the FEIR, 
ostensibly in response to the DEA Rejection (the “Draft Addendum”). 
43.12. On 30 April 2015 the CER, on behalf of the Appellant, submitted 
comments on the Draft Addendum as annexed marked Annexure L (the “30 
April 2015 comments”). The 30 April 2015 comments pointed out that the 
majority of the 4 April and 3 June 2014 comments had not been addressed in 
the Draft Addendum - either adequately or at all. 
43.13. On 6 May 2015 the EAP published the final addendum to the FEIR (the 
“Final Addendum”). 
43.14. On 20 May 2015 the CER, on behalf of the Appellant, submitted 
comments on the Draft Addendum as annexed marked Annexure M (the “20 
May 2015 comments”). In line with the previous comments, the 20 May 2015 
comments pointed out that the majority of the 4 April and 3 June 2014 
comments had not been addressed in the Final Addendum- either adequately or 
at all. Further, the 20 May 2015 comments submitted that the Final Addendum 
did not adequately address the DEA’s queries and concerns as raised in the 
February 2015 Rejection. 
43.15. On 21 October 2015 the Authorisation was issued despite inter alia the 
failure of the EIA Process to respond to the concerns raised by the DEA in and 
which gave rise to the February 2015 Rejection. Indeed, the Authorisation 
makes no reference to and appears to reflect little rational connection with these 
concerns. 

Appendix K (p160 to 161). It is summarised and responded to under points 57 to 
63 in the CRR (version 3) attached to the Draft EIR. 
43.2 Noted. 
43.3 The Appellant’s submission of 4 April 2014 is included in its original form in 
the Final EIR, Appendix K (p87 to 124). It is summarised and responded to 
under point 94 of the CRR (version 4) attached to the Final EIR. 
43.4 The documents addressed the 4 April 2014 comments as indicated in 43.3 
above. The Appellant does not indicate which points it had found inadequately 
addressed and is in any event entitled to raise such concerns in this appeal. 
43.5 The Appellant’s submission of 3 June 2014 was addressed to the DEA and 
copied to the EAP after the submission of the Final EIR to the DEA.  It is 
included in its original form in the Final Addendum to the EIR, Appendix F (p31 
to 39). 
43.6 Noted without admission. As indicated by the Appellant this sub-point of its 
appeal relates to the water use license application process, which is regulated 
under the National Water Act. 
43.7 Noted without admission. As indicated by the Appellant this sub-point of its 
appeal relates to the water use license application process, which is regulated 
under the National Water Act. Please refer to the response to point 107 below. 
43.8 Noted without admission. As indicated by the Appellant this sub-point of its 
appeal relates to the water use license application process, which is regulated 
under the National Water Act. Please refer to the response to point 107 below. 
43.9 The Addendum to the EIR addresses all the DEA’s requirements point for 
point.  
43.10 Noted without admission. As indicated by the Appellant this sub-point of 
its appeal relates to the water use license application process, which is 
regulated under the National Water Act. Please refer to the response to point 
107 below. 
43.11 Noted. 
43.12 The Appellant’s submission of 30 April 2015 is included in its original form 
in Appendix F of the Final Addendum (p53 to 66) and is summarised and 
responded to in the CRR (version 5) attached to the Final Addendum (p6 to 22 
of the CRR). See the response to sub points 43.3 and 43.5 above regarding the 
Appellant’s submissions of 4 April and 3 June 2014. 
43.13 Noted. 
43.14 It is noted that the Appellant’s submission of 20 May 2015 regarded the 
Final Addendum to the EIR, which had already been submitted to the DEA. The 
Appellant’s submission is addressed directly to the DEA. The EAP responded to 
this submission of the Appellant in its letter to the DEA dated 22 May 2015 (it 
was copied to the CER, S Kamanja on the same day). The Appellant does not 
clearly indicate which points it had found inadequately addressed and is in any 
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event entitled to raise such concerns in this appeal. 
43.15 The Appellant’s sub-point of appeal is denied and is without merit or 
support. It is clear from all the documentation that the department came to a 
rational decision supported by the prevailing facts and law. The Appellant once 
more does not indicate which points it had found inadequately addressed and is 
in any event entitled to raise such concerns in this appeal.  

LEGISLATIVE FRAMEWORK 
Environmental Authorisations 
44. The Authorisation permits the undertaking of environmental activities listed 

under the EIA Regulations, 2010 as well as waste management activities listed 
under GN 718. This is despite the commencement of the Environmental Impact 
Assessment Regulations, 2014 in GNR 982 of 4 December 2014 (“the EIA 
Regulations, 2014”) because the transitional provisions to these regulations 
stipulate that an application pending under the EIA Regulations, 2010 is 
dispensed with in terms of such previous EIA Regulations as if there were no 
repeal.  

Noted without specific admission as to the accuracy of the contents. 

45. Similarly, the appeal process follows that in terms of chapter 7 of the EIA 
Regulations, 2010 in accordance with the transitional provisions to the National 
Appeal Regulations, 2014 which stipulate inter alia that an appeal lodged after 8 
December 2014 against a decision taken in terms of the EIA Regulations, 2010, 
must, despite the repeal of those regulations, be dispensed with in terms of the 
EIA Regulations, 2010 as if they had not been repealed. 

Noted without specific admission as to the accuracy of the contents. 

46. The activities authorised pertain to both environmental and waste management 
activities pursuant to section 24L(1) of NEMA which makes provision for the 
issuing of an integrated environmental authorisation, and section 24L(2) of 
NEMA which stipulates that an integrated environmental authorisation may only 
be issued if “the relevant provisions of … [NEMA] and the other law or specific 
environmental management Act have been complied with”. 

Noted without specific admission as to the accuracy of the contents. 

47. Section 24 falls within chapter 5 of NEMA which provides for an integrated 
environmental management system to inter alia streamline the authorisation 
process and promote the integration of the NEMA Principles in making all 
decisions which may have a significant effect on the environment. Similarly, 
section 44(1) of NEMWA regulates co-operative governance in waste 
management licence applications and provides for the issuing of an integrated 
licence in this regard. 

Noted without specific admission as to the accuracy of the contents. 

48. The activities that form part of the Project will have impacts which are regulated 
by specific environmental legislation in addition to NEMA and NEMWA, 
specifically NEMAQA and the National Water Act, 1998 (“NWA”). It is therefore 
necessary that the provisions and licensing processes provided for in this 
legislation be fully complied with, in addition to the processes prescribed by 
NEMA and NEMWA. Whilst such compliance may not fall directly within the 

The application for NEMAQA was integrated with the NEMA and NEMWA 
integrated application. Due to the level of detail required by the DWS for water 
use applications, the IWULA was submitted separately to the DWS. It is noted 
that activities covered in the IWULA are covered in the EIR and EMPr. 
The EA stipulates that a Water Use Licence must be obtained prior to the 
commencement of the project. The EA also states that an Atmospheric 
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ambit of the Authorisation, the EIA Process requires the description of all 
aspects necessary to make a proper assessment regarding the cumulative and 
integrated impacts on all environmental components and to ensure compliance 
with the NEMA Principles (including but limited to that of public participation). 

Emissions Licence (AEL) must be obtained prior to the commencement of the 
project. 
 
The gist of the Appellant’s sentiments is noted. However, if it is the contention of 
the Appellant that this integrated EA and WML application is required to usurp 
all administrative functions under related legislation regarding specific 
applications such as the NEMAQA and the NWA, this is denied. It is and 
remains the prerogative of the DARDLEA and District Municipality, in 
considering this application, to accept and assume that other authorities 
encumbered with specific mandates will and do execute those functions in full 
adherence to their respective enabling legislations 
All the reports, for all the various licensing processes, were subject to public 
review as a draft before finalisation and submission. Submitted reports were 
also made available to IAPs as detailed in the public participation process in the 
EIR and in the other application reports. 

49. In line with the above, the EIA Regulations, 2010 require that scoping reports 
include a description of the environment that may be affected and the manner of 
such effects, and “a description of environmental issues and potential impacts, 
including cumulative impacts that have been identified”. The EIA report is 
required to include “a description of the environment that may be affected by the 
activity and the manner in which the physical, biological, social, economic and 
cultural aspects of the environment may be affected by the proposed activity. 

Noted. 
  
These requirements were adequately met in the relevant reports for this project. 

Further authorisations required 
50. Licences and approvals required for the legitimate operation of the Project over 

and above those permitted by the Authorisation include: 
50.1. further environmental authorisations in respect of: (i) the construction and 
connection of Eskom power lines and a switching yard to the Project; and (ii) 
water supply pipelines from the Rand Water connection and “other sources”; 
50.2. an atmospheric emission licence (“AEL”) under NEMAQA based on 
minimum emission and ambient air quality standards, to be issued by the 
Mpumalanga Department of Economic Development Environment and Tourism 
(“MDEDET”); 
50.3. an environmental management programme report (“EMPr”) amendment 
and closure licence for Pit H at Ikhwezi Colliery (which is to be used as part of 
the ADF), to be issued by the Department of Mineral Resources (“DMR”); 
50.4. the submission of the transfer of liability from iKhwezi Colliery to the 
Applicant to be submitted to the DMR; 
50.5. an integrated water use licence (“WUL”) to be issued by the DWS; 
50.6. a licence from the National Energy Regulator of South Africa (“NERSA”) 
for the generation and distribution of electricity by the Applicant as an 
independent power producer (as part of the “IPP” process); 

Noted without specific admission as to the accuracy of the contents.  
 
Other license applications and approvals processes are in various stages of 
progress.  
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50.7. the approval of rezoning in respect of the land proposed for the ADF and 
proposed coal station (that for the ADF has been approved by the Victor Khanye 
Local Municipality, whilst that for the power station is to be submitted pending 
the transfer of this land from BHP Billiton to the Second Respondent). After the 
authorisations and licences have been obtained for the Power Plant and ADF, 
rezoning and land acquisition for the pipeline servitudes should commence; and 
50.8. various additional licences, including those to be issued by the South 
African Heritage Resource Agency, the South African National Roads Agency 
Limited and Transnet. 

51. The statuses of the WUL, AEL and IPP processes, which authorisations pertain 
in particular to the general environmental impacts arising from and sustainability 
of the Project, are dealt with in further detail below. 

The Applicant responds to the points below. 

The Integrated Water Use License 
52. The WUL, according to the EAP and in accordance with the correspondence 

annexed marked Annexure N, will only be made available by the end of 
December 2015. 

The IWUL is still under consideration by the DWS and has not been issued to 
date. 

53. The March 2015 IWULA comments in respect of this process (as at Annexure K) 
are primarily concerned with the failure of the IWULA to give proper 
consideration to the NWA section 27, which requires the competent authority to 
take into account all relevant factors when issuing a licence, including the socio-
economic impact of the water use under application, the “efficient and beneficial 
use of water in the public interest” and the “likely effect” of the water use on the 
water resource and other water user. Further, the IWULA relies heavily on the 
information contained in the EIA and EMPr and, in many respects, does not 
summarise the relevant information in the IWULA, instead referring to the EIA 
and EMPr, despite the major flaws in these documents. Other significant 
concerns include that the IWULA does not: (i) identify, describe and investigate 
the potential adverse effects of mitigation measures; (ii) consider the potential 
for conflict between the benefits of mitigating measures and their adverse 
impacts; or (iii) discuss alternatives for mitigation. 

The Appellant apparently contends that the DEA should have rejected this 
application, because the Appellant “has concerns” on another administrative 
process. It is untenable and unlawful of the Appellant to attempt to include in this 
appeal an apparent pre-empted Water Tribunal process. Not only is the IWULA 
application still in process, but there is no basis in law whatsoever for the 
Appellant to raise “concerns” on the IWULA as points in appeal to a different 
administrative body. 
 
Furthermore, the Appellant’s point is missed. If the Appellant’s concern is that 
the IWULA is defective, surely it would not be granted by the DWS. Moreover, if 
it would be granted, the Appellant has an opportunity to challenge such finding 
in accordance with the appropriate tribunal proceedings.  
 
It is improper to require the Applicant to defend an incomplete IWULA process in 
these proceedings. In the interest of the DEA, however, the Applicant responds 
as follows: 

Section 10 of the IWULA provides a detailed motivation and in particular, 
Section 10.5 details the Section 27 motivation required for consideration of 
the application. If it finds the content of either the impact assessment or the 
section 27 motivation unsatisfactory, the Appellant is required to engage with 
the administrative process in terms of the NWA, to which it is and remains a 
party. 
 

On the one hand the Appellant has accused the DEA and the Applicant of not 
ensuring integration of the various licensing processes (see point 13.1), and 
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here the Appellant is accusing the Applicant of relying heavily on the EIR and 
EMPr. Since the project was assessed as holistically as possible, the EIR and 
EMPr formed the core document which included all the investigations and 
specialist findings. The IWULA therefore had to rely on the EIR and EMPr as 
supporting documents. This approach also allowed for the various application 
documents to be streamlined wherever possible, in order to minimise the 
volumes of information that IAPs and authorities need to study for the project. 

54. Given South Africa’s drought-stricken environment, and, in particular, the water 
shortages and hydrological sensitivity in the region of the Project (as highlighted 
inter alia at paragraphs 32 to 36), granting a WUL pursuant to the Project’s 
IWULA would be contrary to the NWA objectives of ensuring that the nation’s 
water resources are protected, used, developed conserved, managed and 
controlled in a way that meets the basic human needs of present and future 
generations, promotes equitable access to water and efficient, sustainable and 
beneficial use of water in the public interest. 

Refer to the response to appeal point 53 above. Again, it is improper to require 
the Applicant to defend an incomplete IWULA process in these proceedings. In 
the interest of the First Respondent, however, the Applicant responds as 
follows: 

1. The power plant will not be impacting on any water resources (see 
response to points 32 to 36 above).  

2. The power plant water usage has been optimised and is minimal (see 
responses to point 34 above and 97.3 below). 

Atmospheric Emissions License 
55. Although the EAP maintains that the AEL application was made available, this 

was included in the EIR as an annexure, and it was not made available as an 
application in its own right during the public review of the FEIR. Despite the 
Appellant’s status as an I&AP and the obligation on the Second Respondent in 
terms of s37(3)(a) of NEMAQA to “take appropriate steps to bring the 
application to the attention of relevant organs of state, interested persons and 
the public”, the Appellant’s attention was not specifically drawn to the AEL 
application during the public review process for the integrated authorisation. 

Once more, the Appellant attacks an application (AEL) on appeal, before a 
decision for that application had been made. It is submitted that this abuse of 
process cannot be countenanced and these contentions of the Appellant must 
be rejected out of hand. 
 
In the interest of the DEA, however, the Applicant responds as follows: 
Firstly, the Appellant admits in paragraph 43 of its appeal (as highlighted above) 
that it was given the opportunity to comment on the AEL application, which is an 
indication that the Appellant was fully aware of the AEL application. 
 
The AEL application was integrated with the NEMA-NEMWA application in that 
the EIR included all the relevant information for the AEL as part of the impact 
assessment and specialist investigations undertaken for the project. The 
inclusion of the AEL application was highlighted to IAPs as follows (these 
documents were appended to the EIR under Appendix K): 
1. Announcement letter and Background Information Document to IAPs dated 
18/7/2011 which indicated that an AEL application will be made. 
2. Advertisements that appeared in the Spring Advertiser on 20/7/2011 and 
Streek News 22/7/2011 which indicated that an AEL application will be made.  
3. Advertisements announcing the availability of the Draft EIR, EMPr, waste 
management license and AEL application in the Springs Advertiser on 6/2/2014 
and Streek News on 7/2/2014 which indicated that an AEL application will be 
made. 
4. Letter to IAPs dated 23/1/2014 announcing the availability of the following 
Draft reports for public review: 
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• Environmental Impact Assessment (EIA) Report; 
• Environmental Management Programme (EMPr); 
• Waste Management Licence Application (WMLA) Report; and 
• Atmospheric Emissions Licence (AEL) Application. 

5. Letter to IAPs dated 9 May 2014 announcing the availability of the following 
Final Reports: 

• Environmental Impact Assessment (EIA) Report; 
• Environmental Management Programme (EMPr); 
• Waste Management Licence Application (WMLA) Report; and 
• Atmospheric Emissions Licence (AEL) Application. 

6. The AEL application reference number is highlighted on the covers of the 
Draft EIR and Final EIR. 
  
All of the above advertisements and letters are included in Appendix K to the 
Final EIR as proof of the announcements made to IAPs. 
 
The Applicant therefore notes that proper announcement of the AEL application 
was indeed made to IAPs as indicated to by the Appellant’s response to the 
AEL, as listed under its paragraph 43 of this appeal.  
The above response highlights the disingenuous attempts of the Appellant to 
bolster its appeal without material merit. 

56. Following the CER’s correspondence with the EAP in order to ascertain the AEL 
status in respect of the Project, CER was notified that the AEL application was a 
part of the FEIR made available for public review and comment from 13 May 
2014 – 3 June 2014. The AEL application included in the FEIR was allegedly 
submitted to the MDEDET with the FEIR. The CER’s correspondence with the 
EAP in this regard (as well as that referred to in paragraphs 57and 58 below) is 
annexed marked Annexure O. 

As per the response to point 55 above, all registered IAPs including the 
Appellant was given sufficient notification that the AEL was part of the 
documents available for public review. This point of appeal should accordingly 
be rejected. 
 
Response to points 57 and 58 are given below. 

57. On 21 May 2015, the CER asked the MDEDET whether there was still an 
opportunity to provide comment on the AEL application in terms of NEMAQA 
and whether the CER would be notified following the granting of the provisional 
AEL. As yet, the CER has received no response in this regard. 

The EAP communicated the status of the AEL application to the Appellant in 
emails dated 22/5/2015 (Annexure 1) and again on 26/11/2015 (Annexure 2). It 
accordingly appears that the Appellant, while being well aware of the procedural 
status, now attempts to contrive a notion that they were deprived of such 
information, which is not the case. 

58. The EAP has confirmed that a provisional AEL will only be issued following the 
granting of the Authorisation. (Although the EAP noted that the provisional AEL 
will be made available for comment upon the grant of the Authorisation, the 
CER, on behalf of the Appellant, has not yet received a copy of the AEL.) 

The provisional AEL has not yet been issued. This point is therefore irrelevant. 

59. NEMAQA section 40(3) provides that: 
“(i)f the decision on the relevant application for an environmental authorisation 
has been made in terms of section 24 of the National Environmental 

No point of appeal has been raised in this paragraph. 
It is noted once more that the provisional AEL has not yet been issued. 
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Management Act, the licensing authority must decide the application within 60 
days of the date on which the decision on the application for the environmental 
authorisation has been made.” 

60. The above notwithstanding, and pursuant to NEMA section 43(7), which 
provides that an appeal under section 43 “suspends an environmental 
authorisation, exemption, directive, or any other decision made in terms of 
[NEMA] or any other specific environmental management Act, or any provision 
or condition attached thereto”, the Appellant submits that no AEL can be granted 
whilst an appeal in respect of the Authorisation is pending. 

No point of appeal has been raised in this paragraph. 
It is noted that the provisional AEL has not yet been issued. 

61. In any event, the Appellant reserves its right to challenge any AEL granted in 
respect of the Project, in particular in light of the location of the Project within the 
HPA and the limited public participation process in respect of the AEL 
application (as detailed above). 

Please refer to the responses at points 43 and 55 above with regards to the 
Appellant’s statement regarding “limited public participation”.  

Integrated Resource Plan for Electricity 
62. The Applicant relies on the Integrated Resource Plan for Electricity 2010-2030 

(“IRP”) of the Department of Energy (“DoE”) as a fundamental basis of its 
argument for the need and desirability and general sustainability of the Project. 
The First Respondent refers to the IRP in its finding that: 
“The need and desirability of the activity has been demonstrated. The Integrated 
Resource Planning Document dated 25 March 2011 (Revision 2), from the 
Department of Energy, forecasts energy and electricity needs to 2030, which 
includes electricity generation from coal.” 

Noted without specific admission as to the accuracy of the contents. 

63. This fundamental reliance is notwithstanding that, because the IRP does not 
comprise an application for environmental authorisation and therefore has not 
been subject to an EIA process under NEMA, the existence of the IRP cannot 
be relied upon as proof of the Application’s compliance with the EIA 
requirements. In particular, the test for need and desirability is that as set out 
under NEMA read with inter alia the DEA’s Need and Desirability Guideline, 
regardless of the submissions in the IRP. 

It is again unclear what the point of appeal is, in this instance, since it is noted 
that the DEA’s Need and Desirability Guideline, GN 891 of 20 October 2014, 
was promulgated after the submission of the Final EIR (May 2014)..  
 
The IRP is not a project/activity that could be subject to an EIA process. Rather, 
it sets out government policy to address the forecasted energy demand for the 
country. This project aligns to government policy and as such is determined to 
be needful and desirable to SA.  
 
The importance of project specific need and desirability motivation is not 
disputed. However, the apparent insinuation of the Appellant that the need and 
desirability of a project of this nature bears no relevance to the IRP is entirely 
unfounded.  Although the Applicant was not required to adhere to GN 891 due 
to the timing of the application, the EIR read as a whole with the Needs and 
Desirability section substantially underpins the tenets and objectives of GN 891 
in any event. This is also evidenced from the various responses in this 
document. 
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64. In any event, the Applicant confuses the demand for electricity with the 
imperative that this electricity be coal-based. The increase of large coal-fired 
electricity generation facilities is part of a development paradigm that has failed 
to address energy access adequately – perpetuating this paradigm could well be 
exacerbating shortcomings in addressing energy access, as is argued in “Smart 
Electricity Planning”. Increasing the contribution of coal to electricity generation 
is not consistent with the National Strategy for Sustainable Development as it 
involves a progressively increasing risk of stranded assets in the electricity 
supply industry, as detailed in “Unburnable Carbon: budgeting carbon in South 
Africa”, entrenches national dependence on finite resources, and has 
significantly detrimental implications in respect of health and climate change (as 
detailed from paragraph 84 below). 

The IRP shows the mix of energy sources required for the generation of 
electricity. This mix includes coal based electricity generation. The DOE’s call 
for coal based IPPs further confirms the need for coal based generation. 

65. Further, the Applicant’s references to the requirements in the Integrated 
Resource Plan 2010 dated March 2011 (“IRP 2010”) are misleading and 
outdated. The Applicant claims “(t)he document concludes that coal based 
electricity generation will continue to grow in South Africa for the foreseeable 
future while other forms of electricity are developed.” Unless one takes a very 
limited view of what constitutes the “foreseeable future”, the accurate account of 
the document’s conclusion appears further down in the same paragraph: 
“The Department of Energy IRP indicates that it wishes to reduce dependence 
on coal, but in terms of security of supply, coal-based electricity will continue to 
dominate South Africa’s energy sources until other sources are considered 
reliable and cost effective and can effectively replace coal.” 

The highlighted text in the Appellant’s paragraph shows that the point that the 
Appellant is trying to make is incomprehensible.  
 
The DOEs call for coal based IPP submissions confirm that coal based 
electricity generation is sought to meet the foreseeable demand in South Africa. 
 
This point should therefore be dismissed since it is nonsensical. 

66. The DoE’s wish to reduce coal dependence, amidst its admission of the 
dominance of coal-based electricity, renders any increase in coal-based 
electricity above the threshold of necessity undesirable. 

The Appellant’s view is apparently that in order to reduce coal-based electricity, 
the DoE required the immediate cessation of any new coal based power 
suppliers. Alternatively, the appellant appears to argue that the DoE does not 
understand its own overarching strategy.  Not only is this logic flawed, but this 
point should be disregarded since the DOE has confirmed the proper 
interpretation of this document by calling for coal based IPP submissions. 
 
In fact, the Appellant itself counters its own assertion, in their submissions at 67 
to 69 below, where the demand for new coal based electricity is acknowledged. 

67. The Applicant refers to the IRP 2010 requiring 6.3 gigawatts (GW) of new coal-
based electricity with the proposed coal station expected to generate 523.6 MW 
in an apparent move toward fulfilling this demand. This demand is outdated, as 
relayed by the IRP 2010-2030 Update Report released in 2013 (the “IRP Update 
Report”). Although IRP 2010 remains the official government plan for new 
generation capacity until it is replaced in full, the IRP Update Report relays 
critical changes relevant to key decisions and indicates the direction that will be 
taken in the next official version of the integrated resource plan. As specified by 
IRP 2010, “(t)he Integrated Resource Plan (IRP) is a living plan that is expected 

This point should be disregarded since the DOE has called for coal based IPP 
submissions and confirms the official plan for more coal based generation. 
There is a new plant requirement of 2.45GW, which the DOE hopes to fulfil 
through its call for coal based IPP submissions (each of 600MW). 
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to be continuously revised and updated as necessitated by changing 
circumstances.” 

68. In the IRP Update Report, the DoE significantly decreased the requirement for 
new coal-based electricity to 2,45 GW. This decrease was due to factors 
including: (i) the drop in actual electricity demand; (ii) the extended life of 
existing coal plants; (ii) the increase in projected gas capacity; and (iv) the 
increased reliance on certain renewable sources and shift away from energy-
intensive industries. The reference in the IRP Update Report to regional coal 
power (where pricing is competitive) because of “emissions not accruing to 
South Africa” implies that the preference is for such new coal-based electricity to 
be produced outside South Africa. The IRP Update Report refers to the 
importation of 1,2 GW of electricity from a proposed new coal-fired power station 
in Botswana. 

Whilst the DOE has decreased projected reliance on coal based generation, the 
Appellant acknowledges that there is still a new plant requirement of 2.45GW. 
See also responses to points 66 and 67 above. 

69. The new coal-fired power generation outlined in the IRP Update Report for 2020 
to 2025 is likely to be less than 1 GW, with the preference for a regional coal 
project “above all other coal options because it is expected that the emissions 
from the generation will not count to the South African total in a future global 
emission targeting regime.” 

The DOE has called for coal based IPP submissions (each of 600MW) and this 
point is therefore irrelevant.  
 
The Appellant’s point is further self-defeating in that it speculates as to a future 
position, which position still calls for coal based power, and, moreover, given 
that current policy (which also calls for such power sources) is implemented. 

70. It follows that scrutiny of the IRP 2010, read with the IRP Update Report, brings 
into question the need for new coal capacity, particularly when this need is held 
to prevail over prioritised environmental considerations and to cloud the 
consideration of sustainability and the determination of the best practicable 
environmental option as required by the EIA Process. According to the Socio 
Economic Report (“SER”) at Annex L11 to the FEIR, Eskom is already 
envisaging a new 5 GW coal fired power station for 2020, with two other IPPs 
planning close to 1 GW of coal power. Whether or not this is correct the 
Appellant disputes the need for the proposed coal station pursuant to the 
consideration of such plans in the SER, together with the arguable reduction in 
projected energy demand, the decreased costs of renewable energy (see further 
at paragraph 134 below) and the pending commissioning of Eskom’s Medupi 
and Kusile plants.  

It is simply not true that the IRP Update “questions new coal capacity”. In the 
CER’s own paragraph 68, it is confirmed that 2.45GW of new coal capacity is 
still needed. 
 
 It is contended that the EIA and EMPr become the means to ensure 
sustainability and acceptable environmental impacts for this additional capacity. 
The Appellant’s statement is therefore misleading and works from an incorrect 
set of baseline assumptions.  
 
It is also not a given that the two IPPs indicated by the Appellant will go ahead. 
These IPPs are competing with KiPower’s IPP submission to the DOE, and it 
will depend on the DOE as to which, if any, are approved to proceed to 
implementation. This point is therefore irrelevant since KiPower is simply 
answering the call for submissions by the DOE.  

71. Flowing from the IRP, but prior to the IRP Update Report, in December 2012, 
the Minister of Energy announced determinations regarding the expansion of 
electricity generation capacity by IPPs. The first part of the determination was 
for additional renewable energy generation capacity following on from a 
determination of August 2011, while the second part of the determination was 
for additional base-load generation capacity of 7 761MW, comprising 2 500 MW 
of energy from coal for connection to the grid between 2014 and 2024, with the 
remainder coming from gas power and imported hydropower. 

Noted, and in particular that the DOE will be looking to fulfil 2 500MW of new 
coal based electricity generation via IPPs. 
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72. The electricity produced was to be procured through one or more IPP 
procurement programmes and the electricity purchased from the IPPs by 
Eskom. The Coal Baseload Independent Power Producer Programme (“CBIPP”) 
was one of the initiatives developed by Government, which argued that the 
CBIPP would alleviate the constraints in electricity supply within the country. 
The CBIPP will comprise separate bid windows. According to the 15 December 
2014 request for qualifications and proposals (the “First CBIPP RFP”): the first 
bid submission date is 8 June 2015; projects submitted in this first bid phase 
must be capable of beginning commercial operation by December 2021; and 
each project must have a contracted capacity of not more than 600MW. As 
reflected in the correspondence annexed as Annexure P, the CER has since 
been informed by the EAP by email dated 26 November 2015 that the Applicant 
will only be submitting its bid on 8 March 2016. 

 Briefing Notes are issued by the DOE against the CBIPP RFP, and Briefing 
Note 20 (Annexure 3) paragraph 5 indicates that the second bid submission 
date is 8 March 2016. KiPower intends to submit its bid submission to the DOE 
on 8 March 2016. 

73. In accordance with the general requirements to this RFP: 
“1 000 (one thousand) MW have been allocated to Bidders for Projects that are 
located in South Africa (including Multiple Buyer Projects) and 600 (six hundred) 
MW are separately allocated to Bidders for Cross Border Projects, in respect of 
the First Bid Submission Phase.” 

Noted without specific admission as to the accuracy of the contents.  

74. The First CBIPP RFP notes the government’s cognisance of “the contribution of 
such power plants to global warming as a result of their greenhouse gas 
emissions” and the pending introduction of carbon tax “as one of the range of 
mechanisms intended to support South Africa’s international commitment to 
reducing greenhouse gas emissions. 

Noted without specific admission as to the accuracy of the contents.  

75. Following such determinations and policies it is far from certain that any call for 
bid submissions as part of the CBIPP provides clear evidence of the need and 
desirability of the Project. This is, inter alia, because: 
75.1. The power allocation in the First CBIPP RFP is limited. 
75.2. The government has acknowledged the high environmental cost of coal-
fired power in inter alia its reference in the First CBIPP RFP to the contribution 
of coal-fired power plants to global warming. This accords with the 
understanding that, ultimately the DoE’s wish to reduce coal dependence. 
75.3 Tenders are awarded following a competitive process comprising many 
“stand-alone” requirements which include detailed financial and legislative 
components. For example, neither the IRP nor the First CBIPP RFP is subject to 
the EIA Process. As such, the existence of the First CBIPP RFP is not 
tantamount to the need and desirability of all projects that bid for the award of a 
power allocation. 
75.4. The above notwithstanding, the Applicant fails to grapple with this 
competitive process by over-emphasising the competitive edge of: 
75.4.1. the benefits of circulating fluidised bed (“CFB”) technology above that 
which is to become a standard requirement for all new coal-based power 

 
75.1. KiPower is simply one of the competing submissions in the coal based IPP 
process and it will be up to the DOE to determine which of the IPP’s should 
proceed.  
 
75.2. While the DOE has reduced the amount of new coal based generation as 
indicated by the Appellant in its point 67, there is still a requirement for 2.45GW 
new coal based generation, and hence the DOE’s call for coal based IPP 
submissions. The Applicant cannot fathom what relevance the general intent to 
“ultimately” reduce coal dependence has in the present context of the current 
RFP, even if the rationale for the long term objective is clear. 
 
75.3. Please see the response to point 63.  
 
75.4.1 KiPower has pursued CFB technology as a better technology to 
pulverised coal (PC) boilers since the inception of the project in 2011 (see 
scoping report). The requirement for CFB in the DOEs RFP came later in 2014 
and is based on the fact that CFB has several advantages over PC boilers. 



Responding Statement to the Appeal submitted by the CER Prepared by Jones & Wagener 28 January 2016 

35 
 

 APPEAL SUBMISSION COMMENT RESPONSE FROM KIPOWER (PTY) LTD  

AND JONES & WAGENER (PTY) LTD 

generation (and in disregard of the need for carbon capture and storage 
mechanisms to control climatic impacts); 
75.4.2. the use of low grade coal discard in disregard of: (i) any assessment of 
the specific source of this coal; (ii) the actual technical and economic viability of 
using the discard coal; (iii) the abundance of South African coal, the (iv) First 
Respondent’s/ Delmas Coal’s obligations to manage its coal discard 
(regardless of the establishment of the Project); (v) the prerogative of new coal-
based power generation to use CFB technology so as to use lower grade coal, 
and the national policy and obligations to diversify energy supply sources and 
control climate change; and 
75.4.3. the creation of downstream opportunities. 

Carbon capture and storage is still in the piloting and infancy stage globally and 
implementation at full scale (especially for large power stations) has not yet 
been proven anywhere in the world. The EMPr therefore contains a commitment 
towards carbon capture investigations so that it can be implemented once the 
technology for carbon capture on a large scale is available. 
 
74.4.2 Existing discard coal dumps dotted around the HPA is a result of Eskom 
requiring a high grade of coal for its power plants. The existing discard dumps 
throughout the HPA are known sources of air, water and ground water pollution 
(in fact these are identified as a key source of particulate exceedances in the 
HPA). The CFB technology has the advantage of being able to utilise lower 
grades of coal, thus eliminating the need for discard dumps (reject coal that 
cannot be utilised in PC boilers). The added advantage of CFB, as explained in 
the EIR, is that existing discard could also be utilised as a fuel source in the 
boilers and will result in eliminating existing sources of pollution.  
The CER’s insinuation however that the KiPower project is aimed at addressing 
Delmas Coal’s existing discard, is simply incorrect. Delmas Coal has an 
obligation to manage its existing discard. Run of mine coal will be utilised in the 
KiPower project and it may be possible to use up the existing discard as a fuel 
source in the future. It must be noted that removing the discard is the best 
solution at eliminating the discard as a source of pollution. The air impact 
assessment considered the full range of coal quality in the run of mine from 
Delmas Coal (i.e. it included the low grade coal which is currently removed as 
discard in order to meet Eskom’s coal quality requirements).  
The further apparent insinuation by the Appellant, i.e. that the elimination of 
discard coal through CFB technology should not be considered, simply because 
another party should manage such discard as a pollution source ad infinitum 
makes no sense whatsoever. 
 
75.4.3 The downstream opportunities recommended in the EIR are aimed at 
enhancing social and socio-economic benefits of the project and are not “over-
emphasised”. These opportunities can be realised. The EIR is not only intended 
to indicate negative impacts, but is also intended to indicate positive benefits in 
order for the DEA to make an informed decision. 
 It is in fact the Appellant which attempts to overemphasise risks that had been 
adequately addressed in the EIA, in favour of a project which answers a specific 
policy call and which presents a range of commercial and environmental 
benefits which are purposely ignored or misrepresented by the Appellant.  

76. The Applicant fails to provide any material evidence of the financial feasibility of 
the Project in substantiation of its economic desirability. Such financial feasibility 
is called into question pursuant to reports that inter alia suggest that the 

This comment of the Appellant is out of context/not applicable since, if Kuyasa 
Mining cannot obtain funding for the project, the project will not go ahead. In 
considering the application it is not for the DEA to speculate about the 
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Applicant has not yet secured adequate financial support. According to a media 
article dated 14 May 2015, the response from the Public Investment 
Corporation’s Chief Financial Officer, Daniel Matjila, is that ““(t)he Public 
Investment Corporation has seen the KiPower project proposal along with a 
number of other project proposals” and all will be subjected to an internal 
investment process.” 

Applicant’s project financing options and viability. Financing of the project is an 
entirely different matter to “economic desirability”, which was assessed in the 
EIR and the socio-economic assessment attached to the EIR. The Appellant 
conflates two entirely unrelated financial/economic concepts. 

Factors giving rise to grounds for appeal 
77. The grounds of the Appeal, as set out at paragraphs 13 to 18 above, arise 

because the First Respondent’s decision to grant the Authorisation contravenes: 
77.1. the NEMA Principles; 
77.2. the obligations under NEMA section 24O(1) to “comply with this Act” and 
to account for all relevant factors; 130 
77.3. NEMA section 24(4) in, inter alia, the failure to ensure with regard to the 
Application that: (i) the NEMA Principles and the objectives of integrated 
environmental management are taken into account, (ii) the activity’s potential 
environmental impacts are properly assessed; and (ii) there are adequate public 
information and participation procedures; 
77.4. the requirements under the EIA Regulations, 2010 that the competent 
authority has regard to inter alia the need and desirability and cumulative 
impacts of the Authorised Activities 
77.5. the constitutional rights to an environment not harmful to health or well-
being, to have the environment protected, and to access to information - as 
enshrined in sections 24 and 32 of the Bill of Rights. 

As indicated in the response to points 13 to 18 above, the Appellant has not 
indicated in what specific manner the DEA has purportedly failed to meet its 
obligations under NEMA. 
 
To the extent that the Appellant attempts to justify these remarks in the appeal 
points raised below, the Applicant responds accordingly. As per the various 
responses below, it will become obvious that none of these averments carry any 
weight whatsoever and the Appellant’s contentions in this paragraph are 
therefore denied. 

78. The contravention of such requirements arises from a number of overlapping 
factors, as set out in further detail below. The consequent unlawfulness of the 
Authorisation also entails its incorporation of conditions that are vague and 
unenforceable, as well as it being subject to review under PAJA. 

To the extent that the Appellant attempts to justify these remarks in the appeal 
points below, the Applicant responds accordingly. As per the various responses 
below, it will become obvious that none of these averments carry any weight 
whatsoever and the Appellant’s contentions in this paragraph are therefore 
denied. 

First Ground of Appeal: The First Respondent’s Failure to Apply the NEMA Principles 
I. Environmental Management and Sustainable Development 
79. Section 2(2) NEMA stipulates that “environmental management must place 

people and their needs at the forefront of its concern, and serve their physical, 
psychological, developmental, cultural and social interests equitably”. NEMA 
section 2(3) requires that development is socially, environmentally and 
economically sustainable with section 2(4) providing that sustainable 
development requires the consideration of all relevant factors including: the 
avoidance of pollution, disturbance and degradation or, if not possible, its 
minimisation and remedy; the responsible and equitable use and exploitation of 
non-renewable resources; and the adoption of a risk-averse and cautionary 
approach. 

Noted without specific admission as to the accuracy of the contents. 
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80. Despite these requirements, the EIA Process has been conducted without due 
consideration for the significant environmental impacts of the Project and any 
material substantiation of the Project’s economic sustainability, and in disregard 
of the detrimental social impacts of coal fired power stations. 

The Appellant once more, provides no substantiation for this conclusion.  
 
The EIR comprehensively investigates the environmental impacts of the project. 
The economic sustainability is detailed in a specialist report and summarised in 
the EIR. The Appellant’s shotgun approach to its appeal submission is exposed.  
In this point the Appellant states that the EAP did not give due consideration to 
the project’s economic sustainability, and in point 75.4.3 the Appellant indicates 
that the EAP “over-emphasised” the downstream opportunities of the project, 
which are part of its economic sustainability.  
 
The impact assessment focuses on potential social impacts and associated 
mitigation measures are included in the EMPr to minimise detrimental social 
impacts and enhance positive social benefits. 

81. Notwithstanding the significant environmental impacts of the Project, as detailed 
throughout this Appeal, the Applicant does not submit any financial statements 
for the Project. This is particularly pertinent because, if a 2 000 MW plant is 
ultimately the premise of crucial aspects of the project development, it suggests 
that this large scale is inherent to the value proposition of the project. The 
Applicant’s inclusion of a comparative economic assessment for the Project with 
the submission of its Draft Addendum (the “Comparative Economic 
Assessment”) does little to clarify this financial position – the report makes 
various assumptions which appear not to have been thoroughly investigated 

Please also refer to the response to point 76 above. 
 
In addition, the company is not yet operational and there are no financial 
statements that can be included in the project assessment.  The socio-economic 
assessment attached to the EIR included capital costs and operating costs 
information in order to assess the project. The Comparative Economic 
Assessment in the Addendum complements the full assessment of the EIR.  

82. The social implications of the Project include those set out below. 
See responses below. 

83. The global external costs associated with the social cost of the Project’s CO2 
emissions 
83.1. The global external costs associated with the social cost of the Project’s 
CO2 emissions include the Applicant’s failure to acknowledge the dependence 
of the operations of the proposed coal power station on CFB technology and the 
high internal energy consumption of the Project (of the 600MW generated, only 
524MW will be transmitted for wider consumption with the Plant using 76MW 
(12.5%) of the energy generated internally). 
83.2. Whilst power generation using coal as the source of energy will emit large 
quantities of CO2 irrespective of the technology used, the Project’s high internal 
energy consumption means that the CO2 emissions per unit of energy sent out 
are correspondingly higher. This notwithstanding the Applicant fails to disclose 
the design CO2 emission rates. Further, the Applicant fails to provide any 
analysis in related to the apparently projected expansion of the Plant’s 
production to 2 000MW, which expansion is likely to entail three fold increases 
of PM, SO2 and NOx emissions and further exacerbate air pollution levels, 

 
83.1 It is noted that there are no plants in the world that operate at 100% 
efficiency for any type of process. CO2 emissions of the project are clearly 
highlighted in the EIR, including the global external costs, and are clearly 
accounted for in the socio-economic assessment which is attached to the EIR.  
 
83.2 The Appellant’s insinuation that CO2 emissions are not accurately reflected 
is simply untrue. CO2 emissions were calculated based on the amount of coal 
that would be combusted in the boiler at design capacity, and not on the plant’s 
electricity output. The Appellant insinuates that the per kW-CO2 emissions are 
higher than other plants, due to a perceived higher internal power need. Even if 
CFB boilers were less efficient than the Eskom PC boilers, the technology 
selection would be a trade-off between PC boilers’ lower CO2 emissions and 
higher pollutant emissions vs CFBs’ higher CO2 emissions and lower pollutant 
emissions. Since the Appellant is concerned about pollutant emissions as 
evidenced in its points 23 to 30, then here the concern on CO2 emissions in 
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whilst increasing air quality standard exceedances. 
83.3. The Applicant’s admission of inexperience in areas relating to the 
proposed coal power station and the past non-compliances of Ikwhezi Colliery 
and Delmas Coal inspires no confidence in the Applicant’s ability to ensure the 
proper operations of the CFB technology upon which it justifies much of its 
ability to control pollutants. 
83.4. Despite the Applicant’s seemingly unsubstantiated references to the point-
source pollutant control abilities of the CFB technology and the proposed ADF, it 
does admit certain point-source impacts of the proposed coal station on the 
atmosphere such as CO2, SO2 and NOx and dust impacts. However, the 
Applicant fails to realise and address the nature of these effects. In any event, 
the Appellant submits that the emissions of CO2 per unit of energy sent out by 
the Plant are in fact likely to be similar to, if not higher than, those of a 
comparable pulverised fuel plant. 
83.5. The specialist biodiversity assessment (appendix L2 to the FEIR) quotes 
two conflicting SO2 emission rates: 400mg/m3  and 500mg/m3. Moreover, the 
mitigation measure provided for SO2 emissions are unsatisfactory, one being 
merely that the proposed coal station must comply with South Africa’s standards 
for SO2 emissions of 500mg/m3. The specialist biodiversity assessment makes 
no mention of dioxins, mercury and other persistent organic pollutants which can 
enter the food chain and affect faunal health. 
83.6. It is crucial for a proper assessment of sustainability in compliance with 
NEMA that the EIA Process quantitatively estimates the ‘social cost’ of the 
project’s CO2 emissions (e.g. “a comprehensive estimate of climate change 
damages and includes changes in net agricultural productivity, human health, 
property damages from increased flood risk, and changes in energy system 
costs, such as reduced costs for heating and increased costs for air 
conditioning)”  
83.7. In the Comparative Economic Assessment conducted in February 2015, 
the Second Respondent estimates the social cost of the project’s CO2 
emissions and concludes that the global costs of the project exceed its 
estimated benefits. This report states that: 
“Considering the total economic costs and benefits of the Power plant over a 50 
year period, the conclusion is that the Project will potentially incur net economic 
costs. This is due to the high external costs from greenhouse gas (specifically 
CO2) emissions related to the Project. Since CO2 is not limited to the country 
where it is emitted, the full incidence of the cost will not be national but also 
global.” 

comparison to PC boilers is puzzling since it would seem that higher pollutants 
were preferred by the Appellant. This illogic indicates that while the Appellant 
purports to be acting in the interest of the environment, this appeal is based on 
simply being obstructive to the project. Any expansion of the plant would be 
subject to an EIA process that would need to be carried out in terms of the 
current legislation at that time. 
 
 
83.3 The Applicant will seek the necessary skills and experience to operate the 
CFB plant since the Applicant needs to ensure the plant will perform within the 
limitations of its various licenses, permits and authorisations.  The DOE’s RFP 
also indicates that partnerships and skills acquisition would be required for 
purposes of executing the project. 
 
83.4 The Appellant’s first insinuation that the CFB emission rates used in the 
impact assessment are “unsubstantiated” is denied. The CFB emission rates 
were provided by Black & Veatch, who undertook the prefeasibility engineering 
for the project, as indicated in the EIR.  
The Appellant’s second insinuation that the CO2 emissions are “likely to be 
similar to, if not higher than” those of a comparable PC plant, is also denied. The 
EIR (Section 9.2.1.1) and the air impact assessment details the amount of CO2 
that will be emitted by the project. There is no comparison to PC boilers 
provided in either report. The Appellant’s statement that the Applicant admits to 
“certain point-source impacts” must be corrected. With respect to “point sources” 
the EIR speaks to point source emissions and not point source impacts.  
83.5 The figures of 400mg/m3 and 500mg/m3 in the biodiversity assessment are 
references to emission standards and not to the project’s emission rates. 
Emission rates are given in the air quality assessment and not the biodiversity 
assessment. There is no “conflict” in referencing different standards. This point 
is once again an example of either the Appellant’s transparent attempts to 
mislead to the Appeal Authority or reflective of the failure to comprehend the 
EIR.  
Dioxins and other POPs are not pollutants of concern in coal based power 
generation, since these are not produced in the boilers, hence these were not 
quantified. It is noted that emissions of dioxins and dioxin-like PCBs (dlPCBs) 
from CFBs have been measured and “indicate that hard coal combustion in 
large CFB in the four central heating plants (CHP) is not a significant source of 
PCDDs/PCDFs emission to the environment even if operated by co-firing of 
waste coal” Ref Grochowalski, A. and Jan Konieczynski, J PCDDs/PCDFs, dl-
PCBs and HCB in the flue gas from coal fired CFB boilers. Chemosphere 73 
(2008) 97–103  
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83.8. According to the tabulated economic cost benefit analysis provided in the 
Comparative Economic Assessment (as above), the nationalised economic 
benefits of the Project are very close to the nationalised economic costs of the 
Project, with a cost-benefit ratio of 1:03. It is only on a localised basis that the 
Project makes any economic sense. 
83.9. The Appellant submits that the First Respondent’s decision to grant the 
Authorisation, despite knowing that the environmental costs will exceed the 
economic benefits (and that the economic benefits may only exceed the 
localised costs), is in breach of the NEMA Principles and in contravention of the 
First Respondent’s obligations inter alia to account for all relevant factors as 
required by NEMA section 24O(1)(b)145 and of the constitutional right to an 
environment not harmful to health or well-being and to have the environment 
protected. 

Mercury was investigated as detailed in the EIR Section 4.7.4 and in the air 
quality assessment and was well below national and international health levels. 
83.6 The cost of CO2 emissions based on global estimated rates is clearly 
provided in the socio-economic assessment. These rates make provision for 
climate change damage and this aspect was therefore included in the 
assessment. This point is therefore misleading and irrelevant. 
83.7 The quotation from the Comparative Economic Assessment by the 
Appellant is incomplete, since it has used one paragraph of the conclusion of 
the report taken out of context of the full conclusion. This point is therefore 
misleading. The Appeals Director is referred to the Section 4 of the Comparative 
Economic Assessment provided in the Final Addendum for the full conclusion. 
Amongst others, the conclusion states “the Project is expected to have a net 
positive economic impact on a national level. In the case of the local economy, 
the potential benefits of the plant by far outweigh the potential local external 
costs related to the power plant.” 
It is nonsensical that meeting the SA national emission standard is not 
considered sufficient mitigation, since most of the existing industries, especially 
power generation, are not meeting the SA national standard at present in the 
HPA. 
83.8 As per response 83.7 above, the full conclusion needs to be taken into 
account and not extracts out of context. 
83.9 Refer to the response to 83.7. The Appellant’s contention is accordingly 
denied and it is evident that the First Respondent appositely executed its 
functions, amongst others, in terms of the cited provisions.  
Given the outcome of the EIA, the DEAs decision to authorise the project is 
clearly justified based on the fact that coal based power generation is required in 
SA and that this plant can contribute to social development, a stable electricity 
grid (base load stability) and act as an economic catalyst as a result of having 
sufficient electricity in SA for new development and that since it falls within the 
coal generation required for SA.  Moreover, even to the extent that the CO2 
emissions cannot be avoided, the issue of CO2 emissions from the plant stands 
to be addressed as part of a national strategy. 
As a result the DEA has evidently weighed up the CO2 emissions with the social 
and economic growth this project can bring to SA and has made an informed 
decision with regards to authorising this project. 

84. Health impacts of coal-fired power stations 
84.1. A recent report on the health impacts and social costs of coal-fired power 
stations concluded that atmospheric emissions from coal-fired power stations: 
“are currently causing an estimated 2,200 premature deaths per year, due to 
exposure to fine particulate matter (PM2.5). This includes approximately 200 
deaths of young children. The economic cost to the society is estimated at 30 

The Appellant’s statement contains a litany of abstractions and mis-directions. 
The Appellant quotes reports entirely out of context of the studies presented for 
purposes of this Project. Arguably, these very reports indicate that new 
generation technology is direly needed to address impacts of outdated 
technology. The very nature of the KiPower project serves this objective. 
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billion rand per year, including premature deaths from PM2.5 exposure and 
costs from the neurotoxic effects of mercury on children.” 
84.2. This report further evidences that, in addition to the detrimental health 
impacts of the Project (and which constitute a violation of section 24 of the 
Constitution), additional expenses are incurred by people living in close 
proximity to power stations. These are generally low-income settlements, and 
this will give rise to further impacts upon their physical, psychological, 
developmental, cultural and social interests. 
84.3. Consequently, the Authorisation further contravenes section 2(4)(c) of the 
NEMA Principles which requires the pursuit of environmental justice so as to 
prevent unfair discrimination, in particular against vulnerable and disadvantaged 
people,147 and section 2(4)(o) of the NEMA Principles which requires that the 
environment is held in public trust, with the beneficial use of environmental 
resources to serve the public interest and the environment protected as the 
people's common heritage. 
84.4. Various other reports about the health effects of coal - particularly in 
Mpumalanga in the HPA - all depict that the residents experience a 
disproportional burden of negative health impacts, due to coal-related air 
pollution. 

84.1 The KiPower plant cannot be compared or included in studies related to 
existing coal power stations and the impact of existing power stations on human 
health since it is new technology aimed at ensuring safe emission levels. Please 
refer to the responses at point 29 and point 123. 
The mercury issue has been addressed in the response to point 83.5 above.  
 
84.2 Again, the KiPower plant cannot be compared or included in studies related 
to existing coal power stations and the impact of existing power stations on 
human health since it is new technology aimed at ensuring safe emission levels. 
The Appellant further steps off on the assumption that the Project will have 
detrimental health impacts, which it has not shown.  
 
84.3 The Appellant has not made any point as to how the EA contravenes 
NEMA, unless it is based on the fallacious assumption that new coal based 
power stations will result in the same impacts as existing coal based power 
stations. This argument is flawed and does not reference the findings of the EIR 
for this new technology, where it is clearly shown that emissions levels and 
ambient air quality will be protected given the superior environmental 
performance of CFB boilers.   
Coal based power generation is required in SA, and this project is based on 
using technology and mitigation measures that will ensure sufficiently low levels 
of pollution, as detailed in the EIR. Therefore the principle of beneficial use of 
resources whilst protecting the environment has been fulfilled as indicated in the 
EIR. Again, the Appellant presupposes secondary facts without establishing 
primary facts. 
 
84.4 As indicated in the response to points 23 to 31, there are current sources in 
the HPA that has resulted in the significant exceedances of the national ambient 
standards and the resultant health impacts and therefore the HPA AQMP is 
focussed on existing sources of pollution.  

85. The Project’s “positive effects” as identified in the FEIR and Addendum 
documents are: 
85.1. increased employment opportunities; 
85.2. supply chain opportunities for businesses; 
85.3. decreased costs and environmental impacts associated with existing 
discard in the vicinity of the proposed plant; 
85.4. improving the negative externalities associated with the coal from Delmas 
Coal by utilising better technology for power generation; 
85.5. decreased poverty for unskilled and semi-skilled local labour; and 
85.6. the generation of social funds which could be directed locally and into 
other sectors. 

Noted without specific admission as to the accuracy of the contents.  
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86. Further, the Final Addendum provides that the Project will inject about R800-
billion into the region’s economy, that South Africa requires to double its power 
generation potential by 2030 and that dependence on coal-derived energy is 
required from a national economic sustainability point-of-view. 

Noted without specific admission as to the accuracy of the contents.  

87. However, as is detailed below, many such “positive effects” rarely materialise. 
The establishment of another coal-fired power station is not a feasible solution 
to South Africa’s current and even immediate energy needs, which would be 
much better addressed through securing renewable energy as a healthier and 
long-term, more cost-effective source of energy that can come online much 
more quickly than a coal-fired power station. 

The DOE is pursuing a mix of renewable energy and coal based energy to 
address medium term energy needs. It is government policy to pursue both 
since coal based energy provides a stable base load to the national grid. This 
point has been dealt with extensively and repeatedly above and especially in the 
responses to points 62 to 76. 
Secondly, the Appellant’s recommendation that AS’s energy needs would best 
be served by pursuing renewable energy only, leads to the conclusion that the 
DOE’s CBIPP procurement process will simply fail due to lack of any bidders 
(since prospective IPPs would pursue renewable energy options only). 

88. It is submitted that the proposed activity is not socially, environmentally or 
economically sustainable as it would: 
88.1. negatively impact the health of communities living in the vicinity; 
88.2. exacerbate the atmospheric emissions of pollutants such as PM10, SO2 
and mercury in the HPA, a region identified as high priority under NEMAQA; 
88.3. result in additional medical and other expenses being incurred by affected 
communities and the state; 
88.4. irreparably impact upon the limited and scarce water resources in the area 
(impacts which are predicted to worsen as a result of the impacts of climate 
change); 
88.5. irreparably impact upon heritage resources and biodiversity existing on the 
proposed site; 
88.6. result in relatively few employment opportunities during the operational 
phase of the Project for only a limited period of time (namely the limited life-time 
of the power station); and 
88.7. negatively impact the economy in the medium to long-term, given the 
global trend towards divestment in coal and other fossil-fuels and towards 
investment in renewable energy sources. 

These points of the Appellant are unfounded, and are not based on the findings 
of the EIR and specialist assessments as indicated per sub-point below. 
 
88.1. Please refer to the responses to point 29. The air impact assessment 
illustrates that this project will retain the status of no annual exceedances and 
will cause a nominal variation in the existing daily exceedances with regards to 
particulates.  Accordingly, the project as such will not change the health risk 
profile of any community. 
 
88.2. As per the response to point 83.5 the mercury levels are significantly low 
and far below national and international limits. Please refer to the response to 
point 29. The Appellant makes no reference to the relevant studies, findings and 
elements of the EMPr to support this unsubstantiated allegation. 
 
88.3. The Appellant produces no primary facts to support their fallacious 
conclusion as to “medical and other expenses”. The outcome of the EIR 
produced no evidence whatsoever to support this reaching conclusion.  Also 
refer to response to 88.1 above.  
88.4. As per responses to points 32 to 36, the impacts on water resources are 
insignificant to non-existent. The Appellant makes no reference to the relevant 
studies, findings and elements of the EMPr to support this unsubstantiated 
allegation. 
 
88.5. Impacts to heritage and biodiversity have been sufficiently mitigated with 
measures spelt out in the EMPr. The Appellant makes no reference to the 
relevant studies, findings and elements of the EMPr to support this 
unsubstantiated allegation. 
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88.6. The operational benefits are not only related to employment opportunities, 
but to providing electricity into the national grid to provide stability and allow for 
economic growth by ensuring sufficient electricity is available in SA. The 
employment opportunities due to the project were rated as a “High Positive” 
impact for construction (Section 9.1.2.11 of the EIR) and “Moderate Positive” for 
operations (Section 9.2.1.10 of the EIR). The Appellant makes no reference to 
the relevant studies, findings and elements of the EMPr to support this 
unsubstantiated allegation. 
 
88.7. See the response to point 87. Providing base load electricity into the 
national grid cannot impact negatively on the economy. Again, the Appellant 
provides no support for this allegation, in itself or in context of the relevant 
studies and reports. 

II. Integrated Environmental Management 
89. NEMA section 2(4)(b) of NEMA requires that: 

“environmental management must be integrated, acknowledging that all 
elements of the environment are linked and interrelated, and it must take into 
account the effects of decisions on all aspects of the environment and all people 
in the environment by pursuing the selection of the best practicable 
environmental option”. 

Noted without specific admission as to the accuracy of the contents.  

90. This requirement is in line with NEMA chapter 5, in particular, section 24(4)(a)(ii) 
of chapter 5 which provides that: 
“the findings and recommendations flowing from an investigation, the general 
objectives of integrated environmental management laid down in this Act and 
the principles of environmental management set out in section 2 are taken into 
account in any decision made by an organ of state in relation to any proposed 
policy, programme, process, plan or project”. 

Noted without specific admission as to the accuracy of the contents. 

91. As set out in paragraphs 48 and 49 above, the EIA Process requires the 
description of all aspects necessary to make a proper assessment regarding the 
cumulative and integrated impacts on all environmental components and to 
ensure compliance with the NEMA Principles (and in particular that of public 
participation). 

Noted, with reference to the responses to points 48 and 49 above. 

92. The First Respondent failed to account for a number of relevant considerations 
as part of an integrated environmental assessment; including: the Project’s 
contravention of NEMAQA due to its operation with the HPA, those 
considerations set out under paragraph 120 below, and the environmental 
impacts of further environmental authorisations in respect of: (i) the construction 
and connection of Eskom power lines and a switching yard to the Project; and 
(ii) water supply pipelines from the Rand Water connection and “other sources”. 

The notion that the Applicant is in “contravention of NEM:AQA due to its 
operation with(in) the HPA” simply by having submitted an application for 
authorisation is absurd. Once more, this statement by the Appellant is testimony 
to its attempts to establish spurious merits in its appeal, as previously pointed 
out in the responses to points 80 and 83.2 above.  
 
The balance of the paragraph under reply is so vague and incoherent that it 
defies response. It is in any event denied that the First Respondent failed as 
averred. The Applicant will respond to more coherent (if without merit) points of 
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appeal as indicated below. 
93. A proper consideration of all relevant considerations as part of an integrated 

environmental assessment can only conclude that, in light of the particularly 
polluting nature of coal-fired power stations and the significant air quality, 
hydrological and biodiversity sensitivity of the location for the Project, the Project 
falls far short of being the best practicable environmental option. 

As is evidenced by the sum of the responses to this appeal, the statement under 
reply is unfounded, unmotivated, and misleading, and is therefore denied. 

III. Polluter Pays Principle 
94. Section 2(4)(p) of NEMA (the “Polluter Pays Principle”) requires that: 

“the cost of remedying pollution, environmental degradation and consequent 
adverse health effects and of preventing, controlling or minimising further 
pollution, environmental damage or adverse health effects must be paid by 
those responsible for harming the environment.” 

Noted without specific admission as to the accuracy of the contents. 

95. The Polluter Pays Principle is relevant both because: 
95.1. the cost of remedying pollution and other adverse effects at Delmas Coal 
and iKhwezi Colliery, failing a valid transfer of this legal liability, remains the 
responsibility of these entities/ the First Respondent, regardless of any further 
development in respect of the Project; and 
95.2. the conditions in respect of the Authorisation fail to account for the adverse 
effects which will inevitably result pursuant to the undertaking of the Authorised 
Activities. 

95.1 As per the response to point 13.2, any adverse effects will be sufficiently 
mitigated as per the EMPr and Design Report and such mitigation will be paid 
for by the Applicant. The Applicant is taking full responsibility for the 
environmental liabilities of all three its subsidiaries, namely Delmas Coal, 
Ikhwezi Colliery and the proposed KiPower Power Plant. 
Any transfers of liability pertain to the release of obligations of other mining 
entities under the MPRDA and which does not detract from the obligations 
imposed on the Applicant. 
 
95.2 It is denied that the authorisation conditions fall short as averred and the 
Appellant provides no support for this allegation neither under this point, nor 
under points 4 and 146 where this allegation is repeated. 

96. Non-Compliance of Delmas Coal and iKhwezi Colliery 
96.1. The pollutants at Delmas Coal and IKhwezi Colliery remain the 
responsibility of the First Respondent/ these entities. These are factors that 
should be viewed separately from - and cannot be offset against - the impacts of 
the proposed coal station. 
96.2. However, the Project is packaged as the only viable option purely because 
it is a “solution” to the previously failed rehabilitation of iKhwezi Colliery’s Pit H 
and to the surplus coal discard from Delmas Coal. In line with this reliance, the 
First Respondent includes in its findings that “(t)he site consists of mostly 
brownfield or disturbed areas”, but does not provide any further for the 
responsibility arising from such disturbance. 
96.3. Despite underpinning the motivation for the Project with these factors, the 
Applicant makes no attempt to provide any insight as to the historical and 
existing activities on the site, how development has taken place with time and 
the ownership changes regarding impacts of and liability for existing and 
historical rehabilitation. This raises questions as to the previous owner of 

The Appellant appears to make the disingenuous and short sighted argument 
that the EA should be denied, simply because its implementation may also 
benefit other entities and will address existing potential pollution sources. One 
would expect a more constructive engagement from an entity that purports to 
act in the interest of the environment. 
  
The KiPower project was not developed as a means to address environmental 
liabilities at Ikhwezi Colliery and Delmas Coal. As indicated in the Scoping 
Report, several sites were assessed for the power plant and the ADF. 
Brownfields sites were preferred as one of the considerations in the site 
selection process and the use of already disturbed land is better than using land 
still in wilderness or in productive use for agriculture. Hence the use of Pit H is 
simply a benefit to Ikhwezi based on the site selection process. Surely it is not 
the position of the Appellant that they punt Greenfield sites as preferable? 
Please also refer to the responses at point 12 and 20. 
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Delmas Coal and iKhwezi Colliery and the entity responsible for such non-
compliances. 
 

The technology selection allowed for the use of a wider range of coal and thus 
would prevent new arisings of discard from coal supplied to the project. The use 
of Delmas Coal’s existing discard in the power plant, would be an added benefit 
of the project. These benefits to Ikhwezi Colliery and Delmas Coal will only be 
realised if the project is selected for implementation by the DOE. If the KiPower 
IPP does not proceed, Ikhwezi Colliery and Delmas Coal will still be responsible 
for these environmental liabilities and will continue with their care and 
maintenance programme as per their approved EMPRs, as regulated by the 
DMR.  

97. Conditions in respect of the Authorisation 
97.1. It is common cause that coal-fired power stations impact significantly upon 
the health of those living in close proximity to them, and that these health 
impacts inevitably give rise to additional cost burdens, borne by those affected, 
and ultimately, the state. 
97.2. Furthermore, and in line with paragraphs 32 to 35 above, it is noted that 
“water demand in the Delmas region is above water supply capacity.” Not only is 
this predicted to worsen as a result of the current drought and the impacts of 
climate change, but this will also impact negatively upon the health and well-
being of communities located in the area as their access to already scarce water 
resources becomes further restricted. The FEIR records that the Rand Water 
bulk supply pipeline will be the secure water supply for immediate development 
and that the Applicant is pursuing “alternative sources” of water to supplement 
the Rand Water source over time. It fails, however, to identify these alternative 
sources, or to assess the impact on these sources and their current users. 
97.3. The First Respondent has contravened the Polluter Pays Principle 
(amongst others) in granting the Authorisation without adequate provision made 
for or consideration being given to inter alia the significant water shortage in the 
area, the inevitable health impacts on those living in proximity to the Project and 
the resultant expenses that these people will incur as a result of the anticipated 
impacts upon their health and well-being. 

97.1 The Appellant once more makes unsubstantiated statements which are 
neither based on any report findings, nor placed in context of this particular 
project. The Appellant then proceeds to make secondary deductions without 
establishing any primary facts. Please refer to the response to point 84. 
 
97.2 Firstly, the project will not be utilising water currently utilised by Delmas. In 
this regard please refer to our response to point 34 above.  
Section 2.3.4.3 of the EIR identifies other sources under investigation. It is noted 
in the EIR that water sources were investigated in detail in the Basic 
Assessment for the water supply pipeline. 
Section 6.2.2.3 indicates that the water balance for the project has been revised 
to include the SamQuarz water so that its use in the power plant could be 
implemented should the SamQuarz water supply project go ahead (at the time, 
an agreement with SamQuarz was being developed). This potential source, if it 
realises, remains subject to all the checks and balances prescribed in the 
National Water Act of 1998. Moreover, this alternative source is pursued upon 
specific instruction of the DWS to do so.  
 
97.3 As a result of a number of water saving and re-use measures, KiPower will 
use only 0.09 litres of water per kWh (see section 2.3.1.2 of the Final Addendum 
to the EIR). It stands to reason that the use of a scarce resource for the benefit 
of society was indeed one of the considerations by the DEA in granting the EA, 
contrary to the Appellant’s statement. In addition, when considering the water 
use efficiency per gross domestic product (GDP), it was shown in Section 
2.3.1.2 of the Final Addendum that KiPower will be significantly more water 
efficient than the power sector as a whole when compared to the 1995 and 2000 
GDPs per cubic meter water used by the power sector (refer to Figure 2-5 of the 
Final Addendum), and also more water efficient than the agriculture, mining and 
manufacturing sectors for the 1995 and 2000 GDPs. 
 
The Appellant’s concerns and presumptions regarding water, health and 
community expenses are dispensed with in various responses above, and in 
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particular, the responses to points 29, 34, 84, 88 and 123. Accordingly, there is 
no substance whatsoever to the contention of the Appellant that the First 
Respondent had in any way been remiss in application of the Polluter Pays 
Principle. 
 
This point of appeal is therefore inaccurate and misleading since it does not 
acknowledge the information in the EIR. 

IV. Precautionary Principle 
98. The Appellant submits that the First Respondent has failed to apply the risk 

averse and cautious approach (the “Precautionary Principle”) required by the 
NEMA Principles in that it granted the Authorisation without a proper 
assessment of the consequences. This means that the Authorisation was 
granted without inter alia adequate information about the full implications of the 
Project for health and for its contribution to climate change and adaptation to a 
changed climate. 

As per the summary response above, the EIR provides sufficient information on 
the potential consequences of the project and the mitigation for such 
consequences is detailed in the EMPr. Please also refer to the responses at: 
Points 84 and 123 in respect of health  
Point 83.6, the conclusion of the response at point 83, and point 109 in respect 
of climate change, and 
Point 99.4 in respect of adaptation to climate change. 
 
The Appellant’s unsupported conclusion in this respect is clearly defeated by the 
various responses provided, indicating that the consequences of the project was 
properly assessed, reported on and considered to be environmentally 
acceptable and socially and economically beneficial on both a local and national 
scale context.  

99. The First Respondent should, at the very least, have required: 
99.1. the environmental assessment of the environmental authorisations in 
respect of: (i) the construction and connection of the Eskom power lines and a 
switching yard to the Project; and (ii) water supply pipelines from the Rand 
Water connection and “other sources” so as to enable a more complete 
assessment of the cumulative environmental impacts and the feasibility of the 
Project; 
99.2. a proper investigation of the water sources to be used for the Project, 
beyond the inadequate description contained in the IWULA; 
99.3. detailed health impact studies to be conducted in respect of the impacts on 
communities living within close proximity to the Project with regard to air quality 
and water resources; and 
99.4. detailed climate impact studies to be conducted to assess the impacts of 
climate change on, in particular, the water resources apparently available for the 
Project, as well as the impacts of the Project on GHG emissions and in respect 
of adaptation to a changed climate. 

99.1. A Basic Assessment was undertaken for the water supply pipelines. An 
EIA is currently underway for the transmission lines. The switch yard is included 
in the power plant footprint as per the KiPower Power Plant EIR. The 
authorisation for the power plant is conditional to having an authorisation for the 
transmission lines and the required water use licence for the Power Plant. The 
Appellant is a registered IAP on the transmission line EIA and will be able to 
comment and appeal that authorisation process. 
 
99.2. Water sources investigation is covered in the Basic Assessment and 
WULA for the pipelines, and the Appellant is a registered IAP that commented 
on the BA for that authorisation process. There is no substantiation for the 
Appellant’s proposition that the investigation of water sources to be used for the 
project is “inadequate”. It is noted that the Appellant did not appeal the EA for 
the water pipelines. 
 
99.3. See the responses to point 29 and 84.1 above.. 
 
99.4. This sub-point is nonsensical in that it seems that the Appellant expects of 
the Applicant to have assessed climate change and its consequences on water 
resources and the potential adaptation (presumably of the project) to such 
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climate change consequences. Such a requirement is unreasonable given the 
global nature of green-house gases and climate change and the conflicting 
research and perspectives about the effects of green-house gases and climate 
change. Given the above and the fact that the legislative development in EIAs 
regarding climate change studies are not yet in place in order to provide 
guidance, this point of appeal should be dismissed. Also refer to the response at 
point 111. 

V. Public Participation 
100. The NEMA Principles, in line with other NEMA requirements and in furtherance 

of the constitutional right of access to information, provide that a decision such 
as the Authorisation must be reached following the participation and account 
being taken of the interests, needs and values of all I&APs. Such an 
environmental management decision must be made openly and transparently, 
and access to information must be provided in accordance with the law.   

Noted. 

101. The commentary process set out at paragraph 43 above demonstrates the 
failure of the EAP and the DEA to account for the comments submitted by the 
Appellant as part of the EIA Process in any material way as part of the public 
participation process. 

The Appellant’s various comments were appositely covered in the public 
participation process. Please refer to our response to point 43 above.  

102. Further, it became apparent during the EIA Process that the information 
circulated by the Applicant to I&APs was neither transparent nor accountable. 
As such, I&APs have not been afforded proper opportunity to comment in any 
meaningful way in the EIA Process. The belated provision of the IWULA to the 
Appellant and the failure of the EAP to provide the Appellant with the AEL 
application, as well as the separation of related applications concerning power 
lines to be connected to and the water supply pipelines in respect of the Project 
further evidence the lack of meaningful public participation in the EIA Process. 

There is no basis for the Appellant’s allegation that IAPs were not afforded 
proper opportunity as outlined below. Particularly, with regard to the first 
sentence of the paragraph under reply, absolutely no support is provided 
whatsoever.   
1. As per the response to point 43, the Appellant’s various submissions were 

adequately represented in the EIA documentation and responded to in the 
CRRs attached to such EIA documentation. 

2. As per the response to point 55, the AEL was announced repeatedly and the 
Appellant was provided with the opportunity to comment on the AEL as 
admitted to by the Appellant in its point 43 above  

3. As per the response to point 99, the CER and/or groundWork is registered as 
an IAP on the pipeline BA process and the transmission line EIA and has 
sufficient opportunity to comment in these processes. 

4. There are no timeframes governing the water use license application process 
and therefore provision of the IWULA to IAPs cannot be “belated”. 
Notwithstanding the fact that it is untenable to require the Applicant to defend 
its IWULA process in this appeal, we note briefly the following with regard to 
notification that was provided in respect of the IWULA: 

 
Public review of Draft IWULA 
• An email notification was sent to I&APs on 16 July 2014 and adverts were 

published (Streeknuus – 18 July 2014 and Springs Advertiser – 17 July 
2014) to announce the availability of the Draft IWULA for comment.  
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• The Draft IWULA was made available for comment from 23 July to 2 
September 2014.  

• Comments were received on 2 September 2014 from the Appellant which 
was prepared by Carin Bosman on behalf of groundWork and are 
included in the final IWULA. 

 
Public review of Final IWULA 
• An email notification was sent on 12 December 2014 to all I&APs of the 

availability of the updated IWULA for comment.  
• The updated document was made available for public comment from 12 

December 2014 to 13 February 2015 (this period makes provision for the 
exclusion period of 15 December to 2 January and provides more than 30 
days from 5 January 2015 to 13 February 2015). The comment period 
was extended to 24 March 2015 on request for more time from the CER. 

• The extended commenting period was communicated to all I&APs in an 
email notification sent on 26 January 2015.  

• Comments on the Final IWULA were received from the Appellant on 24 
March 2015.  

 
There is accordingly no basis for the Appellant’s contention that meaningful 
public participation was this project, which it is appealing against, was negatively 
affected by the fact that these applications are conducted separately. Once 
more, it is reiterated that it is untenable and in fact unlawful of the Appellant to 
attack in this appeal administrative processes and applications that do not fall 
under the purview of this Appeal Authority and in particular where that process 
has not been completed and concomitantly no decision has been made in this 
process. Any further submissions by the Appellant on other authorisations 
should be dismissed outright in this appeal process. 

VI. The discharge of global and international responsibilities in relation to the environment in the national interest 
103. It is proven that climate change impacts upon, and will continue to impact on, 

inter alia: 
103.1. water resources due to changes in rainfall and evaporation rates, which 
will consequently impact upon agriculture, forestry and industry due to an 
increased irrigation and water supply demand; 
103.2. air quality, through the impacts upon weather patterns which will 
negatively influence criteria pollutants such as PM, SO2, NO2, ozone, carbon 
monoxide, benzene, lead;  
103.3. human health, through bringing about an increase in, for instance, vector-
borne diseases, heat stress, increased natural disasters; 
103.4. biodiversity due to, for instance, loss of habitat resulting from increased 
temperatures and desertification; and 

Noted without admission. Please refer to the response at point 109. 
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103.5. marine fisheries, due to changes in water flows and ocean temperatures. 
104. South Africa is a signatory to the United Nations Framework Convention on 

Climate Change and the Kyoto Protocol, international agreements which seek to 
address climate change and set internationally binding emission reduction 
targets. 

Noted without admission. Please refer to the response at point 109. 

105. Although South Africa does not, at this stage, have any set emission reduction 
obligations under the Kyoto Protocol, it has undertaken to make commitments 
for national contributions towards GHG emission reductions for the period 2020-
2030, has expressed an intention to participate in a legally binding universal 
agreement on climate change to be entered into at COP21 in Paris in December 
2015, and it acknowledges that “the science is clear that action to address the 
causes and impacts of climate change by a single country or small group of 
countries will not be successful. This is a global problem requiring a global 
solution through the concerted and cooperative efforts of all countries”. It is 
incumbent on the state to ensure that its actions, laws and decision-making 
coincide with its evident intentions to address climate change and take into 
account the high probability of internationally-binding climate change obligations 
in the near future. 

Noted without admission. Please refer to the response at point 109. 

106. South Africa is already one of the world’s largest contributors to global climate 
change, having produced around 547Mt of carbon dioxide equivalent (CO2-eq) 
in 2010 (around 231.9 Mt is produced by the electricity sector alone). The South 
African government has recognised the need for climate action and has set 
398Mt CO2-eq per year as the target limit for CO2 by 2025. However, the 
Medupi and Kusile power stations will likely add a further 70Mt of CO2-eq a 
year. The project, which is the subject of this Appeal, is merely one of further 
coal-fired power plants envisaged to be commissioned in future, that will 
contribute to CO2 emissions. 

Noted without admission. Please refer to the response at point 109. 

107. National legislation recognises the need to curb GHG emissions and address 
climate change in that NEMAQA requires that an AEL must specify GHG 
emission measurements and reporting requirements, and the 2012 Framework 
for Air Quality Management acknowledges that “in view of this, specialist air 
quality impact assessments must consider greenhouse gas emissions as well.” 
In addition, public comment has been invited on draft GHG emission reporting 
regulations. 

Noted without admission. Please refer to the response at point 109. 

108. The South African Government has acknowledged the risks of climate change 
by adopting the White Paper which is addressed further from paragraph 136 
below. It confirms that “the policy outlined in this White Paper embodies South 
Africa’s commitment to a fair contribution to stabilising global GHG 
concentrations in the atmosphere and to protecting the country and its people 
from the impacts of inevitable climate change.” The White Paper includes a 
National Climate Change Response Strategy (“the climate change response 

Noted without admission. Please refer to the response at point 109. 
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strategy”), which has listed, as one of its strategic priorities, the need to 
“prioritise the mainstreaming of climate change considerations and responses 
into all relevant sector, national, provincial and local planning regimes such as, 
but not limited to, the Industrial Policy Action Plan, Integrated Resource Plan for 
Electricity Generation, Provincial Growth and Development Plans, and 
Integrated Development Plans.” This White Paper, as a national policy 
document, speaks to and should direct decision-making in respect of 
authorisations for any developments. 

109. It can be concluded that, as part of the integrated environmental authorisation 
process envisaged by the NEMA Principles read with chapter 5 of NEMA and 
requirement in section 24O(1)(b)(viii) of NEMA to consider relevant policy and 
other relevant information in deciding whether or not to grant an authorisation, 
the GHG emissions and climate change impacts of the project should have been 
taken into account in deciding whether or not to grant the authorisation. They 
were not considered by the First Respondent in making the Authorisation – 
either adequately or at all. 

While SA is in the process of implementing several renewable energy projects, 
additional base load electricity can and will only come from coal based power 
stations. Thus the DOE has called for coal based IPP submissions. 
The KiPower project is one of the IPP submissions that will be considered by the 
DOE to meet the additional base load requirements for SA. The DEA had to 
balance the climate change responsibilities against SA's need for more coal 
based power stations. Ultimately, the DOE will decide which of the authorised 
IPPs will go ahead to implementation.  
 
The lack of electricity is seen as one of the inhibitors of growth in South Africa 
by many economists and politicians 
(http://www.fin24.com/Economy/Eskom/Zuma-Energy-shortage-a-serious-
obstacle-to-growth-20150830 and http://www.fin24.com/Economy/IMF-predicts-
growth-below-15-for-SA-20151006).  
 
The Appellant has highlighted in par’s 103 to 109, the government’s obligation to 
balance climate change responsibilities with social and economic development 
needs. 
 
The prevailing social and economic development needs cannot be ignored. The 
Appellant cannot merely by virtue of the fact that the authorisation was granted, 
summarily conclude that the First Respondent had not considered these factors. 
If this logic is to prevail, any authorisation can simply be set aside because the 
balancing of consideration does not suit an Appellant’s one-sided agenda. 
Moreover, the white paper on climate change indicates that it is a matter that 
requires multi-faceted and multi-tiered interventions, which by no stretch of the 
imagination places a de facto bar on new much needed CBIPP developments in 
accordance with public policy.  
 
If these facts are juxtaposed with the Appellant’s repeated but unsubstantiated 
contentions as to local environmental impacts, which are dispelled by the 
various responses in this document, there can be no doubt that the First 
Respondent had acted rationally in granting the authorisation. 
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110. The above serves to indicate a clear intention on the part of government to 
address climate change, and record a national stance to take steps to reduce 
GHG emissions. Therefore all decisions, including the current Authorisation, 
should give effect to and be aligned with the above. 

Please see the response to 109 above. The DEA had to balance the climate 
change responsibilities against SA's need for more coal based power stations in 
order to increase base load capacity. Ultimately, the DOE will decide which of 
the authorised IPPs will go ahead to implementation. 

111. Furthermore, it is noted that the EIA Chief Directorate within DEA was instructed 
by the DEA to develop a process for the inclusion of assessments of climate 
change impacts into EIA authorisations before the end of the financial year 
2013/2014. The outcome of this process is, to date, unknown, other than that 
such assessment is not yet included as a requirement within EIA processes. 
Nevertheless, it is submitted that the EIA process should include climate change 
considerations in full as part of the assessment process, otherwise referred to 
as ‘climate change screening’. Such screening must include both mitigation - 
potential contribution to further GHG emissions - as well as adaptation 
measures. In other words, every development decision must be based on its 
contribution to both mitigation and adaptation. In this regard, it is submitted that 
the assessment and proposals of all developments should provide for, inter alia: 
111.1. maximising reduction in direct and indirect GHG emissions; 
111.2. maximising potential for further mitigation, including ‘sequestration 
offsets’, ideally seeking a negative GHG balance; 
111.3. optimising adaptation to impacts over the full life of the development, 
using best available knowledge and modelling projections of future impacts, 
which will become more extreme over time; 
111.4. ensuring that such adaptations are not misdirected ‘maladaptations’, 
which will fail and/or exacerbate impacts/increase vulnerability over time; and 
111.5. contributing to restoration of ecological infrastructures to better enable 
ecosystem-based adaptation, namely building improved resilience in people, 
infrastructure and ecosystems. 

It is noted by the EAP that this specific comment was not provided in the EIA 
process in the submissions from the Appellant (see response to point 43). 
 
Climate change requirements as outlined by the Appellant in this point, are not 
yet a requirement of EIAs. The Appellant should not expect that the First 
Respondent deny applications that may not meet these requirements unless it 
was requested by the First Respondent during the EIA process. Also refer to the 
response at point 99.4. 

112. It is submitted that water availability, amongst other things, is a severe climate 
change concern for South Africa, in particular in times of drought such as those 
currently experienced. The White Paper confirms that “based on current 
projections South Africa will exceed the limits of economically viable land-based 
water resources by 2050. The adequate supply of water for many areas can be 
sustained only if immediate actions are taken to stave off imminent shortages.” 

Noted without admission.  
 
Please see response to point 97. The mere fact that SA has potential water 
shortages is not in itself a valid reason to stop every and all development.  This 
rather points to the need for judicious application of water allocation. This project 
has very low water usage and is an efficient technology answering the call from 
the DOE, and Rand Water has approved the allocation of water to this project. 
 
Please also refer to the responses at point 34 and point 116. 

113. The Long Term Adaptation Scenarios (“LTAS”) aim to respond to the White 
Paper by developing national and sub-national adaptation scenarios for South 
Africa under plausible future climate conditions and development pathways. The 
LTAS reports acknowledge that impacts on South Africa are likely to be felt 
primarily via effects on water resources. The LTAS report on implications for the 

Noted without admission. 
 
Please see response to point 97.3. This project has very low water usage. 
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water sector states that “(a)t present, specific provisions for climate change 
adaptation have been made in very few of the water resources planning tools. 
There are some early attempts that have simulated simple scenarios of changed 
surface water supply in reconciliation studies” 

114. The LTAS records that “development aspirations in South Africa will likely be 
influenced by opportunities and constraints that arise from climate change 
impacts on the water sector. Key decisions would benefit from considering the 
implications of a range of possible climate-water futures facing South Africa.” 

Noted without admission. 
 
Please see response to point 97.3. This project has very low water usage. 

115. The LTAS acknowledges that “under a drier future scenario, significant trade-
offs are likely to occur between developmental aspirations, particularly in terms 
of the allocation between agricultural and urban industrial water use, linked to 
the marginal costs of enhancing water supply. These constraints are most likely 
to be experienced in central, northern and south-western parts of South Africa, 
with significant social, economic and ecological consequences through 
restricting the range of viable national development pathways.” 

Noted without admission. 
 
Please see response to point 97.3. This project has very low water usage. 

116. As detailed at paragraphs 23 to 42 above, the Project will have significant 
implications on both the water quantity and quality in the area. The Applicant 
submits that the Project is to share the Delmas Coal water supply (the Rand 
Water supply line) although “the proponent is pursuing alternative sources of 
water to supplement the Rand Water”. The source of water supply is submitted 
despite this adding a demand on already-strained water resource of around 3 
744m3/day and with Delmas Coal as a “water deficit mine” “unlike most other 
coal mines” - because it uses an excess water supply sourced from the Rand 
Water supply line. Nor, as indicated above, is there any explanation of the 
validity of the authorisation from Rand Water to provide the proposed coal 
power plant with such a significant water supply in a water deficit area, thereby 
depriving the public of a scarce resource. 

The premise of the very first sentence of this point of appeal is incorrect. Once 
again, the Appellant has ignored the content and findings of the EIR. Please see 
responses to points 23 to 42. 
 
As indicated in the response to points 34 above, water supply from Rand Water 
is highly regulated. Rand Water has agreed to provide water to the project and 
therefore the supply clearly falls within the allowable and affordable resource 
allocation from Rand Water. See also response to point 112.  
 
As per the response to 97.3 above, the Applicant notes again that the KiPower 
power will have a water usage per kWh that will be far below existing coal power 
stations, and water usage per GDP well below other sectors of industry.   
 
The Appellant’s insinuation that the project “deprives the public” of water cannot 
go unchallenged. The Rand water supply feeds both domestic and industrial 
uses, all of which is in the public interest. The Appellant accordingly fails entirely 
to justify how it come to the conclusion that this particular allocation leads to 
“deprivation” given its similar important public function of providing electricity 
(and at a most efficient manner, at that). 

117. Further, and as detailed at paragraphs 23 to 31 above, the Project is located in 
the HPA, a priority area under NEMAQA due to its excessively detrimental 
ambient air quality, as well as in an area of significant biodiversity sensitivity. 

Please refer to the response to points 23 to 31 above.  
 
It is again noted that the HPA and its air quality management plan does not 
preclude new development. 

118. The failure to consider climate change implications shows a lack of policy 
coherence with the national climate change response policy and a disregard for 
the provisions of NEMAQA and NEMA which require consideration of 

With respect to the consideration of climate change matters by the First 
Respondent, please refer to the responses to points 109 to 111 above. 
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international obligations and GHG emissions as set out above. Furthermore, this 
shows a failure to consider the anticipated and fast-approaching impacts of 
climate change including diminishing of water resources, which will, no doubt, 
have a significant impact on this Project, as well as other projects and people 
living within the area and the surrounding environment. 

It is again noted that the plant is highly water efficient (see responses to point 
97.3, 112 and 116 above).  
 
It is again noted that if the Appellant expects all new coal burning developments 
to be denied authorisation by the First Respondent then the DOE’s CBIPP 
programme will fail due to lack of bidders (see also response to point 87). 

Second Ground of Appeal: The First Respondent’s Failure to Comply with NEMA section 24O(1) 
119. NEMA section 24O(1) requires that a competent authority “comply with this Act”, 

account for all relevant factors when considering an environmental authorisation 
including inter alia: (i) measures to prevent, control, abate or mitigate any 
pollution, substantially detrimental environmental impacts or environmental 
degradation; (ii) the Applicant’s ability to implement mitigation measures and to 
comply with any conditions in relation to the Authorisation; (iii) feasible and 
reasonable alternatives, modifications or changes to the activity that may 
minimise environmental harm; and (iv) any guidelines, departmental policies, 
and environmental management instruments and any other information in the 
possession of the competent authority relevant to the application. 

Noted without admission.  

120. It is clear from this Appeal that the First Respondent failed to account for a 
number of significant factors in respect of the Project when granting the 
Authorisation. In addition to that set out in the balance of the Appeal, the 
Appellant submits that the First Respondent failed to consider: 
120.1. the Project’s exacerbation of existing levels of particulate matter that 
exceed ambient air quality standards; 
120.2. any health impact assessment of the Project’s effect on air quality; 
120.3. the Applicant’s ability to comply with mitigation measures; 
120.4. feasible and reasonable alternatives; and 
120.5. any adopted guidelines, departmental policies and environmental 
management instruments. 

Please refer to the individual responses above and below which illustrate that 
these statements from the Appellant are either unfounded, misleading, did not 
consider the information in the EIR, or did so incorrectly. 

I. Failure of the First Respondent to consider the Project’s exacerbation of existing levels of particulate matter that exceed ambient air quality standards 
121. The air quality impact analysis in the FEIR (“AQIA”)  includes the admission that 

expected emissions of particulate matter from the Project would further 
exacerbate the situation where air quality does not comply with ambient air 
quality standards: 
“Particulate Matter (PM10) 
The daily NAAQS is predicted to be exceeded at a number of sensitive 
receptors, whereas the annual average NAAQS is not exceeded at any of the 
sensitive receptors. The affected area includes a portion of the R50 road to the 
north of the site, but this is not significantly longer than under baseline 
conditions –see Figure 7-4.” 
“Particulate Matter (PM2.5) 
Only daily exceedances are predicted at the locations of sensitive receptors as 

Please see the summary response, as well as responses to points 29, 83 and 
84. 
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indicated in Figure 7-5.” 
122. Nevertheless, the First Respondent does not appear to have taken any such 

admissions into account in granting the Authorisation. 
The air quality impact assessment was part of the EIR, and is listed in the EA as 
being considered by the DEA. The summary response, and responses to points 
29, 83 and 84 provides the full context with respect to particulates that was 
clearly considered by the DEA.  

II. Failure of the First Respondent to consider a health impact assessment of the Project’s impact on air quality 
123. As set out above, neither the FEIR nor the AQIA contains any information about 

the health impact of the project vis a vis higher ambient air levels of pollutants. 
This is despite the CER’s specific mention and request for such an assessment 
as reflected in various submissions on the EIA process. 

The EAP indicated in its response to the Appellant in the CRR attached to the 
Draft EIR and Final EIR that a health impact assessment was not warranted 
because the project was assessed against national ambient standards, which 
are based on safe health exposure limits. 
For the purposes of the First Respondent, a health impact assessment was not 
warranted for the following reasons:  
• The project will not exceed the national emission standards, in order to that 

that the national ambient air quality standards, which are based on safe 
exposure limits, would not be exceeded 

• As detailed in the summary response above, ambient air quality will be in 
compliance with the national ambient air quality standards, except for 
nominal exceedances of the daily ambient particulate objective , which does 
not result in a change in the health risk profile of nearby communities 
compared to the baseline (see also responses to points 29 and 84.1 above), 
Predictions for ambient concentrations are made on a conservative basis, i.e. 
considering worst case scenario conditions where assumptions were 
required. Thus, typically predicted levels are usually worse than the actual 
that would transpire if the project goes ahead. In addition, ambient air quality 
standards limits are set based on conservative values, i.e., based on lifetime 
exposure concentrations for the majority of the population, including the very 
young and the elderly.  

W.r.t the Appellant’s statement that “neither the FEIR nor the AQIA contains any 
information ….higher ambient air levels of pollutants”, the following is noted: 
• Section 4.7 of the FEIR details the baseline air quality in terms of 

particulates, SO2, NOx and mercury. 
• Section 7.1 of the EIR assesses the project’s emissions based on air 

dispersion modelling and provides predicted ambient levels of pollutants for 
particulates, SO2 and NOx for the construction phase (Section 7.1.1) and the 
operating phase (Section 7.1.2) of the project.  

• Section 9 of the EIR assesses and rates potential impacts including 
emissions and the impact on ambient air quality. 

• The air impact assessment appended to the EIR provides a comprehensive 
account of the baseline, the air dispersion modelling undertaken and the 
predicted impacts, in addition to recommended mitigation measures.  
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Accordingly, the request for a health impact assessment was given due 
consideration and it was deemed unnecessary for the above reasons. 

124. This failure to conduct a health impact assessment for the Project reveals a 
disregard for Project’s externalities, in particular because the Project is located 
within the sensitive HPA. Moreover, several of the specialist studies indicate that 
the potential health impacts and economic burden associated with the Project 
would be higher in relation to the economic value created. Scorgie (2012) 
estimated that external health related costs associated with coal across her 
study sites was about R3.5 billion with power generation responsible for only 6% 
of external costs overall, whereas Myllyvirta (2014) estimated that the cost to 
society is R230 billion including premature deaths from exposure to pollutants 
such as PM2.5 and mercury.  
In contrast, limited – if any - benefit of power generation is experienced by those 
that suffer from the pollution emitted from the coal-fired power stations and who 
are left to bear all the impacts and costs of the pollution. 

The Appellant frequently compares this plant to existing plants, which is 
misleading since the technology is significantly different to existing power plants, 
and there will be sufficient mitigation measures in place to address potential 
externalities, as stipulated in the EIR and EMPr.  
It is noted that the studies referenced by the Appellant are for existing power 
plants. 
Refer also to points 23 to 31, and 123 above in response to this point of appeal, 
and in particular the un-contextual extrapolations made by the Appellant in this 
respect. 
 
With respect to the statement regarding local benefits vs local costs and 
impacts, the socio-economic assessment as referenced by the Appellant under 
point 83 indicates a significant local socio-economic benefit and therefore the 
insinuation by the Appellant that this project may derive no local benefit is 
denied. 

125. The failure to conduct the health impact study is not because consultants lacked 
the tools to do it - as is evidenced by studies conducted by consultants for other 
projects. For example, the Airports Company of South Africa was able to employ 
several studies to quantitatively assess the health impact of increased air 
pollution from re-aligning the existing primary runaway at the Cape Town 
International Airport. 

We cannot comment on the rationale, capacity or content of any ACSA studies. 
Please refer in this respect once more to  our response to point 123 above. 

126. For the short, and long-term health effects, the coefficients specified by the 
Committee on the Medical Effects of Air Pollutants (“COMEAP”) were used in a 
project for the Air Port Company South Africa. COMEAP is an expert Committee 
that provides advice to the UK Department of Health's Chief Medical Officer, on 
all matters concerning the effects of air pollutants on health. The recommended 
coefficients for quantifying short-term exposure to PM10, SO2 and NO2, utilised 
in the present study are outlined below (COMEAP, 1998) 

Noted without admission.  
Please refer to the response to point 123 above. 

127. In various international studies, it has been indicated that there is insufficient Noted without admission.  



Responding Statement to the Appeal submitted by the CER Prepared by Jones & Wagener 28 January 2016 

55 
 

 APPEAL SUBMISSION COMMENT RESPONSE FROM KIPOWER (PTY) LTD  

AND JONES & WAGENER (PTY) LTD 

evidence to quantify the health effects of long-term exposure to SO2, NO2 and 
O3. However, the evidence regarding the effects of long-term exposure to 
particulate matter has increased in recent years. Based on new evidence and 
quantitative estimates of the impact of the long-term effects of particulate 
pollution on mortality, COMEAP has published coefficients linking mortality to 
long-term exposure to PM2.5. These are summarised and demonstrated in 
Table 2- 8 below: 

 

Reference to the response to point 123 above.  
As noted, the annual ambient standard for particulates will not be exceeded 
either for current conditions or for the project’s predicted cumulative conditions. 
Thus, long term exposure is not a concern or health risk for this project. 

III. Failure of the First Respondent to Consider the Applicant’s Ability to Comply with Mitigation Measures 
128. The Authorisation and FEIR contains a number of mitigation measures 

apparently in order to protect the environment from the harm arising as a result 
of the Authorised Activities. However, and in contrast with the First 
Respondent’s finding that “(t)he proposed mitigation of impacts identified and 
assessed adequately curtails the identified potential impacts”, the ability of the 
Applicant to comply with such mitigation measures is doubtful due to the 
following:  
128.1. The conditions intended as mitigation measures in the Authorisation are 
vague and reliant to a large extent on the discretion of the First Respondent. For 
example, condition 69 requires that “(t)he holder of the authorisation must 
ensure that surface water monitoring points are established and approved by 

Reference to the responses to points 4 and 13 to 18 above. Specific response to 
each sub-point is provided below. 
128.1. The surface water monitoring points are indicated in Section 6 the EMPr 
and Figure 6-2 of the EMPr shows the locality for each monitoring point. The 
Applicant understands that condition 69 requires that these monitoring points 
are approved as monitoring points by the Chief Director: Integrated 
Environmental Authorisation and such application will be made by the Applicant. 
It is unclear why this condition is considered vague by the Appellant. It is entirely 
unclear how the continued discretion of the DEA could conceivably be 
inappropriate in any sense.  
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the Chief Director: Integrated Environmental Authorisation”. 
128.2. Certain mitigation measures in the Authorisation are inappropriate and 
inapplicable in the circumstances - the requirement to comply with the quality 
requirements specified in the General and Special Effluent Standard, does not 
apply to the discharge of storm water but to the discharge of industrial effluent, 
and only if such discharge of industrial effluent is an “Existing Lawful Water Use” 
as defined under sections 34 and 35 of the NWA (which implies that it should 
have been undertaken between 1 October 1996 and 30 September 1998). 
128.3. The mitigation measures proposed by the Applicant in the FEIR are often 
deficient and insufficiently detailed (for example the mitigation measures fail to 
address existing hydrological impacts which means that reduction of the 
cumulative impact of development is not feasible). 
128.4. The Applicant is open about its inexperience in pollutant control and 
mitigation of the proposed coal power station in its admission that, as the ADF is 
a new venture, it does not yet know how it will ensure and maintain its technical 
competency. This admission is even more striking in light of the non-
compliances of iKhwezi Colliery and Delmas Coal. 

128.2. This refers to condition 48.5 of the EA. The reference to “existing lawful 
water use” merely implies that this requirement applies to discharges that do not 
otherwise require licensing. The EAP nevertheless recommends that the DEA 
considers amending this condition to reflect the EMPr, which indicates that any 
discharge from the site will meet the Interim Resource Water Quality Objectives 
of the Wilge River. 
 
128.3. Water related impacts are dealt with in responses to points 32 and 97 
above. It is noted that this project could benefit the local Wilge River system 
through the wetland offsets projects for the KiPower project. 
It defies comprehension as to why the Appellant requires that the Applicant 
address existing impacts on the Wilge River since these arise from activities of 
other developers such as agriculture and mining. The Appellant indicated in its 
points 95 and 96 that other developers should be responsible for their own 
impacts and yet here it expects the Appellant to address existing impacts due to 
other developers.  It is noted that any discharges from the project will meet the 
Interim Water Resource Quality Objectives and may assist in improving the local 
instream water quality if it does not currently meet these objectives.  
 
128.4. This point of the Appellant’s refer to the following information provided on 
page 15 of the NEMA-NEMWA application form (Appendix E1 to the EIR): 
“This is a new venture for the applicant, therefore personnel have yet to be 
appointed to operate the ADF. The operation of the ash disposal facility may be 
contracted to competent operators.” 
 
It states that the personnel have not yet been appointed and that the Applicant 
is considering contracting the operation to competent operators. This is 
acceptable practice and is undertaken by a number mines and manufacturing 
industries in SA.  
 
The Appellant is incorrect in its interpretation that this statement is an indication 
that the Applicant ostensibly “does not yet know how it will ensure and maintain 
technical competency”. This insinuation is denied by the Applicant. Refer to the 
response at point 83.3 

129. In the Applicant’s meeting with the DMR on 25 February 2013, the DMR came 
to the general conclusion that the Applicant would need to prove environmental 
management experience if it is to undertake the liability for IKhwezi Colliery’s 
environmental transgressions. This conclusion emphasises the Applicant’s 
inexperience in environmental management, as well as the function of the 
proposed coal power solution as a “solution” to iKhwezi Colliery’s environmental 
transgressions. 

 
Reference to the minutes of the DMR meeting attached to the FEIR under 
Appendix K. This was not a conclusion reached by the DMR, but a statement of 
a requirement that needs to be fulfilled when KiPower and Ikhwezi Colliery apply 
for a transfer of liability with regards to Pit H.  
 
The Appellant is incorrect in its interpretation that this statement emphasises the 
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Applicant’s inexperience. This insinuation is denied by the Applicant. 
Also refer to our responses to points 20 and 96 in this regard. 

IV. The First Respondent’s Failure to Account for Feasible and Reasonable Alternatives 
130. The proper investigation of alternatives is an integral component of 

environmental impact assessment. Section 23 of NEMA, which entails the 
general objectives of integrated environmental management, provides that one 
of these general objectives is to: 
“identify, predict and evaluate the actual and potential impact on the 
environment, socio-economic conditions and cultural heritage, the risks and 
consequences and alternatives and options for mitigation of activities, with a 
view to minimising negative impacts, maximising benefits, and promoting 
compliance with the principles of environmental management set out in section 
2 [the NEM Principles]”. 

Noted.  

131. The Western Cape EIA Guideline to Alternatives, 2011 (the “Guideline to 
Alternatives”) is of interpretive value when unpacking the methodology required 
for the true assessment of alternatives as required by NEMA and the EIA 
Regulations, 2010. According to the Guideline to Alternatives, the “no-go” 
option, that is the option of no development, whilst acting in compliance with and 
maintaining environmental norms and standards, must be assessed at the same 
level of detail as the other feasible and reasonable alternatives. This is in line 
with the definition of “alternatives” under regulation 1 of the EIA Regulations, 
2010, as “different means of meeting the general purpose and requirements of 
the activity, which may include alternatives to— …(f) the option of not 
implementing the activity”. 

Noted without admission. It is unclear why the Appellant cites Western Cape 
Guidelines.   

132. The FEIR includes no proper consideration of alternatives nor any adequate 
assessment of the no-go option, due to the basis of the Project on the use of 
coal discard at Delmas Coal and the mopping up of the pollution incurred at 
iKhwezi Colliery, as well as the invalidated assumption that proximity to Delmas 
Coal and IKhwezi Colliery are constants not to be assessed as alternatives. 
Consequently, the starting point seems to be the generation of income for a 
mine that is no longer viable and the low cost rehabilitation of impacts incurred 
by the Second Respondent, instead of the independent assessment of the most 
sustainable methods of power generation. 

Delmas Coal is a viable mine, currently operational and provides coal to Eskom 
on a continuous basis and is therefore not reliant on the KiPower project. The 
contrived conclusion reached by the Appellant in this paragraph is accordingly 
plainly incorrect, which places the logic of reaching that conclusion in clear 
doubt. 
 
On request by the DEA, the No-Go Option was assessed in greater detail as 
included in the Addendum to the EIR. A detailed consideration of alternatives is 
included in the EIR in Section 3. Section 3.1 addresses the question of 
alternative energy sources for power generation and it is clearly stated: “I&APs 
have raised the question as to whether other sources were considered by 
KiPower. KiPower’s proposal is based on available coal supplies from Delmas 
Coal, and as a result, the project is based on coal-fired power generation. Other 
energy sources were not considered by the proponent” due to the nature of their 
business. This section of the EIR goes on to outline why other energy sources 
were not considered feasible for this project. The no-go option was discussed in 
more detail in the Addendum to the EIR. Please refer to the response to 133  
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below. 
133. The No-Go Option 

133.1. In the February 2015 Rejection, the DEA requests the consideration of 
the “no-go option” and points out that “(t)he option of not implementing the 
activity does not seem to have been assessed”. In the Draft and Final Addenda, 
which were submitted in response to the queries raised in the February 2015 
Rejection, the Applicant’s attempts to elevate the Project above the “no go 
option” are materially flawed. 
133.2. The Applicant proposes that “(c)oal being supplied to existing Delmas 
coal clients would continue to be used for the purpose that it is being used for 
now”. However, whilst it is likely that the Delmas coal will continue to be used for 
power generation, the production rate would have to increase by 50% to supply 
coal to the Project at full production rates. 
133.3. The Applicant further proposes that: 
“power that would be supplied by KiPower using equipment that conforms to the 
section 21(AQA) requirements for “new plant” could then very well be supplied 
(at least until 2020, but in terms of the postponement application already 
submitted by Eskom, well beyond that date) from “existing plant” with 
significantly higher emissions per MWh, thus resulting in deteriorating ambient 
air quality…” 
133.4. However, by 2020, Eskom’s plants will be partly compliant with the 2020 
MES, and by 2025 they should be fully compliant or in the process of 
decommissioning. In any event, the Applicant may not rely on the non-
compliance of others to justify its own impacts. Further, the Project should be 
seen in the context of the renewable energy procurement process (as detailed 
further below) and not confined to a narrow “business as usual” paradigm. 
133.5. The above notwithstanding, the First Respondent makes no reference to 
the assessment of the “no go option” in the Authorisation. 

133.1 Denied. See responses below. 
 
133.2 Firstly, it is irrelevant whether Delmas Coal’s production capacity 
increases or not. The fact of the matter is that the No-Go alternative was 
compared to the Project by evaluating actual emissions against actual predicted 
emissions incorporating any increase in production capacity. The Appellant’s 
argument is therefore not based on the actual impact data generated by the 
comparison.  From Section 2.3.4.1 of the Final EIR, “The plant will require on 
the average 2 800 000 tonnes per annum of coal based the average calorific 
value of 16.3 MJ/kg over the 30-year plant life”, which is a conservative coal 
quality. At normal coal quality, the supply could reduce to approximately current 
production rates of around 2.1 million tonnes per annum. While the latter is 
irrelevant, the Appellant’s contention of a 50% increase is in any event clearly 
flawed and denied. 
 
133.3 Noted. 
 
133.4 The Appellant’s contentions with respect to Eskom’s compliance are 
highly speculative. It should in any event be noted that the Project’s emissions 
would actually be better than the MES that would be applicable from 2020 and 
therefore denoting a nett improvement by implementation of the project 
irrespective of Eskom’s compliance status.  
The project falls within the DOEs coal based IPP procurement process and not 
the renewable energy procurement process since: 
a. it is a coal based project aimed at fulfilling base load requirements. 
b. renewable energy projects are limited to 150MW, whilst coal is limited to 
600MW. 
 
133.5 There is no specific requirement for the DEA to refer to the No-Go option 
in its EA. 
Even though a theoretical No-Go option was evaluated, given the DOE’s call for 
coal based IPP, means that there is no real No-Go option from a government 
policy point of view. 

134. Renewable Energy as an Alternative 
134.1. The FEIR dismisses the option of achieving the purpose of the Project 
through renewable energy in the following two paragraphs which contain a one-
page discussion explaining their consideration of renewable alternatives for 
electricity generation. These paragraphs make various statements arguing 
against the viability of renewable energy in South Africa and state inter alia that: 
“Although internationally, development of renewable technologies such as wind 

The very nature of this challenge is disputed in the concluding paragraph below. 
However certain presumptions advanced by the Appellant should not go 
unchallenged in any event: 
 
134.1. The DOEs RFPs for IPPs is limited to 150MW for renewable energy 
projects and 600MW for coal based projects because renewable energy projects 
at higher loads are not considered proven technology globally. See also 
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and solar energy for the generation of electricity is increasing, costs remain high 
and additional support technology (such as supplemental natural gas power or 
energy storage) is needed to use renewable sources as a reliable base-load 
electric power source. Additionally, the planned scale of the KiPower project 
(600 MW) is significantly larger that [sic] the size of typical wind or solar facilities 
being developed globally. 
Additionally, affordability of the electricity is an important consideration. Coal 
power plants continue to serve as a cost-effective source of electricity, both in 
consideration of capital cost and operations/maintenance cost. The CFB 
approach for this Project is suggested to be a least cost option after full 
consideration of alternatives.” 
134.2. The Appellant disagrees with the above statements and by comparing 
studies of the costs of renewable energy to fossil-fuel based energy, and 
whether wind and solar can meet baseload energy requirements, submits the 
following: 
134.2.1. On a ZAR/Kw-h basis, the cost of energy from wind and solar are 
starting to approach, if not fall below the cost of energy from coal. This is 
primarily because of implementation of technological advances that lower the 
costs of energy from wind and solar. By comparison, because coal-fired power 
plants are mature technologies, no comparable reduction in the cost of energy 
from this source is expected. 
134.2.2. Developers of renewable energy projects are solving the ‘intermittency’ 
problem by use of emerging technology for the storage and distribution of 
energy from solar and wind to the extent that solar and wind energy systems 
can meet baseload energy requirements. 
134.2.3. Various other reports have been published that show that in some 
markets, the costs of producing electricity from renewable energy is cheaper 
than coal or natural gas. 
“While progress has been slow but steady over the last two decades, the current 
efforts of industry leaders and researchers have greatly reduced costs and 
improved efficiencies, thus increasing the demand for SESs. As the price of 
solar continues to drop amidst the rising cost of fossil fuels, the next decade is 
sure to see solar power as a primary, integrated, and cost-effective power 
source that reduces environmental impacts and increases energy security." 
134.3. In line with the reducing costs of producing electricity from renewable 
energy, bid prices for renewable energy (that is the price paid by Eskom to the 
renewable energy producer per kWh) has decreased significantly since the 
beginning of the renewable energy independent power producer procurement 
process. In the DoE’s “State of Renewable Energy in South Africa 2015” it is 
submitted that: 
“Bid prices have fallen markedly from round to round. The average per kWh 

response to point 132 and 133 above. 
 
134.2. Coal based power generation has been around for a long time. However, 
CFB is relatively new technology.  
 
134.2.1 Mature coal based generation such as PC boilers are not likely to show 
a reduction in cost of energy. However, CFB boiler technology is still developing 
and may indeed show cost reduction with time.   
 
134.2.2. It is noted that the DOEs RFP requires actual operating data from other 
plants of the same capacity being applied for and therefore all renewable 
projects are currently limited to 150MW (which is not considered base load 
capacity), whilst CBIPPs are limited to 600MW (which is considered base load 
capacity). Until renewable energy projects elsewhere are proven with at least 2 
years’ of successful operation, such projects will not be considered for base load 
capacity in SA under the current RFP requirements from the DOE. 
 
134.2.3 Noted without admission, with reference to responses above.  
 
134.3 Again, it is noted that the CBIPPs are aimed at providing base load 
capacity, and that whilst renewable IPP costing has reduced significantly, 
renewable projects have not been targeted by the DOE for base load capacity. 
 
134.4 Reference to responses to points 132 and 133.  
 
This point of appeal is not against the project per se but an apparent attempt to 
draw the very nature of the IRP and the DOEs call for CBIPPs into question.  
This appeal is not the appropriate forum for such an attack in principle. While a 
comprehensive impact assessment, recommendations and commitment 
regarding appropriate management and mitigations measures as well as a 
critical evaluation by the DEA (as was produced) in this regard is critical, it is not 
the function of the Applicant (who is entirely bound by the parameters set by this 
call for CBIPPs) to question, the wisdom of this established and approved policy 
in its impact assessment. If the Appellant wishes to challenge established and 
approved national policy, it is required to approach an appropriate court or other 
forum in this regard. 
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tariff for the portfolio, in April 2014 terms, has declined by 68% when compared 
with the first bid window ….. The tariffs bid into the programme demonstrated 
the effectiveness with which the competitive bidding process leveraged 
technology advancements and international price trends as well as the 
increasing competitiveness of RE as a generation supply option.” 
134.4. The Applicant submits that the Second Respondent provides a false 
justification for excluding renewable energy alternatives and the First 
Respondent should therefore not have approved the FEIR without a proper 
consideration and analysis of such alternatives. 
 

V. Failure of the First Respondent to Consider Applicable Policies Relevant to the Application 
135. It is submitted that the First Respondent, in granting the Authorisation, failed to 

account for the National Climate Change Response White Paper (the “White 
Paper”) which “presents the South African government’s vision for an effective 
climate change response and the long-term, just transition to a climate-resilient 
and lower carbon economy and society.” 

It is the opinion that the DEA granted authorisation for the project due to: 
• DOEs indication that coal based power generation is required for SA 

and its call for IPP submission. 
• The information in the EIR and Addendum which provided sufficient 

information on which to base its decision. 
• Adequate prevention, minimisation, reduction and mitigation of potential 

impacts of the project, to ensure adequate protection of the 
environment, whilst promoting use of resources for society’s overall 
benefit. 

 
Reference to response to point 109.  Denied as further elucidated in our 
responses to 136 to 141 below. 

136. The White Paper acknowledges, inter alia, that: 
“although there will be costs associated with South Africa’s adaptation and GHG 
emission reduction efforts, there will also be significant short and long-term 
social and economic benefits … Furthermore various economic studies have 
shown that the costs of early action will be far less than the costs of delay and 
inaction”. 

Noted. The Appellant raises no point in appeal here. 

137. In its objectives, the White Paper records that it will: 
“effectively manage inevitable climate change impacts through interventions that 
build and sustain South Africa’s social, economic and environmental resilience 
and emergency response capacity [and] make a fair contribution to the global 
effort to stabilise GHG concentrations in the atmosphere.” 

Noted. The Appellant raises no point in appeal here. 

138. This White Paper confirms, among other things, that “South Africa is a water 
scarce country with a highly variable climate and has one of the lowest run-offs 
in the world – a situation that is likely to be significantly exacerbated by the 
effects of climate change.” 

Noted. The Appellant raises no point in appeal here. 

139. The White Paper clearly indicates the intention of the government to take 
positive steps to address issues of air quality and climate change in South 
Africa. In light of this intention, a focus on further emissions-intensive and 

Noted. 
 
Please see the response to point 109. Please also see response to point 134, 
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energy inefficient power generation is counter-intuitive and inappropriate. Long-
term policy decisions concerning infrastructure investments must consider 
climate change impacts so as to avoid locking in emission intensive technology, 
whilst short-term mitigation is primarily energy efficiency and “demand side 
management”, together with increasing renewable energy investment. 

and particularly, 134.4. 

140. In granting the Authorisation, and given the significant GHG emissions of coal-
fired power stations, the First Respondent has directly contradicted the 
intentions of the White Paper and consequently contravened section 
24O(1)(b)(viii) NEMA. 

In view of the responses above and generally in this responding statement, this 
is denied.  
Please see the response to point 109. 
Please also see response to point 134, and particularly, 134.4. 
 

Third Ground of Appeal: The First Respondent’s Failure to Comply with NEMA section 24(4) 
141. NEMA section 24(4) requires inter alia that in considering the application for the 

Authorisation the First Respondent: (i) account for the NEMA Principles and the 
objectives of integrated environmental management, (ii) properly assess the 
activity’s potential environmental impacts; and (ii) ensure there are adequate 
public information and participation procedures. 

Please refer to the responses to points 15 to 18, and 109. 
In view of all of the responses in this document, it is plainly evident that the First 
Respondent accounted for all NEMA Principles, the objectives of integrated 
environmental management, and also ensured that all potential environmental 
impacts have been properly assessed and that the relevant public participation 
procedures had been complied with.  

142. These requirements overlap with those under the NEMA Principles and under 
NEMA section 24O. As such, the First Respondent’s failure to comply with such 
requirements is explained above. 

Concomitantly it is further reiterated on the premise set out above that the First 
Respondent had indeed complied with these requirements. . 

Fourth Ground of Appeal: The First Respondent’s Failure to Comply with the NEMA Regulations, 2010 
143. Assessment of Need and Desirability 

143.1. Regulation 8 of the EIA Regulations, 2010 requires that the competent 
authority has regard for sections 24O and 24(4) of NEMA as well as “the need 
and desirability of the activity”. This requirement is supported by the DEA’s 
Guideline on Need and Desirability which inter alia illustrates the relationship 
amongst the financial viability, sustainability and need and desirability of a 
proposed activity: 
“Financial viability must be considered within the context of justifiable economic 
development, measured against the broader societal short-term and long-term 
needs. While the financial viability considerations of the private developer might 
indicate if a development is "do-able", the "need and desirability" will be 
determined by considering the broader community's needs and interests as 
reflected in an IDP, SDF and EMF for the area, and as determined by the EIA. 
While the importance of job creation and economic growth for South Africa 
cannot be denied, the Constitution calls for justifiable economic development. 
The specific needs of the broader community must therefore be considered 
together with the opportunity costs and distributional consequences in order to 
determine whether or not the development will result in the securing of 
ecological sustainable development and the promotion of justifiable social and 
economic development - in other words to ensure that the development will be 

 
143. 1. Noted  
143.2. Noted. 
143.3 Please see response to point 62 to point 76. 
143.4. Please see response to point 62 to point 76.  
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socially, economically and environmentally sustainable.” 
143.2. In line with the requirement to assess the need and desirability of a 
proposed activity, regulation 31(2)(d) of the EIA Regulations, 2010 requires that 
an environmental impact assessment report include “a description of the 
environment that may be affected by the activity and the manner in which the 
physical, biological, social, economic and cultural aspects of the environment 
may be affected by the proposed activity.” 
143.3. As set out at paragraphs 62 et seq above, the Applicant relies on the IRP 
of the DoE as a fundamental basis of its argument for the need and desirability 
and general sustainability of the Project. The First Respondent refers to the IRP 
in its finding that: 
“The need and desirability of the activity has been demonstrated. The Integrated 
Resource Planning Document dated 25 March 2011 (Revision 2), from the 
Department of Energy, forecasts energy and electricity needs to 2030, which 
includes electricity generation from coal.” 
143.4. However, and as set out at paragraphs 62 to 76 above, the requirements 
of the IRP are not tantamount to the need and desirability of the Authorised 
Activities. This is, inter alia, because: 
143.4.1. The power allocation in the First CBIPP RFP is limited. 
143.4.2. The government has acknowledged the high environmental cost of 
coal-fired power in inter alia its reference in the First CBIPP RFP to the 
contribution of coal-fired power plants to global warming. 
143.4.3. Tenders are awarded following a competitive process comprising many 
requirements which include detailed financial and legislative components. This 
notwithstanding the Applicant fails to grapple with this competitive process by 
over-emphasising the competitive edge of the benefits of CFB technology, the 
use of low grade coal discard and the creation of downstream opportunities. 
143.4.4. The Applicant fails to provide any material evidence of the financial 
feasibility of the Project in substantiation of its economic desirability and despite 
such financial feasibility being called into question. 

144. Assessment of all Cumulative Impacts 
144.1. The EIA Regulations, 2010 define cumulative impacts as “in relation to an 
activity … the impact of an activity that in itself may not be significant, but may 
become significant when added to the existing and potential impacts 
eventuating from similar or diverse activities or undertakings in the area”. 
144.2. Regulation 31(2)(l)(i) of the EIA Regulations, 2010, requires an EIA to 
contain an assessment of each identified potentially significant impact including, 
inter alia, cumulative impacts. 
144.3. In terms of regulation 34(2), the competent authority is obliged to reject 
the FEIR if it does not substantially comply with regulation 31(2). 
144.4. The EIA Process does not include the assessment of a number of 

144.1 Noted  
 
144.2 Noted  
 
144.3 Noted  
 
144.4 Please see the following responses per sub-point: 
144.4.1. our responses to points 23 to 31, 83, 84, and 120 
144.4.2. our responses to points 32 to 36 
144.4.3. our responses to points 37 to 42 
144.4.4. our responses to points 50, 99 and 102. 
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potentially significant impacts, despite the First Respondent’s finding that “(the) 
identification and assessment of impacts…and sufficient assessment of the key 
identified issues and impacts has been completed” and that “(t)he procedure 
followed for impact assessment is adequate for the decision-making process.” 
These potentially significant impacts include: 
144.4.1. the cumulative effect of the air emissions from the Project in the HPA, 
an area declared a priority area under NEMAQA (as detailed at paragraphs 23 
to 31 and 120.1 et al above), not least the health and global external costs 
associated with the social cost of the Project’s CO2 emissions (see paragraphs 
83 and 84 above); 
144.4.2. the cumulative effect of detrimental water quantity and quality in an 
area of significant water shortage and hydrological sensitivity (see paragraphs 
32 to 36 above); 
144.4.3. the cumulative effect of the loss of wetlands as an important holistic 
hydrological system as at paragraphs 37 to 42 above which affords no 
consideration to the particularly invaluable nature of those ecosystems to be 
destroyed by the proposed coal station (the First Respondent submitting that 
“(t)he site consists of mainly brownfield or disturbed areas although the activity 
will impact on wetlands”). 
144.4.4. The impacts associated with the further environmental authorisations in 
respect of: (i) the construction and connection of Eskom power lines and a 
switching yard to the Project; and (ii) water supply pipelines from the Rand 
Water connection and “other sources”; which are allegedly to be considered as 
part of separate processes despite this contravening the basic integrated 
environmental management processes under NEMA. In the February 2015 
Rejection, the DEA specifically asked for the agreement that Eskom will be 
responsible for the application and construction of the power line connection and 
a description of the cumulative impact of this connection. In response, the 
Applicant indicated the agreement was not yet available as Eskom was still 
investigating various options and that cumulative impacts are difficult to quantify 
because of the lack of: (i) baseline information; (ii) certainty regarding future 
developments in the area; and (iii) regionally and nationally coordinated 
environmental information. Despite the DEA receiving no adequate answer from 
the Applicant. in this regard, the First Respondent’s finding in the Application is 
that: 
“The power lines and switching yard will be applied for in a separate application 
since there are a number of connection options still being considered by Eskom. 
The cumulative impacts of the power lines have been considered at a qualitative 
level. Therefore, to allow for the potential impacts of the power line to be 
understood and assessed in detail, and to prevent a situation where Eskom or 
the proponent is unable to obtain authorization to construct the power line for an 

 
144.5. In accordance with the responses above, the EIR comprehensively 
assesses all impacts, including cumulative impacts. Accordingly, the First 
Respondent was, contrary to the contentions of the Appellant, justified in 
approving the application. 
 
144.6: Refer to the response to point 29 in regard to air quality. Refer to the 
responses to points 32 to 36 and 97.3 in regard to water. The Appellant’s 
comments on cumulative impacts do not consider the information provided in 
the EIR as indicated in the response to sub-point 144.4. above.  
It is therefore firstly denied that the risks are “high” as averred. It is further 
evident in view of various responses above that the First Respondent did not fail 
to attach sufficient weight as averred and there was further clearly no 
requirement for further more detailed investigations given the comprehensive 
studies done for the project. 
.  
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already constructed power station, the environmental authorization contains a 
condition to the effect that the construction of the activity may not commence, 
unless environmental authorization has been obtained for the power line.” 
144.5. In light of the above, it is submitted that the FEIR fails to adequately 
assess cumulative impacts of the project and therefore does not comply with 
regulation 31(2). Accordingly, the First Respondent was under an obligation to 
refuse the application. 
144.6. In instances where the risks of cumulative impacts are recognised as 
being high, such as in the case of the air quality and water impacts (and in 
particularly in times of drought such as those currently experienced), it is 
submitted that the First Respondent failed to attach sufficient weight to the 
severity of the impacts and should have refused the Authorisation on this basis 
alone, or, at the very least (and in application of the Precautionary Principle), 
should have required that further, more detailed, investigation into the impacts 
be conducted. 

Fifth Ground of Appeal: The First Respondent’s Breach of Constitutional Requirements 
145. In failing to undertake a proper consideration of all environmental impacts and to 

require proper public participation in the EIA Process prior to granting the 
Authorisation (and as detailed above), the First Respondent has failed to ensure 
an environment not harmful to health and well-being and to protect that 
environment in the manner set out in the Constitution section 24, and it has 
failed to give effect to the right to access to information as required by the 
Constitution section 32. 

As responded to at various points above, this is denied. 

CONCLUSION 
146. The First Respondent’s decision to authorise the Project is unlawful, in that it 

failed to comply with NEMA, NEMAQA and NEMWA. Further, the conditions of 
the Authorisation are vague and unenforceable with the Authorisation failing to 
give effect to the constitutional environmental and public participation rights. 

As responded to at various points above, the first sentence is denied. 
W.r.t the Appellant’s contentions regarding authorisation conditions, please refer 
to the summary response above  

147. For all of these reasons, the Appellant submits that the appeal should succeed 
and that the Authorisation granted to the Second Respondent by the First 
Respondent should be set aside. 

Based on the response in this document, it is submitted that the Appellant’s 
appeal is baseless and should accordingly be dismissed. 

148. The Appellant further submits that, pursuant to the First Respondent’s unlawful 
conduct as set out above, there are grounds for judicial review under PAJA 
because the Authorisation comprises administrative action that inter alia: 
148.1. failed to comply with a mandatory and material procedure or condition 
prescribed by the empowering provision; 
148.2. was procedurally unfair; 
148.3. is unconstitutional or unlawful; 
148.4. was taken because of the consideration of irrelevant considerations and 
the failure to consider relevant considerations; 
148.5. is not rationally connected to the information before the First Respondent 

As indicated in the response to point 5, the Appellant has failed to indicate in 
what specific manner the DEA has not complied with these obligations.  
 
In view of all the responses above, it is evident that the First Respondent had 
executed its statutory mandate with due and proper regard for its enabling 
legislation, statutory mandate as well as the general principles of administrative 
law, and in accordance with approved government policy. 
 
It is the view of the Second Respondent that there are clearly no such grounds 
for judicial review.  
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in making the Authorisation or to the reasons provided by the First Respondent 
for the Authorisation; and 
148.6. is so unreasonable that it could have been granted by no reasonable 
person. 
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 Prav Sewmohan
Subject: RE: KiPower"s proposed 600 MW IPP coal fired power plant: atmospheric emission licence
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Dear Robyn
 
The AEL application was included in the EIR and was available for comment during the public
 review of the EIR. We understand that only if an EA is granted for the project, will MDARDLEA
 (previously MDEDET) issue a provisional AEL. We will make the provisional AEL available for
 comment at that point.
 
We trust this helps.
 
Kind regards
Anelle
 
 
Anelle Lötter
Public Participation Practitioner, Jones & Wagener
 

  C +27 82 804 5890   |   T +27 12 667 4860  |  anelle@jaws.co.za
  P O Box 1434  Rivonia  2128  South Africa  |  www.jaws.co.za 
     

 
 
 
 
 

From: Robyn Hugo [mailto:rhugo@cer.org.za] 
Sent: Thursday, May 21, 2015 2:06 PM
To: LukheleSA@mpg.gov.za
Cc: Sibongile Bambisa; Anelle Lotter; Nicole Loser; Sylvia Kamanja; Ruth Kruger; Nathan Philander
Subject: RE: KiPower's proposed 600 MW IPP coal fired power plant: atmospheric emission licence 
Importance: High
 
Good day
 
We refer to our correspondence below.
 
Please confirm:

·         whether any opportunity remains for providing comment on the AEL application in
 terms of AQA; and

·         that we will be notified once the provisional AEL is granted.
 
Looking forward to your urgent response.
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Yours sincerely
Robyn
 

From: Robyn Hugo 
Sent: 13 April 2015 11:15 AM
To: 'LukheleSA@mpg.gov.za'
Cc: 'Sibongile Bambisa'; 'Anelle Lotter'; Nicole Loser; Sylvia Kamanja; Ruth Kruger; Nathan Philander
Subject: RE: KiPower's proposed 600 MW IPP coal fired power plant: atmospheric emission licence 
Importance: High
 
Good morning
 
We look forward to your response.
 
Regards
Robyn

From: Robyn Hugo 
Sent: 02 April 2015 02:45 PM
To: 'LukheleSA@mpg.gov.za'
Cc: 'Sibongile Bambisa'; Anelle Lotter; Nicole Loser; Sylvia Kamanja; Ruth Kruger
Subject: FW: KiPower's proposed 600 MW IPP coal fired power plant: atmospheric emission licence
 
Dear Mr Lukhele
 
We address you on behalf of various clients interested in and affected by the proposed KiPower
 coal-fired power station, including all licences required for the operation of this station. Please
 see the correspondence below.
 
Kindly advise whether; and if so, when and where, the atmospheric emission licence (AEL) was
 advertised for comment in terms of the National Environmental Management: Air Quality Act
 (AQA). If this has already happened, we wish to place on record that, despite our client being
 registered as an interested and affected party in relation to the project, and the requirement in
 section 38(3)(a) of AQA that the applicant “take appropriate steps to bring the application to the
 attention of relevant organs of state, interested persons and the public”, our client received no
 notification when the AEL application was advertised for public comment, as required by section
 38(3) of AQA. As a result, our clients have not been afforded a “reasonable period” for
 comment,  as envisaged by section 38(3)(b)(iii) of AQA. We reserve our clients’ rights in this
 regard.
 
In the circumstances, kindly confirm:

·         whether any opportunity remains for providing comment on the AEL application; and
·         that we will be notified once the provisional AEL is granted.

 
We look forward to your urgent response.
 
Yours sincerely
 
Robyn Hugo
Attorney and Programme Head: Pollution & Climate Change
Centre for Environmental Rights NPC
A non-profit company with registration number 2009/020736/08, PBO No. 930032226, NPO No. 075-863, VAT



 No. 4770260653
and a Law Clinic registered with the Law Society of the Cape of Good Hope
2nd Floor, Springtime Studios, 1 Scott Road, Observatory, 7925, Cape Town, South Africa
Tel +2728 312 2746
Cell +2782 389 4357
Fax +2786 730 9098
Skype: robynhugo
rhugo@cer.org.za
www.cer.org.za www.facebook.com/CentreEnvironmentalRights 

Report violations of environmental rights to the 24-hour Environmental Crimes & Incidents Hotline on 0800 205
 005. More reports of environmental violations assist in justifying more investment in more inspectors, and
 more enforcement of environmental laws. Numbers matter! Take the time to report violations, even if you
 have done so elsewhere. For more information about this CER campaign, visit http://cer.org.za/news/numbers-
matter-join-us-in-reporting-violations-of-environmental-rights.
 

 
 
 

From: Sibongile Bambisa [mailto:sibongile@jaws.co.za] 
Sent: 02 April 2015 02:12 PM
To: Robyn Hugo
Cc: Nicole Loser; Sylvia Kamanja; Ruth Kruger; Prav Sewmohan; Marius van Zyl; Anelle Lotter
Subject: RE: KiPower's proposed 600 MW IPP coal fired power plant: atmospheric emission licence
 
Dear Robyn
 
Thank you for your email regarding the AEL. The official considering the AEL application is:
Selby Lukhele
Environmental Officer
MDEDET
Tel: 013 7664821
Email: LukheleSA@mpg.gov.za
 
The AEL application was included in the Final EIR and was submitted to the MDEDET with the
 Final EIR. MDEDET has provided a draft AEL for comment and further inputs by the engineers
 designing the power plant. We understand that MDEDET will issue a provisional AEL if an
 Environmental Authorisation in terms of NEMA is issued for the project. The AEL will only be
 issued after the power plant is commissioned and the operator of the plant can demonstrate
 that the power plant meets its design requirements.
 
We also confirm that you are on the project IAP register and therefore will obtain all IAP
 correspondence regarding the NEMA. NEM:WA, NEM:AQA and MPRDA applications.
 
Kind Regards
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Sibongile Bambisa
Public Participation Practitioner, Jones & Wagener
 

  C +27 72 468 9584   |   T +27 12 667 4860  |  sibongile@jaws.co.za
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From: Robyn Hugo [mailto:rhugo@cer.org.za] 
Sent: 01 April 2015 03:34 PM
To: Sibongile Bambisa; 'Anelle Lotter'
Cc: Nicole Loser; Sylvia Kamanja; Ruth Kruger
Subject: RE: KiPower's proposed 600 MW IPP coal fired power plant: atmospheric emission
 licence
 
Good afternoon
 
We note your advice that MDEDET is the relevant licensing authority for the atmospheric
 emission licence. Please provide us with the relevant person’s contact details – telephone
 number and email address. Please also provide us with full details regarding the status of the
 AEL application and confirm that we, on behalf of our clients, are registered as IAPs in the AEL
 process.
 
Thanks and regards
Robyn
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To: Prav Sewmohan; Sylvia Kamanja
Cc: "Anelle Lotter"; "Marius van Zyl"; Ayanda Bam
Subject: RE: KiPower"s proposed 600 MW IPP coal fired power plant: submission of BID
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Thank you.
 

From: Prav Sewmohan [mailto:psewmohan@iburst.co.za] 
Sent: 26 November 2015 10:31 AM
To: Robyn Hugo <rhugo@cer.org.za>; Sylvia Kamanja <skamanja@cer.org.za>
Cc: 'Anelle Lotter' <anelle@jaws.co.za>; 'Marius van Zyl' <vanzyl@jaws.co.za>; Ayanda Bam
 <ayanda@kuyasamining.co.za>
Subject: RE: KiPower's proposed 600 MW IPP coal fired power plant: submission of BID
 
Dear Robyn and Sylvia
 
With regards to the bid submission:
KiPower will be submitting their bid to the DOE on 8 March 2016.  We are uncertain as to when
 preferred bidders will be announced.
 
With regards to the AEL:
Mr Lukhele has left the department. We recently spoke to with Mr Johannes Mabuza (email:
 JMMabuza@mpg.gov.za). We understand from Mr Mabuza that the district municipality has
 acquired capacity to process AEL applications and therefore he was not sure which department
 would close out the KiPower application process.  Mr Mabuza undertook to give us feedback
 after he liaises with Nkangala District Municipality. We are awaiting his feedback.
 
Should you have any other queries, please contact Anelle Lotter.
 
Regards
 
Prav Sewmohan
On behalf of Anelle Lotter
 

From: Robyn Hugo [mailto:rhugo@cer.org.za] 
Sent: Wednesday, November 25, 2015 11:50 AM
To: 'anelle@jaws.co.za' <anelle@jaws.co.za>
Cc: Sylvia Kamanja <skamanja@cer.org.za>
Subject: FW: KiPower's proposed 600 MW IPP coal fired power plant: submission of BID
 
Hi Anelle
 
Please could you confirm whether KiPower submitted its BID under the CBLIPPPP. If so, please
 advise regarding your understanding as to how soon preferred bidders will be announced.
 
Thanks and regards
Robyn

mailto:rhugo@cer.org.za
mailto:psewmohan@iburst.co.za
mailto:skamanja@cer.org.za
mailto:anelle@jaws.co.za
mailto:vanzyl@jaws.co.za
mailto:ayanda@kuyasamining.co.za
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mailto:anelle@jaws.co.za
mailto:skamanja@cer.org.za
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From: Robyn Hugo 
Sent: 23 November 2015 10:01 PM
To: Sibongile Bambisa (sibongile@jaws.co.za) <sibongile@jaws.co.za>; 'anelle@jaws.co.za'
 <anelle@jaws.co.za>
Cc: Nicole Loser <nloser@cer.org.za>; Sylvia Kamanja (skamanja@cer.org.za)
 <skamanja@cer.org.za>; Nathan Philander <nphilander@cer.org.za>
Subject: RE: KiPower's proposed 600 MW IPP coal fired power plant: atmospheric emission
 licence
 
Good day
 
I don’t think I have received a response to my email below.
 
Please let us know with whom to correspond re the AEL.
 
Thanks and regards
Robyn
 

From: Robyn Hugo 
Sent: 17 August 2015 12:23 PM
To: Sibongile Bambisa (sibongile@jaws.co.za); 'anelle@jaws.co.za'
Cc: Nicole Loser; Sylvia Kamanja (skamanja@cer.org.za); Nathan Philander
Subject: FW: KiPower's proposed 600 MW IPP coal fired power plant: atmospheric emission
 licence 
Importance: High
 
My email to LukheleSA@mpg.gov.za was rejected – please advise to whom I should now be
 sending my AEL queries.
 
Thanks
Robyn
 

From: Robyn Hugo 
Sent: 17 August 2015 12:18 PM
To: 'LukheleSA@mpg.gov.za'
Cc: 'Sibongile Bambisa'; 'Anelle Lotter'; Nicole Loser; Sylvia Kamanja; Nathan Philander
Subject: RE: KiPower's proposed 600 MW IPP coal fired power plant: atmospheric emission licence 
Importance: High
 
Hello
 
Please response to our emails below.
 
Thanks and regards
Robyn
 

From: Robyn Hugo 
Sent: 21 May 2015 02:06 PM
To: 'LukheleSA@mpg.gov.za'
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Cc: 'Sibongile Bambisa'; 'Anelle Lotter'; Nicole Loser; Sylvia Kamanja; Ruth Kruger; Nathan Philander
Subject: RE: KiPower's proposed 600 MW IPP coal fired power plant: atmospheric emission licence 
Importance: High
 
Good day
 
We refer to our correspondence below.
 
Please confirm:

·         whether any opportunity remains for providing comment on the AEL application in
 terms of AQA; and

·         that we will be notified once the provisional AEL is granted.
 
Looking forward to your urgent response.
 
Yours sincerely
Robyn
 

From: Robyn Hugo 
Sent: 13 April 2015 11:15 AM
To: 'LukheleSA@mpg.gov.za'
Cc: 'Sibongile Bambisa'; 'Anelle Lotter'; Nicole Loser; Sylvia Kamanja; Ruth Kruger; Nathan Philander
Subject: RE: KiPower's proposed 600 MW IPP coal fired power plant: atmospheric emission licence 
Importance: High
 
Good morning
 
We look forward to your response.
 
Regards
Robyn

From: Robyn Hugo 
Sent: 02 April 2015 02:45 PM
To: 'LukheleSA@mpg.gov.za'
Cc: 'Sibongile Bambisa'; Anelle Lotter; Nicole Loser; Sylvia Kamanja; Ruth Kruger
Subject: FW: KiPower's proposed 600 MW IPP coal fired power plant: atmospheric emission licence
 
Dear Mr Lukhele
 
We address you on behalf of various clients interested in and affected by the proposed KiPower
 coal-fired power station, including all licences required for the operation of this station. Please
 see the correspondence below.
 
Kindly advise whether; and if so, when and where, the atmospheric emission licence (AEL) was
 advertised for comment in terms of the National Environmental Management: Air Quality Act
 (AQA). If this has already happened, we wish to place on record that, despite our client being
 registered as an interested and affected party in relation to the project, and the requirement in
 section 38(3)(a) of AQA that the applicant “take appropriate steps to bring the application to the
 attention of relevant organs of state, interested persons and the public”, our client received no
 notification when the AEL application was advertised for public comment, as required by section
 38(3) of AQA. As a result, our clients have not been afforded a “reasonable period” for
 comment,  as envisaged by section 38(3)(b)(iii) of AQA. We reserve our clients’ rights in this



 regard.
 
In the circumstances, kindly confirm:

·         whether any opportunity remains for providing comment on the AEL application; and
·         that we will be notified once the provisional AEL is granted.

 
We look forward to your urgent response.
 
Yours sincerely
 
Robyn Hugo
Attorney and Programme Head: Pollution & Climate Change
Centre for Environmental Rights NPC
A non-profit company with registration number 2009/020736/08, PBO No. 930032226, NPO No. 075-863, VAT
 No. 4770260653
and a Law Clinic registered with the Law Society of the Cape of Good Hope
2nd Floor, Springtime Studios, 1 Scott Road, Observatory, 7925, Cape Town, South Africa
Tel +2728 312 2746
Cell +2782 389 4357
Fax +2786 730 9098
Skype: robynhugo
rhugo@cer.org.za
www.cer.org.za www.facebook.com/CentreEnvironmentalRights 

Report violations of environmental rights to the 24-hour Environmental Crimes & Incidents Hotline on 0800 205
 005. More reports of environmental violations assist in justifying more investment in more inspectors, and
 more enforcement of environmental laws. Numbers matter! Take the time to report violations, even if you
 have done so elsewhere. For more information about this CER campaign, visit http://cer.org.za/news/numbers-
matter-join-us-in-reporting-violations-of-environmental-rights.
 

 
 
 

From: Sibongile Bambisa [mailto:sibongile@jaws.co.za] 
Sent: 02 April 2015 02:12 PM
To: Robyn Hugo
Cc: Nicole Loser; Sylvia Kamanja; Ruth Kruger; Prav Sewmohan; Marius van Zyl; Anelle Lotter
Subject: RE: KiPower's proposed 600 MW IPP coal fired power plant: atmospheric emission licence
 
Dear Robyn
 
Thank you for your email regarding the AEL. The official considering the AEL application is:
Selby Lukhele
Environmental Officer
MDEDET
Tel: 013 7664821

mailto:rhugo@cer.org.za
http://www.cer.org.za/
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Email: LukheleSA@mpg.gov.za
 
The AEL application was included in the Final EIR and was submitted to the MDEDET with the
 Final EIR. MDEDET has provided a draft AEL for comment and further inputs by the engineers
 designing the power plant. We understand that MDEDET will issue a provisional AEL if an
 Environmental Authorisation in terms of NEMA is issued for the project. The AEL will only be
 issued after the power plant is commissioned and the operator of the plant can demonstrate
 that the power plant meets its design requirements.
 
We also confirm that you are on the project IAP register and therefore will obtain all IAP
 correspondence regarding the NEMA. NEM:WA, NEM:AQA and MPRDA applications.
 
Kind Regards
 
Sibongile Bambisa
Public Participation Practitioner, Jones & Wagener
 

  C +27 72 468 9584   |   T +27 12 667 4860  |  sibongile@jaws.co.za
  P O Box 1434  Rivonia  2128  South Africa  |  www.jaws.co.za 
     

 

From: Robyn Hugo [mailto:rhugo@cer.org.za] 
Sent: 01 April 2015 03:34 PM
To: Sibongile Bambisa; 'Anelle Lotter'
Cc: Nicole Loser; Sylvia Kamanja; Ruth Kruger
Subject: RE: KiPower's proposed 600 MW IPP coal fired power plant: atmospheric emission
 licence
 
Good afternoon
 
We note your advice that MDEDET is the relevant licensing authority for the atmospheric
 emission licence. Please provide us with the relevant person’s contact details – telephone
 number and email address. Please also provide us with full details regarding the status of the
 AEL application and confirm that we, on behalf of our clients, are registered as IAPs in the AEL
 process.
 
Thanks and regards
Robyn
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1.   Introduction  

1.1. This Briefing Note (Number 20) is issued in terms of clause 41 of the Department 

of Energy’s Request for Qualification and Proposals for New Generation Capacity 

under the Coal Baseload IPP Procurement Programme dated 15 December 2014 

(Tender No: DOE/010/2014/15) (the “RFP”) and is subject to all the terms and 

conditions contained therein. 

1.2. Unless otherwise expressly stated, or the context otherwise requires, words and 

expressions defined in the RFP shall bear the same meanings in this Briefing Note 

as those ascribed to them in the RFP. 

2. Purpose of the Briefing Note 

  The purpose of this Briefing Note is to: 

2.1. communicate the extension of the First Bid Submission Date and the amendment 

of clause 12 (Timetable for Coal Baseload IPP Procurement Programme) of Part 

A (General Requirements Rules and Provisions) accordingly; and  

2.2. announce a Second Bid Submission Date.   

3.   Extension of First Bid Submission Date  

3.1. The Department has received numerous requests from prospective Bidders and 

funding institutions for an extension of the First Bid Submission Date. 

3.2. Taking cognisance of the requests and in the interest of maintaining rigorous 

competition and receiving quality bids, an extension of the First Bid Submission 

Date was approved.  

3.3. The Department has further decided to notify prospective Bidders of the Second 

Bid Submission Date.    

 

 

 



 

4.      First Bid Submission Date   

4.1. The timetable outlined in clause 12 (Timetable for Coal Baseload IPP Procurement 

Programme) of Part A (General Requirements Rules and Provisions) is amended 

as follows in respect of the First Bid Submission Phase.   

 Milestone – First Bid Submission 

Phase  
Anticipated Date 

 Last date for Bidders to submit written 

questions in terms of clause 33 (Time for 

requests and clarifications) of Part A 

(General Requirements, Rules and 

Provisions) 

12 October  2015  

 Bid Submission Notification Date 07 October 2015 

 First Bid Submission Date  02 November 2015 

Announcement of Preferred Bidders in 

respect of First Bid Submission Date  
January 2016   

Preferred Bidders to provide signed PB PD 

Undertakings to the Department 

Not later than 15 (fifteen) days after 

announcement of Preferred Bidders 

 Commercial Close and Financial Close 
6 (six) months after announcement 

of Preferred Bidders 

 

4.2. The date specified in the definition of the First Bid Submission Date in Clause 

2.1.108 of the RFP Part A (General Requirements Rules and Provisions) is 

amended to 02 November 2015.  

5.      Second Bid Submission Date  

5.1. The timetable for the Second Bid Submission Phase ids as follows:   



 Milestone – Second Bid Submission 

Phase  
Anticipated Date 

 Last date for Bidders to submit written 

questions in terms of clause 33 (Time for 

requests and clarifications) of Part A 

(General Requirements, Rules and 

Provisions) 

16 February 2016 

 Bid Submission Notification Date 11 February 2016  

 Second  Bid Submission Date  08 March 2016  

Announcement of Preferred Bidders in 

respect of Second Bid Submission Date  
May 2016   

Preferred Bidders to provide signed PB PD 

Undertakings to the Department 

Not later than 15 (fifteen) days after 

announcement of Preferred Bidders 

 Commercial Close and Financial Close 
6 (six) months after announcement 

of Preferred Bidders 

 

6.      Schedule of Briefing Notes  

Briefing 

Note 

No. 

Date Details of Briefing Notes 

1 15 December 

2014 

The Briefing Note deals with (i) the structuring of 

Economic Development in the Coal Baseload IPP 

Procurement Programme, (ii) provides information to 

Bidders on the status of the Department’s application 

for exemption from the provisions of the Preferential 

Procurement Policy Framework Act as well as the 

Preferential Procurement Regulations, 2011 and (iii) 

provide an approach in the evaluation of Economic 



Development Requirements the Coal Baseload IPP 

Procurement Programme in the event that the 

exemption from the Preferential Procurement Policy 

Framework Act is not granted by the Minister of 

Finance or the Minister of Trade and Industry fails to 

grant the exemption or deviation from the codes in 

terms of the B-BBEE Act. 

2 20 January 

2015 

The Briefing Note updates prospective Bidders on the 

Eskom process/time lines in respect of the issue of 

Cost Estimate letters; and deals with an Amendment 

to clause 8.2.4 of Part A (General Requirements, 

Rules and Provisions).  

3 21 January 

2015 

The Briefing Note communicates the correction of the 

formula for the calculation of the Average Fuel Price - 

Appendix D (Monthly rolling reconciliation of Minimum 

Load Factor) to Schedule 9 (Calculation of Payments) 

of the Power Purchase Agreement. 

4 23 April  2015 
The Briefing Note provides prospective Bidders with 

(i) the  Ancillary Services Agreement (Appendix 2D of 

Volume 2: Part 3 (Legal Agreements)) to be entered 

into with the Buyer as indicated in the RFP; and (ii) 

provide guidance and clarity on the Qualification Price 

Cap as detailed in Paragraph 6.1.7.3 of the RFP Part 

A (General Requirements Rules and Regulations). 

5  07 May 2015 

 

                          The Briefing Note provides: (i) guidance in respect of 

the calculation of the Underlying Price B forming part 

of the Evaluation Price as set out in clause 2.7 

(Methodology to calculate Evaluation Price) in 

Volume 4 (Financial Requirements) Part 1 (Financial 

Qualification Criteria) of Part B (Functional and 



Qualification Criteria Requirements) of the RFP; (ii) 

extends the last date for the submission of information 

requests and clarifications as set out in Paragraph 33 

(Time for information requests and clarifications) of 

the RFP Part A (General Requirements Rules and 

Regulations); and (iii) rewords Paragraph 6.1.16.3 of 

the RFP Part A (General Requirements Rules and 

Regulations). 

6  07 May 2015 
                 The purpose of the Briefing Note is to: (i) highlight the 

Department’s ability to increase the MW allocation in 

Bid Window 1; and (ii) to deal with Cross Border 

Projects.  

7 07 May 2015 
The purpose of the Briefing Note is to: (i) provide 

clarification of and changes to Technical Qualification 

Criteria specified in Volume 3 Part 1 (Technical 

Qualification Criteria) in respect of both the EPC and 

O&M Contractor; (ii) change the list of Key Equipment 

to those items where non-performance of the 

equipment would have a significant impact on the 

success of the Project which  would be difficult to 

rectify; (iii) advise that the equipment that has been 

removed from the Key Equipment category includes 

items where the Bidder could mitigate the risk by 

adding redundancy etc.; (iv) require the use of South 

African Standards for all equipment and international 

standards or equivalents for Key Equipment. If South 

African Standards are silent for Key Equipment the 

Bidder must comply with the listed international 

standards or a demonstrated equivalent; and (v) 

highlight that an independent reviewer must confirm 



that the nominated alternative standards to those 

listed are in fact equivalent.  

8 07 May 2015 
The purpose of the Briefing Note is to; (i) re-issue 

Volume 2 Part 1 (Legal Qualification Criteria), 

removing clause 2.1.3 and inserting a new clause 

2.3.7; (ii) re-issue Appendix 5 of Volume 5 (Economic 

Development Qualification Criteria); and (iii) notify 

Bidders of the uploaded MS Word versions on the 

Coal Website of - Volume 2 Part 2 (Form of Bid and 

Returnable Schedules; -  Volume 4 Part 2 (Financial 

Appendices); and - Volume 6 (PPA and IA Tables).  

9 07 May 2015 
  The purpose of the Briefing Note is to answer Bidders’ 

queries from January 2015 to 30 April 2015.  

10  07 May 2015 
The purpose of the Briefing Note is to (i) provide 

clarification of the Bid Validity Period and to change 

Appendix B of Volume 2 Part 2 (Form of Bid 

Returnable Schedules); (ii) re-issue Volume 2 Part 2 

(Form of Bid Returnable Schedules) in MS Word; and 

(iii) provide the formulae in respect of the calculation 

of Local Content during the Construction and 

Operating Periods as detailed in Schedule 1 

(Economic Development Obligations) of the 

Implementation Agreement as the schedule contains 

an  “Error Reference”.  



11  15 May 2015  
The purpose of the Briefing Note is to communicate 

the extension of the Bid Submission Date and the 

amendment of clause 12 (Timetable for Coal 

Baseload IPP Procurement Programme) of Part A 

(General Requirements Rules and Provisions).  

12 15 May 2015 
The purpose of the Briefing Note is to (i) correct the 

time period stipulated in Appendix E (Form of Bid 

Guarantee) of Volume 2 Part 2 (Form of Bid 

Returnable Schedules); and (ii) provide for the 

inclusion of the PIC as funding partner under the 

provisions of Clause 17 (DBSA and or IDC funding) in 

the RFP Part A (General Requirements Rules and 

Provisions).  

13  22 May 2015 
  The purpose of the Briefing Note is to answer queries 

received from 4 – 15 May 2015.   

14  03 July 2015  
The purpose of the Briefing Note is to: (i) inform 

prospective Bidders of the Department of Water and 

Sanitation ("DWS") Guidance Note which has 

recently been uploaded onto the DWS's website.  The 

purpose of the DWS Guidance Note is set out in the 

note itself; (ii) to amend and restate clause 14.4 

(Water availability) of Part A (General Requirements, 

Rules and Provisions) of the RFP; (iii) to amend and 

restate clause 4.1 (Specific Qualification Criteria) of 

clause 4 (Environmental Consent Criteria and 

Evaluation) of Volume 2 (Legal Requirements), Part 1 

(Legal Qualification Criteria) of Part B (Functional and 

Qualification Criteria Requirements) of the RFP; and 

(iv) to amend and restate Appendix 2I (PB PD 

Undertaking) of Volume 2 (Legal Requirements), Part 

5 (Preferred Bidder Documents) of Part B (Functional 



and Qualification Criteria Requirements) of the RFP,   

  in order to align the RFP with the DWS Guidance 

Note.  

15  03 July 2015 
The purpose of this Briefing Note is to (i) highlight the 

obligations placed on a Bidder in respect of the 

licensing agreements applicable to Key Equipment as 

provided for in Volume 3 Part 1 (Technical 

Qualification Criteria); (ii) amend and re-issue the 

Preferred Bidder Project Development Undertaking 

Appendix 2I of Volume 2 Part 5 (Preferred Bidder 

Documents) to include an indemnification by the 

Bidder; (iii) amend and re-issue the Declaration of 

Bidder Appendix B of Volume 2 Part 2 (Form of Bid 

Returnable Schedules) to include an indemnification 

by the Bidder, and (iv) to amend and re-issue the 

Preferred Bidder Guarantee Appendix 2J of Volume 2 

Part 5 (Preferred Bidder Documents) to provide for 

the recovery of any costs incurred arising from a 

breach of intellectual property rights by a Bidder. 

16 03 July 2015 
The purpose of this Briefing Note is to deal with the 

obligations placed on Bidders for the creation of a 

reserve account to provide for the costs associated 

with the decommissioning of its Facility upon the 

termination of the PPA (whether prematurely  

terminated or upon expiry).    
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05 August 

2015 

  The purpose of the Briefing Note is to (i) communicate 

to prospective Bidders an amendment on the 

Indexation regime Appendix C (Indexation) of  

Schedule 9 (Calculation of Payments) of the PPA  

applicable to the charge rates as outlined in Appendix 

A (Agreed values for Payment Calculations) of 

Schedule 9 (Calculation of Payments) of the PPA; (ii) 

provide the proposed amendments to the RFP and 

the PPA; and (iii) re-issue Appendix 4F - Front Sheet 

Template for Financial Model – Financial Information 

of Volume 4 Part 2 (Financial Appendices).  

18  05 August 

2015 

  The purpose of the Briefing Note is to (i) communicate 

to prospective Bidders the inclusion of ZAR based 

CPI-linked debt as part of the adjustment of  the 

Capital Cost Recovery Charge Rate for specific 

movements in interest rates between the Bid 

Submission Date and Commercial Close per clause 

6.1.13.4 (Adjustments to account for specific 

movements in interest rates)  of Part A (General 

Requirements, Rules and Provisions) and clause 

3.3.3.1 of Appendix 4E (Financial Model Structure 

and Assumptions) of Volume 4 Part 2 (Financial 

Appendices); (ii) provide guidance and clarity on how 

the amendment is to be incorporated into the RFP; 

(iii) provide the foreign exchange rate assumptions 

for purposes of preparing Financial Models and 

Charge Rates for the First Bid Submission Phase as 

outlined in clause 6.1.13.5 (Briefing Note) of Part A 

(General Requirements, Rules and Provisions) of the  

RFP; and (iv) provide the interest rate assumptions 

for purposes of preparing Financial Models and 

Charge Rates for the First Bid Submission Phase as 

outlined in clause 6.1.13.5 (Briefing Note) of Part A 



 

 

(General Requirements, Rules and Provisions) of the 

RFP. 

19  05 August 

2015 

  The purpose of the Briefing Note is to answer Bidders 

queries from 12 May 2015 to 21 July 2015.  




