
   

 

IN THE HIGH COURT OF SOUTH AFRICA 

GAUTENG DIVISION, PRETORIA 

Case no.: 73278/15 

In the matter between 

 

EARTHLIFE AFRICA JOHANNESBURG  First Applicant 

 

BIRDLIFE SOUTH AFRICA  Second Applicant 

 

MINING AND ENVIRONMENTAL JUSTICE 
COMMUNITY NETWORK OF SOUTH AFRICA Third Applicant 

 

ENDANGERED WILDLIFE TRUST  Fourth Applicant 

 

FEDERATION FOR A SUSTAINABLE ENVIRONMENT  Fifth Applicant 

 

GROUNDWORK Sixth Applicant 

 

ASSOCIATION FOR WATER AND RURAL 
DEVELOPMENT  Seventh Applicant 

 

BENCH MARKS FOUNDATION Eighth Applicant 

  

and  

 

MINISTER OF MINERAL RESOURCES  First Respondent 

 

DIRECTOR-GENERAL: DEPARTMENT OF MINERAL 
RESOURCES Second Respondent 

 

MINISTER OF ENVIRONMENTAL AFFAIRS  Third Respondent 

 

MEC: DEPARTMENT OF AGRICULTURE, RURAL  

DEVELOPMENT, LAND AND ENVIRONMENTAL  

AFFAIRS MPUMALANGA  Fourth Respondent  

 

ATHA-AFRICA VENTURES (PTY) LTD  Fifth Respondent 
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SUPPLEMENTARY FOUNDING AFFIDAVIT 

 

 

I, the undersigned – 

PHILLIPINE MAKOMA LEKALAKALA 

 

do hereby make oath and say that –  

 

1. I deposed to the founding affidavit on behalf of the Applicants and am 

likewise duly authorised to depose to this supplementary affidavit on behalf 

of each of the respective Applicants.  

 

2. The facts and circumstances set out in this affidavit fall within my personal 

knowledge and belief, except where the context indicates otherwise, and are 

true and correct.  Where I make submissions of a legal nature, I do so on the 

advice of the Applicants’ legal representatives, which advice I believe to be 

true and correct. 

 

3. This affidavit is filed in response to the Rule 53 record filed by the Second 

Respondent. I deal with the delays in the filing of the Rule 53 records and 

the implications for the review. Thereafter, I supplement the grounds of 

review in the founding affidavit. Lastly, I rectify errors which took place in the 

collation and description of the annexures attached to the founding affidavit. 
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The Rule 53 records  

 

4. The primary relief which the Applicants seek is orders:- 

 

4.1 reviewing and setting aside the decision taken by the Minister of 

Mineral Resources (“the Minerals Minister”) reflected in a letter dated 

14 April 2015 addressed to the Fifth Respondent (“AAV”); 

 

4.2 reviewing and setting aside the decision taken by the Director-

General: Department of Mineral Resources (“the DG”) to grant a 

mining right to AAV as reflected in a letter dated 19 September 2014 

addressed to AAV (“the mining right”), to the extent that the DG’s 

decision was not replaced in its entirety by the decision taken by the 

Minerals Minister referred to in paragraph 4.1 above.  

  

5. In terms of Rule 53(1)(b), the Applicants’ Notice of Motion called upon both 

the Minerals Minister and the DG to despatch, within fifteen (15) days of 

receipt of the Notice of Motion, to the Registrar of this Honourable Court, the 

record of their respective decisions together with any reasons that each of 

them desires to give or is in law required to give, and to notify the Applicants 

that they have done so.  

 

6. The respective records were required to be dispatched to the Registrar by 

6 October 2015.  
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7. On 23 October 2015 the Centre for Environmental Rights (“CER”), on behalf 

of the Applicants, addressed a letter to the Minerals Minister and the DG 

calling on them to dispatch the respective Rule 53 records by no later than 

30 October 2015. On 3 December 2015 Ms Catherine Horsfield of the CER 

had a telephonic discussion with Mr Terrence Mukasi, the State Attorney on 

record for the Minerals Minister and the DG, who informed her that the Rule 

53 record was in his possession. Agreement was reached that the record 

would be dispatched by 18 January 2016.  

 

8. On 22 January 2016 a notice in terms of Rule 53 was served on the CER’s 

correspondent attorneys reflecting that “the Respondents hereby file the 

records”. The CER received the dispatched documents from its Pretoria-

based correspondent attorneys on 1 February 2016. 

 

9. Given the volume of the dispatched documents (2865 pages), on 2 February 

2016 the CER requested an extension of the period for the Applicants to file 

any supplements to their Notice of Motion and Founding Affidavit to 4 March 

2016. AAV acceded to this request in an email dated 3 February 2016. 

Copies of this request and acceptance are annexed, marked “PML21” and 

“PML22”. 

 

10. However, on 9 February 2016, it came to the attention of the CER that the 

Rule 53 record that had been filed and dispatched appeared to pertain only 

to the decision taken by the DG. The last document in the Rule 53 record is 
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the DG’s letter dated 19 September 2014 notifying AAV of the decision to 

grant the mining right (Rule 53 record pp. 2863-2865).  

 

11. Accordingly, on 9 February 2016, the CER addressed an email to Mr Mukasi 

and to Mr Francois Joubert of GFJ Attorneys, AAV’s attorneys of record, 

informing them that the dispatched documents do not contain the record 

pertaining to the Minerals Minister’s decision and requesting that Mr Mukasi 

dispatch that record at his earliest convenience. A copy of this email is 

annexed, marked “PML23”. 

 

12. On 24 February 2016 the CER addressed an email to Mr Mukasi in which 

they requested that he advise the Applicants of his instructions regarding the 

outstanding record of the Minerals Minister’s decision. A copy of this email is 

annexed, marked “PML24”. 

 

13. On 3 March 2016 the CER’s Ms Horsfield telephonically contacted 

Mr Mukasi and explained to him that the Applicants are anxious about the 

delay in the main application caused by the Minerals Minister’s failure to 

dispatch the record of his decision. Ms Horsfield requested that he advise 

when the record will be dispatched. He said he would revert.  

 

14. On 7 March 2016 Ms Horsfield again addressed an email to Mr Mukasi 

confirming their telephonic discussion and advising him that, in the absence 

of confirmation of the filing of the record, the CER’s instructions were to bring 
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an application to compel the dispatch of the record. A copy of this email is 

annexed, marked “PML25”. 

 

15. By 18 March 2016 the Minerals Minister had still not notified the Applicants 

of the dispatch of the record. Accordingly, on that day, the Applicants served 

a Notice in terms of Rule 30A(1) requiring the Minerals Minister to dispatch 

the record and to notify the Applicants that he has done so within ten (10) 

days of the date thereof. 

 

16. The Minerals Minister failed to do so, and on 13 May 2016 the Applicants 

served an application to compel the Minister to file the Rule 53 record. The 

matter was allocated to the unopposed motion roll for hearing on 29 June 

2016.  

 

17. On 14 June 2016 the CER again communicated with Mr Mukasi, confirming 

that the Applicants are anxious that the review be determined and 

emphasising that there are two separate decisions in respect of which 

Rule 53 records are sought: the DG’s decision and the Minerals Minister’s 

decision. The CER expressly requested Mr Mukasi to let them know if there 

is no record of the Minerals Minister’s decision. I attach a copy of the letter 

marked “PML26”. 

 

18. On 22 June 2016, the CER received a notice of intention to oppose the 

application to compel on behalf of the state respondents. To date, a whole 

month later, the state respondents have not filed an answering affidavit in 
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the application to compel, nor furnished the CER with any reasons for the 

failure to file the record of the Minerals Minister’s decision. 

 

Implications for the review 

 

19. The review application was served on the Minerals Minister on 

14 September 2015. The Rule 53 notice that was filed (see paragraph 8 

above) reflected that the records as required by Rule 53 were being filed. 

Nonetheless, only the record of the DG’s decision was filed (see paragraph 

10 above). Some 9 months after the review was launched, and despite 

repeated requests, as well as the launch of an application to compel, the 

Minerals Minister has not filed any further record in addition to what was filed 

in terms of the original Rule 53 notice.  

 

20. In the light of these circumstances, the Applicants have decided to file this 

supplementary affidavit without such a further record having been furnished. 

Firstly, given the lengthy delay caused by the Minerals Minister’s failure to 

provide the record of his decision under Rule 53, there is now a risk that 

other regulatory approvals – particularly those to which the crucial issues 

raised in this review, and particularly this Honourable Court’s findings on 

those issues, are pertinent - may be considered and determined before this 

application can be determined. 

 

21. Secondly, there is overwhelming evidence to support the inference that the 

Minerals Minister did not have regard to any documents when he took the 



 

 
8 

impugned decision reflected in his letter dated 14 April 2015 addressed to 

AAV (“PML17” to the founding affidavit).  

 

22. Such an inference is consistent with the format and contents of the Minerals 

Minister’s letter. There is no reference in the letter to regard having been had 

to any documents or information. In particular, there is not even a reference 

to the letter from AAV dated 19 November 2014.  

 

23. Thirdly, the Applicants are advised that they are legally entitled to proceed 

without a complete Rule 53 record. However, given the extent of the steps 

taken by the Applicants to obtain a record from the Minerals Minister, if the 

Minerals Minister relies on such a record when filing an answering affidavit in 

the review, the Applicants’ reserve their rights to file a further supplementary 

founding affidavit.  

 

Supplementation of the grounds of review  

 

24. There are two documents in the Rule 53 record which the Applicants have 

not previously had sight of and which are highly relevant to the grounds of 

review. The first document is the record of decision regarding AAV’s 

environmental management programme (“EMPR”) (Rule 53 record pp. 2847-

2855) (“the MEM ROD”) and the second document is the internal 

memorandum to the DG recommending that the DG grant the mining right 

and sign the “granting letter” attached thereto (“the memorandum”) (Rule 53 

record pp. 2867-2872). I deal with each in turn below. 
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The MEM ROD 

 

25. The purpose of the MEM ROD was to “obtain the Regional Manager of the 

Department of Mineral Resource’s (“DMR”) agreement to refuse the EMPR” 

(in other words, to provide reasons for the rejection of the EMPR by the 

Regional Manager) for the following reasons: 

 

25.1 “the application falls within the Wakkerstroom wetland grassland 

area… comprise[d] of irreplaceable sites that are characterised by highly 

threatened species and large intact ecosystem; 

25.2 “the proposed mining activity and its associated infrastructure is 

intended to be located over the existing wetlands and rivers which will be 

directly affected and the proposed measures provided for the management 

of impacts towards the aforesaid water resources cannot be considered 

reliable to contain or remedy the cause of pollution or degradation… in that 

the said water bodies are interlinked and the destruction of one will ultimately 

destroy the entire ecosystem of the area; 

25.3 “the aforesaid water bodies forms an integral part of fresh water system 

and has also been identified as a source of fresh water supply for the 

country. The area in question forms an integral part of the headwaters of 

three of South Africa’s twenty-two primary catchments…; 

25.4 “the measures proposed to address the impact in relating to the 

wetlands and other water bodies within the area applied cannot be 
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considered reliable to contain or remedy the cause of pollution or 

degradation… due to the nature of the environment;” and accordingly 

25.5 “the application does not meet the requirements of Section 23(1)(d) of 

the Act.” (Rule 53 record p. 2854-2855). 

 

26. Although the annexures to the MEM ROD are not included in the Rule 53 

record, a further reason for the recommendation appears to be that the 

application falls within the Mabola Protected Environment (“MPE”) (Rule 53 

record p. 2855).  

 

27. The MEM ROD was signed by the Deputy Director: MEM Mpumalanga 

Region, the Assistant Director: MEM Mpumalanga Region and the 

Environment Officer, Mpumalanga Region. The copy of the MEM ROD 

provided as part of the record was not signed by the Regional Manager. 

 

The memorandum 

 

28. Inexplicably, despite the conclusion reached in the MEM ROD and the 

recommendation made to the Regional Manager, approval was sought for 

the DG to approve the grant of the mining right, which he did by signing the 

memorandum and the granting letter. The memorandum was signed by the 

Regional Manager, the Chief Director: Mineral Regulation Northern Regions, 

the Deputy DG: Mineral Regulation and the DG (and not by the junior 

officials who prepared and signed the MEM ROD). 
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29. The DG’s signature of the memorandum and the “granting letter” attached to 

the founding affidavit as Annexure 13 to “PML1” constitute his approval of 

the grant of the mining right.  

 

30. Paragraph 4.1 of the memorandum is headed “Assessment of Environmental 

aspects”. It reads as follows:-  

 

“As contemplated in Section 23(1)(d) of the Act, the Regional Manager 

confirms that in accordance with the Mine Environmental Management 

report attached here to as (Annexure C), although the MEM ROD state that 

the applicant does not meet the requirements of Section 23(1)(d) of the act, 

in that the EMP[R] does not meet the requirements of section 39(3)(d) of the 

Act and does not comply with approval criteria set out in Section 39(4)(a) of 

the Act.[sic] It has been established that the matter revolved around 

mitigation measures and it is therefore proposed that, the following 

mechanisms/condition be set to address this: 

(i) The granting shall exclude any areas that constitute wetlands 

(ii) Surface mining or related activity, as well as erection/installation of 

surface infrastructure shall be prohibited from taking place in any area 

that constitute wetlands or is deemed to be a sensitive environment 

(iii) The applicant shall formulate proper mitigation measures relative to the 

area in consultation with other stakeholders/authorities that administer 

matters affecting the environment at National and Provincial 

(Mpumalanga) level. 
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(iv) A proper plan/map shall be submitted with a clear depiction of such 

exclusions as indicated on (i) above. 

 

NB: These conditions shall be met prior to the execution of the mining right” 

[emphasis added] 

 

31. The recommendation in paragraph 6.1 of the memorandum reads as 

follows:- 

“In light of the fact that the applicant has complied with all the requirements 

of Section 23(1) of the Act, as indicated in paragraphs 4.2 and 4.3 above it is 

recommended that you please, 

(i) Consider the granting of the mining right with the set conditions. 

(ii) sign the attached granting letter and Power of Attorney.” [emphasis 

added] 

 

32. In the circumstances, and even in isolation, the memorandum is 

nonsensical.  

 

33. It is noteworthy that, in the section of the memorandum dealing with 

assessment of the environmental aspects, reliance appears to be placed on 

the view of the Regional Manager (who is a signatory to the memorandum).  

 

34. It is further striking that the MEM ROD, the conclusion of which is quite 

clearly at odds with the recommendation made in the memorandum, was not 

signed by the Regional Manager, despite it being his approval or rejection 
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that was sought in respect of the recommendation to reject the EMPR. Both 

the DG’s granting letter of September 2014 and the Minister’s granting letter 

of April 2015 state that the EMPR will be approved by the Regional 

Manager.  

 

35. On the face of it, for the reason set out below, there may well be a legal 

difficulty with the powers exercised by the Regional Manager in respect of 

the approval or rejection of the EMPR and reliance on his assessment in the 

memorandum of compliance with section 23(1)(d) of the MPRDA for 

purposes of the grant of the mining right.  

 

36. Under section 103 of the MPRDA, decisions in terms of section 39 of the 

MPRDA are delegated to the Regional Manager in the event that no 

objections are received and to the Chief Director [Mineral Regulation, 

Northern Regions] in the event that objections are received. On page 3 of 

the MEM ROD (page 2849 of the record) reference is made to objections 

received from WWF and the MTPA, and to the fact that the DWA does not 

support the project.  

 

37. Turning to the assessment of the environmental aspects, the memorandum 

might, at a stretch, be read in two ways. On the one hand, the assertion 

seems to be that, although the MEM ROD states that section 23(1)(d) has 

not been met, that conclusion is incorrect because “the matter revolved 

around mitigation measures”, and the applicant has in fact complied with 

section 23(1)(d) (see paragraph 6.1, Rule 53 record p. 2861).  
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38. The other possible interpretation is that, although the MEM ROD stated that 

the applicant had not met the requirements of section 23(1)(d), this could be 

cured by the imposition of various mechanisms/conditions on the grant of the 

mining right aimed at addressing the inadequate mitigation measures in the 

EMPR (see the Rule 53 record p. 2869). The exact conditions specified in 

the memorandum formed part of the DG’s granting letter (Annexure 13 to 

“PML1”).  

 

39. On either interpretation, the motivation is fundamentally misconceived. 

Firstly, the conclusion in the MEM ROD was that the application does not 

meet the requirement of section 23(1)(d) of the MPRDA precisely because 

the mitigation measures proposed to address the impact on the wetlands 

and other water bodies within the area are not reliable to contain or remedy 

the cause of pollution or degradation resulting from the proposed mining 

operations due to the nature of the environment. In other words what is 

arguably the central purpose of an EMPR under section 39 of the MPRDA 

read with regulation 51 of the Mineral and Petroleum Resources 

Development Regulations, 2004, was not met. 

 

40. To emphasise, one of the very reasons the MEM ROD found that mitigation 

measures cannot be considered reliable is that the area which the 

application relates to is mostly wetlands. Yet, the first condition imposed was 

that “the granting shall exclude any areas that constitute wetlands”. 
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41. Secondly,  it was  self-evident from the MEM ROD (attached as annexure C 

to the memorandum) that the conditions that were imposed by the DG were 

impossible to comply with. Indeed, as outlined in the founding affidavit, as 

soon as AAV became aware of the conditions, it applied for their amendment 

on the basis that they were “impossible to abide by.”  

 

42. In the light of all of the above, it is abundantly clear that the mandatory 

requirement for the grant of a mining right in section 23(1)(d), read with 23(3) 

of the Mineral and Petroleum Resources Development Act, 28 of 2002 

(“MPRDA”), namely that the mining will not result in unacceptable pollution, 

ecological degradation or damage to the environment, was not met when the 

DG granted the mining right.  

 

43. Accordingly, the DG’s decision (to the extent that it was not replaced in its 

entirety by the Minerals Minister’s decision) falls to be set aside on the 

grounds of review in the founding affidavit, as amplified by the evidence 

contained in the Rule 53 record.  

 

The Minerals Minister’s decision 

 

44. I now turn to deal with the Minerals Minister’s decision. As I mentioned 

above, the overwhelming inference arising from the Minister’s failure to file 

the Rule 53 record in respect of his decision, and the format and content of 

the Minerals Minister’s letter of 14 April 2015 (“PML17”) is that, as a matter 

of fact, the Minister did not have regard to relevant documents when he took 
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his decision. If that is so, this adds even greater force to the review grounds 

articulated in the founding affidavit.  

  

45. In addition to the format of the letter, the Minerals Minister’s approach (as 

reflected in the letter) also seems to suggest that he may well not have had 

regard to any documents at all. Moreover, the letter suggests that the 

Minerals Minister had no regard to any environmental impacts. This is 

evidenced by the complete removal of the conditions pertaining to the 

environment imposed by the DG and, instead, deferring the consideration of 

all environmental impacts onto the Department of Water Affairs (“DWS”) and 

the Department of Environmental Affairs (“DEA”) by imposing the conditions 

that AAV may not commence mining operations prior to obtaining a water 

use licence from the DWA and an environmental authorisation from the DEA.  

 

46. This approach reflects a profound misunderstanding on the Minerals 

Minister’s part of his statutory responsibilities. Irrespective of whether or not 

the Minister amended or substituted the DG’s decision (as discussed in the 

founding affidavit), the Minister was obliged to satisfy himself that  the 

requirement in section 23(1)(d), read with section 23(3), of the MPRDA was 

met. That responsibility cannot be met by “fobbing it off” onto other 

departments.  

 

47. In order to comply with that statutory duty, the Minerals Minister, at the very 

least, ought to have had regard to the MEM ROD and the memorandum (as 

discussed above) when he took his decision. Irrespective of whether or not 
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he did do so, his decision clearly, for all the reasons discussed above, also 

falls to be reviewed and set aside on the basis that it is unlawful because the 

requirement in section 23(1)(d), read with section 23(3), of the MPRDA was  

not met.  

 

 

 

Errors in the collation and description of annexures 

 

48. There were errors in the collation and labelling of the annexures attached to 

the founding affidavit. For ease of reference, I annex a fresh bundle of the 

annexures, marked “PML27: annexures to founding affidavit”. The bundle 

now corresponds to the references in the founding affidavit, save for the 

following:- 

 

48.1 The references to “PML12” and “PML13” in paragraph 115, p. 56 of 

the founding affidavit should be read as only “PML13”;  

48.2 The reference to “PML15” in paragraph 143, p. 71 of the founding 

affidavit should be read as “PML17”. 

 

49. The Applicants submit that no prejudice has been caused by these errors. 

Due to the delays in respect of the Rule 53 record, the Respondents have 

not yet been required to file any answering affidavits, and the Respondents 

have not raised any complaints in this regard with the Applicants’ attorneys. 

The errors are corrected in their entirety by annexure “PML27”. 
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Conclusion  

 

50. The Applicants accordingly stand by the review grounds in the founding 

affidavit and persist in the relief sought in the notice of motion.  

 

 

________________________________ 
PHILLIPINE MAKOMA LEKALAKALA 

I certify that: 

1. the deponent acknowledged to me that –  

 (a) s/he knows and understands the contents of this declaration; 

 (b) s/he has no objection to taking the prescribed oath; 

(c) s/he considers the prescribed oath to be binding on her/his conscience; 

2. the deponent thereafter uttered the words “I swear that the contents of this 

declaration are true, so help me God”; 

3. the deponent signed this declaration in my presence at the address set out 

hereunder on _____ JULY 2016. 

 

_____________________ 
Commissioner of oaths 


