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IN THE HIGH COURT OF SOUTH AFRICA 

GAUTENG DIVISION, PRETORIA 

 

 Case no.:  

In the matter between 

ESCARPMENT ENVIRONMENT PROTECTION GROUP          FIRST APPLICANT 

 

BIRDLIFE SOUTH AFRICA                          SECOND APPLICANT     

 

and  

 

MINISTER OF MINERAL RESOURCES            FIRST RESPONDENT  

 

DIRECTOR-GENERAL: DEPARTMENT OF  

MINERAL RESOURCES            SECOND RESPONDENT  

 

WILLIAM PATRICK BOWER (PTY) LTD                 THIRD RESPONDENT  

 

 

FOUNDING AFFIDAVIT 

 

 

I, the undersigned – 

JACOBUS PHILIPPUS PRETORIUS 



2 
 

 

do hereby make oath and say that –  

1. I am an adult male living on the farm Zoekop 426 JS, District of Belfast in 

Mpumalanga. I am the chairperson of the Escarpment Environment Protection 

Group, a voluntary association that has as its main objective to protect and 

maintain the environmental integrity of the escarpment area around Belfast 

and its environs for present and future generations.      

  

2. The facts and circumstances set out in this affidavit fall within my personal 

knowledge and belief, except where the context indicates otherwise, and are 

true and correct.  Where I make submissions of a legal nature, I do so on the 

advice of the Applicants’ legal representatives, which advice I believe to be 

true and correct. 

 

3. I am duly authorised to depose to this affidavit.  

 

THE PARTIES  

4. The First Applicant is the ESCARPMENT ENVIRONMENT PROTECTION 

GROUP (EEPOG). EEPOG is a an unincorporated association with perpetual 

succession, capable of suing and being sued in its own name, operating from 

the Farm Zoekop, JS 426, Belfast District, Mpumalanga. EEOPG comprises a 

group of concerned farmers and residents who reside or exercise their 

occupations in and around the escarpment area centred around Belfast, 



3 
 

Wonderfontein and Dullstroom in the District of Belfast, who have the 

conservation of the natural environment of such escarpment area at heart. 

 

5. The Second Applicant is BIRDLIFE SOUTH AFRICA (BirdLife). It is a non-

profit and public benefit organisation registered in terms of the laws of the 

Republic of South Africa with NPO registration number 001-298 NPO and 

PBO exemption number 930 004 518, with its head office at 239 Barkston 

Drive, Blairgowrie, Johannesburg. It is an independent nature conservation 

organisation with the mission to promote the enjoyment, conservation, study 

and understanding of wild birds and their habitats. BLSA has over 6000 

members in 32 bird clubs throughout South Africa.  

 

6. The First Respondent is the MINISTER OF MINERAL RESOURCES (“the Minister”) 

of Building 2C, Trevenna Campus, 75 Meintjies Street, corner of Meintjies and 

Francis Baard Streets, Sunnyside, Pretoria. The Minister is the appeal authority, in 

accordance with section 96(1) of the Mineral and Petroleum Resources 

Development Act, 28 of 2002 (“MPRDA”) in relation to decisions taken by a 

Director-General or any other officer to whom the power has been delegated 

or a duty has been assigned by or under the MPRDA.  

 

7. The Second Respondent is the DIRECTOR GENERAL: DEPARTMENT OF 

MINERAL RESOURCES (“the DG”)(“the DMR”) of Building 2C, Trevenna 

Campus, 75 Meintjies Street, corner of Meintjies and Francis Baard Streets, 

Sunnyside, Pretoria. The DG is cited in his official capacity as the delegate of 

the Minister authorised to grant or refuse mining rights applications in terms 
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of section 23 of the MPRDA, as provided for in the delegation of powers dated 

12 May 2004 made in terms of sections 103(1) and (2) of the MPRDA.  

 

8. The Third Respondent is WILLIAM PATRICK BOWER (PTY) LTD (WPB), a 

private company duly incorporated and registered as such in terms of the 

company laws of the Republic of South Africa, with registration number 

2010/019087/07, and with its registered address at Oak Tree Farm, Belfast, 

Mpumalanga, and of care of VAN DER MERWE VAN DEN BERG 

ATTORNEYS, 91 Bending Avenue, Ashlea Gardens, Pretoria. 

  INTRODUCTION AND NATURE OF THE APPLICATION 

9. On 10 December 2012, the DG granted a coal mining right to WPB in respect 

of portions 6 and 23 of the farm Groenvlei 353 JT and portion 12 of the farm 

Lakenvlei 355 JT in the Magisterial District of Belfast in Mpumalanga Province 

(“the mining right”).  

 

10. On 25 March 2013, EEPOG, together with three other parties, submitted an 

internal appeal to the Minister in terms of section 96(1) of the MPRDA, read 

with Regulation 74 of the MPRDA Regulations (GN R527 in GG26275 of 23 

April 2004) (“the MPRDA Regulations”) against the grant of this mining right 

(“the EEPOG appeal”).  

 

11. On 30 July 2013, the Centre for Environmental Rights (“CER”), on behalf of 

BirdLife, also submitted an internal appeal to the Minister against the grant of 

the mining right (“the BirdLife appeal”).  
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12. A further appeal against the granting of the mining right was also lodged by 

Henk Strydom, on behalf of HHD Plase (Pty) Ltd (“the HHD Plase appeal”). 

Mr Strydom is the owner of a property directly adjacent to the properties. The 

property is adversely affected by an unrehabilitated mine adit on portion 23 of 

the farm Groenvlei 353JT, which is the source of a surface and groundwater 

pollution plume.  

 

13. It has been more than two years since the appeals were lodged, and despite 

the elapse of the timeframes for the determination of appeals in the MPRDA 

Regulations, the Minister has still not decided the internal appeals. The 

BirdLife appeal should have been decided within 30 days from 24 February 

2014 and the EEPOG appeal within 30 days from 28 January 2015.          

 

14. This is an application for judicial review in terms of section 6(2)(g), read with 

section 6(3), of the Promotion of Administrative Justice Act, 3 of 2000 

(“PAJA”). The failure of the Minister to decide the internal appeals is unlawful. 

 

15. The Applicants seek relief in terms of section 8(2) of PAJA. The primary relief 

sought is an order directing the Minister to decide the Applicants’ internal 

appeals within 30 days of the grant of the order.  

 

  STANDING AND JURISDICTION  

16. The Applicants have the necessary standing to bring this application in terms 

of section 38(d) of the Constitution of the Republic of South Africa, 1996 (the 

Constitution) and the National Environmental Management Act, 107 of 1998 
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(“NEMA”), which is the framework environmental legislation enacted to give 

effect to the environmental right in section 24 of the Constitution.  

 

17. Sections 32(1)(d) and (e) of NEMA confer standing on any person or group of 

persons to seek appropriate relief in respect of NEMA or any provision of a 

specific environmental management act, or any other statutory provision 

concerned with the protection of the environment or the use of natural 

resources in the public interest and in the interests of protecting the 

environment.  

 

18. The MPRDA was enacted, among other things, to give effect to section 24 of 

the Constitution by ensuring that the nation’s mineral and petroleum resources 

are developed in an orderly and ecologically sustainable manner while 

promoting justifiable social and economic development.  

 

19. As appears from the citation of the Applicants above, they are civil society 

organisations concerned with protection of the environment in the public 

interest. They were both registered interested and affected parties in WPB’s 

application for a mining right.    

THE APPEAL PROCESS    

The BirdLife appeal  

20. In a letter dated 27 February 2013 the Regional Manager: DMR (“the Regional 

Manager”) advised the Mpumalanga Tourism and Parks Agency (“MTPA”) that 

the mining right had been granted to WPB by the Minister. A copy of the letter 
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is annexure BL7 to the Birdlife appeal. In terms of the MPRDA, no internal 

appeal lies against decisions taken by the Minister.  

 

21. BirdLife first had sight of that letter on 4 March 2013. On 8 March 2013 the 

CER addressed a letter to the Regional Manager on behalf of Birdlife setting 

out its view that in circumstances where the mining right had been granted by 

the Minister no internal appeal lies against the grant of that right and 

requesting the Regional Manager to urgently notify the CER if that was not the 

case. No response was received.  

 

22. On 7 June 2013 the CER addressed a letter directly to the Minister referring 

to those letters and requesting the Minister to furnish Birdlife with written 

reasons in terms of section 5(1) of PAJA for the Minister’s decision to grant 

the mining right to WPB. A copy of the letter is annexed, marked “JPP1”. The 

CER also did not receive a response to that letter.   

 

23. Thereafter, it transpired that the mining right had in fact been granted by the 

DG and not the Minister. Birdlife became aware of this when it received a copy 

of a replying submission lodged by WPB against the EEPOG appeal.  

 

24. Birdlife then also lodged a notice of appeal in terms of section 96(1) of the 

MPRDA, read with Regulation 74 of the MPRDA Regulations, together with 

an application in terms of section 96(2) of the MPRDA for the suspension of 

the mining right pending the outcome of the appeal (collectively “the Birdlife 

appeal”). A copy of the Birdlife appeal is attached marked “JPP2”.  
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25. The Birdlife appeal was dispatched to the Minister on 30 July 2013 by 

registered post and delivered to the Minister on 31 July 2013. This is 

evidenced by a letter from the DG to the CER, dated 31 July 2013, 

acknowledging receipt of the notice of appeal. In this letter, Mr Johan Nieman 

of the DMR’s legal services directorate was cited as the contact person for 

any enquiries pertaining to the appeal. A copy of the letter is attached marked 

“JPP3”.  

 

26. In terms of Regulation 74(5), after receipt of a notice of appeal, the Minister 

must dispatch copies to the person responsible for the administrative decision 

concerned and any person whose rights may be affected by the outcome of 

the appeal.       

 

27. In terms of Regulation 74(6) the person responsible for the administrative 

decision concerned is obliged to provide the appeal authority (in this case the 

Minister) with reasons for the decision appealed against within 21 days of 

receipt of the notice of appeal and, in terms of Regulation 74(8) the Minister 

must dispatch the reasons to the appellant.    

 

28. On 8 October 2013, Marthán Theart of the CER contacted Mr Nieman to find 

out what the status of the appeal was. He was advised by Mr Nieman that 

copies of the Birdlife appeal had been dispatched to the DG and WPB as 

required in terms of Regulation 74(5), but that he had not received reasons for 

the decision from the DG, nor a replying statement from WPB.  
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29. On 9 October 2013, the CER addressed a further letter to the legal services 

directorate in the DMR, enquiring when the copies of BirdLife’s appeal were 

sent to WPB and the decision-maker and when such copies were received by 

them. A copy of this letter is annexed, marked “JPP4”. The CER did not 

receive a reply from the DMR to this letter.  

 

30. On 12 November 2013 and 28 November 2013, the CER again sent letters to 

the DMR, reiterating its enquiry as to when the copies of BirdLife’s appeal 

were sent to WPB and the decision-maker. These letters are attached, marked 

“JPP5” and “JPP6” respectively. The CER did not receive a reply to either 

letter from the DMR.  

 

31. On 3 February 2014, approximately 6 months after the BirdLife appeal was 

lodged, BirdLife received a replying submission from WPB’s attorneys. In 

terms of Regulation 74(7) WPB was obliged to file its replying submission 

within 21 days of the receipt by it of the notice of appeal. The MPRDA 

Regulations do not provide for the late submission of replying submissions.  

WPB did not explain its delay in submitting its replying submission. A copy of 

the replying submission is annexed, marked “JPP7”.  

 

32. On 12 February 2014, Tracey Davies of the CER met with Mr Nieman and Mr 

Alberts of the legal services directorate in the DMR. During this meeting, Ms 

Davies discussed the Birdlife appeal with Mr Nieman. He undertook to follow 

up on the appeal and requested a copy of the letter by the CER to the Minister 



10 
 

of 7 June 2013. On 12 March 2014, Ms Davies sent a copy of this letter to Mr 

Nieman by e-mail. A copy of this e-mail is attached, marked “JPP8”.   

 

33. On 24 February 2014, in terms of Regulation 74(8), BirdLife submitted a 

responding statement to WPB’s replying submission. A copy of the responding 

statement is annexed, marked “JPP9”. 

 

34. In terms of Regulation 74(9) the Minister is obliged to decide the appeal within 

30 days from the receipt of a responding statement. She did not do so.  

 

35. On 28 January 2015 various CER members of staff met with Mr Nieman, Mr 

Alberts and Mr Modiselle of the DMR’s legal services directorate. During this 

meeting, the CER once again enquired as to the current status of the appeal. 

Mr Nieman advised the CER that the decision-maker had still not provided him 

with reasons for the decision. He also asked the CER to send him an e-mail 

requesting him to follow up.  

 

36. On 24 February 2015, the CER again addressed a letter to Mr Nieman 

advising him that the CER had been waiting for almost a year for a decision 

on appeal. In this letter, the CER also recorded that Mr Nieman had on a 

previous occasion advised the CER that he had requested the reasons for the 

decision as required by the MPRDA Regulations. A copy of this letter is 

attached, marked “JPP10”.  
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37. On 11 March 2015, the CER sent an e-mail to Mr Nieman, advising him that it 

was still awaiting a reply to its letter of 24 February 2015. A copy of this email 

is attached, marked “JPP11”. The CER has not received a reply to this letter.   

 

38. On 2 October 2015, Mr Theart contacted Mr Nieman by telephone. During this 

telephone discussion, Mr Nieman advised Mr Theart that no further progress 

has been made with regard to the processing of the appeal as the decision-

maker has still not responded to Mr Nieman’s request to provide the Minister 

with reasons for the decision to grant a mining right to WPB as contemplated 

in Regulation 74(6). During this telephone discussion, Mr Theart also 

requested the tracking numbers for the parcel sent to the decision-maker by 

Mr Nieman containing a copy of the notice of appeal and the instruction to the 

decision-maker to provide the Minister with reasons. 

 

39. Also on 2 October 2015, Mr Theart contacted the South African Post Office’s 

Customer Care Services (Customer Care Services) to establish whether or 

not the parcels sent by Mr Nieman to the decision-maker had been collected 

from the Post Office by the decision-maker. During this telephone discussion, 

Customer Care Services advised Mr Theart that this parcel sent to the 

decision-maker by Mr Nieman was collected on 6 August 2013.   

The EEPOG appeal      

40. The EEPOG appeal was lodged on 25 March 2012, together with an 

application for the suspension of the mining right pending the determination of 

the appeal. A copy of the appeal and application is annexed, marked 

“JPP12”. More than a year later, on 7 June 2013, WPB’s legal representative 
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submitted WPB’s replying submission in terms of Regulation 74(7) to the 

EEPOG appeal. A copy of this replying submission is attached, marked 

“JPP13”. 

  

41. EEPOG was also not provided with the DG’s reasons for the decision to grant 

the mining right to WPB. It initially decided that it would wait until it received 

the reasons from DG, which it is entitled to, before responding to WPB’s 

replying statement.  

 

42. EEPOGI asked Mr Nieman of the DRM on various occasions during 2014 

when the reasons would be forthcoming. Given the long delay, EEPOG 

ultimately submitted its responding statement to the Minister on 28 January 

2015 without having received the reasons. A copy of the responding statement 

is annexed, marked “JPP14”. 

 

43. Accordingly, the Minister was obliged to decide the EEPOG appeal within 30 

days of 28 January 2015. He has also not decided the EEPOG appeal.  

LAUNCHING OF THE REVIEW  

44. BirdLife and EEPOG have been aware of each other’s internal appeals, as 

well as the HHD Plase appeal. When the Minister had not decided the Birdlife 

appeal within the stipulated statutory timeframe, Birdlife and EEPOG assumed 

that the Minister may have decided to determine all the internal appeals 

simultaneously. WPB has also not secured all the necessary regulatory 

approvals for it to commence mining. There has therefore not been any 

immediate urgency in respect of the determination of the internal appeals.  
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45. Given the Minister’s extraordinary delay in determining the internal appeals 

the CER, on behalf of both BirdLife and EEPOG, addressed a letter of demand 

to the Minister on 28 October 2015 that he make a decision by 11 November 

2015, failing which BirdLife and EEPOG would launch review proceedings in 

the High Court and seek appropriate relief. A copy of this letter is attached, 

marked “JPP15”.  The CER has not received a response to this letter. 

 

46. One of the regulatory approvals required by WPB to commence mining is a 

water use licence in terms of the National Water Act, 36 of 1998 (“the NWA”). 

As outlined further below, Birdlife and EEPOG objected to WPB’s application 

for a water use licence and believed that there was a strong prospect that the 

water use licence would not be granted. In those circumstances, the mining 

right granted to WPB could never lawfully be implemented.  

 

47. However, on or about 29 October 2015 the Applicants became aware that the 

Department of Water and Sanitation (“DWS”) had issued a water use licence 

to WPB.  

 

48. On 9 November 2015 the CER, on behalf of BirdLife and EEPOG, addressed 

a letter to the directors of WPB, notifying WPB that its clients intend to launch 

a judicial review against the grant of the mining right, noting that the water use 

licence had been granted, and requesting them to undertake in writing within 

10 days of receipt of the letter that WPB will give the Applicants 60 days written 

notice before commencing with any activities in pursuance of WPB’s mining 
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right, failing which its clients may be obliged to approach the court for 

appropriate relief. A copy of the letter is attached, marked “JPP16”. 

 

49. On 23 November 2015, Van der Merwe Van den Berg Attorneys sent a letter 

of response to the CER on behalf of WPB refusing to furnish the requested 

undertaking due to an alleged unreasonable delay in instituting these 

proceedings. A copy of this letter is annexed, marked “JPP17”.       

GROUNDS OF REVIEW  

50. In terms of section 6(2)(g) of PAJA a court has the power to judicially review 

an administrative action if the action concerned consists of a failure to take a 

decision. In terms of section 6(3)(b) a person may institute judicial review 

proceedings if the administrator has a duty to take the decision, a law 

prescribes a period within which the administrator is required to take the 

decision and the administrator has failed to take that decision before the expiry 

of that period. 

 

51. The Minister has failed to decide both the Applicants’ appeals within the period 

stipulated in the MPRDA Regulations. This ground of review has, accordingly, 

been established.      

EXTENSION OF THE TIME PERIOD FOR THE INSTITUTION OF THE REVIEW  

52. In terms of section 7(1)(a) of PAJA any proceedings for judicial review in terms 

of section 6(1) must be brought within 180 days after the date on which 

proceedings for internal remedies have been concluded. That section, 

accordingly, not does not appear to apply in circumstances where there has 
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been a failure to decide an internal appeal (in as much as the proceedings 

have not been concluded).  

  

53. Nevertheless, to the extent that the Applicants may have been required to 

launch a review within 180 days of the date on which the Minister was obliged 

to have decided the appeals, the Applicants hereby apply in terms of section 

9(1)(b) of PAJA for an extension of the 180 day time period on the basis that 

the interests of justice require such an extension. In that regard, the Applicants 

expressly refer to paragraphs 44 to 51 above and the paragraphs below 

motivating for further relief.    

JUST AND EQUITABLE REMEDY  

54. The Applicants seek relief pursuant to section 8(2) of PAJA which entitles a 

court when deciding cases in terms of section 6(3) to make any order that is 

just and equitable including orders:- 

  

(a) Directing the taking of the decision; 
(b) Declaring the rights of the parties in relation to the taking of the   decision; 
(c) Directing any of the parties to do, or refrain from doing, any act or thing    

the doing, or the refraining from the doing, of which the court or tribunal  
considers necessary to do justice between the parties; 

(d) As to costs. 
 

55. Section 8(2) of PAJA applies when judicial review concerns an action 

consisting of a failure to take a decision. The court is vested with a wide 

discretion to make just and equitable orders and to do justice between the 

parties. 
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Primary relief  

56. As already mentioned, the Minister has failed to decide the internal appeals 

within the timeframes prescribed by the MPRDA Regulations. 

  

57. In terms of Regulation 74(9), the Minister must within 30 days from the date 

of the receipt of the appellants’ responding statements, either:- 

(a) confirm the administrative decision concerned;  

(b) set aside the administrative decision concerned;  

(c) amend the administrative decision concerned; or 

(d) substitute any other administrative decision for the administrative 

decision concerned. 

 

58. BirdLife submitted its responding statement to the Minister on 24 February 

2014. EEPOG submitted its responding statement on 28 January 2015. More 

than 30 days have elapsed since the Applicants’ respective responding 

statements were submitted to the appeal authority. Decisions on these 

appeals by the Minister are therefore long overdue.  

 

59. The Applicants are accordingly entitled to at least the primary relief sought in 

the Notice of Motion to which this affidavit is attached.   
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Further relief   

 

60. Birdlife and EEPOG are aware of instances where the appeal authority in 

terms of the MPRDA has ignored court orders to decide an internal appeal 

within a specified time period.  

 

61. Given the blatant disregard displayed in this matter for the legal processes in 

respect of the determination of internal appeals, the Applicants are of the view 

that there is a substantial risk that the Minister would ignore a court order to 

determine the internal appeals within 30 days.  

 

62. The Applicants, accordingly, also seek an order that a failure by the Minister 

to timeously comply with an order compelling the determination of the internal 

appeals shall be deemed to be a dismissal of the Applicants’ internal appeals 

and that, in such an event, the Applicants shall be entitled to approach this 

Honourable Court on these papers (supplemented to the extent necessary) 

and under the same case number for orders:- 

 

62.1 reviewing and setting aside the deemed dismissals of the internal     

appeals; and 

 

62.2 upholding the internal appeals and setting aside the grant by the DG 

of the mining right.   

 

63. The bases for such relief are outlined below.    
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Foregone conclusion  

 

64. The Applicants contended in their appeals that the grant of the mining right by 

the DG was unlawful. In terms of section 23(1)(d), read with 23(3), of the 

MPRDA an application for a mining right must be refused if the mining will 

result in unacceptable pollution, ecological degradation or damage to the 

environment.  

Biodiversity and conservation importance of the region 

  

65. In their respective appeals, both the Applicants outlined and emphasized the 

biodiversity and conservation importance of the region. The key aspects are 

outlined below.   

66. The properties over which the mining right was granted are located in the 

Belfast district within the eMakhazeni Local Municipality and are situated 

approximately 15km north-east of Belfast and approximately 21km south of 

Dullstroom in Mpumalanga Province.  

67. The properties are located on a watershed with runoff from the site draining in 

a north-easterly direction into the Lakenvlei wetland system, in an easterly 

direction into the Elandsfonteinspruit catchment and to the south-west of the 

site into wetlands which also ultimately feed into the Elandsfonteinspruit.  

68. To understand the biodiversity and conservation importance of the properties 

it is important not to view the properties in isolation, but rather to view them in 

their local and regional context and in particular in conjunction with the area 
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immediately adjacent to the properties which contains habitat classified in the 

Mpumalanga Terrestrial Biodiversity Assessment as either “Important” and 

“Sensitive Areas”; areas of “High Significance” or areas considered to be 

“Irreplaceable”.  

69. The biodiversity sensitivity of the area between Dullstroom and Belfast is 

described in a letter dated 19 March 2013 from Dr Mervyn Lötter of the MTPA 

to the Regional Manager (annexure BL1 to the Birdlife appeal and JP12 to the 

EEPOG appeal).   

The MTPA is established in terms of the Mpumalanga Tourism and Parks 

Agency Act of 2005, Act No. 5 of 2005 (MTPA Act). Section 3 of the MTPA 

Act defines the Objective of the MTPA as follows: “To provide for the 

sustainable management and promotion of tourism and nature conservation 

in [Mpumalanga] and to ensure the sustainable utilisation of natural 

resources.” 

 

70. In the letter MTPA described the area as “of exceptional biodiversity value” 

and as “truly exceptional and irreplaceable” and that “this sensitivity has been 

objectively established by means of a multitude of planning and sensitivity 

products that are aimed at ensuring sustainable development:-”  

70.1 The MTPA and NGOs submitted a motivation in terms of section 49 

of the MPRDA to the Minister to prohibit the grant of new mining or 

mining related rights in the Steenkampsberg Wet Grasslands 

(“SWG”); 
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70.2 The properties fall within the SWG;  

70.3 Because the section 49 application has not been determined the 

boundaries of the SWG in terms of that application have not been 

proclaimed yet;  

70.4 The boundaries of the proposed SWG will be similar to that of the 

Dullstroom Plateau Grasslands (“DPG”). The properties also fall within 

the DPG;  

70.5 The DPG is listed as an endangered ecosystem in terms of section 

52(1)(a) of the National Environmental Management: Biodiversity Act, 

10 of 2004 (10 GN 1002 of 9 December 2011 in Government Gazette 

No. 34809)(“Biodiversity Act”);   

70.6 The properties also fall within the boundaries of the Steenkampsberg 

Important Bird Area – IBA SA016. The Important Bird Area (IBA) 

programme was established to identify areas critical for the 

conservation of South Africa’s Red Data and endemic bird species;  

70.7 The area is a National Freshwater Ecosystem Priority Area. To 

support the implementation of the NWA, the Biodiversity Act and 

NEMPAA, a multitude of stakeholders led by the South African 

Biodiversity Institute and the Council for Scientific and Industrial 

Research have identified, categorised and described South Africa’s 

freshwater ecosystems. The results of this research were published 
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as the National Freshwater Ecosystems Priority Areas (NFEPA) 

project.  

71. The properties over which the mining right has been granted lie within 100m 

of a wetland which feeds clean water into two major rivers, the Crocodile River, 

which becomes the Inkomati River and the Steelpoort River which feeds the 

Olifants River system. The catchment areas of both the Olifants River and the 

Inkomati River in the area between Belfast and Dullstroom contain two NFEPA 

wetland clusters and many NFEPA wetlands. The Crocodile River, which is 

regarded as a flagship free flowing river, originates in the wetland cluster in 

this area.  

72. The NFEPA also classifies the Belfast - Dullstroom area as a high water yield 

area as it contributes significantly to the overall water supply of the country. 

The NFEPA emphasises the importance of protecting these areas by reducing 

activities such as mining that reduce stream flow and water quality.  

73. The area between Belfast and Dullstroom furthermore forms part of the 

Mpumalanga Drakensberg Strategic Water Source Area, Strategic Water 

Source Areas make up a mere 8% of the surface area of South Africa, Lesotho 

and Swaziland, but produce more than 50% of these countries’ water supply. 

Deterioration of water quality and quantity in these areas can have a 

disproportionately large negative effect on the functioning of downstream 

ecosystems and the overall sustainability of growth and development in the 

regions they support.  



22 
 

74. The Mpumalanga Biodiversity Sector Plan comprises a series of GIS maps 

that show the spatial distribution of ecosystems in Mpumalanga. These maps 

identify and describe biodiversity priority areas in which unique biodiversity 

occur and must be conserved by means of legal protection or proactive 

biodiversity management in order to meet biodiversity targets or thresholds.  

The area between Belfast and Dullstroom is identified as one of these 

biodiversity priority areas with biodiversity values much higher than other parts 

of the province.  

75. In 2008 the then National Department of Environmental Affairs and Tourism 

published the National Protected Area Expansion Strategy for South Africa in 

recognition of the fact that the current national and provincial protected area 

system does not adequately conserve a representative sample of South 

Africa’s biodiversity nor is it adequate to maintain key ecological processes 

across the country.  

76. In accordance with the national strategy, the Mpumalanga Protected Area 

Expansion Strategy (MPAES), published in July 2009, identifies certain priority 

areas for protected area expansion in Mpumalanga based on several 

biodiversity data sources. One of the most important priority areas identified 

for protection was the province’s grasslands, which presently have extremely 

low protection levels. The MPAES identifies the Steenkampsberg, located 

south of Dullstroom, as a “priority 1” level area for protected area expansion. 

This area includes the properties in respect of which the mining right in issue 

has been granted.  
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77. On 22 May 2014, the MEC for the Mpumalanga Department of Economic 

Development, Environment and Tourism (“MDEDET”) published a notice of 

intention to declare the Greater Lakenvlei Protected Environment in terms of 

the National Environmental Management: Protected Areas Act, 2003 

(“NEMPAA”). Although the properties do not fall within that proposed protected 

area, it is in the immediate vicinity of the properties. WPB objected to the 

declaration of the protected area. The final declaration of the Greater 

Lakenvlei Protected Environment is awaited. 

78. Various municipal planning tools also reserve the proposed mining area for 

the purposes of conservation, tourism and agriculture.  

78.1 In terms of the Environmental Management Framework (“EMF”) for 

the eMakhazeni Local Municipality1 published by MDEDET in terms 

of section 24(3) of the National Environmental Management Act, 108 

of 1998 (NEMA), the proposed mining area falls partly within a 

conservation zone and partly within an agriculture zone. The desired 

land uses in the conservation zone include “protected areas” and “low-

impact ecotourism facilities.” Desirable land uses in the agricultural 

zone are agricultural activities. Mining is not a desired land use in 

either of these zones.  

78.2 In the eMakhazeni Local Municipality’s Spatial Development 

Framework (“SDF”), approved as part of this municipality’s Integrated 

                                                           
1 Provincial Notice 316 in Mpumalanga Provincial Gazette No. 1725 of 30 September 2009, available at 
http://cer.org.za/wp-content/uploads/2010/03/20090930-Provincial-Gazette-for-Mpumalanga-No-1724-of-
30-Sep-2009-Volume-16.pdf (last viewed on 7 December 2015)   

http://cer.org.za/wp-content/uploads/2010/03/20090930-Provincial-Gazette-for-Mpumalanga-No-1724-of-30-Sep-2009-Volume-16.pdf
http://cer.org.za/wp-content/uploads/2010/03/20090930-Provincial-Gazette-for-Mpumalanga-No-1724-of-30-Sep-2009-Volume-16.pdf
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Development Plan in terms of the Local Government: Municipal 

Systems Act, 32 of 2000 in January 2015, it is stated that “… no mining 

and/or prospecting licences should be granted in [the area between 

Belfast and Dullstroom] as it will have an adverse impact on the 

tourism and conservation character of the area.”2 Although this SDF 

was not in place at the time when the mining right was granted, it is 

illustrative of the eMakhazeni Local Municipality’s view that mining is 

an inappropriate land use in this area.       

Evidence of negative environmental impact 

  

79. The information provided to the DG and the DMR in WPB’s Environmental 

Report and the objections submitted by the numerous interested and affected 

parties to the application for the mining right, including BirdLife and EEPOG, 

makes it clear that the proposed mining on the properties poses significant 

negative risk to the water quality, seasonal flow patterns or volumes of water 

in the wetland system located to the north of the properties. This wetland 

system is home to 13 Red Data bird species, five of which (including the 

Critically Endangered Wattled Crane and White-Winged Flufftail) are 

specifically associated with the aforesaid wetland system. Accordingly any risk 

to that wetland system poses a risk to the endangered bird species which are 

dependent on it. 

                                                           
2 eMakazeni Local Municipality Spatial Development Framework Final Report (January 2015), p 86, available at 
http://emakhazeni.gov.za/SDF_2015_Emakhazeni_SDF_Final_-_Jan_2015.pdf (last viewed on 7 December 
2015)  

http://emakhazeni.gov.za/SDF_2015_Emakhazeni_SDF_Final_-_Jan_2015.pdf


25 
 

80. This risk together with the endangered status of the bird species affected by 

this risk constitute unacceptable ecological degradation or damage to the 

environment and ought to have precluded the grant of the mining right to WPB.  

81. In BirdLife’s “Analysis of Bird Species with Regard to the Proposed Coal 

Mining Operation on the Farms Groenvlei 353 JT and Lakenvalei 355JT, 

Mpumalanga”, submitted as part of BirdLife’s objections to WPB’s mining right 

application (“BirdLife’s Analysis”), it was pointed out that at least 14 

endangered species have been recorded in the broader area in which the 

proposed mining is to take place and a further 17 species are endemic or near-

endemic to South Africa.  

 

82. BirdLife stated that “Any unsustainable development (including prospecting 

and mining activities) will have a negative effect on these species either 

through habitat loss or disturbance”. A copy of BirdLife’s Analysis is attached 

to the Birdlife appeal marked “BL2”.  

 

83. The Endangered Wildlife Trust also commented on the Environmental Impact 

Assessment and Environmental Management Report for the Proposed Coal 

Mining of WPB and dealt with the negative impact on birdlife. A copy of EWT’s 

comments is attached to the appeal marked “BL3”.  

84. At the time when this mining right application was made, an applicant was 

required to submit an environmental impact assessment report in terms of 

section 39 of the MPRDA.   
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85. The environmental report submitted by WPB acknowledged the enormous 

biodiversity and conservation significance of the Lakenvlei wetland system, 

that the wetlands are considered extremely important bird areas, are home to 

all three of South Africa’s cranes species (Blue, Wattled and Grey Crowned 

Crane) as well as the elusive White-winged Fluff tail and that the Cranes are 

extremely dependent on these wetlands.  

Impact on water resources 

86. The “footprint” of the open-cast coal mine proposed by WPB lies directly 

adjacent to a wetland and development will take place to 100 meters of the 

perimeter from the delineated wetland areas.  

 

87. The South African National Biodiversity Institute (SANBI) is a public entity that 

falls under the Department of Environmental Affairs. Established in 2004 in 

terms of the Biodiversity Act, SANBI leads and co-ordinates research, and 

monitors and reports on the state of South Africa’s biodiversity.  

 

88. Life: the State of South Africa’s Biodiversity 2012 is a summary of the National 

Biodiversity Assessment 2011, which was led by SANBI in partnership with 

the Department of Environmental Affairs, CSIR, South African National Parks 

and a range of other organisations. It describes the importance of wetlands, 

and explains why their current precarious and endangered state is so 

problematic. That includes that wetlands are irreplaceable, that they are 

warehouses of a diverse range of life, that the extreme bouts of flooding and 
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drought we expect to come with climate change mean our wetlands will 

become even more critical for water management.  

 

89. It also identifies that what happens in the catchment area around a wetland 

can also cause the wetland itself to become degraded. Disrupting the timing 

and the way water flows into the wetland through activities like building a dam 

or over-extracting water upstream of the wetland or extracting too much 

groundwater can cause damage. Pollution in rivers feeding into a wetland can 

cause harm.  

 

90. WPB’s Environmental Report recognises that the Director-General was 

required to assess the merits of the proposed project in the light of the 

especially sensitive and important surrounding areas:  

 

 “For the reason that the proposed WPB colliery is situated in a sensitive 

environment it is of the utmost importance that an impact that would ordinarily 

be assigned a low significance, be treated far more circumspectly in the 

context of its proximity to or potential impact on a sensitive environment.”  

 

91. The Environmental Report makes it clear that the mine will have serious 

negative impacts on water resources in the area. This is dealt with in 

paragraphs 81 to 91 of the BirdLife appeal.  

 

92. The DG was required, by virtue of section 37(1) of the MPRDA to have regard 

to the precautionary principle set out in section 2 of NEMA. This principle 
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requires that “a risk-averse and cautious approach is applied, which takes into 

account the limits of current knowledge about the consequences of decisions 

and actions”.  

 

93. A further principle which ought to have guided the DG in making his decision 

whether to grant or refuse WPB’s mining right application is that “sensitive, 

vulnerable, highly dynamic or stressed ecosystems, such as … wetlands … 

require specific attention in management and planning procedures, especially 

where they are subject to significant human resource usage and development 

pressure”. 

 

94. It was thus incumbent on the DG to approach WPB’s application for a mining 

right cautiously and to ensure that extra-ordinary measures were in place to 

protect the highly sensitive wetlands located to the north of the proposed 

mining area.  

 

95. Having regard to the mitigation measures proposed in the Environmental 

Report, it is evident that no extraordinary measures are described. Even 

assuming the successful implementation of the remediation measures 

proposed in the Environmental Report, given the fact that the wetlands 

surrounding the proposed mining area constitute an extremely vulnerable and 

threatened ecosystem with critical biodiversity significance, reducing the 

impacts of the proposed mine to “moderate to medium-high” (as suggested in 

the Environmental Report) does not render the impacts “acceptable” in the  

 circumstances.  
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Objections to application for water use licence 

 

96. The Applicants’ objected to WPB’s water use licence application. Their 

objections are annexed, marked “JPP18” and “JPP19”. The objections 

raised concerns about the WPB’s proposed strategy for water management 

and the prevention of the decant and spreading of acid mine drainage. Birdlife 

has lodged an appeal against the grant of the water use licence. A copy of 

that appeal is annexed, marked “JPP20”.  EEPOG is finalising its internal 

appeal against the grant of the water use licence. That internal appeal will be 

launched by 11 December 2015. 

Impact on bird life  

97. The Birdlife appeal deals with the impact on birdlife in paragraphs 95 to 122. 

For all the reasons outlined in that appeal, the Applicants submit that the 

evidence of the experts establish that the mining will have negative effects on 

threatened birds species which constitutes unacceptable ecological 

degradation to the environment.  

Grounds of appeal  

98. At the time that the DG took the decision to grant the mining right, WPB’s 

environmental management programme had not yet been approved in terms 

of the MPRDA. On 9 October 2015 and again on 8 December 2015, Ms 

Gumede of the CER contacted the DMR and was advised that the EMPR has 

still not been approved.    
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99. In terms of section 23(1)(d), read with 23(3), of the MPRDA an application for 

a mining right must be refused if the mining will result in unacceptable 

pollution, ecological degradation or damage to the environment.  

 

100. In the light of the above, the DG’s decision is unlawful as provided in sections 

6(2)(b) (a mandatory and material procedure or condition was not complied 

with), 6(2)(f)(i) (the decision contravenes the law and is not authorised by the 

empowering provision) and 6(2(i) (the action is otherwise unlawful) of PAJA. 

 

101. Given all the aspects referred to above, including but not limited to: -  

 

101.1 the common cause and objectively established environmental 

sensitivity of the area;  

 

101.2 that the properties fall within the Steenkampsberg Wet Grasslands 

forms the subject of an application made by the MTPA and NGOs in 

terms of section 49 of the MPRDA to the Minister to prohibit mining in 

that area; 

 

101.3 that the area is a national freshwater ecosystem priority area under 

the  Atlas of Freshwater Ecosystem Priority Areas endorsed by the 

Department of Environmental Affairs and the Department of Water 

Affairs and Sanitation;  
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101.4 that the area is a critical terrestrial and aquatic biodiversity area under 

the Mpumalanga Biodiversity Conservation Plan endorsed by the 

MEC for Agriculture, Rural Development, Environmental Affairs and 

Tourism for Mpumalanga Province; and  

 

101.5 that the DPG is an endangered ecosystem under the List of 

Ecosystems that are Threatened and in Need of Protection published 

by the Minister of Environmental Affairs under the Biodiversity Act; 

and  

 

101.6 the evidence that the proposed coal mine will cause degradation and 

damage, in particular to wetlands and birds that cannot be 

remediated;  

  

the DG’s decision is also irrational (section 6(2)(f) of PAJA), and unreasonable 

(section 6(2)(h) of PAJA) and the DG failed to take into account relevant 

considerations (section 6(2)(e)(iii)) of PAJA. 

Other factors 

102. The manner in which the appeal process has been dealt with reflects 

incompetence. There have been extraordinary delays on the part of the 

Minister and the DMR. None of the Applicants ever even received reasons for 

the DG’s decision. In the circumstances, it would be unfair to ask the 

Applicants to resubmit themselves to the jurisdiction of the DMR and the 

Minister. 
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COSTS 

103. Sections 32(2) and (3) of NEMA address the issue of costs awards within the 

context of environmental litigation, and provides that a court may decide not 

to award costs against unsuccessful litigants who are acting in the public 

interest or to protect the environment and who had made due efforts to use 

other means for obtaining the relief.  These provisions state that: 

(2) A court may decide not to award costs against a person, or group 

of persons which fails to secure the relief in respect of any breach 

or threatened breach of any provision including a principle of this 

Act or any other statutory provision concerned with the protection 

of the environment or the use of natural resources if the court is 

of the opinion that the person or group of persons acted 

reasonably out of a concern for the public interest or in the interest 

of protecting the environment and had made due efforts to use 

other means reasonably available for obtaining the relief sought. 

(3) Where a person or group of persons secures the relief sought in 

respect of any breach or threatened breach of any provision of 

this Act or any other statutory provision concerned with the 

protection of the environment, a court may on application— 

(a) award costs on an appropriate scale to any person or 

persons entitled to practise as advocate or attorney in 

the Republic who provided free legal assistance or 
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representation to such person or group in the 

preparation for or conduct of the proceedings; and 

(b) order that the party against whom the relief is granted 

pay to the person or group concerned any reasonable 

costs incurred by such person or group in the 

investigation of the matter and its preparation for the 

proceedings.” 

 

104. In bringing these proceedings, the Applicants are acting in the public interest 

and to protect the environment by promoting environmental decision-making 

that complies with the MPRDA and promotes the objects of and principles set 

out in NEMA.  

 

105. The Applicants have made due efforts to use other means for obtaining the 

relief, including exhausting internal remedies through the internal appeal 

under the MPRDA. Accordingly, even if the Applicants are unsuccessful, costs  

106. should not be awarded against them.  

 

CONCLUSION 

107. I respectfully submit that a proper case is made out for the relief sought and I 

accordingly pray for the orders in terms of the notice of motion to which this 

affidavit is attached. 
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_____________________________ 

JACOBUS PHILLIPUS PRETORIUS 

1. the deponent acknowledged to me that –  

 (a) he knows and understands the contents of this declaration; 

 (b) he has no objection to taking the prescribed oath; 

(c) he considers the prescribed oath to be binding on his conscience; 

2. the deponent thereafter uttered the words “I swear that the contents of this declaration 

are true, so help me God”; 

3. the deponent signed this declaration in my presence at the address set out hereunder 

on _____ DECEMBER 2015. 

 

 

___________________ 

Commissioner of oaths 

 

 


