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I, the undersigned 

PRAVEER TRIPATHI 

do hereby declare under oath as follows: 

DEPONENT 

1. I am a major male businessman and the Senior Vice President of the Fifth 

Respondent, Atha-Africa Ventures (Pty) Ltd ("Atha Africa"). I am employed in this 

capacity at the Eight Floor, Sinosteel Plaza, 159 Rivonia Road, Morningside, 

Sandton, Gauteng Province. 

2. By virtue of my capacity as the Senior Vice President of Atha Africa, I am duly 

• 

authorised to depose to this Answering Affidavit and to oppose this revieW \  
4. 

application on behalf of Atha Africa. 
 

 



prospecting area concerned. 
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3. The contents of this affidavit are within my personal knowledge, unless the 

contrary is stated or appears from the context, and are to the best of my 

knowledge and belief both true and correct. Insofar as this affidavit contains legal 

submissions, I make those submissions on the basis of legal advice which Atha 

Africa and I have received from our legal representative and which advice we 

accept as correct. 

4. Some of the Departments to which I will refer, have changed their names over 

time. Where I therefore refer to a Department for the first time, any reference to 

that Department thereafter will include a reference either to the successor of that 

Department or to that Department under its changed name. 

INTRODUCTION  

5. This review application concerns a Mining Right which was granted to Atha 

Africa in terms of section 23 of the Mineral and Petroleum Resources 

Development Act 28 of 2002 ("the MPRDA") to conduct underground coal 

mining activities on certain immovable properties situated near the town of 

Wakkerstroom in the Mpumalanga Province, which is referred to as the 

Yzermyn Underground Coal Mine. The mining right application was preceded by 

prospecting activities which Atha Africa conducted in terms of a prospecting 

right. In terms of section 19(1)(b) of the MPRDA, Atha Africa had the exclusive \. 

right to apply for and be granted a Mining Right in respect of the mineral 'and 
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6. This review application is, with respect, a complicated and voluminous matter 

raising a number of complex and wide-ranging issues, which go to the 

fundamental roots of the field where mining legislation and environmental 

legislation interact or overlap. For the sake of clarity and in order to provide 

context, not only for this Answering Affidavit but also for a proper consideration 

of this review application, it is convenient to first deal with eight basic 

propositions so as to provide a proper perspective and broad understanding. I 

believe that these eight basic propositions will assist the Honourable Court to 

effectively digest the papers before the Honourable Court, including a Record of 

Proceedings of some 3000 pages. 

 6.1 In the first place the Applicants rely on various strategies, plans, 

frameworks and other instruments in terms of which the Yzermyn Mining 

Area has a special status under the applicable environmental legislation. 

These instruments are dealt with in the founding papers and are also 

discussed in the Final Environmental and Social Impact Assessment 

Report and Environmental Program (contained on page 1-564 of the 

Record of Proceedings). I will deal with some of these instruments in more 

detail herein below, but for the moment it should be noted that this special 

environmental status does not result in an absolute legislative  prohibition 

against mining, which seems to be the incorrect assumption of the 

Applicants in their founding papers. 

 6.2 In the second place the aforesaid instruments are premised upon', a large 
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scale pertaining to thousands and even hundreds of thousands of 

hectares of land and they are not site-specific but formulated in general 

and abstract terms; compared therewith, the Final Environmental and 

Social Impact Assessment Report and Environmental Program (contained 

on page 1-564 of the Record of Proceedings) is more focussed and  

particularised on a much smaller scale with site-specific detail and  

assessments. The decision to grant the Mining Right to Atha Africa in 

terms of section 23 of the MPRDA, for the Yzermyn Underground Coal 

Mine, was not taken on the basis of generalisations or abstract concepts 

but on the basis of site-specific information and the actual characteristics 

of the Yzermyn Mining Area within the context of these instruments. 

6.3 In the third place the prospecting right in question (MP30/5/1/1/2/215PR) 

was initially held by Ingwe Colleries Ltd from 17 August 2006 and ceded to 

Bunengi Investment Holdings (Pty) Ltd during October 2007. This 

prospecting right was then transferred to a company called Bunengi 

Mining Services (Pty) Ltd in the course of 2011, of which its shareholding 

was thereafter acquired by the Atha Africa Group in the same year and its 

name then changed to that of Atha Africa Ventures (Pty) Ltd. This 

prospecting right is a limited real right in the land and the mineral 

concerned, existing since at least 2007 and of which Atha Africa is the 

successor in title. This prospecting right, by virtue of section 19(1)(b) of  

A 
the MPRDA, gave Atha Africa the exclusive right to apply for and be 

granted a Mining Right. Four of the immovable properties, included in \ 
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Atha Africa's Mining Right, fall within an area declared in terms of the 

National Environmental Management: Protected Areas Act 57 of 2003 

("the NEMPAA") as the Mabola Protected Environment, which in total 

include 21 immovable properties with a total extent of some 8578.9287 

hectares, The Mabola Protected Environment was declared as such 

whilst Atha Africa was already the holder of a prospecting right and after 

Atha Africa had already lodged its mining right application by virtue of its 

exclusive right under section 19(1)(b) of the MPRDA. In the result Atha  

Africa at all relevant times had vested real rights under the MPRDA,  

which preceded most if not all of the aforesaid instruments in terms of 

which the relevant area was afforded a special environmental status. Of 

specific relevance in this regard is the security of tenure, a keystone for 

investment confidence and a stable mining industry, guaranteed by 

section 2(g) of the MPRDA. 

6.4 In the  fourth place I am advised that there is a fundamental difference 

between appeal proceedings and review proceedings. In appeal 

proceedings the crucial issue is whether a decision is right or wrong (on 

the merits) whilst in review proceedings the crucial issue is whether the 

decision was taken in a regular or irregular manner (procedurally). In this 

review application the Applicants are, with respect, revisiting the merits of 

the decision to grant the mining right application and this is in effect an  

appeal disguised as a review. 
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6.5 In the  fifth place the concept of sustainable development is of particular 

importance and relevance for this review application. This is a wide and 

broad concept that evolved in international law and/or international 

environmental law over time but without universal agreement on any 

precise and circumscribed meaning, from where it influenced the 

development of national law and national environmental law of various 

countries. Much has been published and debated about the meaning and 

definition of this concept, but there is still no clarity or consensus on this 

evolving concept in academic circles or internationally. In South African 

legislation the position has been clarified in section 1(1) of the National 

Environmental Management Act 107 of 1998 ("the NEMA"), which for 

purposes of environmental legislation in South Africa defines this term of 

art and the technical concept of "sustainable development" to mean:-  

"... the integration of social, economic and environmental 

factors into planning, implementation and decision-making 

so as to ensure that development serves present and future 

generations ..." (own underlining added for the sake of 

emphasis). 

The basic premise of the concept of "sustainable development' is thus to 

find and achieve a balance between social, economic and environmental 

factors for any particular development. The search for this balance is what 

the review application is all about but precisely on this crucial topic there 

seems to be a radical difference in the point of departOre fOr the 

Applicants and the point of departure for Atha Africa. TheAppliCants 

Sp 4 
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emphasise the environmental factor to the exclusion of the social and 

economic factors, leaving out of account the anthropogenic foundation of 

the South African environmental law laid down in section 2(2) of the 

NEMA - that environmental management must place people and their 

needs at the forefront of its concern, and serve their physical, 

psychological, developmental, cultural and social interests equitably. The  

point of departure for the Applicants is with respect incorrect and they do  

not accept that the decision in question constitutes the required balance  

(between social, economic and environmental factors) as demanded by 

environmental legislation. The point of departure for Atha Africa is that 

the required balance, putting people and their needs at the forefront of 

environmental management, has indeed been achieved in respect of the  

Yzermyn Mining Area. In a nutshell the case for the Applicants is that a 

mining project such as this absolutely cannot co-exist with the special 

environmental status of the Yzermyn Mining Area, whilst the case for 

Atha Africa is that not only is such a co-existence the premise of 

environmental law, but that on the facts of this particular matter the 

decision to grant the Mining Right found the correct balance that would 

make such a co-existence feasible. 

6.6 In the  sixth place and by way of background it should be noted that, in 

terms of section 3(1) of the MPRDA, the mineral resources of South Africa 

are the common heritage of all the people of South Africa with the State as 

the custodian thereof for the benefit of all South Africans, whilst 
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in terms of section 3(2)(a) of the MPRDA the State as such custodian, 

acting through the Minister of Mineral Resources ("the DMR Minister"), 

may grant, issue, refuse, control, administer and manage any 

reconnaissance permission, prospecting right, permission to remove, 

mining right, mining permit and retention permit in respect of the mineral 

resources of South Africa. The vast coal resource in Mpumalanga is part 

of this common heritage of all the people of South Africa and the State 

holds it as the custodian thereof for the benefit of all South Africans, most 

of whom live in abject poverty. I respectfully submit that the State is under 

a constitutional duty to respect, protect, promote and fulfil all the rights in 

the Bill of Rights, including the socio-economic rights, for all of the people 

of South Africa - but especially for those who are vulnerable in society. 

Consequently, and especially in view of the anthropogenic principle of the 

environmental law laid down in section 2(2) of the NEMA, the social and 

economic aspects of the Yzermyn Underground Coal Mine cannot simply 

be swept aside and ignored as the Applicants do. 

6.7 In the  seventh place some of the unique features of the South African 

mining industry should also not be left out of account. Mining ventures in 

South Africa are notoriously capital-intensive for various reasons and 

require huge investments of capital. Such capital is not readily available in 

the national economy and therefore the continuing success of the South 

African mining industry (which is a mainstay for the national economy) 

depends on international or foreign investments. The(na ional  

 



mitigate and/or to remediate those environmental impacts). 

  

 

-10-  

interest and/or the public interest is therefore not limited to ecolo °cal or 

environmental considerations but covers much more than the narrow view 

adopted by the Applicants. In addition the international or foreign 

investment of capital in a development project is nowadays also subject to 

or dependent on a number of environmental and social requirements or 

commitments, over and above the economic requirements for such 

funding - obtaining such funding requires an adherence to environmental 

and social performance standards. 

6.8 In the eighth place and specifically from an environmental perspective 

one must also not leave out of account the specific nature and character 

of the South African legislative framework for the regulation of the 

development of mineral resources. At the relevant time South African law 

had a multi-permitting system in terms of which any mining project, such as 

the Yzermyn Underground Coal Mine, had to comply separately and 

cumulatively with the requirements of separate legislative instruments 

under the auspices and administration of different governmental 

departments. Consequently any decision-maker granting a Mining Right in 

terms of section 23 of the MPRDA will know and take into account that 

the potential environmental impacts resulting from the proposed mining 

will also be identified, assessed and managed by other governmental 

departments (which management will include the imposition of 

appropriate conditions and mitigation measures to prevent ,a dt r to 
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SUMMARY OF CASE FOR ATHA AFRICA 

7. Before going into all the detail and responding to the case in the founding papers 

that Atha Africa is called upon to meet, I now turn to a summary of the grounds of 

review relied upon by the Applicants and the response of Atha Africa thereto. 

7.1 The first and principal ground of review is that the granting of the 

Mining Right to Atha Africa by the Director-General of the Department of 

Mineral Resources ("the DMR Director-General") was unlawful because it 

was granted in conflict with section 23(1)(d) read with section 23(3) of the 

MPRDA. 

7.1.1 The relevant portion of section 23(1)(d) of the MPRDA provided at 

the time that a Mining Right must be granted if the mining will not 

result in unacceptable pollution, ecological degradation or damage 

to the environment whilst section 23(3) thereof demanded the 

refusal of a Mining Right if the application in question did not meet 

the requirements referred to in subsection (1). In this regard what 

is acceptable or unacceptable is a matter of degree depending on 

the exercise of a value judgement, taking into account all relevant 

factors and considerations. 

7.1.2 The Applicants rely mainly on statements made in their own, and 

other objection letters, some of which they failed to attach and 
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some which were written in response to a Background Information 

Document which preceded Atha Africa's mining right application. 

The deponent to the main and supplementary founding affidavits is 

also not qualified as an expert on any of the matters raised in the 

objection letters, and simply repeats the allegations contained 

therein as if they are fact without any documentary evidence or 

other proof to substantiate the allegations therein or in the 

founding papers, and without disclosing the detailed responses 

from Atha Africa to the objections. The authors of these letter, 

which did not confirm the contents thereof under oath, raised 

abstract, generic and unsubstantiated general objections before 

any Environmental Impact Assessment Reports were even 

prepared and thus without having sight of any of the mitigation 

measures which Atha Africa committed itself to. 

7.1.3 No objection in terms of section 10 of the MPRDA was lodged by any 

of the Applicants. Section 10 of the MPRDA makes provision for 

interested and affected persons to submit their comments 

regarding a mining right application to the Regional Manager. Once 

an objection in terms of section 10 of the MPRDA is lodged, the 

Regional Manager must refer the objection to the Regional Mining 

Development and Environmental Committee to consider the 

objections and to advise the DMR Minister theiteon. The Applicants 

failed to do so. 
k 

I 
! 
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7.1.4 The Applicants also do not explain why, or provide any factual  

basis for the claim that, the mitigation measures provided for in the 

Final Environmental and Social Impact Assessment Report and 

Environmental Program (contained on page 1-564 of the Record of 

Proceedings) are not adequate. The Applicants allege that 

because four (4) of the Mining Properties fall within a declared 

protected environment and because a small portion of some 

wetlands will be impacted by the infrastructure on Portion 1 of the 

Farm Yzermyn 96 HT, it is a fait accompli that there will be 

unacceptable pollution, ecological degradation and damage to the 

environment, which is simply incorrect. 

7.1.5 The mitigation measures that Atha Africa has put in place and 

approved by the authorities - in particular with reference to the 

directives received from the Department of Mineral Resources ("the 

DMR"), the Department of Environmental Affairs ("the DEA") and 

the Department of Water Affairs ("the DWA"), whose officials 

inspected the proposed mining area and who scrutinised the 

environmental reports submitted on behalf of Atha Africa in detail, 

will also ensure that there will be no unacceptable pollution, 

ecological degradation or damage to the environment. 

7.1.6 There will be no surface infrastructure on any of the (immo\able 

properties which have been included in the Mabolai ProteCted 

I  0  
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Environment and all the activities of Atha Africa on four (4) of 

those immovable properties will be restricted to underground  

mining. All of the surface infrastructure of Atha Africa, over a much 

reduced area than the area originally planned for and which the 

Applicants leave out of account, will be erected on Portion 1 of the 

Farm Yzermyn 96 HT, which has been excluded from the 

declaration of the Mabola Protected Environment for the specific 

purpose of accommodating this surface infrastructure for purposes 

of Yzermyn Underground Coal Mine. Even the layout of the 

surface structure on Portion 1 of the Farm Yzermyn 96 HT has 

been designed and planned to ensure that the potential impact on 

the environment will be minimal. 

7.1.7 In essence the case for the Applicants is based upon a number of 

instruments in terms of which the Yzermyn Mining Area falls within 

an area with a special environmental status, upon which they 

advance the hypothesis that any mining in this area will result in 

unacceptable pollution, ecological degradation or damage to the 

environment. In simplified terms the response thereto is that the 

Final Environmental and Social Impact Assessment Report and 

Environmental Program (contained on page 1-564 of the Record of 

Proceedings) provided information on the site-specific features  

as well as the actual characteristics of the Yzermyn rea,  

on the basis of which it was decided that - whatever Ipolluti'cn, 
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ecological degradation or damage to the environment may result 

from the underground mining activities or use of the adjacent 

surface infrastructure - those consequences or impacts (1) can be 

sufficiently mitigated through various mitigating measures and (2) 

having regard to the social and economic benefits with which  the 

environmental concerns must be balanced from the  perspective of 

sustainable development, and are thus acceptable  under the 

circumstances. 

7.1.8 I wish to add that in the meantime the Mpumalanga Department 

responsible for environmental affairs has also approved an 

Environmental Authorisation to Atha Africa for various listed 

activities under the NEMA (of which a copy is attached as 

annexure 'PT 1' hereto) whilst the DWA has approved a water use 

licence in terms of the National Water Act 36 of 1998 ("the NWA" 

or "Act 36 of 1998") for the Yzermyn Underground Mine (of which a 

copy is attached as annexure `PT 2' hereto). Moreover, both the 

DMR Minister as well as the DEA Minister (as per annexure `PT 3° 

hereto) granted Atha Africa the necessary written permission to 

conduct commercial mining or related activities in the Mabola 

Protected Environment as required by section 48(1)(b) of the 

NEMPAA. I will return to these documents in due course but for the 

moment I draw attention to the strict and/or stringent condi tons 

contained in those documents aimed at putting preventative end 
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precautionary measures in place so that environmental impacts 

can be properly and dearly minimised, mitigated or remediated.  

7.1.9 Atha Africa accepts that a Mining Right may not be granted in 

terms of section 23(1)(d) of the MPRDA if the mining will result in 

unacceptable pollution, ecological degradation or damage to the 

environment. However, if there is ever a sustainable co-existence 

model between mining and conservation from an environmental 

and social and economic perspective, I respectfully submit that 

this is it. I also respectfully submit that there is no merit in this 

ground of review and that the relevant objective facts (pertaining 

to the site-specific detail, the actual characteristics, the proposed 

mitigation measures for and the socio-economic impacts and 

consequences of the Yzermyn Underground Mine) shows that the 

mining will not result in unacceptable pollution, ecological 

degradation or damage to the environment. 

7.2 The second ground of review is that the DMR Minister, when he amended 

or substituted the decision of the DMR Director-General, did not satisfy 

himself that the proposed mining will not result in unacceptable pollution, 

ecological degradation or damage to the environment as required by 

section 23(1)(d) of the MPRDA and thus the decision of the DMR Minister 

was materially influenced by an error of law or was\the result of a failure 

to have regard to relevant considerations. 
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7.2.1 I respectfully submit that this ground is based upon mere speculation 

as to what served before the DMR Minister at the time 

and there is no factual basis for these allegations. 

7.2.2 Over and above the motivated request of Atha Africa for an 

amendment of the relevant conditions, the DMR Minister in any 

event and at least considered the Final Environmental and Social 

Impact Assessment Report and Environmental Program (contained 

on page 1-564 of the Record of Proceedings) submitted on behalf 

of Atha Africa to the DMR on 4 March 2014, of which the 

Environmental Management Programme was eventually approved 

in terms of section 39 of the MPRDA. 

7.2.3 Accordingly there is also no substance in this ground of review.  

7.3 The third ground of review is that the granting of the Mining Right to 

Atha Africa was unlawful because it was granted without any 

consideration of section 48(1)(b) of the NEMPAA and therefore the 

decision was irrational and unreasonable, and also failed to take into 

account relevant considerations. 

7.3.1 The relevant part of section 48(1)(b) of the NEMPAA (in the 

context of a provision dealing with prospecting and mining 

activities in a protected area, such as the Mabola PrOteoted  
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Environment) provides that despite other legislation, no person 

may conduct commercial prospecting, mining, exploration, 

production or related activities in a protected environment without 

the written permission of the Minister of Environmental Affairs ("the 

DEA Minister") and the DMR Minister (own underlining added for 

the sake of emphasis). 

7.3.2 The case for the Applicants is that the decision under section 23 of 

the MPRDA (by the DMR Minister) should have been taken 

simultaneously with a decision under section 48(1)(b) of the 

NEMPAA (by the DMR Minister and by the DEA Minister) but I 

respectfully point out that this is not legally required. 

7.3.3 Section 48(1)(b) of the NEMPAA does not pertain to the granting of 

a Mining Right or prohibits it in respect of a protected environment 

but pertains to the conducting of commercial mining: these are 

two different aspects and provided for in two different provisions, 

each with its own requirements and procedures. 

7.3.4 There is no statutory prohibition in the MPRDA or even in the 

NEMPAA on the granting of a Mining Right in respect of a 

protected environment declared in terms of the NEMPAA. The 

inclusion of four of the mining properties as part of the Mabd a 

Protected Environment thus has no effect on the validity of th 

 



 
practice. 
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decision to grant the Mining Right in question. 

7.3.5 The conduct that is prohibited by section 48(1)(d) of the NEMPAA 

is commercial mining as a verb, without the written permission of 

the two Ministers. Section 48(1)(b) of NEMPA does not require 

the consent of the Ministers for the granting of a Mining Right in 

terms of section 23 of the MPRDA. If an applicant for a mining 

right complies with the requirements of section 23, the Minister or 

his delegate is obliged to grant a Mining Right. As the former 

holder of a prospecting right, in respect of the mining properties, 

Atha Africa had an exclusive right in terms of section 19(1)(b) of 

the MPRDA to apply for and be granted a Mining Right under 

circumstances where its mining right application complies with the 

requirements of section 23 of the MPRDA. 

7.3.6 The impact of section 48(1)(b) of the NEMPAA is that Atha Africa may 

not commence mining on the immovable properties included in the 

Mabola Protected Environment despite having been granted a 

Mining Right. An applicant for a Mining Right in terms of the 

MPRDA is therefore required, once he has obtained a Mining Right 

in terms of the MPRDA, to also obtain the written permissions from 

both the DMR Minister and the DEA Minister. This is standard 



 
were founded. 
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7.3.7 I repeat that, as I have mentioned in paragraph 7.1.8 above, that 

the necessary written permission under section 48(1)(b) of the 

NEMPAA has been obtained. Atha Africa has indeed, following 

the granting of its Mining Right, obtained such permissions. 

Although there is no prescribed procedure for these written 

permissions, Atha Africa submitted a written request for such 

permission to the DEA Minister, who liaised directly with her 

colleague the DMR Minister. The DEA Minister signed the written 

permission (annexure TT 3') on 20 August 2016 and thereafter 

the DMR Minister on 21 November 2016. 

7.3.8 In my respectful submission this ground of review is misconceived. 

7.4 The fourth ground of review is that the granting of the Mining Right to 

Atha Africa was unlawful because the decision to do so was irrational and 

unreasonable, resulting from a failure to take into account a number of 

relevant considerations. 

7.4.1 The case for the Applicants in this regard is again based thereon 

that Yzermyn Mining Area falls within an area with a special 

environmental status, from which it is inferred that the proposed 

underground coal mine will cause degradation and damage that 

cannot be remediated and on which status numerous objectio s 
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7.4.2 The considerations in question are allegedly: 

 7.4.2.1 the extreme environmental sensitivity of the Mabola 

Protected Environment and the Wakkerstroom Wet 

Grasslands Area; 

 7.4.2.2 that the extent of the proposed mining activity will 

cover a significant portion of the Mabola Protected 

Environment and will fall within the Wakkerstroom 

Wet Grasslands Area; 

 7.4.2.3 that all the "evidence" allegedly shows that the 

proposed coal mine will cause degradation and 

damage that cannot be remediated; and 

 7.4.2.4 the alleged rejection of the "Final Report" by the 

DEA and the DMR (which was in substance not a 

rejection but a directive to conduct further specialist 

studies and supplement the relevant report in a 

dynamic process of interaction, which ultimately was 

successfully accomplished); 

 7.4.2.5 the alleged objection of the DWA to the mine, the 

objections by the Mpumalanga Tourism and Oark 
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Agency and the objections from various non-state 

bodies to the grant of the Mining Right. 

7.4.3 I repeat what I have stated in paragraph 7.1.7 above: a special 

status of a large area under various environmental instruments 

does not mean all provide evidence that on a small area forming 

part thereof there will in a specific instance and on a specific site 

be an unacceptable pollution, ecological degradation or damage to 

the environment as a result of mining activities. 

7.4.4 The mere fact that the application for a mining right was granted on 

the premise of an approved Environmental Management 

Programme demonstrates that all of these considerations have 

indeed been taken into account. 

7.4.5 Whilst it may be so that to a degree certain impacts on the 

environment, resulting from the Yzermyn Underground Coal Mine, 

cannot be mitigated or remediated and returned to its original 

natural or virgin state, that is true for any human activity or 

development with an impact on the environment; that on its own, I 

respectfully submit, does not mean nor does it follow in logic that 

this is an instance of unacceptable pollution, ecological 

degradation or damage to the environment as a result of mining 

activities. In this regard it is significant that the Applicants do not 
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venture into the degree and scope or extent of the alleged 

irremediable degradation and damage they claim will result from 

these mining activities, nor do they provide any factual basis or 

explanation why these impacts cannot be mitigated or remediated 

nor do they deal with the relevant factors within the paradigms of 

sustainable development and/or anthropogenic environmental 

management. 

7.4.6 Atha Africa's mining of the Yzermyn Underground Coal Mine will 

not result in unacceptable pollution, ecological degradation of 

damage to the environment. The surface infrastructure will be 

restricted to a small area already reduced to some 22.4 ha on 

Portion 1 of the Farm Yzermyn 96 HT, of which the surface has 

already been disturbed by commercial farming activities as well 

as previous prospecting activities and which have been 

specifically excluded from the declaration of the Mabola 

Protected Environment by the MEC for the specific purpose of 

accommodating the infrastructure of the Yzermyn Underground 

Coal Mine. 

7.4.7 Moreover an Environmental Management Programme has been 

approved for the Yzermyn Underground Coal Mine, imposing a 

number of mitigation measures, partially as a result 9,1f these 

considerations but also as a result of the informationrand 

 



-24-  

proposals advanced on behalf of Atha Africa in the Final 

Environmental and Social Impact Assessment Report and 

Environmental Program (contained on page 1-564 of the Record of 

Proceedings). 

7.5 The fifth ground of review is that the DMR Minister was materially 

influenced by an error of law in that he failed to appreciate that, when 

"amending" or substituting the decision of DMR Director-General, he 

was obliged to satisfy himself that his decision met all of the other 

requirements of sections 23(1) of the MPRDA which he failed to do, 

resulting in a failure to have regard to relevant considerations, non-

compliance with a mandatory and material procedure or condition and a 

contravention of the law in that his decision not authorised by the 

empowering provision. 

7.5.1 I respectfully submit that this ground is based upon mere 

speculation as to what served before or was available to the DMR 

Minister at the time and there is no factual basis for these 

allegations. In this regard I draw the attention of the Honourable 

Court to the fact that the decision by the DMR Minister was taken 

as a result of my letter of 19 November 2014 (already attached as 

annexure 9' on page 512-516 of the papers). 

7.5.2 In any event I respectfully submit that whether or not the  
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requirements of section 23(1) of the MPRDA have been met, is a 

question of objective fact and not subjective satisfaction. There is 

no concrete or other evidence presented by the Applicants, who 

has the onus of proof, to the Honourable Court showing that as a 

matter of objective fact the application for a mining right by Atha 

Africa does not comply with the requirements of 23(1)(a), (b), (c), 

(e), (f), (g) and (h) of the MPRDA. 

7.5.3 Furthermore and alternatively, the DMR Minister had before him a 

decision by the DMR Director-General to grant the Mining Right in 

question albeit subject to certain conditions. The DMR Director-

General and the DMR were thus already satisfied that the 

requirements of section 23(1) of the MPRDA have been met, and 

there was with respect no reason or red flag as to why the DMR 

Minister had to question or investigate this. What the DMR 

Minister had to reconsider in practical terms was whether those 

conditions were appropriately imposed or not, given the 

submission from Atha Africa (in annexure `PML 9') that those 

conditions will practically mean that the proposed Yzermyn 

Undergound Coal Mine cannot be developed. Obviously the DMR 

Minister considered this in view of the mitigation measures 

contained and proposed in the Final Environmental and Social  

1. 
Impact Assessment Report and Environmental Progr'am  

(contained on page 1-564 of the Record of Proceedings),, and 
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approved for the Environmental Management Programme. 

7.5.4 The DMR Minister was also not requested to consider a new 

application for a mining right. At that stage in the proceedings it 

was generally accepted that the mining right application of Atha 

Afrida met all the other requirements of section 23(1) of the 

MPRDA and there was no reason to think otherwise. Under the 

circumstances I respectfully submit that from the conduct of the 

DMR Minister, in substituting the decision of the DMR Director-

General, it must be inferred (and it is the only reasonable and 

probable inference) that he was indeed satisfied that the objective 

requirements of section 23(1) of the MPRDA for the granting of a 

Mining Right have been met. 

7.5.5 Lastly the standard procedure followed within the DMR with a matter 

such as this, either where an administrative appeal in terms of 

section 96 of the MPRDA from the DMR Director-General to the 

DMR Minister is at stake or where an amendment of a decision of 

the DMR Director-General by the DMR Minister in terms of section 

103(4)(b) of the MPRDA is at stake, must also be taken into 

account. Because the decision under reconsideration was that of 

the DMR Director-General, he would not be involved in the process 

of briefing the DMR Minister. The standard'procedure 

\\( 
and practice is for the Regional Manager or another official of the 
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DMR to prepare a briefing submission for the convenience of the 

DMR Minister, which is signed off by his superiors up to the level 

of the DMR Deputy Director-General (including the Chief 

Directorate: Legal Services). The submission by way of an 

"internal memo" is then submitted to the DMR Minister for his 

decision. If the DMR Minister requires any further clarifications, he 

may request for additional information from the officials/experts. 

However, once the "internal memo" has been signed off by the 

officials/experts of the DMR, as well as the officials from Legal 

Services, and a recommendation has been made by the 

officials/experts, all relevant documents and information would 

necessarily have been taken into account during the preparation of 

the "internal memo". I do not claim that the DMR Minister reads or 

have read the approximately 3000 pages in question, but I do 

submit that he takes an informed decision based on the internal 

memo prepared by the experts/officials of the DMR who have 

taken into account all the information. At all relevant times all of 

the relevant documents, records and files of the DMR will be 

available and, if necessary or required, will be provided to the 

DMR Minister for the purpose of his decision. I respectfully submit 

that the DMR Minister is entitled to rely on the support of the 

officials of the DMR and it is, with respect, totally and absolutely 

impractical or even ludicrous to suggest or require thaftbe D\MR 

Minister must have personally read through each and every file, in 
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his office or department before taking any decision in a matter. 

The duties and responsibilities of political office is of such general 

knowledge that judicial notice can be taken thereof 

7.6 The sixth ground of review  is that the DMR Minister also relied upon 

the apparent motivation that the holder of a prospecting right has "security 

of tenure" and accordingly cannot be refused a grant of a Mining Right, 

and his decision was thus based on an error of law. 

7.6.1 A written submission prepared for the convenience of the DMR 

Minister simply stated that, in order not to interfere with the 

security of tenure of Atha Africa and others in a similar position, a 

prohibition under section 49 of the MPRDA should not have an 

effect on the holders of existing prospecting rights (as was the 

present case). I am advised that section 49 of the MPRDA creates 

a ministerial power to issue a prohibition, by means of a notice 

published in the Government Gazette, on the granting of new 

mineral rights but, on a proper interpretation thereof, this 

ministerial power is not a power to interfere with existing rights, 

including the rights of the holder of a prospecting right under 

section 19(1)(b) of the MPRDA. This ground of review is therefore, 

with respect, advanced out of context. 

/ 
7.6.2 Section 19(1)(b) of the MPRDA grants the holder of a prospecting  
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right "the exclusive right to apply for and be granted a mining 

right in respect of the mineral and prospecting area in question". 

I respectfully submit that this provision cannot be read in 

isolation but must be read subject to section 23(1) of the 

MPRDA, so that in the premise such an exclusive application for 

a mining right must also comply with the requirements thereof 

before it can be granted. 

7.6.3 One should also note that section 23(1) of the MPRDA is structured 

in a very particular manner: if the requirements thereof are 

objectively satisfied, then this provision commands that the DMR 

Minister must grant the Mining Right in question. Accordingly I 

respectfully submit that the DMR Minister did not grant this 

application for a mining right because it was an exclusive right 

application under section 19(1)(b) of the MPRDA but because the 

objective requirements of section 23(1) of the MPRDA have been 

met and thus the DMR Minister was with respect obliged to grant 

the Mining Right in question. 

7.6.4 In any event I respectfully dispute that the DMR Minister was 

influenced by this consideration in the manner as suggested by the 

Applicants. In his letter of 14 April 2015 (annexure 15') th 

DMR Minister specifically stipulated that Atha Africa had to comply; 

{ 

with all other related legislation before the commencement of  
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mining: the mere granting of the Mining Right thus did not give 

Atha Africa any security of tenure (or carte blanche). 

7.7 The seventh ground of review  is that there was non-compliance with 

the principles of procedural fairness in terms of section 6 of the MPRDA 

and section 3 and 4 of the PAJA, based thereon that the DMR Minister did 

not follow a process of public participation before substituting the decision 

of the DMR Director-General. 

7.7.1 There is no statutory requirement that the DMR Minister must first 

embark on a process of public participation before he or she may 

take a decision in terms of section 103(4)(b) of the MPRDA. 

7.7.2 Section 103(4)(b) and (5) of the MPRDA provides as follows in its 

relevant part (own underlining added for the sake of emphasis): 

"(4) The Minister ... may at any time ... amend any 

decision made by a person exercising a power or 

performing a duty delegated or assigned in terms of 

subsection (1), (2) or (3), as the case may be: 

Provided that no existing rights of any person shall 

be affected by such amending of a decision. 

(5) The Minister ... is not divested of any power or 

exempted from any duty delegated or assigned by 

him or her." 

ii 

7.7.3 Section 3(2)(a) of the PAJA provides that a fair adminisfra9ve  
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procedure depends on the circumstances of each case. The 

criteria to give effect to the right to procedural fair administrative 

action, described in section 3(2)(b) of the PAJA and which the 

Applicants rely on, must therefore be applied with references to 

the specific circumstances of each case. These criteria are also 

not absolute in that section 3(4)(a) of the PAJA provides as 

follows: 

"(a) If it is reasonable and justifiable in the 

circumstances, an administrator may depart 

from the requirements referred to in 

subsections (1)(a) to (e), (2) and (3)." 

7.7.4 Under the circumstances of this particular matter the Applicants 

enjoyed more than adequate opportunities for public participation in 

the whole process (albeit that only the Second Applicant and the 

Fourth Applicant actively participated in the public participation 

process from time to time), which process led up to the decisions 

granting the Mining Right in question. On that issue, as to whether 

or not the Mining Right itself should be granted, crucial for the 

Applicants, the procedure was with the greatest of respect both fair 

and comprehensive. 

7.7.5 As for the decision of the DMR Minister, it was taken under  

circumstances where the previous decision by the DMR 6irectr-  
\ 

General was patently erroneous because the decision to g ant 
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Mining Right was in effect made impossible to exercise by virtue of 

the various conditions imposed - those conditions practically 

nullified the very purpose for which the Mining Right was granted, 

(as more fully explained in my letter of 19 November 2014, already 

attached as annexure `PML 9' on page 512-516 of the papers). I 

respectfully submit that under these circumstances, of a mere 

correction of this patent error on the basis of reports and 

information already on record and in respect of which the 

Applicants had a full and proper opportunity to state their case and 

make their contribution, there was no procedural unfairness. 

7.7.6 I respectfully submit that the Applicants thus suffered no prejudice at 

all and that there is also no merit in this ground of review. 

7.8 The eighth ground of review  is that because section 103(4)(b) of the 

MPRDA confers a wide power on the DMR Minister, to amend or 

withdraw a decision of a delegate at any time, the section is 

unconstitutional. 

7.8.1 At the outset I am advised that the Applicants are not entitled to 

make these allegations in circumstances where they have failed to 

comply with the mandatory requirements of Rule 16A of the 

Uniform Rules. 
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7.8.2 Furthermore this ministerial power must be evaluated and  

considered in its proper context. 

7.8.3 Firstly, section 3 of the MPRDA introduces the principle of the 

custodianship of the nation's mineral resources. In this regard 

mineral resources are designated as the common heritage of all 

the people of South Africa and the State is designated as the 

custodian thereof for the benefit of all South Africans (section 3(1) 

thereof). In this regard the State acts through the DMR Minister 

(section 3(2) thereof), who is charged with the responsibility to 

ensure the sustainable development of South Africa's mineral 

resources within a framework of national environmental policy, 

norms and standards while promoting economic and social 

development (section 3(3) thereof). This custodianship requires 

and implies an ongoing responsibility and, by necessary 

implication, a duty to interfere under appropriate circumstances. 

7.8.4 Secondly, this ministerial power in section 103(4)(b) of the MPRDA 

is given in a context allowing a delegation of powers or an 

assignment of duties where it is with respect simply impossible for 

any Minister to attend personally to the whole ambit of the 

administration and implementation of the provisions of the MPRDA. 

In this context this ministerial power clearly ,Terve the 1 rational 

and legitimate purpose of providing a check and balance, .  
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supervising and controlling the exercise of a power or the 

performance of a duty on behalf of the DMR Minister - it is not, as 

the Applicants wish the Honourable Court to believe, a legislative 

licence to merely "step in" or intervene arbitrarily. 

7.8.5 Thirdly, this ministerial power does not only serve a rational and 

legitimate purpose but is also not unqualified: it is subject to the 

proviso that no existing rights of any person shall be affected by 

such withdrawal and amending of a decision. 

7.8.6 Fourthly, this ministerial power is not unique. In public 

administration two models are regularly encountered. The one 

model is based on devolving a power or duty, in which that power 

or duty is completely transferred from the original functionary to 

another functionary: in law and in fact the decision to exercise that 

power or perform that duty is then the decision and responsibility of 

the latter functionary. The other model is based on a 

deconcentrating power or duty, in which another functionary is 

mandated to exercise a power or perform a duty on behalf of the 

original functionary: in law the decision to exercise that power or 

perform that duty is then regarded as the decision of the original 

functionary who remains responsible for it, albeit that in fact the , 

decision was taken by the former functionary. This model is also 

used regularly in other legislation. The fact that we are dOling 
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here with a model of deconcentration, appears from section 103(5) 

of the MPRDA, providing that the DMR Minister is not divested of 

any power or exempted from any duty delegated or assigned by 

him or her. 

7.8.7 Fifthly, the exercise of this ministerial power is also constrained by 

the constitutional imperative for rationality and it must furthermore 

be exercised for the purpose for which it was granted. 

7.8.8 Given that the DMR Minister remains responsible and is not so 

divested of a power or duty, the circumscribed ministerial power of 

intervention entrusted to the DMR Minister by section 103(4)(b) of 

the MPRDA it is with respect not too wide but is duly qualified and 

constrained by its context as well as the purpose for which it was 

granted, making perfect sense within the broader context of the 

MPRDA and the practicalities of public administration. 

7.8.9 Thus this ground of review is also without substance. 

7.9 Under the circumstances I respectfully submit that the Applicants have not 

made out a proper case for a review and setting aside of the decision to 

grant the Mining Right in question. 
A 

8. I now turn to deal with the relevant background and factual informat on,(as far 
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as possible in a chronological order and with due regard for the  eight 

propositions I have touched upon in paragraph 6 above, so as to put the 

relevant site-specific and project -related facts and circumstances concerning the 

Yzermyn Underground Coal Mine before the Honourable Court. 

BACKGROUND AND FACTUAL INFORMATION 

9. The Atha Group of Companies has its origin in an Indian Mining Company and 

its subsidiaries established many years ago, now being owned and operated by 

the fourth successive generation of the Atha family. 

9.1 Atha Africa is a responsible miner of international repute who is 

committed to create a real and definite socio-economic benefit for the 

region and the South African national interest or economy, with no ties to 

other mining companies or mining houses in the Republic of South Africa. 

9.2 Coal is internationally and nationally considered a strategic mineral and is 

critically important for the progress of South Africa. There is some 104 

million in situ tons of proven coal resource at the Yzermyn Underground 

Coal Mine. Atha Africa intends to spend an initial capital of approximately 

R 950 million in respect of the Yzermyn Undergound Coal Mine. 

Approximately R 12.94 billion from the revenue generated from the 

Yzermyn Underground Coal Mine during the first 10 years 01 the ininin, 

operations will be invested directly in the Republic of South Africa. 
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 9.3 The Yzermyn Underground Coal Mine will create an estimated 550 direct  

job opportunities and ensure a development income spent in South Africa 

exceeding R 1 billion. The quantity and quality of the coal at the Yzemyn 

Underground Coal Mine is a significant resource for the Republic of South 

Africa and will provide welcome relief in terms of job creation and poverty 

alleviation - it will ensure a regional income stream to the National and 

Provincial Government in respect of royalties, rates and taxes as well as 

ensuring that socio-economic growth opportunities are provided to the 

regional communities under the social and labour plan of Atha Africa that 

will cater for skills development programmes, training and local economic 

development projects. 

 9.4 The lifestyles of the ordinary people in the area will be improved as 

disposable income will become more available. The Yzermyn 

Underground Coal Mine will support development in the social and 

economic service delivery programmes in line with the ideal of delivering a 

better life for all South Africans. 

 9.5 In the following paragraphs the chronological course of events, pertaining 

to the development of the Yzermyn Underground Coal Mine, will be dealt 

with to the extent that it is necessary and relevant for the purposes of this 

review application. 

J  

10. A few years ago the Atha Group of Companies decided to expand and( lodk for 
/ 

\ - )  
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foreign investments opportunities, especially in the coal-mining industry. 

Broadly speaking the reason for this was the growing increase of demand for 

coal in especially China and India, and the belief that this demand will also 

increase over the next few decades, given the reliance of the modern world on 

coal as the main source of energy and the aspirations of developing countries. 

This opportunity presented itself during 2011. The South African Department of 

Trade and Industry, together with the High Commission of South Africa in India, 

organised an International Trade Initiative: India 2011 that was held between 

28-31 March 2011 in Mumbai and New Delhi. This initiative was aimed at 

developing export markets for South African products and services, and to 

recruit new foreign investment into South Africa. The underlying principle was 

for such investments to directly contribute to socio-economic upliftment by 

mutually beneficial commercial opportunities. 

11. The decision was then taken by the Atha Group of Companies to take up this 

invitation and make such an investment in the Republic of South Africa. There 

were three main reasons for this decision. Firstly the operational language in 

South Africa is English, a language with which the Atha Group of Companies is 

comfortable. Secondly, the legal system under the new constitutional 

dispensation impressed us and we were assured not only that our investments 

would be protected but also that in accordance with section 2(g) of the MPRDA 

we will enjoy security of tenure in respect of any prospecting or mining 

opportunity. Thirdly, both South Africa and India was part of BRIGS, (thy 

acronym for an association of five major emerging national economies:rBrazil, 
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Russia, India, China and South Africa). 

12. As a result of this decision, the Atha Group of Companies then acquired an 

interest in Prospecting Right IVIP30/5/1/1/2/215PR. This Prospecting Right was 

initially held by lngwe Colleries Ltd and then ceded to Bunengi Investment 

Holdings (Pty) Ltd during October 2007. This Prospecting Right was in turn 

transferred to a company called Bunengi Mining Services (Pty) Ltd in the course 

of 2011, of which its shareholding was thereafter acquired by a company in the 

Atha Africa Group (namely Turvil Investment (Pty) Ltd) in the same year and its 

name then changed to that of Atha Africa Ventures (Pty) Ltd (herein referred to as 

Atha Africa, the Fifth Respondent in this matter). In this regard I refer the 

Honourable Court to a copy of the certificate of change of name, attached as 

annexure 'PT 4' hereto. This represented an initial investment in the Republic of 

South Africa of some $ 43 million. 

13. The prospecting area for this prospecting right included a large area in the District 

of Wakkerstroom, Mpumalanga over a number of farms. For the sake of 

convenience I will refer to the portions of land, making up this prospecting area, 

as the Mining Properties. As will become clear, the Yzermyn Underground Coal 

Mine will not be developed on all of these Mining Properties but only on a few of 

them and then not on the surface (except fora small area of Portion 1 of the Farm 

Yzermyn 96 HT) but underground. 

14. Atha Africa continued with prospecting and, in order to do so, applied for `and 
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was granted a renewal of the prospecting right in terms of section 18 of the 

MPRDA, as appears more fully from a copy of the Notarial Deed of Renewal of 

the Prospecting Right attached as annexure 'PT 5' hereto. This entitled Atha 

Africa to continue prospecting for coal on the Mining Properties until or about 8 

December 2014. To this end a further investment of approximately $ 10 million 

was made in the project. 

15. Given the promising prospecting results (as discussed and summarised under 

the heading "Coal Deposits" in the Final Environmental and Social Impact 

Assessment Report and Environmental Program (on page 96-97 of the Record 

of Proceedings), Atha Africa decided in the course of 2012 to apply for the 

granting of a Mining Right in terms of section 22 read with section 23 of the 

MPRDA. For this purpose a further approximately $ 100 million was allocated 

and made available for the Yzermyn Underground Coal Mining Project, with a 

further $ 160 million to be invested over time in a project that will create 

approximately 500 new jobs, produce approximately 2.25 million tonnes of 

saleable product per year and will have an economic life-of-mine of some 15 

years (conservatively speaking) and some 22-25 years (optimistically speaking), 

16. For the purpose of the Yzermyn Underground Coal Mine, Atha Africa had to 

obtain the necessary rights, permits, licences, authorisations and other consents 

under various statutes and legislative instruments but this had to be obtained 

from various departments in the national and/or the provincial spnere of \ 

government. After having discussed the logistics of such a process Way the 
„  .  
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various departments and consultants, Atha Africa started during 2012 with a 

combined process that would prepare one environmental report to comply with 

the requirements of the various statutes and legislative instruments. This 

combined process kicked off with what is called a Background Information 

Document or BID, which resulted in an immediate reaction from various non-

governmental organisations and other bodies (including some of the Applicants). 

In this period (in about September 2012) WSP Consultants, appointed by Atha 

Africa, also started the process of obtaining environmental authorisation to 

commence with a number of activities listed under and requiring such 

authorisations in terms of the NEMA. 

17. As the holder of an existing prospecting right, Atha Africa was entitled to the 

rights and obligations as provided for in section 19 of the MPRDA. Section 

19(1)(b) of the MPRDA provides that the holder of a prospecting right has the 

exclusive right to apply for and be granted a Mining Right in respect of the 

mineral and prospecting area in question. 

18. During March 2013 the application for the granting of a Mining Right was formally 

lodged in terms of the MPRDA, as appears from a copy of the covering letter 

dated 19 March 2013 (by means of which Atha Africa submitted its application to 

the Regional Manager of the Mpumalanga Province) and attached as annexure 

`PT 6' hereto. In this regard I specifically refer this Honourable Court 

to item 6 and 7 of that letter, wherein it was confirmed that the mining right  

/ • 

application of Atha Africa was from the outset accompanied by its "company 
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registration documents", its "BEE Certificates" and its "BEE Company 

Documents". The Applicants in their Second Supplementary Founding Affidavit 

allege that Atha Africa had failed to comply with a request from the DMR to 

submit these documents, which is factually incorrect. The relevant documents 

were already submitted to the DMR when Atha Africa submitted its mining right 

application and were at all relevant times in the possession of the DMR. 

19. On or about 25 April 2013 the application by Atha Africa for the granting of a 

mining right was accepted by the Regional Manager for the Mpumalanga Region 

in terms of section 22 of the MPRDA, as appears from the letter of 25 April 2013 

(page 2083-2085 of the Record of Proceedings and annexure `PML 5'). 

20. During May 2013 the scoping phase for the environmental and social impact 

assessment was completed. 

21. On or about 10 May 2013 (after Atha Africa had already lodged its mining right 

application) the MEC of the Mpumalanga Department responsible for 

environmental affairs published a notice of intention to declare three protected 

areas (including the Mabola Protected Environment which then comprised some 

22 immovable properties) in the Mpumalanga Provincial Gazette. A copy of that 

notice is attached as annexure 'PT 7' hereto. As appears more fully from the said 

notice of intent, it initially included all five (5) of the immovable properties that 

form part of the Yzermyn Underground Coal Mine. Very importantly\also point out 

that in terms of the initial proposal Portion 1 of the Farm Yzerrnyei 96 
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HT was also intended to be included in the declaration of the Mabola Protected 

Environment. 

22. By means of a letter dated 4 July 2013, Atha Africa lodged a formal objection 

with the MEC and requested that the relevant Mining Properties be excluded from 

the declaration of the Mabola Protected Environment. A copy of this letter is 

attached as annexure 'PT 8' hereto. As appears more fully from this letter, Atha 

Africa inter alia informed the MEC 

22.1 that Atha Africa was the holder of an existing prospecting right with  

reference MP30/5/1/1/2/215PR (but was never consulted); 

22.2 that Atha Africa had already lodged a mining right application in respect of 

some of the Mining Properties and that it intended to develop an 

undergound coal mine, called the Yzermyn Underground Coal Mine; 

22.3 that Atha Africa proposed to produce thermal coal for the local and export 

market by using the mining method of underground bord and pillar mining 

at this mine, which would include the extraction of coal, beneficiation or 

washing of coal, stockpiling of product and transportation of the 

marketable coal for export or to Eskom power stations for the generation 

of electricity; 

22.4 that Atha Africa will mine underground with proper roof support and safety 
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measures; and 

22.5 that for various reasons Atha Africa objected to the proposed declaration of 

the Mabola Protected Environment. 

In this letter already Atha Africa drew the attention of the MEC to certain site-

specific features and characteristics of the proposed Yzermyn Underground 

Coal Mine and touched upon a number of social, economic and environmental 

aspects (as required by the concept of sustainable development as accepted in 

South African environmental law). Atha Africa also recorded its objection to the 

said notice on the basis of certain procedural and/or legal flaws therein. I do 

not repeat the remaining contents of this letter and it suffices to state in 

summary that - with reference to site-specific detail and factors concerning 

aspects such as biological diversity and/or natural characteristics and/or 

scientific, cultural, historical, archaeological or geological value and/or scenic 

and landscape value and/or the provision of environmental goods and services 

- Atha Africa fully motivated why the proposed mining area was not so 

particularly sensitive to development. 

23. On or about 9 August 2013 the MEC published a further or second notice of 

intention to declare the said three protected areas, of which notice a copy is 

attached as annexure PT 9' hereto. This second notice was presumably 

published in response to and to rectify the procedural and/or a Idgal Ylaws 

mentioned in my letter of 4 July 2013 (annexure 'PT 8'). 
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24. Shortly thereafter, on 16 August 2013, Atha Africa received an e-mail from one 

Brian Morris of the Mpumalanga Tourism and Parks Agency. A copy of this e-

mail is attached as annexure `PT 10' hereto. According to this email, the said 

Brian Morris was instructed by the MEC to arrange a meeting between the 

Mpumalanga Tourism and Parks Agency, Atha Africa and the sector of 

environmental non—governmental organisations with regard to the proposed 

Yzermyn Underground Coal Mine. The purpose of that meeting was to discuss 

the different positions of the parties and the two different processes (the one a 

process under the MPRDA for the granting of a Mining Right and the other a 

process under the NEMPAA for the declaration and the establishment of a 

protected environment) but also, very importantly, to discuss the possible co-

existence of mining and protected area establishment. In passing I point out 

that this is the same Brian Morris that on behalf of the Mpumalanga Tourism 

and Parks Agency signed off on the letter of objection dated 29 August 2012, 

annexure 8 to a Notice of Appeal on page 443-445 of the papers, and on the 

letter of objection dated 27 October 2014, annexure 9 to a Notice of Appeal on 

page 446-454 of the papers. 

25. Be that as it may, this meeting was held on 10 September 2013 and I attended it 

personally. At this meeting it was agreed in principle that Atha Africa would 

withdraw its objection against the proposed declaration of the Mabola Protected 

Environment on condition that this declaration will not negatively impact on they 

application for a mining right in respect of the proposed Yzermyn Underground 

Coal Mine. I followed this up by enquiring from Brian Morris in an e-mail of 
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16 September 2013 when we can expect the agreed-upon input so that our 

legal team could prepare a draft letter of withdrawal subject to the necessary 

conditions. A copy of that e-mail is attached as annexure 'PT 11' hereto, and 

from that copy his response on 17 September 2013 also appears: he was 

awaiting some final inputs and would send us the document by the latest the 

following day. 

26. On 18 September 2013 I received the promised e-mail and a copy of the 

proposed co-operation agreement. I attach a copy thereof as annexure 'PT 12' 

hereto. In this regard I point out the following: 

26.1 This e-mail was written after discussion and deliberation between the 

Mpumalanga Tourism and Parks Agency and the various environmental 

non—governmental organisations, which although not listed included most 

if not all of the present Applicants. 

26.2 Brian Morris refers to a resolution that was taken at that meeting, which is 

correct because we reach the in-principle agreement. 

26.3 The proposed co-operation agreement was regarded as the best way to 

conclude some kind of compromise that would accompany the withdrawal 

of the objection of Atha Africa against the proposed declaration of tpe 

Mabola Protected Environment. 
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26.4 The proposed co-operation agreement records the withdrawal of our 

objection, on condition that such a declaration will not negatively impact 

on our application for a mining right for the proposed Yzermyn 

Underground Coal Mine, as one of the matters to be addressed therein. 

Also recorded as a matter to be addressed therein was the agreement of 

Atha Africa to establish a biodiversity offset for its future impacts on the 

terrestrial and freshwater biodiversity (we would effectively finance the 

purchase of an additional area of land ten times the size of the impacted 

area to be added to the Mabola Protected Environment or provide an 

equivalent trust fund to be utilised for the support of biodiversity). A 

number of other matters were also recorded, including our agreement to 

implement and fund a permanent and fully-functional water purification 

plant so that not only impacts on site but also on the surrounding 

hydrology and aquatic biodiversity could be minimised.  

26.5 In this regard I refer the Honourable Court back to paragraph 7.4.1 

above. The proposition advanced by the Applicants in the present 

application, namely that the proposed underground coal mine will cause 

degradation and damage that cannot be remediated, flies directly in the 

face of the position that was adopted by the various environmental 

non—governmental organisations in conjunction with the Mpumalanga 

Tourism and Parks Agency. All the parties represented at the meetir \g of 

10 September 2013 accepted that such mitigation and/or reMediation 

was in fact possible. 
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27. I interpose to refer the Honourable Court back to paragraph 16 above, wherein I 

refer to the combined process of an environmental impact assessment that Atha 

Africa embarked upon for the purpose of complying with the different legal 

requirements under various statutes and legislative instruments. In terms of the 

letter of acceptance of the application for a mining right (page 2083-2085 of the 

Record of Proceedings) the Regional Manager stipulated in paragraph 2(b) 

thereof that the Environmental Management Programme and the Environmental 

Impact Assessment Report as required by section 39 of the MPRDA had to be 

submitted on or before 24 October 2013. As a result the Environmental and 

Social Impact Assessment Report together with a proposed Environmental 

Management Programme, completed with the benefit of all the information and 

specialist studies available as at that date, were submitted to the DMR on or 

about on 18 October 2013 for its consideration. 

28. I return to the interaction with the Mpumalanga Tourism and Parks Agency and 

the various environmental non-governmental organisations . In response to the 

said e-mail of 18 September 2013 and the proposal of some or other cooperation 

agreement, received from Brian Morris (annexure 'PT 12'), Atha Africa 

proceeded to flesh out such an agreement and prepared a draft for discussion 

purposes. A copy of the draft is attached as annexure 'PT 13' hereto and we 

received a response thereto from Brian Morris on 30 October 2013. A copy of his 

response per e-mail is attached as annexure 'PT 14' hereto. 

28.1 In that e-mail it was made clear that the environmental non—governmental 

 



 
environment. 
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organisations and the Mpumalanga Tourism and Parks Agency was not 

prepared to relinquish their rights to object against the granting of 

whatever statutory permission Atha Africa had to acquire for this 

development. 

28.2 They were also unwilling to concede to an exclusion of all five (5) the 

immovable properties falling within the mining area of the proposed 

Yzermyn Underground Coal Mine but at the same time indicated that 

negotiations about the area to be excluded should be on the basis of the 

actual impact area of some 100 ha, to be more clearly defined in the 

agreement. 

28.3 Lastly they queried our concerns regarding additional environmental 

restrictions that would apply once the proposed Mabola Protected 

Environment was declared, "since your mining operations are 

underground and the actual 'impact area' as proposed is to be excluded 

from the declaration." This is precisely the point that is relevant for the 

current application. All mining activities in respect of the four (4) 

immovable properties, falling within the declared Mabola Protected 

Environment, will take place underground whilst the actual impact area on 

the surface, where all the surface infrastructure is to be located, is to be 

located on a small area of some 47.2 ha on Portion 1 of the Farm 

Yzermyn 96 HT, which was ultimately excluded from this protected 



-50-  

29.  The negotiation regarding the immovable properties to be excluded from 

the  

proposed Mabola Protected Environment continued by way of e-mails and in this 

regard we received an e-mail from Brian Morris on 5 November 2013, of which a 

copy is attached as annexure 'PT 15' hereto. After referring to a discussion with 

the WWF-SA (the South African branch of a non—governmental organisation 

known as the World Wild Fund for Nature), Birdlife (the Second Applicant in this 

matter) and the EWT (the Endangered Wildlife Trust and the Fourth Applicant in 

this matter), Brian Morris stated the following: 

"The partners and ourselves are also not clear why all five should 

be excluded, since the EMP and mine plan is clear about the 

footprint area (100ha) and therefore the potential conflict as well 

as the more onerous ElA provisions should not be an issue as all 

activities above ground would be limited to the defined impact 

area. We are also of the opinion that we are prepared to make a 

massive concession in negotiating an agreement to allow mining 

in such a critical biodiversity and water producing area. Mining 

within such a sensitive area does come with inherent risks and 

liabilities and we can agree to negotiate on the basis that the 

liabilities could include possible additional restrictions and 

limitations with regard to mining, only then can the two - mining 

and biodiversity - co-exist." 

The stance adopted in this e-mail stands in stark contrast with the position now 

being adopted by the Applicants in the current application, especially their 

position regarding the alleged unacceptable pollution, ecological degradation or 



damage to the environment resulting from mining activities and/or regarding the 

impossibility of mitigation and remediation of such degradation or damage. One 
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cannot blow hot and cold. 

30. In an e-mail of 15 November 2013 (annexure 'PT 16' hereto), Brian Morris 

informed us that the MEC had constituted an appeal panel to consider all the 

objections and representations with regard to the declaration of the proposed 

Mabola Protected Environment and also the declaration of the proposed 

KwaMandlangampisi Protected Environment adjacent thereto, with details of the 

hearing and an invitation to Atha Africa to make an oral representation on its 

objection. A copy of the Power Point Presentation, made by Atha Africa during 

the hearing on 28 November 2013, is attached as annexure 'PT 17' hereto. 

31. In the meantime Atha Africa had continue with the second phase of its overall 

prospecting program (in the period between July 2013 to November 2013) for the 

prospecting area and the result hereof confirmed our decision to concentrate on a 

smaller area for the purposes of the Yzermyn Underground Coal Mine. 

32. The outcome of the aforesaid appeal hearing is recorded in a letter of 24 

December 2013, received from the MEC. A copy thereof is attached as annexure 

'PT 18' hereto. Given the importance of this letter, I respectfully ask that the 

contents thereof be regarded as incorporated herein but for the sake of 

convenience I highlight the following: 

32.1 On page 3 thereof it is recorded that the Mpumalanga Tourism and IT'arkS 

Agency (in which Brian Morris is part of management) fiOs .been 
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established by the Mpumalanga Department responsible for environmental 

affairs as its implementing agent. The said Brian Morris and/or the 

Mpumalanga Tourism and Parks Agency thus spoke on behalf of the 

Provincial Government. 

32.2 On page 6-7 thereof it is recorded that: 

 32.2.1 Atha Africa was the holder of a prospecting right in respect 

of various immovable properties that formed part of the 

proposed area; 

 32.2.2 Atha Africa had already submitted an application for the 

granting of a mining right in terms of the MPRDA for the 

establishment of the Yzermyn Underground Coal Mine, 

which was being processed by the DMR; 

 32.2.3 Atha Africa had already submitted an application for an 

Environmental Authorisation for certain listed activities in 

terms of the NEMA, in respect of the proposed mining and 

mining-related activities, for processing by the DARDLEA; 

and 

 32.2.4 Atha Africa was in the process of preparing an application 

for a water use licence in terms of the NWA as well as k a ari 
!( 
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application for a waste management licence in terms of 

the National Environmental Management: Waste Act 59 of 

2008 ("the NEMWA") for submission to the relevant 

authorities. 

32.3 On page 6-17 (in paragraph 3 and 4 of the letter) the submissions made by 

Atha Africa to the MEC are set out, summarised and discussed: I do not 

repeat the detail thereof but from this portion of the letter it is abundantly 

clear that the presentation of Atha Africa was based on the concept of 

sustainable development as contained in the positive law (with its three 

pillars of social, economic and environmental factors between which a 

balance has to be found) within the context of the system of 

anthropogenic environmental management in terms of the NEMA. 

32.4 I draw the attention of the Honourable Court specifically to the statement of 

the MEC made on page 14 thereof in response to our submission that the 

proposed declaration of a protected environment will conflict with the 

Mining Right (if granted) and its ensuring operations: 

 

"Declaration of an area as a protected environment is not 

intended to create an area of conflict with mining rights 

granted over an area, but however serve as a measure to 

ensure that mining activities, if approved may occur in an 

environmentally sustainable manner." 

 

Despite this stance of the MEC and the Mpumalanga Depart ent  
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responsible for environmental affairs, the Mpumalanga Tourism and Parks 

Agency as well as the Applicants now adopt the position that the 

declaration of the Mabola Protected Environment is in itself sufficient to 

show that any mining activities therein (even underground) will result in 

unacceptable pollution, ecological degradation or damage to the 

environment and/or the impossibility of mitigation and remediation of such 

degradation or damage. All of the measures that have been put in place 

to ensure that these mining activities will take place in an environmentally 

sustainable manner and/or will be a form of sustainable development - 

which measures were taken into account by the DMR Director-General 

and the DMR Minister when granting the Mining Right in question - are 

simply ignored and left out of account by the Applicants in their attack on 

their decisions. 

32.5 On page 15 thereof the MEC also stated that it is not her purpose or that of 

the Mpumalanga Tourism and Parks Agency to prohibit prospecting and 

mining in the proposed protected environments, but that the intention of 

the proposed declaration was to give the area a protected status in order 

to better regulate environmentally deleterious activities in that important 

and unique eco system. 

32.6 On page 18 thereof the MEC recorded that she had also taken into 

consideration the peculiar facts relating to part of the proposed,Yzermyn 

Underground Coal Mine and in particular Portion 1 of the Farm Yzermyn 
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96 HT, which she was willing to exclude from the proposed protected 

environment because this immovable property was intended for the 

surface infrastructure of the mine, which will be located on this immovable 

property. 

32.7 The conclusion of the MEC is also to be found on page 18 thereof, where 

she decided to continue with the intended declaration of the Mabola 

Protected Environment but however with the exclusion of Portion 1 of the  

Farm Yzermyn 96 HT: her reason for doing so is that the declaration of the 

relevant area as a protected environment will not necessarily prohibit 

mining in that area but will subject mining in the region to strict and/or 

stringent environmental conditions should the Mining Right be granted. In 

that event, the MEC also stated that we will work very closely to ensure a 

balance towards preserving the environment, ensuring a reasonable 

maximum profits and contributing to the socio-economy of the affected 

communities through our encouraging social and labour plan which is 

more than welcomed, for "working together we can do more!!!". 

33. Also of relevance is the fact that approximately 9,000 members of the local 

community of Pixley ke Seme also objected against the proposed declaration, 

mainly out of concern that the intended declaration had the potential of ensuring 

that the current negative socio-economic problems within the Communityrwould 

prevail in that, amongst other things, poverty will worsen, jobs will not beicreated 
• 

and the dream for infrastructure development within the areas will remain :a 

ki 
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dream. In a nutshell this community was in favour of the intended mining  

development and the socio—economic benefits that it would bring to the area. 

This community was also informed that the MEC had decided to continue with the 

intended declaration of the Mabola Protected Environment but however with the 

exclusion of Portion 1 of the Farm Yzermyn 96 HT as the declaration of these 

areas will not necessarily prohibit mining therein but will subject mining in the 

region to strict and/or stringent environmental conditions should the Mining Right 

be granted. In this regard I refer the Honourable Court to a copy of the letter of 24 

December 2013, directed by the MEC to this community, attached as annexure 

'PT 19' hereto. 

34. I interpose again to refer the Honourable Court back to paragraph 16 above, 

wherein I refer to the combined process of an environmental impact assessment 

that Atha Africa embarked upon for the purpose of complying with the different 

legal requirements under various statutes and legislative instruments. As I have 

stated in paragraph 27 above, we submitted the Environmental Management 

Programme and the Environmental Impact Assessment Report to the DMR on 24 

October 2013, as required by section 39 and the relevant timeframes of the 

MPRDA. On or about 9 January 2014 we submitted updated versions of the 

Environmental Management Programme and the Environmental Impact 

Assessment Report to the DEA. To provide some context in this regard, I need 

to explain that initially the proposed mining project covered a much larger area-\ 

and a much larger number of listed activities under the NEMk requiring 

environmental authorisation from the DEA as competent authority. Later and 
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because of environmental considerations, the project was scaled down to such 

an extent that on the remaining listed activities the Mpumalanga Department 

responsible for environmental affairs was the competent authority to consider 

and grant the Environmental Authorisation, which it did on 7 June 2016 (already 

attached as annexure 'PT 1' hereto). On or about 9 January 2014 we also 

ensured that these updated versions of the Environmental Management 

Programme and the Environmental Impact Assessment Report were uploaded 

on to a public portal on the internet, so that it was available and accessible in the 

public domain for all interested and affected parties. 

35. Returning to the chronology, the DWA in a letter dated 9 (sic) January 2014  

originally expressed some concerns with regard to the proposed mining project 

(as appears from annexure 7 to a Notice of Appeal on page 437-442 of the 

papers). These concerns were investigated and satisfactorily addressed. In this 

regard I refer the Honourable Court to the Water Use Licence, recently issued on 

or about 17 August 2016 and of which a copy is already attached as annexure 

'PT 2' hereto. In addition those concerns are dealt with more fully in paragraph 

39 below. 

36. On 22 January 2014 the Mabola Protected Environment was declared as a 

protected environment in terms of section 28(1)(a)(i) and (b) of the NEMPAA, as 

appears from Provincial Notice 20 of 2014 in the Mpumalanga Provincial Gazette 
ti 

Extraordinary No 2251 of 22 January 2014 (annexure 2 to a Notice Of. Appeal o'n 

page 399-400 of the papers). The declared purpose for this declaration is stated 
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in this Notice as follows (own underlining added for the sake of emphasis): 

"The purpose for the declaration of the Mabola Protected 

Environment is as follows: 

To enable the owners of the land to take collective action to 

conserve biodiversity on their land and to seek legal 

recognition therefore ...; 

• To protect the area if the area is sensitive to development 

due to its biological diversity, natural characteristics, scenic 

and landscape value and the provision of environmental 

goods and services ...; 

To protect a specific ecosystem ...; 

To ensure that the use of natural resources in the area is 

sustainable 

36.1 I specifically mention this purpose for the declaration of the Mabola 

Protected Environment because in the founding papers the Applicants 

now claim that this declaration was done for the particular purpose of 

protecting the environment and "irreplaceable biodiversity' against coal 

mining activities. That allegation is not supported by the express wording 

of Provincial Notice 20 of 2014 and is contradicted by the history of the 

interaction between the MEC and Atha Africa concerning this matter. 

36.2 The entire Mabola Protected Environment include 21 farms with a total 

size of approximately 8578,929 hectares. Only four (4) of the Mining 

Properties are included in the Mabola Protected Environment,',name \ly 

Portion 1 and the Remaining Extent of the Farm Kromhoek 93 HT, the 
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Farm Goedgevonden 95 HT, and the Remaining Extent of the Farm 

Yzermyn 96 HT. 

36.3 I emphasize that Atha Africa will only be conducting underground mining 

activities in respect of the abovementioned four (4) farms and that there 

will be no surface infrastructure on any of the aforementioned four 

immovable properties. The surface infrastructure for the Yzermyn 

Underground Coal Mine will all be on an area located on Portion 1 of the 

Farm Yzermyn 96 HT, which has specifically been excluded by the MEC 

to accommodate Atha Africa's mining operations. 

37. On or about 15 January 2014, Atha Africa tried yet again to have the relevant 

Mining Properties excluded from the Mabola Protected Environment by the MEC. 

A copy of her reply, in a letter dated 31 January 2014, is attached as annexure 

`PT 20' hereto. She was not prepared to reconsider a decision but she did 

suggest, without pre-emptying the outcome of the application for a mining right, 

that should the Mining Right be granted the first step should be for Atha Africa 

to enter into a discussion with the Mpumalanga Tourism and Parks Agency and 

the land owners in order to agree on fundamental principles with regard to the 

possible co-existence of mining and conservation within the protected 

environment. 

38. Atha Africa initially appointed WSP Environmental (Pty) Ltd as its indepenclent 

environmental practitioner, but after the DMR raised specific concernS which had 
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to be addressed in terms of section 39(5) of the MPRDA within a specific time 

frame, Atha Africa appointed EcoPartners (Pty) Ltd as its independent 

environmental practitioner to address the specific concerns and to complete the 

further studies because WSP Environmental (Pty) Ltd was not available. 

38.1 The specific concerns of the DMR appear from a written directive dated 4 

February 2014 (annexure TML. 6'). These concerns were in respect of 

the Environmental and Social Impact Assessment Report and 

Environmental Management Programme as submitted to the DMR on 

18 October 2016 (paragraph 27 above.) 

38.2 The Applicants claim (in paragraph 72 of the Founding Affidavit) that this 

written directive was allegedly a rejection of the Environmental and Social 

Impact Assessment Report and Environmental Management Programme 

and then they quote selectively from that document in order to make out a 

case (based on the unmotivated opinion of the author of that letter, not 

confirmed under oath) that the proposed mining project would allegedly 

result in unacceptable pollution, ecological degradation or damage to the 

environment, even though there are proposed mitigation measures. 

38.3 The real problem identified by this directive was the layout preferred at the 

time for the proposed infrastructure, in that such preferred location was 

located within a sensitive environment. Accordingly it was suggested 

. 
that the surface layout design be reassessed in order to re-position the 

 



 
letters): 
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proposed infrastructure to an environment which was not sensitive.  

38.4 In addition a number of other concerns, including the concerns recorded in 

the letter of 9 January 2014 from the DWA, were drawn to the attention of 

Atha Africa. 

38.5 On this basis Atha Africa was directed, in terms of the MPRDA, to 

address these concerns in the form of a revision of the submitted 

documents and to do so on or before 4 March 2014. This resulted in 

the appointment of EcoPartners (Pty) Ltd. 

39. After having learned of the letter of 9 January 2014 from the DWA, Atha Africa 

not only instructed EcoPartners (Pty) Ltd to deal with the concerns of the DWA in 

the revised Environmental and Social Impact Assessment Report and 

Environmental Management Programme but also decided to respond directly to 

the DWA. This was done in a letter dated 3 March 2014, of which a copy is 

attached as annexure 'PT 21' hereto and of which a copy was also provided to the 

DMR on the same date. In this letter Atha Africa responded to the concerns of the 

DWA paragraph for paragraph. Because the Applicants rely extensively on these 

concerns (in paragraph 76 of the Founding Affidavit), I have to deal with the 

substance of our response to those concerns to the extent necessary. I do so by 

referring to the relevant paragraph (which is numbered the same in both 
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39.1 Paragraph 1 concerned an uncertainty about the reference to an "adjacent 

area", which was clarified as being a reference to the remainder of the 

prospecting area. 

39.2 Paragraph 2 expressed a concern regarding the location of the proposed 

Yzermyn Underground Coal Mine within known sensitive habitats and 

environments as well as adjacent to an existing protected environment 

and within a threatened ecosystem as well as a proposed protected 

environment. The response thereto was and is as follows (own underlining 

for the sake of emphasis): 

"2. Atha Africa shares the Department's concern and 

further specialist studies have been conducted since the 

submission referred to on 9 January 2014. The objective of 

these studies is to better understand the potential impacts of 

the proposed mine as well changing the site layout plans to 

reduce the potential impacts. Based on these studies the 

surface infrastructure footprint has reduced to less than 50 

ha and will have very limited impact on the sensitive habitats 

in the greater Wakkerstroorn/Luneburg ecosystem. Virtually 

all surface infrastructure will be  located on previously 

disturbed areas. Atha Africa is still communicating with the 

relevant authorities regarding the Mabola Protected 

Environment and will provide feedback upon conclusion of 

these discussions." 

 



 

39.5 Paragraph 5 raised a concern regarding the impacts of the preferred adit 
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39.3 Paragraph 3 raised the issue of an environmental impact assessment of 

a recommended alternative site layout, to which the response was and is 

as follows (own underlining for the sake of emphasis): 

"3 The studies referred to in point No. 2 above has 

informed the decision on a new site layout, with the 

most relevant changes being the reduction of the 

footprint for product stockpiles and the moving of the 

discard facility location to an area where less of the 

wetlands will be affected. ... These changes will be 

submitted to the relevant authorities." 

A schematic figure (Figure 1) demonstrated the new site layout and the 

reduction of the footprint of the project. 

39.4 Paragraph 4 raised a concern based on the vicinity of the proposed Yzermyn 

Underground Coal Mine to the KwaMandlangampisi Protected 

Environment, which was noted with great concern. The response to this 

concern was and is as follows (own underlining for the sake of emphasis): 

"4 The underground mining section of the target area is 

800 m from the KwaMandlangampisi Protected 

Environment and would have very limited impact on 

the KPE. The surface infrastructure that would have 

more significant impacts on the KPE is 3.2 km from 

the KPE." 



 
wetland was not specified, to which the response was and is ass folloWs: 
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location on the wetlands in the immediate area. To this the response was 

and is as follows (own underlining for the sake of emphasis): 

"5 The surface infrastructure has been redesigned and 

moved to reduce the impact on the wetlands. An 

updated groundwater model has also been 

developed to quantify the potential impacts of the 

surface infrastructure, as well as underground 

mining on the wetlands. The results of these studies 

will be communicated to all authorities and will also 

form part of the integrated water use licence 

application (11/1/ULA). The modelling has shown  

limited impact on the wetlands due to seepage, 

while less than 13 ha will be directly disturbed by the 

proposed infrastructure." 

39.6 Paragraph 6 expressed a concern regarding the actual size of the area 

required for the surface infrastructure. The response to this concern was 

and is as follows (own underlining for the sake of emphasis): 

"6 The redesign and rearrangement of surface 

infrastructure also mentioned in 5. above has 

reduced the required footprint to less than 50 ha." 

The DWA was also referred to Figure 1 in this regard. 

39.7 Paragraph 7 pointed out that the distance of the preferred site to \ the 
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"7 Some wetlands will be directly affected by surface 

infrastructure being placed on the wetland area (less 

than 13 ha). Some of the wetland areas will be less 

than 100 m from surface infrastructure and some will 

be less than 500 m from infrastructure ... All water 

use authorisations and licences for these impacts will 

be applied for in the IWULA." 

The acronym IWULA refers to an integrated water use l icence  

application. Also in this regard the DWA was referred to Figure 1. 

39.8 Paragraph 8 noted a concern about the location of the then preferred surface 

layout in an area dominated by wetlands, to which the response 

was and is as follows (own underlining for the sake of emphasis):  

"8 The new surface layout reduces the directly disturbed 

wetland area from more than 33 ha to less than 13 

ha." 

39.9 Paragraph 9 noted a concern about the potential impact on the Assegai 

River, to which the response was and is as follows (own underlining for the 

sake of emphasis): 

"9 Further groundwater modelling has been done to  

quantify these impacts. All dirty water facilities will be lined to 

reduce seepage and all water leaving the mine site 

will be treated to acceptable quality, as would be 

expected to be specified in the wateruse 
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licence conditions to ensure the catchment water 

quality is maintained," 

39.10 Paragraph 10 regarded the impact of a discard dump on a wetland as a 

risk and fatal flaw and also identified that the proposed location was 

outside the prospecting area. To this the response was and is as follows 

(own underlining for the sake of emphasis): 

"10 The new site layout still falls inside the prospecting 

right. All surface rights will be acquired for the 

discard dump in its new location. These will be 

submitted as part of the IWULA. Further to this, the 

consent of property owners for surface infrastructure 

has been obtained and will be submitted as a part of 

the IWULA." 

39.11 Paragraph 11 raised the and quantif ied impacts of the transport 

requirements of the mine and the pressure it will exert on the roads, to 

which the response was and is as follows (own underlining for the sake 

of emphasis): 

"11 A traffic impact assessment was done and the traffic specialist 

study forms part of Appendix C of the submitted document 

with the summarised findings from page 321 (section 8.11) of 

the submitted document. The outcome of the study indicated 

small portions of the main road to be upgraded and limited 

traffic flow mitigation needed." 

 



 prevent contaminated surface run-off to the wetlands and will not prevent 

( 
seepage. In this regard our response was and is as follows: 
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39.12 Paragraph 12 expressed the concern that the wetlands may be affected 

not only by pollution but also by the extraction of water from two identified 

boreholes, to which the response was and is as follows (own underlining 

for the sake of emphasis): 

"12. Figure 2 indicates the groundwater drawdown based 

on the refined groundwater model done as part of 

the additional specialist studies. This indicates that 

very small impacts will be occurring due to  

dewatering and that seasonal water level 

fluctuations might be bigger than the predicted 

drawdown depth. Monthly water level monitoring will 

be done to improve the accuracy of this model. The 

wetlands will not be completely dried up, due to 

recharge still occurring." 

Figure 2 depicted the shallow weathered karoo aquifer cone of 

groundwater depression as modelled in the study by Delta-H (to which I 

will return herein below). Potential pollution was not directly addressed 

because that was already covered by the Regulations on Use of Water for 

Mining and Related Activities Aimed at the Protection of Water Resources 

as published in Government Notice 704 of 4 June 1999 ("the GN 704 

Regulations"). 

39.13 Paragraph 13 expressed the view of the DWA that a cut-off berm will only 
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"13 Baseline water sampling and analyses was done 

between May and July 2013 and is discussed in 

Section 7.9.5 in the submitted document. Predictive 

modelling was done as part of the groundwater 

model and is available in the updated groundwater 

model report. These water qualities are used in the 

modelling of the pollution plume movement and will 

be submitted as part of the IWULA." 

In essence the ®WA was informed that we were busy studying this 

problem and more information would be forthcoming in the process of an 

application for the relevant water use licence. 

39.14 Paragraph 14 raised a concern about the decant of mine water post 

closure. In this regard our response was and is as follows: 

"14 The updated groundwater model does indicate 

potential decant discharge, but will have to be 

updated further in the future to get more accurate 

discharge volumes. Current predictions indicate a 

flow of about 4I/s about 50 years after closure." 

39.15 Paragraph 15 was again concerned with the seepage of contaminated 

water underneath a cut-off berm. Our response was and is as follows: 

"15 Areas of potential pollution will be lined and the cut-off berm 

will only divert clear surface water as required by GN 

704." 

 

uI 
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The reference to GN 704 is a reference to the Regulations on Use of 

Water for Mining and Related Activities Aimed at the Protection of Water 

Resources as published in Government Notice 704 of 4 June 1999. 

39.16 Paragraph 16 raised a concern about the impact of dewatering activities, 

not only during the operation of the mine but also after closure. In this 

regard our response was and is as follows: 

"16 The updated groundwater model indicates limited 

drawdown with a low impact on the surface water. 

Monthly water monitoring will also be done to 

improve the accuracy of the model." 

39.17 Paragraph 17 criticised the absence of a surface water baseline for impact 

assessment but to this our response was and is as follows: 

"17 Current monitoring is being done and results will be 

reported. Groundwater was sampled in May to July 

2013 and does show virtually no anthropogenic 

impacts." 

39.18 Paragraph 18 pointed out that a number of critical environments and 

impacts as tabulated were still alarming even after mitigation. Given that 

these tables were based on the surface layout then preferred, our 

response was and is as follows (own underlining added for the sake of 

emphasis): 
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"18 Impact from the new surface layout will be assessed 

and reported. Specialist studies to do these 

assessments are currently underway." 

39.19 Paragraph 19 expressed a concern about an identified impact of a 

potential rise in sulphate concentrations in groundwater for which there 

was no mitigation measure proposed. Our response was and is as follows 

(own underlining added for the sake of emphasis): 

"19 The updated groundwater model will address the 

impact reduction of mitigation measures. Lining of 

the dirty water dams and discard facility as well as 

water treatment are the mitigation to be  

implemented. The ground water samples collected 

from boreholes drilled during May to July 2013 

indicates the sulphate concentration is less than 

2mg/L." 

39.20 Paragraph 20 raised another concern regarding the potential rise in 

sulphate concentrations in groundwater that may affect the water qualities 

of the water resources. In response hereto we refer back to paragraph 19 

of our response. 

39.21 Paragraph 21 raised a concern with the quality of water for the 

downstream users. In this regard our response is and was as follows: 

 

"21. Mitigation measures will be put in place to ensure 

acceptable impacts on water quality. This will 
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include treating water to acceptable quality where 

needed." 

39.22 Paragraph 22 raised a concern that no detailed wetland assessment was 

undertaken in the greater area to be impacted upon by the underground 

mining and the associated cone of depression from the dewatering 

activities or the groundwater contamination plume. In this regard our 

response is and was as follows: 

"22 The updated groundwater model indicates limited 

impacts on these wetlands. The wetland delineation 

was done at a higher intensity level where 

significant impacts are predicted." 

39.23 Paragraph 23 raised the concern that there is an implication of a still 

greater area of wetlands whose impacts have not been studied or 

predicted. In this regard our response is and was as follows: 

"23 The area being impacted will be clarified by the 

updated groundwater model and new surface 

layout. These results will be reported and also form 

part of the IWULA." 

39.24 Paragraph 24 raised a concern about the co-existence of mining with other 

activities, to which our response is and was as follows: 

"24 Atha Africa takes note of this statement. We belie e 

that mining and tourism can co-exist if the mining 
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operation implements the correct mitigation 

measures, which Atha-Africa intends to do." 

39.25 Paragraph 25 raised a concern about the impact of mining on tourism, in 

response to which we refer back to paragraph 24 of our reply. 

39.26 Paragraph 26 raised a concern about the demographics of employment, to 

which our response is and was as follows: 

"26. The social and labour plan for the YUCM project 

addresses this issue and skills development 

programmes will be implemented in the area to 

increase the skill levels of the local population and as 

such the numbers of local people being employed by 

the proposed mine." 

The acronym YUCM stands for the Yzermyn Underground Coal Mine. 

39.27 Paragraph 27 also raised a concern about the demographics of 

employment, in response to which we refer back to paragraph 26 of our 

reply. 

39.28 The DWA then identified the greatest fatal flaw of the site that it is 

situated within a National Freshwater Ecosystem Priority Area.,  
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"Atha-Africa does take note of the Department's statement 

that the occurrence of the National Freshwater Ecosystem 

Priority Area (NFEPA) in the YUCM project area is 

regarded as a fatal flaw. It is the opinion of Atha-Africa that 

the NFEPA status applies to the actual river reach within 

the sub-quaternary catchment and the mining itself will be 

more than 1 km from the FEPA. The shading of the whole 

sub-quaternary catchment indicates that the surrounding 

land and smaller stream network need to be managed in a 

way that maintains the good conditions of the river reach. 

This does not exclude development. We shall also apply for 

rescue permits from Mpumalanga DEDET to relocate the 

protected flora species being impacted to another area, or, 

alternatively plant a certain number (to be determined by 

Mpumalanga DEDET) of the species to another suitable 

area where it would not be disturbed. Regarding faunal 

species of conservation concern identified in the immediate 

vicinity of the proposed surface infrastructure, these include 

a bat specie, Secretary birds, White-bellied korhaan and 

the Reddish Musk Shrew. The presence of the bats is 

associated with the historical mining adit which will not be 

modified by, or be utilised for the current mining activities 

(more than 1000m away). It is anticipated that the 

proclaimed protected area which are located directly 

adjacent to the mine area will provide suitable and sufficient 

habitat for the birds and shrews to live in. It should be noted 

that mining will be underground and the foraging of birds in 

the area would still be possible. Impacts on aquatic biota 

will be reduced significantly by mitigation measures 

proposed in the updated specialist studies and should be 

within acceptable limits for the sensitivity of the areas of 

concern." 
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39.29 In this context I respectfully remind the Honourable Court that on or about 

17 August 2016 the DWA issued Atha Africa with a Water Use Licence for 

its Yzermine Underground Coal Mine, of which I have already attached a 

copy as annexure 'PT 2' hereto. I point out that this Water Use Licence 

was granted by the KwaZulu Natal Regional Office of the DWA, which is 

the same office that raised the concerns as were set out in the letter of 9 

January 2014. Clearly all of these concerns were satisfactorily allayed. 

40. This brings me to a very important document, namely the Final Environmental 

and Social Impact Assessment Report and Environmental Program (contained 

on page 1-564 of the Record of Proceedings) which was submitted to the DMR 

on or about 4 March 2014. This document is the one that resulted from the 

directive dealt with in paragraph 38 above and was an updated version. What 

has to be noted from the outset, is that this document dealt with a differently 

located and reduced surface layout for the surface infrastructure on Portion 1 of 

the Farm Yzermyn 96 HT. What is also to be noted from the outset is that this 

document was prepared with the benefit of additional specialist studies 

specifically called for in order to address the concerns previously expressed by 

the DMR as well as the DWA. This is also the document which made an 

assessment of the environmental impacts of the proposed Yzermyn Underground 

Coal Mine with reference to the site-specific detail and actual  characteristics of 

the proposed mining area. Lastly this is the document which formed the basis for 

all the mitigation measures imposed upon Atha Africa under the terms and 

conditions of the Mining Right, the prescripts of the Environmental 
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Management Programme, the Environmental Authorisation (annexure 'PT 1') 

and the Water Use Licence (annexure 'PT 2'). 

40.1 The older version of this document therefore presented an assessment and 

recommendation under one paradigm (that of a larger site on the surface 

required for infrastructure and located in an area of concern) whilst the 

newer version (on the basis of which the Mining Right was granted) 

presented an assessment and recommendation under another paradigm 

(that of a reduced site on the surface required for infrastructure and 

located in a different area). 

40.2 In the founding papers the Applicants have simply glossed over of the 

contents of this updated document and ignored the various specialist 

reports that were attached thereto and informed the contents thereof, 

except for one quote from one previous specialist report (completed for the 

older version of this document and under the previous paradigm) that 

suited them. 

41. I draw the attention of the Honourable Court to the following aspects of the Final 

Environmental and Social Impact Assessment Report and Environmental 

Management Programme (contained on page 1-564 of the Record of 

Proceedings) as submitted to the DMR on or about 4 March 2014: 

41.1 The Table of Contents thereof (page 3-12 of the Record of ProceedingS) 

 



-76-  

provides a convenient overview of what is contained in this document: an 

updated executive summary (page 13-19 thereof); chapter 1 provided an 

introduction (page 20-34 thereof); chapter 2 set out the approach and 

methodology followed (page 35-42 thereof); chapter 3 summarised the 

governance framework within which the various decisions had to be taken 

(page 43-65 thereof); chapter 4 did an assessment of alternatives (page 

66-91 thereof); chapter 5 provided a description of the project (page 92-

121 thereof); chapter 6 excluded the remaining prospecting area from the 

scope and ambit of this document (page 122-124 thereof; chapter 7 did 

the baseline setting against which potential impacts had to be quantified 

(page 125-217 thereof); chapter 8 provided a summary of the specialist 

studies (page 218-369 thereof); chapter 9 detailed the stakeholder 

engagement process (page 370-385 thereof); chapter 10 that the 

environmental and social impact assessment (page 386-449 thereof); 

chapter 11 and 12 set out the Environmental and Social Management 

Programme (page 450-529 thereof); chapter 13 dealt with environmental, 

social and heritage goals and objectives (page 530-531 thereof); chapter 

14 dealt with the Environmental and Social Awareness Plan (page 532-

535 thereof); chapter 15 contained the updated Environmental and Social 

Emergency Response Plan (page 536-539 thereof); chapter 16 contained 

the updated Closure and Rehabilitation Plan (page 540-548 thereof); 

chapter 17 discussed financial provision (page 549-554 thereof); chapter 

18 sets out the assumptions made and the limitations identified\ during 

the process (page 555-557 thereof) and chapter 19 contained a 
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conclusion as well as the recommendations of the independent 

environmental practitioner (page 558-564 thereof). 

41.2 From the outset this document was placed on the footing and brought 

within the context of section 24 of the Constitution (page 14 thereof): the 

fundamental right to the environment in terms of which everyone has the 

right (a) to an environment that is not harmful to their health or well-

being; and (b) to have the environment protected, for the benefit of 

present and future generations, through reasonable legislative and other 

measures that (i) prevent pollution and ecological degradation; (ii) 

promote conservation; and (iii) secure ecologically sustainable 

development and  use of natural resources while promoting justifiable 

economic and social development.  

41.3 The additional assessment and evaluation called for in terms of the 

directive, are recorded as being the following (page 16 thereof, own 

underlining added for the sake of emphasis): 

"In order to address the concerns raised by the Department 

of Mineral Resources and the Department of Water Affairs, 

the alternative surface layouts were identified and additional 

specialist studies were commissioned. The following 

additional studies were carried out: 

Biodiversity Assessment for the new surface layout 

Phase I Heritage Assessment for the new ,prep 
r. 

identified for the discard dump 

Stormwater Management Plan for the new surface 
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layout 

Geohydrological Assessment for the new surface 

layout and detailing the shallow and deep aquifer 

connection." 

41.4 In the executive summary the recommendation made by the independent 

environmental practitioner on the updated version of this document is 

as follows (page 17 thereof, own underlining added for the sake of 

emphasis): 

"An alternative surface lay-out was identified. After careful 

assessment of the risks posed to the heritage, biodiversity 

and especially the water resources, in the area it is 

EcoPartners recommendation that the new preferred 

surface lay-out be utilised for the proposed Yzermyn 

Underground Coal Mine development. In our opinion the  

benefit to the socio-economic development and the positive  

impact of coal supply far outweigh the potential risk,  

especially if the mitigation measures are specified are  

implemented as required." 

41.5 Also pointed out in the executive summary of this updated document (page 

17 thereof) is that the total wetland area being disturbed by surface 

infrastructure has reduced from 33.99 ha in the previous preferred layout 

alternative to as low as 10.36 ha in the new preferred layout; and in 
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41.6 With regard to the reassessment of the hydrogeology in close proximity 

to the proposed new surface layout area, the executive summary stated 

(page 18 thereof) that a new hydrogeology assessment was done with a  

correction of the previous model; this assessment indicated a weak 

connection between the shallow weathered aquifer and the deep 

fractured aquifers on site, but it also indicated that a composite lined 

discard facility is needed to prevent long-term pollution of nearby 

wetlands and that the cones of water table draw-down in the shallow 

aquifer is fairly limited. As a result one of the mitigation measures to be 

implemented is to construct the discard facility with a composite liner 

(consisting of clay as well as a synthetic high-density polyethylene liner) 

that will prevent any fluid, moisture or water from permeating from the 

surface to the groundwater, thus preventing the possibility of 

contamination. 

41.7 As stated in the executive summary (page 18 thereof) a new wetland 

delineation was done for the alternative layout, and was used to further 

inform the design and location of the discard dump as well as the plant 

pollution control dams, thus reducing the impact on wetlands. A 

stormwater management plan was developed for the entire area, including 

the alternative layout; all pollution control facilities will be designed 

according to the findings of this report. A shorter access road also also 

formed part of the new surface layout.  

( o -   
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41.8 In general the executive summary provided an overview (page 17-18 

thereof) of how the specific concerns of the DMR and the DWA were 

addressed. 

41.9 With regard to the additional special studies that were commissioned, the 

executive summary concluded (on page 19 thereof) that the 

recommendations of the various specialist studies will only enhance the 

viability and sustainability of the project. 

41.10 In conclusion the executive summary stated the following (on page 19 

thereof): 

"An alternative site lay-out plan was assessed as part of the 

new submission. The most significant risks for biodiversity is 

significantly reduced as the bulk of the infrastructure is 

developed on areas that has already been transformed 

through agricultural development. It can also be seen from 

historical photos that the biodiversity in these areas are not 

pristine and is significantly fragmented." 

This site-specific assessment, taking into account the actual detail and 

characteristics of the area, stands in stark contrast with the broad-brush 

and sweeping approach of the Applicants. 

41.11 This document makes it very clear, and it is effectively common pause,  
( 

that this will be an underground mine and that no opencast mining will be, 
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part of the project (page 25, 73 and 92 thereof); except for the small area 

to be used for surface infrastructure on Portion 1 of the Farm Yzermyn 96 

HT, specifically excluded from the Mabola Protected Environment for this 

purpose, the surface area with its biodiversity within the Ma bola 

Protected Environment will not be disturbed. 

41.12 The approach and methodology for the environmental and social impact 

assessment included an assessment of cumulative impacts (page 36-37 

thereof) and cumulative impacts were indeed also taken into consideration 

(page 34 thereof). 

41.13 A number of instruments are listed as part of the governance framework 

that was considered relevant and taken into account (page 43-44 thereof) 

so as to inform the decisions that had to be taken by the authorities.  

These include the following: 

the MPRDA; 

the NEMA; 

the NWA; 

the National Environmental Management: Biodiversity Act 10 of  

2004 ("the NEMBA"); 

the NEMPAA; 

 the Mpumalanga Tourism and Parks Agency Act 5 of 2005; 

 the Best Practice Guideline Series of the DWA (for the design and 

construction of stormwater management measures and/or of 

 



pollution prevention prevention measures to keep dirty water and clean water 

separate from each other); 

the Mining and Biodiversity Guideline (of the Chamber of Mines); 

the National Spatial's Biodiversity Assessment; 

the Mpumalanga Biodiversity Sector Plan; 

the Mpumalanga Conservation Plan (2006); 

• the Environmental Management Framework for the Wakkerstroom 

Area; and 

the KwaMandlangampisi Protected Environment Declaration. 

Accordingly I respectfully submit that all of the instruments, plans and 

strategies that the Applicants rely upon in their founding papers were part 

of this study, were taken into account and had to be considered in 

conjunction with all the other information and material provided to the 

decision-maker through this comprehensive document. 

41.14 The listed activities in terms of the NEMA, requiring a separate 

Environmental Authorisation, also appears from this document (page 46-

47 thereof). A perusal thereof shows that just about everything required to 

be done for the purpose of putting our surface infrastructure in place has to 

be individually and separately authorised, which is and has been done in 

practice (as per annexure 'PT V) subject to a number of conditions, 

imposing obligations on Atha Africa and putting the required mitigating 

measures in place. I do not wish to deal with each and every ,I such 

mitigating measure and Atha Africa is not called upon to do so. Tor 
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present purposes it suffices to point out that these mitigating measures 

resulted from specialist studies, were recommended by specialists, were 

considered by the relevant authorities and were found to be acceptable, 

where after they were imposed upon Atha Africa. There is no reason to 

suspect, and the Applicants does not advance a single ground or reason 

or factual basis (except for the unsubstantiated views of lay persons), that 

these mitigation measures will not be effective. 

41.15 One of the additional specialist studies commissioned for the purposes of 

complying with the NEMBA, was a study by Scientific Aquatic Services to 

undertake a biodiversity study (comprising of fauna, flora and wetland 

assessments) for the new location proposed for the discard dump; 

impacts of the discard dump on the biodiversity in the area have been 

identified, have been assessed and mitigation measures have been 

recommended in order to limit the impact that the discard dump will have 

on the environment (page 47-48 thereof). 

41.16 This document also makes it clear that cognizance was taken of the existing 

as well as proposed protected environments under the NEMPAA and that 

an assessment was done on the basis of weighing up the need  to retain 

the natural environment against the potential social-economic upliftment 

associated with the proposed project (page 49 thereof). In this regard 

effect was given to the concept of sustainable development as 

enacted in the environmental legislation of South Africa„within 
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the context of a system of anthropogenic environmental 

management (placing people and their needs at the forefront of its 

concern, to serve their physical, psychological, developmental, 

cultural and social interests equitably). 

41.17 With regard to the GN 704 Regulations (page 52 thereof), these are 

regulations specially developed under the NWA to regulate the use of 

water for mining and related activities aimed at the protection of water 

resources. Essentially the underlying regulatory scheme is to design, 

construct, implement and operate a system that separates clean water 

from dirty water so as to prevent any pollution or contamination of water 

resources. Clean water is allowed to run off from site and enter the 

hydrological cycle or is harvested for use on site. Dirty water is collected 

and diverted to pollution control dams, from where the water evaporates 

leaving the pollutants behind, or diverted to water treatment plants so that 

the treated water can then be released into the hydrological cycle. This 

time-tested and respected regulatory model for the prevention of pollution 

of a water resource forms the basis for the stormwater management plan 

of Atha Africa for the proposed operation on the new layout, planned so as 

to make provision for the maximum flood with an average period of 

recurrence of once in 50 years. 

41.18 This document also refers to the National Biodiversity Strategy and Action 

Plan of South Africa (page 60 thereof), which is a policy document Of the 
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National Government: this plan is based on the recognition that South 

Africa is extremely rich in terms of biodiversity but is also a developing 

country where the majority of the population resides in poverty; it 

recognises that biodiversity cannot be conserved through protected area 

networks only and that all stakeholders must get involved in biodiversity 

management; it identifies mining activities as a threat for biodiversity but 

then embraces a strategy that promotes the inclusion of biodiversity 

considerations in mining regulations, guidelines and best practice codes  

to mitigate negative impact and encourage sustainable mining practices 

through partnerships. Again this policy is consistent with the concept of 

sustainable development as defined and detailed in the NEMA. 

41.19 With regard to the Mpumalanga Conservation Plan (2006), this document 

points out (on page 61 thereof) that this plan is intended to guide 

conservation and land-use decisions in support of sustainable 

development at a strategic level: it is by definition not site-specific or 

concerned with the actual characteristics of a particular site. 

41.20 The document also explained the concept of sustainable development (on 

page 62 thereof) in a manner which is consistent with the one defined and 

detailed in the NEMA and which also takes into account the fact that 

mining involves the extraction of a non-renewable resource: sustainability  

is then an issue of economic factors, social factors and an environmental 

programme providing for the adequate implementation of mitigation 

 li 
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measures or environmental offsets so as to benefit future generations 

whilst meeting the needs of the present generation. 

41.21 The adit location (the surface entrance to the underground mine) was 

identified due to the complex geology underlying the area and could not 

be placed elsewhere (page 67-69 thereof). Once this location was fixed, 

the ideal was to find an area for the associated surface infrastructure in 

close proximity: a larger site was previously identified but, in the updated 

document, a new site was identified and chosen to reduce the impact on 

the wetlands - the total wetland area that would have been disturbed by 

surface infrastructure has been reduced from 33.99 ha to 10.36 ha in the 

new layout (page 69-73 thereof). 

41.22 The document explained the mining method to be used, namely the bord 

and pillar mining method which leaves behind pillars of coal to prevent 

any subsidence of the surface (page 74-76, 84 and 288 thereof). 

41.23 The updated document explained that an alternative location for the 

discard dump has been identified and that the basic design parameters 

for this discard dump had to change, but still with the drainage system 

diverting the contaminated or dirty water towards the Pollution Control 

Dam; considerable effort was also made to locate the discard dump off 

the wetland areas, with only some 2.33 ha of wetland area affected in 

comparison with the affected area of 15.62 ha of the previous location 
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(page 77-81 thereof). 

41.24 Changes made to the surface layout and the discard dump position and 

layout not only reduce the footprint of the surface infrastructure but also 

reduce the area located on wetlands. The total wetland is being disturbed 

by surface infrastructure has reduced from 33.6 ha to as low as 12.69 ha, 

whilst the total surface infrastructure area has also reduced from 80 ha to 

as low as 47.2 ha (page 51, table 4-2b). 

41.25 From a discussion on the potential alternative land uses than mining, it 

appears that agriculture also poses a (lesser) threat for the environment 

and that tourism cannot generate income or provided employment as 

significant as that from agriculture or mining (although it is more 

sustainable over the long term); moreover, it is regarded as likely that the 

land in question can be used for agricultural purposes in some or other 

form after the conclusion of mining activities and the closure of the mine 

(page 83-86). Obviously one must distinguish between the area of the 

underground mine (where the surface will not be disturbed and falls within 

the Mabola Protected Environment, so that agricultural and/or tourism 

land use can carry on in any event) and the area used for surface 

infrastructure. 

41.26 A full description of the Yzermyn Underground Coal Mine Projectris given 

in the document (page 92-121) and I only touch upon Some' of the 
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h ighl ights as contained therein. The total surface infrastructure area was 

reduced from 80 ha to as low as 47.26 ha. The expected yield of the mine 

is 2.25 million tonnes of ore per annum whilst the total tonnes of coal in 

situ has been calculated at 80.32 million tonnes. The mined coal will 

supply the local demand (for thermal coal to be used in power generation 

all four the production of coal-based synthetic liquids) and also the export 

demand - coal is energy and energy in the form of electricity is the 

lifeblood of the modern industrial age. Local suppliers will be used as far 

as possible. Workshops will be constructed with impervious foundations to 

ensure contamination with underlying soil does not occur. Three Pollution 

Control Dams will be constructed and lined in accordance with the Best 

Practice Guidelines of the DWA. The liner will be a 2 mm thick synthetic 

high-density polyethylene liner, to ensure no groundwater is contaminated. 

Clean and dirty water systems will be constructed in order to ensure that 

clean and contaminate water is kept separated within the mining area, 

also accounting for stormwater. With regard to decant management, water 

will be treated at a Water Treatment Plant and then released into the 

environment. Employment will be provided to a total of 576 employees, 

not including independent contractors; where practicable, employment will 

be sourced locally with the intent to develop local skills required by the 

mine. Decommissioning and mine closure will be based on a closure 

assessment approximately five years prior to closure, on the, basis of 

which the necessary planning will be completed. In genf
ieral respectfully 

submit that all the planning that went into this project;, was 
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done on the responsib le basis of  f in d ing a balance between 

environmental factors, social factors and economic factors. 

41.27 The baseline environmental and socio-economic conditions or settings 

were obtained from five data sets (page 125 thereof), namely: 

topographical maps and aerial images; 

the Environmental Potential Atlas for South Africa; 

• a literature review (which also covered all the instruments referred 

to and relied upon by the Applicants); 

a map of vegetation types of South Africa prepared by the South 

African National Botanical Institute (to identify the sensitivities of 

the surrounding biodiversity); and 

• field investigations and site visits. 

There is with respect no indication in the founding papers for the 

Applicants that their deponent or any other witness went into this depth or 

detail, down to site-specific detail and actual characteristics specifically of 

the Mining Area concerned. 

41.28 With regard to the type of soil found in the target area or the Mining Area, 

the document pointed out (page 132 thereof) that the soil classes for these 

areas indicate "undifferentiated shallow soils" which will limit the land-use 

options, shallow soils and rocky outcrops dominate within thee 

 
areas. 

 

 



-90-  

41.29 An interesting fact for purposes of comparison is the grazing capacity of 

the target area as stated in this document (page 135 thereof), expected to 

have an average grazing capacity of 5-7 ha per animal unit. Given that  

the surface infrastructure will take up 47.2 ha for a mine that will create 

employment and new jobs for more than 500 individuals and make a  

significant contribution to the national economy, the comparative  

agricultural use is grazing for 6.7-9.5 cattle. 

41.30 As far as biodiversity and ecosystems are concerned, detailed on-site  

investigations were conducted and are summarised in a number of figures 

to be found in section 7.10 of this document (page 158-160). 

41.31 I remind the Honourable Court that the Applicants rely heavily on the fact 

that the Yzermyn Underground Coal Mine is located within a National 

Freshwater Ecosystem Priority Area ("NFEPA"), identified because of its 

importance for the sustainable supply of quality water to downstream 

users. In the discussion on wetlands, in section 7.14 of this document 

(page 170-173 thereof), it is pointed out that according to the NFEPA 

database no wetlands within the study area are considered 

important with regards to the conservation of biodiversity. Again 

there is a glaring contrast between the sweeping and generalised 

approach of the Applicants compared with the site-specific approach that 

was followed and which provided the information upon which ultimate\ly 

1  

the decision was taken to grant the Mining Right. In a different context  
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(section 7.1.5.3 of the document on page 178-179 thereof, dealing with 

the NFEPA), it is also recorded that according to the NFEPA database 

no wetlands within the new discard dump location area are 

considered important with regards to the conservation of 

biodiversity. 

41.32 The relevance and impact of the Grasslands Programme of the South 

African National Biodiversity Institute (also relied upon by the Applicants) 

were dealt with in this document (in section 17.15.5 on page 180-181 

thereof). The Grasslands Programme gave specific attention to the mining 

sector by (1) piloting biodiversity stewardship with mining companies, (2) 

developing tools for mainstreaming biodiversity into the mining sector, and 

(3) enabling the use of biodiversity information by the authorities and 

mining companies in the assessment and decision-making process for the 

prospecting or mining of coal, and for the authorisation of associated 

activities. I respectfully submit that neither the Grasslands Programme nor 

the South African National Biodiversity Institute set their face against 

mining or even coal mining, and cannot be relied upon as authority or 

moral justification for that stance against coal mining (as the Applicants 

seem to do) but in fact this demonstrates the pervasive acceptance of a 

concept of sustainable development seeking a balance  between 

environmental, social and economic factors instead of a concept 

of sustainable development holding up the environmental card as a trumip card 

or an ace up their sleeves. 



 

Grassveld (page 161 thereof). 
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41.33 In passing and within the context of biodiversity, I also draw attention to 

the results of a flora assessment for the new location identified for the 

discard dump (summarised in the document on page 181 thereof): some 

of the open field areas in the grassland habitat type have been 

transformed by historic activities and altered to such a degree that it is, in 

some cases, completely transformed whilst ecological functioning, 

although not completely absent, was found to be low in most areas. 

41.34 No conflict between the Mpumalanga Biodiversity Sector Plan and the 

proposed mining project was identified in this document because mining 

will be underground and the biodiversity on the surface area will, for the 

most part, not be disturbed (page 184 thereof). 

41.35 The assessment of the soils, land use and land capability in section 8.5 of 

the document (page 245-248 thereof) provides a good example of the 

dangers of generalised land-type maps. Although a desktop review was 

undertaken, it was followed up by a site assessment and ground-truthing 

exercise so as to go into the specifics of the site: the result was that the 

observed soils different from the soil classification according to land-type 

mapping, possibly due to a localised variability in the soil properties that is 

not included in the more generalised land-type maps. What is more, the 

vegetation type on-site was the least threatened Wakkerstroom Montan 
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41.36 Section 8.6 of the document (page 249-263) deals with the 

surface water assessment. A number of impacts were also identif ied 

during the study: The objective of the hydrological assessment was to 

determine the potential impacts of the proposed mine on both water 

quantity and water quality of the receiving hydrological env ironment, 

which assessment was conducted subject to certain limitations.  

 The hydrological modelling did not factor in changes to base flow 

contribution owing to mine dewaterinq: the reason for this is that, 

based on the expected zone of influence outlined in the geo-

hydrological report, the regional impacts to flow (for example in  

the Assegaai River) as a result of dewatering are expected to be  

nominal and hence were not considered significant. 

The environmental impacts during the construction phase were 

summarised and assessed as Low and/or Low-Medium should 

mitigation measures be implemented. 

The environmental impacts during the operational phase were 

summarised and assessed as Low and/or Low-Medium should 

mitigation measures be implemented; the impact on water quality 

was assessed as Medium-I should suitable mitigation measures 

be implemented. 

 The environmental impacts during the decommissioning and  

closure phase were summarised and assessed as Low-Medium 

should mitigation measures be implemented. 

The cumulative impacts with regard to water quality and water', 
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quantity were expected to be limited. 

41.37 One of the additional specialist studies, necessitated by the identification 

and selection of a new and reduced site for the surface infrastructure, was 

the appointment of Highlands Hydrology (Pty) Ltd to develop a conceptual 

Stormwater Management Plan for the proposed Yzermyn And the ground 

Coal Mine (page 260 thereof). For the purposes hereof the specialist, 

amongst others, used (1) the results of a site inspection and  visit, 

conducted on 12 December 2013, and obtained a better understanding of 

the dominant hydrological flow regimes during this site visit; (2) a detailed 

hydrological assessment of the area, to determine the nature and size of 

the flows which require containment or diversion; (3) site-specific 

designed storm estimates for various return periods and storm durations; 

and (4) a delineation of clean and dirty water generating catchments 

based on available elevation contour data as well as available satellite 

data. The point is that this hydrological study focused on site-specific 

detail and actual characteristics instead of making broad and sweeping 

assumptions of an abstract or generalised nature. The result was a 

conceptual Stormwater Management Plan for the new surface layout 

(depicted on page 261 thereof): this plan will achieve a separation of 

clean and dirty water, prevent any contamination of the surface water 

resources and prevent seepage of pollutants to the underground water 

resources or aquifers. Moreover, this plan was\ developed to make 

provision for the flow and volume of water thatcan be 
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expected for the 1:50 here flood event. 

41.38 In the original document, a geo-hydrological impact assessment was 

undertaken for the purposes of a groundwater impact assessment for the 

proposed Yzermyn Underground Coal Mine (page 263-276 thereof) but 

that study obviously concentrated on the previous site identified for the 

surface infrastructure. For the purposes of the updated document, a 

further specialist study was undertaken by Delta-H Water Systems 

Modelling (Pty) Ltd (page 276-286 thereof). This firm was appointed to 

develop a site-specific numerical groundwater flow and contaminant 

transport model for the Yzermyn Underground Coal Mine on the basis of 

the relocated and reduced site for the surface infrastructure. For the 

purposes of this study a computer program was used which was based on 

the precautionary principle of environmental law; in other words, the 

assumptions made in the modelling assumed a worst-case scenario. With 

regard to the discard dump (on a scenario with a composite liner, 

consisting of a synthetic geo-membrane plus compacted clay) the 

expected seepage rate is 0.0365 millimetre per year up to 25 years after 

discard is deposited therein. This low seepage rate limits the expected 

dispersion of associated pollutants in the aquifer and the model 

simulations suggest that the seepage bloom no longer reaches surface 

drainage is, either within the life of mine (15 years) or for the period of 

simulation (25 years). With regard to the underground mini7 anq the void 

created by it, the proposed-closure modelling results indicate that it 
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would take up to 50 years for the mine void itself to be flooded once active 

dewatering is stopped; thereafter, decant from the underground mine void 

via the adit and/or unsealed prospecting boreholes in the vicinity are likely 

to occur. As part of the mitigation measures, an ongoing environmental 

monitoring programme is recommended: the resulting data will be used 

for an ongoing update of the geo-hydrological modelling and the 

necessary preventative measures implemented. 

41.39 The original biodiversity assessment (page 286-303 thereof) was based 

on the previous groundwater modelling that was flawed, in that it 

unrealistically assumed that the groundwater will receive the full impact of 

the Yzermyn Underground Coal Mine from the first day of operation: in 

real life it takes quite some time for mining operations to be ramped up to 

the level of full production level. For this reason the original biodiversity 

assessment was qualified by a note (page 286-287 thereof) stating that 

the groundwater model had to be rerun and that the updated results had 

to be reconsidered by NSS (Natural Scientific Solutions CC, the specialist 

firm that did this assessment) so that it could be incorporated into the 

findings with regard to its biodiversity impact assessment report. This 

report, for instance, did not take into account that the hydraulic connection 

between the shallow weathered aquifers and the deep fractured aquifers 

was weak, and therefore assumed that the mine dewatering will impact all 

wetlands in the proposed underground'; mining area as well as in the 

surface infrastructure area for both types of 
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aquifers. This NSS study found, from the perspective of the biodiversity 

sensitivity and conservation-importance of the area, that the proposed 

Yzermyn Underground Coal Mine is flawed. On this basis and from the 

perspective of biodiversity, NSS was of the opinion that this project should 

be a no-go - for obvious reasons and from all of the specialist reports 

available, the Applicants have jumped onto this bandwagon and singled 

this report out as if it was the be all and end all of the matter. This was in 

the first place a flawed recommendation but moreover it was in the second 

place a recommendation from a partisan perspective: an no stage was all 

three pillars or legs of the concept of sustainable development 

(environment, society and economy) taken into account and there was no 

attempt to seek a balance between the environmental, social and 

economical factors of the proposed Yzermyn Underground Coal Mine. 

4t40 An additional biodiversity assessment (page 303-318 thereof) was 

conducted by the firm Scientific Aquatic Services at the proposed new 

location for the discard dump and surface infrastructure. To this end use 

was made both of desktop studies as well as field assessments. The 

updated hydrological model was also used. This biodiversity assessment 

included a flora assessment, a fauna assessment and a wetland delineation 

as well as a wetland function assessment. 

The flora assessment recorded (page 308-310 tberedf) that 

the discard dump was redesigned to exclude sensitiVe\and 
i •  



-98-  

important rocky ridge areas (Habitat Unit 1, which scored 21 

on a Vegetation Index Score), that the lower foothill river 

wetlands were considered to be of a high sensitivity while 

the disturbed bench wetlands were considered to be of low 

sensitivity (Habitat Unit 2, which scored 18 on a Vegetation 

Index Score), and that the proposed development is 

deemed unlikely to pose a significant threat to the partially-

transformed grassland habitat conservation in the region 

(Habitat Unit 3, which scored 10 on a Vegetation Index 

Score). These comparative scores rank the different habitats 

according to importance for conservation. 

 
41.40.2 

The fauna assessment recorded (page 310-312) that the 

dominant habitat unit within the study area was the 

grassland habitat, which had been disturbed by cultivation 

and alien floral invasion; these areas therefore provide less 

suitable habitat for faunal species than the rocky ridge and 

wetland areas, where the majority of faunal species 

present were noted and where the majority of mammal 

species, reptiles and amphibians are expected to recite. 

Furthermore no threatened or listed Red Data faunal 

species were identified during the site survey, although 

there are five (5) highly mobile listed Red Data 'avifaurlal 

species that have a 60% or greater probability of bping 
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present on the study area during foraging periods; 

however, an assessment of the site provided a moderate 

score of 42%, indicating a moderate importance in terms of 

listed Red Data faunal species conservation within the 

study area. With specific reference to the proposed discard 

dump, this assessment pointed out that should the 

wetlands and associated buffer zones be preserved, 

habitat requirements for these listed Red Data faunal 

species will be maintained to a large degree and will 

significantly limit the impact of the proposed development 

on the faunal assemblages. 

41.40.3 The wetland assessment recorded (page 312-317 thereof) 

that the NFEPA database was consulted but that no 

wetlands within the study area were considered as 

important with regard to the conservation of biodiversity. 

The function and health of the wetland areas were also 

assessed with reference to hydrology, geomorphology and 

vegetation. (1) The lower foothill river area was assessed to 

fall within the category "unmodified/natural'. The discard 

dump and the surface infrastructure do not fall within this 

area. (2) The wetland flat area was assessed to fall within 

the category "moderately modified". 
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41.40.4 The outcome of was a recommendation that the proposed 

project must comply with the GN 704 Regulations. 

41.41 Although the updated document also did an archaeological, cultural and 

heritage assessment (page 319-329) as well as a visual assessment 

(page 329-351) and a traffic impact assessment (page 351-353), nothing 

turns on this and I therefore do not deal with the substance thereof. Suffice 

to state that there was nothing in those assessments standing in the way 

of the granting of the Mining Right. 

41.42 The updated document also reported on the socio-economic assessment 

of the Yzermyn Underground Coal Mine (page 353-369 thereof), 

assessing the potential direct, indirect and cumulative impacts within the 

proposed site and the surrounding related areas. A desktop assessment 

was followed up with site visits, stakeholder engagement and local 

investigations. In the process to distinct social viewpoints emerged: the 

historical disadvantage communities viewed the proposed mine as 

providing opportunities and development to the local communities, whilst 

other communities were more concerned with the perceived significant 

negative impact of the proposed mine on the natural environment. The 

key socio-economic findings included employment for up to 576 

employees for the operational phase of the proposed mine, in an area 

where there is need for local economic development. There are also 
A 

opportunit ies for the proposed mine to contr ibute towards the  
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development of local services and business development through the 

prioritisation of local procurement for the provision of services to the mine. 

The expected contribution of the proposed mine to the local, regional and 

national economies (in the form of direct and indirect employment, 

secondary activities and services to the mine, as well as tax revenue, and 

expenditure on business services in local and regional economies) is 

estimated to be (1) R 422.57 million in royalties to the national 

government over a 10 year period; (2) R 325.00 million in income tax from 

the company, its employees, its large contractors and their employees 

over a 10 year period; (3) R 562.11 million in value-added tax over a 10 

period; (4) an investment from revenue directly back into South Africa in 

an amount of R 1,235.00 million per year; (5) in addition the initial foreign 

investment for capital expenditure by Atha Africa is approximately R 900  

million with a further R 103.10 million to be invested for ongoing costs 

over the next 10 years; and (6) lastly, the expected investment of Atha 

Africa in South Africa through the implementation of its Social and Labour 

Programme (approved as part of its Mining Right) is R 149.26 million over 

a period of 10 years. 

41.43 The quality of the detailed Stakeholder Engagement Process appears 

from the updated document (page 370-385 thereof) and is probably the 

reason whythe Applicants do not rely on any procedural unfairness in this 

regard. 
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41.44 The Environmental and Social Impact Assessment is also covered in the 

updated document (page 386-449 thereof): in this segment of the 

document each and every anticipated impact (without mitigation 

measures) is meticulously detailed and then reassessed for significance, 

having regard to the alternative location for the discard dump as well as 

the changed surface layout and also taking into account the additional 

specialist studies. All of these impacts are then assessed on the basis of 

the severity, duration and extent of that impact together with the 

frequency and probability of the occurrence thereof, resulting in a 

numerical assessment score of its environmental significance without 

mitigation measures and then its environmental significance with 

mitigation measures. This assessment is conveniently summarised in the 

updated document in table format (page 392-445 thereof) and it shows 

the positive effect of mitigation measures for these impacts. In addition 

an assessment was also done in respect of cumulative impacts (page 

446-449 thereof). 

41.45 The Environmental and Social Management Programme is explained in 

the updated document (page 451-525 thereof). This document is 

structured by the major environmental components that are managed as 

programmes, then identifies the cross-linkages to other environmental 

aspects, the phase of the project in which the management action will be 

required, the location of responsibility for implementation and the 

estimated cost to implement the mitigation. This programme is also in 
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line with international and national best management practices: if during 

the course of a management cycle all from regular management reviews 

it appears that it is necessary to implement corrective action, this is 

provided for and the programme is furthermore subject to both internal as 

well as external audits. The actual mitigation measures are listed in the 

table to be found in the updated document (page 456-526 thereof): I 

repeat that for present purposes it suffices to point out that these 

mitigating measures resulted from specialist studies, were recommended 

by specialists, were considered by the relevant authorities and were 

found to be acceptable, where after they were imposed upon Atha Africa. 

There is no reason to suspect, and the Applicants does not advance a 

single ground or reason or factual basis (except for the unsubstantiated 

views of lay persons), that these mitigation measures will not be effective. 

The estimated cost for implementing these mitigation measures is a one-

time expense of some R 83.55 million and an ongoing expense of some 

R 6.9 million per year (Table 11-3 on page 527-5 to 8 thereof). These are 

the mitigation measures which the Applicants simply allege, without any 

substantiation, will not be able to mitigate or remediate any damage or 

degradation of the environment: I beg to differ. 

41.46 Provision will also be made for an Environmental and Social Monitoring 

Management Programme to ensure that, on an ongoing and regular basis, 

all characteristics of the operations that may have a significant\ 

environmental impact are monitored and measured so that corrective and 
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preventative action can be taken (page 529 thereof). 

41.47 This section in the updated document dealing with the environmental, 

social and heritage goals and objectives (page 530-531 thereof) need also 

not be discussed for present purposes. 

41.48 The effectiveness of any strategy or programme aimed at preventing, 

mitigating or remediating environmental impacts - in line with the 

precautionary principle - depends on commitment and awareness. Atha 

Africa is aware and committed to its responsibilities in this regard but 

provision is also made for an Environmental and Social Awareness Plan 

(page 532-535 thereof) to facilitate social and environmental awareness 

training for everyone involved in the construction, operational and 

decommissioning and closure phases of the proposed Yzermyn 

Underground Coal Mine. 

41.49 In addition the updated document also contained an updated 

Environmental and Social Emergency Response Plan (page 536-539 

thereof), which is yet another mitigation measure. 

41.50 The Closure and Rehabilitation Plan (given the new location of the 

discard dump and the new layout for the surface infrastructure) was 

replaced with a new updated one in this document (page 540-541? 

thereof). Given the realities of mining and the practicalities of foiward\ 
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planning, the updated Closure and Rehabilitation Plan only describes the 

general rehabilitation methods to be used and foresees that detailed 

rehabilitation designs will be done five (5) years before closure to ensure 

that these methods are implemented correctly with the benefit of best 

practice and technology available at the time in future that they are to be 

used. Measures for (1) managing and protecting water, (2) reshaping, top 

soiling and re-vegetation of discard dumps, and (3) ongoing monitoring 

and recording of results for surface water, groundwater, soil quality, soil 

depth, vegetation quality, agricultural production, erosion, geotechnical 

stability as well as analyses of landscape functions are discussed in 

generic terms. With regard to a post-closure management plan for 

rehabilitated areas, post-closure actions will be guided by risk 

assessments and monitoring; the contemplated land use post-closure is 

that of grazing by livestock or keeping a wilderness area. The 

rehabilitation plan will be implemented in a systematic manner by 

following a planned sequence of events, not only restricted to the 

traditional "remove all infrastructure and make safe" principle from bygone 

eras but incorporating ongoing mitigation and remediation measures so as 

to not only return the land to an alternative economical use but also to 

prevent future environmental impacts. 

41.51 As required by the MPRDA, Atha Africa also had to prepare a cost 

estimate for mine closure (page 549-554 thereof). In this regard I must 

')( 
point out that this estimate deals with the estimate for mine cloSure at the 

1 
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end of the operational life of the proposed mine. During that operational 

life there will be an ongoing rehabilitation, mitigation and remediation of 

environmental impacts under the Environmental and Social Management 

Programme (for which a separate cost estimate was provided). The cost 

estimate of some R 5.76 million in this regard is only for mine closure. 

The activities to be funded from this amount are described in the said 

document (Table 17-1 on page 553-554 thereof). 

41.52 Section 19 of this document (page 558-564 thereof) set out the 

conclusion reached by the independent environmental practitioner and I 

respectfully ask the Honourable Court to especially regard the contents 

of those 6 pages of this document as specifically incorporated and 

repeated herein. For the sake of convenience I draw attention to the 

following aspects thereof: 

41.52.1 The purpose of the Final Environmental and Social Impact 

Assessment Report and Environmental Management 

Programme (with its supporting annexures and specialist 

studies) was to enable informed decision-making by the 

DMR and, to this end, not only were the specific concerns of 

the DMR (as well as the DWA) with the original application 

addressed but a number of further specialist studies for the 

alternative service layout were conducted (page 558 

thereof). 
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The quantity and quality of the coal to be mined is a 

significant resource for South Africa, whether it be for local 

use or for the export market, that will provide a welcome 

relief in terms of the current account balance, job creation 

and poverty alleviation (page 558 thereof). 
 

 
41.52.3 

The requirements of section 24 of the Constitution - the 

fundamental right to the environment in terms of which 

everyone has the right (a) to an environment that is not 

harmful to their health or well-being; and (b) to have the 

environment protected, for the benefit of present and future 

generations, through reasonable legislative and other 

measures that (i) prevent pollution and ecological 

degradation; (ii) promote conservation; and (iii) secure  

ecologically sustainable development and use of natural  

resources while promoting justifiable economic and social  

development - have been met in that the needs of the 

environment as well as affected parties have been 

integrated into the overall project management (page 559 

thereof). 
 

41.52.4 In addition to a Mining Right under the MPRDA, Atha Afrra 

would inter alia also require an Environmental Authorisation 

in terms of the NEMA as well as a Water Use Licence in 

 



-108-  

terms of the NWA (page 559 thereof) - I point out that these 

additional requirements are additional instruments for the 

regulation of environmental impacts from mining and for the 

imposition of further and additional mitigation measures. 

 
41.52.5 

EcoPartners recommended, after the alternative surface 

layout was identified and after a careful assessment of the 

risks posed to the heritage, biodiversity and especially 

water resources in the area, that the new preferred surface 

layout be utilised for the proposed Yzermyn Underground 

Coal Mine; in its opinion the benefit of the socio-econornic 

development and the positive impact of coal supply far 

outweigh the potential risk, especially if the mitigation 

measures specified are implemented as required (page 562 

thereof). 
 

41.52.6 A recommendation from the previous independent 

environmental practitioner, to relocate the surface 

infrastructure, was accepted and implemented (page 562 

thereof). 

41.52.7 The recommendation from the previous independent 

environmental practitioner, to minimise the extent of the 

area required for the construction and installatiOn of the 



562 thereof). 
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surface infrastructure, was accepted and implemented: this 

resulted in the total wetland area being disturbed by surface 

infrastructure to be reduced from 33.99 ha to as low as 

10.36 ha, and of that area an area of 5.9 ha of the wetland 

is already transformed through agricultural development 

(page 562 thereof). 

 
41.52.8 

The recommendation from the previous independent 

environmental practitioner, to relocate and reduce the size 

of the discard dump, was accepted and implemented: this 

resulted in a relocation away from wetland areas and a 

reduction in size from 43.6 ha to 16 ha, of which 12.4 ha 

was already ready transformed through agricultural 

development with impact on the wetlands to be managed 

through the mitigation measures specified (page 562 

thereof). 
 

41.52.9 The recommendation from the previous independent 

environmental practitioner, to design the discard dump with 

a composite underline consisting of a synthetic 

geomembrane as well as compacted clay, was accepted 

and further studies, to minimise the volume of discard by 

using or selling some of the material, are ongoing .(page, 
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 41.52.10 The recommendation from the previous independent  

environmental practitioner, to reassess the hydrogeology in 

close proximity to the new surface layout area, was 

accepted and implemented: this new hydrogeology 

assessment was done with a correction of the previous 

model and it indicates a weak connection between the 

shallow weathered aquifer and the deep fractured Aqua 

fires on site; it also indicates that a composite lined discard 

facility is needed to prevent long-term pollution of nearby 

wetlands and that the cones of the water-table draw-down 

in the shallow aquifer is fairly limited (page 562-563 

thereof). 

 41.52.11 The recommendation from the previous independent 

environmental practitioner, to undertake a wetland 

delineation with the proposed new surface layout area, was 

accepted and implemented: the new wetland delineation for 

the alternative layout was used to further inform the design 

and location of the discard dump and the plant pollution 

control dams, thereby reducing further the impacts on 

wetlands (page 563 thereof). 

41.52.12 The recommendation from the previous independent 

environmental practitioner, to develop a OtornlWater 
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management plan that will eliminate run-off of 

contaminated water and retain rainwater harvesting for my 

news, was accepted and implemented: a Stormwater 

Management Plan was done for the entire area, including 

the alternative layout, and all pollution control facilities will 

be designed according to the finding of this report (page 

563 thereof). 

41.52.13 A shorter access road (reducing environmental impacts) 

forms part of the new surface layout (page 563 thereof). 

41.52.14 A number of additional specialist studies were done in order 

to address the concerns by the DMR and the DWA, with the 

recommendations of the various specialist studies only 

enhancing the viability and sustainability of this project 

(page 563 thereof). 

 
41.52.15 

Mining is a key economic sector within the two affected 

municipalities, which face significant challenges in balancing 

the needs of environmental protection with the economic 

and developmental needs of the region: this report therefore 

attempted to describe both the benefits of the proposed 

Yzermyn Underground Coal Mine as well as the associated 

environmental and social sensititities; Where \ 
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impacts are identified, detailed mitigation measures to 

reduce the significant of these impacts are described and in 

the case of positive impacts, measures to enhance such 

positive impacts are provided (page 564 thereof). 

41.52.16 An alternative site layout plan was assessed as part of the 

new submission, with the most significant risk to biodiversity 

significantly reduced because the bulk of the infrastructure is 

to be developed on areas that have already been 

transformed through agricultural development and in respect 

of which the biodiversity in these areas are not pristine or is 

significantly fragmented (page 564 thereof). 

41.53 In view of the foregoing I respectfully submit that the decision to grant 

the Mining Right was clearly based upon much more information and 

site-specific studies than the general instruments concerning the 

environmental status of the way the area. 

42. As far as the specialist studies are concerned, they informed and are correctly 

summarised in the Final Environmental and Social Impact Assessment Report 

and Environmental Management Programme (on page 1-564 of the Record of 

Proceedings) but, for the sake of completeness and as a precaution, I list them 

briefly for the convenience of the Honourable Court with reference to where they 

appear in the Record of Proceedings: 
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42.1 a specialist report on the Air Quality Impact Assessment (page 593-693 

of the Record of Proceedings); 

42.2 a specialist report on the conceptual Stormwater Management Plan for the 

proposed Yzermyn Underground Coal Mine (page 695-714 of the Record 

of Proceedings), and an important mitigation measure to prevent pollution 

or contamination of both service and underground water; 

42.3 the specialist report on biodiversity by NSS (done on the premise of 

flawed hydrogeological groundwater modelling but nevertheless 

commandeered up by the Applicants as support for their case) which 

was used for the previous document (page 1086-1397) and ending its 

executive summary on the following note (own underlining added for 

the sake of emphasis): 

"Even though NSS recommends that the project is a NO GO 

from a Biodiversity perspective, mitigation measures 

have been discussed should the project go ahead"; 

42.4 a specialist report on biodiversity, namely the Faunal, Floral and 

Wetland Ecological Assessment as part of the Environmental Assessment 

and Authorisation Process for a proposed discard dump as part of the 

Yzermyn Underground Coal Mine (page 715-939): the conclusions of the 

floral assessment (page 832-835 thereof), of the faunal assessment (page 

877-876 thereof) and of the wetland assessment (page 936-937 
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thereof) are broadly formulated in similar terms - after conclusion of the 

biodiversity assessment, it was the opinion of the ecologists that the 

proposed activities on the "study area" and/or the proposed discard 

dump development be considered favourably, provided that the 

recommendations listed therein are adhered to; 

42.5 a specialist report on groundwater, namely the Yzermyn Underground  

Coal Mine - Numerical Groundwater Model Report by Delta-H Water 

Systems Modelling (page 940-999 thereof); 

42.6 a specialist report on archaeological, historical and culture heritage-  

related matters (page 1000-1027 thereof) as well as a report on a pre-

feasibility heritage study (page 1399-1444) for the proposed Yzermyn 

Underground Coal Mine; 

42.7 a specialist report on Environmental Noise Impact Assessment (on page 

1028-1084 thereof); 

42.8 a specialist report on the assessment of surface water impacts, namely the 

Yzermyn Underground Coal Mine - Hydrological Assessment (page 1446-

1528 thereof); 

42.9 a specialist report on the Stormwater Management Plan for the proposed 

Yzermyn Underground Coal Mine (page 1529-1560 thereof); 
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42.10 a specialist study on the Socio-Economic Impact Assessment for the 

proposed Yzermyn Underground Coal Mine (page 1562-1623 thereof); 

42.11 a specialist study on the assessment of land use, soil and land capability 

for the proposed Yzermyn Underground Coal Mine (page 1625-1664 

thereof); 

42.12 a specialist study previously done to assess the groundwater impacts, 

namely the Geo-hydrology Impact Assessment for the proposed Yzermyn 

Underground Coal Mine (page 1665-1758 thereof) and which was later 

supplemented by the specialist report referred to in paragraph 41.5 

above once a new and reduced site for the surface infrastructure was 

identified; 

42.13 a specialist study on the assessment of traffic impacts (page 1759-1849 

thereof); 

42.14 a specialist study on the assessment of visual impacts, affecting a sense of 

place (page 1850-1963); and 

42.15 a report on stakeholder consultation (page 2154-2797), which included a 

report in table format dealing with the results of the process of public 

participation during the scoping phase (page 2196-2262) as well as a 

report in table format dealing with the results of the process of public 
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participation during the environmental and social impact assessment 

phase (page 2263-2367), setting out all the issue and concerns of 

interested and affected parties as well as the responses thereto. 

43. Overall the Final Environmental and Social Impact Assessment Report and 

Environmental Management Programme (with its supporting annexures and 

specialist studies) - within the context of the concept of sustainable development 

as found in the NEMA and within the context of the anthropogenic environmental 

management system decreed by the NEMA - thus regarded the Yzermyn 

Underground Coal Mine as an acceptable and desirable development: one that 

will secure ecologically sustainable development and use of natural resources 

while promoting justifiable economic and social development. 

44. This was the main record and information that served before the decision-

maker and upon which the decision was taken to grant the Mining Right. The 

Final Environmental and Social Impact Assessment Report and Environmental 

Management Programme with its supporting annexures and specialist studies 

were submitted to the DMR on 4 March 2014, and the covering letter from Atha 

Africa (page 1966 of the Record of Proceedings) stated the following in a 

nutshell: 

"You will find that significant changes have been made to the surface 

layout of the project to reduce impacts on the wetland areas and should 

address your concerns related to impacts on sensitive 

environments. Updates were also made to the, emergency 

procedure and monitoring procedure; more detail has 

 



 

45.2 At the same time the DEA instructed that the Environmental and. SoCial  
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been added to the rehabilitation plan, specifically the step-by-

step implementation thereof, and the cost of implementing the 

mitigation measures as well as cash flow from which it will be 

recovered has been added." 

45. On 9 April 2014, after the Final Environmental and Social Impact Assessment 

Report and Environmental Management Programme with its supporting 

annexures and specialist studies were submitted to the DMR, officials from the 

DEA conducted an inspection of the site on 9 April 2014 together with 

representatives of Atha Africa and EcoPartners. This was followed up on or about 

16 May 2014 by a letter from the DEA directed to and received by EcoPartners 

(sic) concerning the previous Environmental and Social Impact Assessment 

Report that was submitted to that Department on 9 January 2014, resulting in 

correspondence and an amended application form (annexure 6 to a Notice of 

Appeal on page 433-436 of the papers). 

45.1 The DEA, likewise to the DMR, took issue with the site and the layout that 

was identified for the purposes of the surface infrastructure and on this 

basis rejected the previous version of this document. The DEA agreed 

with the recommendation that an alternative layout design be considered 

and that the proposed layout be reassessed to determine whether both 

environmental and social-economic aspects can be accommodated so 

that the mine can coexist with biodiversity with in a sensitive area. 



 
4 March 2014 (already discussed in paragraph 41 above). 
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Impact Assessment Report must be amended to address a number of 

issues concerning: 

layout alternatives (for the surface infrastructure); 

biodiversity concerns about certain ecosystems, the classification 

of the site under the Mpumalanga Biodiversity Conservation Plan 

(2006) (requiring some ground-truthing), the location of the site in 

a NFEPA, the effect of dewatering activities, the effect of potential 

acid mine drainage, the effect on certain Red Data listed fauna and 

avifauna, and the location of certain parcels of land within the 

Mabola Protected Environment; and 

certain additional requirements, including additional specialist 

studies. 

45.3 I mention in passing that the DEA adopted the stance in this letter that, 

because some of the parcels of land fell within the declared Mabola 

Protected Environment, a "mining licence" (sic) could not be "issued" 

without the express permission of the DEA Minister. I respectfully submit 

that this stance was legally incorrect and fundamentally flawed. 

45.4 Be that as it may, the Honourable Court would have noted that these 

concerns overlapped the concerns of the DMR and the DWA to a large 

extent, which concerns were already addressed to a certain extent in the 

updated version of this document which was submitted to the DMR onn 
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45.5 There is, however, one important distinction to keep in mind. The DMR is 

charged with the responsibility under the MPRDA to consider an 

application fora mining right and, if certain requirements are met, to grant 

such a Mining Right: this is in effect an authorisation to proceed with the 

whole of the project, given in terms of the MPRDA or mining legislation. 

The DEA is charged with the responsibility under the NEMA to consider an 

application for an Environmental Authorisation in respect of certain  listed 

activities, obviously within the context of the whole of the project but 

nevertheless with the focus on those listed activities and not with a view to 

approve or disapprove of the project as a whole. The DWA is charged with 

the responsibility under the NWA to consider an application for a Water 

Use Licence in order to permit a specific water use as defined in section 

21 thereof. I appreciate that Atha Africa has to comply with the MPRDA, 

the NEMA and the NWA as well as any other applicable legislation 

applicable to the Yzermyn Underground Coal Mine and that, absent all of 

these rights, authorisations, licences or other statutory permissions, the 

result may well be that the mining activities cannot commence (or that it 

can commence but without, for example, embarking upon certain listed 

activities for which no environmental authorisation was given). The point 

is, however, that the conduct to be authorised under the different 

legislative instruments differ from legislation to legislation and that each 

decision has to be taken with in its own legislative framework. 

46. In the course of the interaction of Atha Africa with the MEC and the Mpurnalanga 
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Department responsible for environmental affairs at the provincial level of 

government, and based on correspondence already exchanged between the 

parties, Atha Africa directed a further letter to the MEC on 21 May 2014 

(annexure `10ML 7'). In this regard I draw the attention of the Honourable Court 

to paragraph 37 above and to the letter from the MEC dated 31 January 2014 

(annexure 'PT 20°), wherein the MEC, for example, suggested that Atha Africa 

enter into discussions with the Mpumalanga Tourism and Parks Agency and the 

land owners in order to agree on fundamental principles with regard to the 

possible co-existence of mining and conservation within the protected 

environment. In our letter we recorded a number of things, including our 

commitment to ensure the protection of the environment and the biodiversity 

located within the proposed Mining Area. The crux of the letter, however, was to 

take up the invitation from the MEC and the Mpumalanga Department 

responsible for environmental affairs to work together towards a proper and 

balanced solution and, to that end, Atha Africa requested to the MEC to provide 

us with direction and guidance on the most appropriate channel, in the 

Mpumalanga Department responsible for environmental affairs, to follow in order 

to obtain clarification on any specific environmental and/or specific mitigation 

conditions or guidelines of the Mpumalanga Department responsible for 

environmental affairs so that we could include those proposals in the final 

Environmental Management Programme to be approved by the DMR. 

47. On or about 16 September 2014 and in the course of the DEA process,  

I 1 
EcoPartners gave all the stakeholders written notification of the 'following ,  

.,••• • 

it 
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developments regarding the proposed Yzermyn Underground Coal Mine Project 

(annexure 9'): 

47.1 that the DEA had reviewed the report that was submitted in January 2014 

and requested that additional information be addressed; 

47.2 that EcoPartners was now the appointed independent environmental 

practitioner for the project; 

47.3 that a new surface layout has been proposed and additional specialist 

studies were conducted; and 

47.4 that an amended report was available at specified locations for comments 

on or before 27 October 2014. 

I emphasise that this written notification was given in the course of the DEA 

process for the obtaining of environmental authorisation in respect of certain listed 

activities under the NEMA and I remind the Honourable Court that Atha Africa 

embarked upon one combined process in order to comply with the environmental 

requirements of the different statutes, as was explained in paragraph 16 above. 

This was not a stakeholder notification given in the  course of the DMR process 

for the granting of a Mining Right. I mention this because the Applicants conflate 

the two processes: they point to this stakehOlder notification on 16 September 

2014 and then to the granting of the Mining Right 
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by the DMR Director-General on 19 September 2014 whilst there was still time 

to comment until the closing date of 27 October 2014. 

48. On or about 19 September 2014 the DMR Director-General decided to approve 

and grant the application for the mining right in respect of the Yzermyn 

Underground Coal Mine (amongst others, on the basis of the information 

contained in the application for a mining right as well as the totality of the 

environment-related information put before him as discussed in paragraph 41 

above). His decision was conveyed in a letter of 19 September 2014 to Atha 

Africa (annexure 13 to a Notice of Appeal on page 480-482 of the papers), which 

was only received by Atha Africa on 12 November 2014. 

48.1 Paragraph 1 thereof informed Atha Africa that the application for a mining 

right was successful. 

48.2 Paragraph 2 thereof informed Atha Africa that the Regional Manager will 

approve the relevant Environmental Management Programme and sign the 

right (during the notarial execution thereof). In this regard I wish to add that 

this approval and signature are with respect a mere formality and occur 

simultaneously: by this time the DMR had scrutinised every aspect of the 

application and all that remained to be done was to finalise the paperwork. 

The reason for this appears from paragraph 3: at that stage section 23(5) 

of the MPRDA provided that the Mining Right came into effect on the date 

on which the Environmental Management Programme 
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was approved whilst the amended provision currently provides that a 

Mining Right granted comes into effect on the effective date (which is 

defined in section 1 thereof to mean the date on which the relevant right is 

executed). 

48.3 Paragraph 4 thereof directed a number of requests to Atha Africa, amongst 

others with regard to a number of outstanding matters in respect of which 

certain documents or information had to be submitted. All of these 

outstanding matters were attended to, as I have already stated in 

paragraph 18 above. I point out that all these outstanding matters were 

required for the notarial execution of the Mining Right and were not a 

condition for the granting of the right; not that it matters, because those 

documents and information were submitted and the Mining Right was duly 

executed before a public notary. 

48.4 Paragraph 5 thereof contained a reminder of the obligation to timeously 

register the Mining Right with the Mineral and Petroleum Titles 

Registration Office in Pretoria. 

48.5 Paragraph 6 thereof brought the following to the attention of Atha Africa 

and effectively subjected the granting of the Mining Right as well as the 

Mining Right itself to a number of conditions, which I quote for the 

convenience of the Honourable Court: 

"6(i) The granting shall exclude any area that constitutes 
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wetlands. 

(ii) Surface mining or related activity, as well as 

erection/installation of surface infrastructure shall be 

prohibited from taking place in any area that 

constitute wetlands or is deemed to be a sensitive 

environment. 

(iii) The applicant shall formulate proper mitigation 

measures relative to the area in consultation with all 

the other stakeholders/authorities that administer 

matter affecting the environment at National and 

Provincial (Mpumalanga) level. 

(iv) A proper plan/map shall be submitted with a clear 

depiction of such exclusions as indicated on (1) 

above." 

Especially the first two conditions were very general and extremely 

onerous, and would have had the practical effect of preventing any mining 

activities and even underground mining activities. At this stage already, I 

point out that there can be no doubt that there is simply no basis for the 

Applicants to allege that the decision of the DMR Director-General will 

result in unacceptable pollution, ecological degradation or damage to the 

environment, as no mining at all would have been possible under the 

conditions contained in the letter from the DMR Director-General. 

48.6 Paragraph 7 thereof contained the reminder that a failure to comply with 

the foregoing may result in the withdrawal, suspension or cancellation of 

the right in question - I know from my personal knowledge that io date If 

there has not been any such withdrawal, suspension or cancellation of  
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the Mining Right which was granted to Atha Africa. I hasten to add that 

this does not mean that the holder of a Mining Right can immediately 

upon the granting thereof commence with physical mining activities: a 

host of other permissions, consents, licences and authorisations must 

also be in place before that can happen. 

49. On the closing date alluded to in paragraph 47 above and for the purposes of 

the application for environmental authorisation in respect of listed activities in 

terms of the NEMA in process before the DEA, that is on 27 October 2014, a 

number of objections was submitted to EcoPartners in response to the written 

notification of 19 September 2014. 

49.1 The Mpumalanga Tourism and Parks Agency submitted a letter of objection 

to EcoPartners (annexure 9 to a Notice of Appeal on page 446-454 of the 

papers): 

 49.1.1 Instead of dealing with the various listed activities and 

whether or not they should be authorised or not in terms of 

the NEMA, the focus of its objection was on the mining 

proposal as such. 

 49.1.2 The updated version of the report submitted to the DEA 

was criticised on the basis that the information provided on 

the biodiversity sensitivities was allegedly very vague, 
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contradictory and in comprehensive compared to a previous 

study by NSS, which was also described as inadequate and 

vague: firstly, this view was expressed without any 

substantiation; secondly, the further studies done were 

additional to those already done and they supplemented 

each other. 

49.1.3 On the basis that it was allegedly not legal to mine in or 

under a Protected Environment, it was submitted that the 

"mining proposal' should be rejected - misrepresenting the 

tenor of section 48 of the NEMPAA which allows such 

mining with the written permission of the DEA Minister as 

well as the DMR Minister. 

49.1.4 The groundwater modelling by Delta-H is criticised on the 

basis that it gives no indication how the impacts of 

dewatering during the operational phase of the mine will be 

mitigated effectively - this objection was also misconceived 

and I refer the Honourable Court to paragraph 39.12, 

39.16, 39.22, 41.36 and 41.39 above: this impact was 

considered to be insignificant and thus requires no specific 

mitigation measure over and above the other general 

mitigation measures, and any contrary view taken by NSS 

was the result of using a flawed hydrological model. 1 
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 49.1.5 The objection grasped at the potential effect of subsidence  

but left out of account that this potential effect was 

effectively prevented by the mining method to be used, 

namely the bord and pillar mining method which leaves 

behind pillars of coal to prevent any subsidence of the 

surface as explained in paragraph 41.22 above. 

 49.1.6 The issue of post-closure acid mine drainage decant water 

is also raised because the "mitigation of such a devastating 

impact is very vague" - however, as I have already pointed 

out in paragraph 41.26 above, decommissioning and mine 

closure will be based on closure assessment approximately 

five years prior to closure, on the basis of which the 

necessary planning will be completed. We did not have the 

benefit of a crystal ball to predict the future with absolute 

certainty and nobody knows what new or improved 

technology will be available in future. 

49.1.7 The acceptability of the new location and layout for surface 

infrastructure was challenged on the basis of its close 

proximity to wetlands and within a 1 km restricted zone of a 

"critical biodiversity river" contrary to the Mining and 

Biodiversity Guideline (2013) - in this regard the efforts to 

prevent or mitigate impacts on the wetlands, by not only 

4 ; 7  
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opting for another site but also to reduce the size thereof as 

detailed in paragraph 39.2, 39.5, 39.6, 39.8, 41.5, 41.21, 

41.24, 41.40.1 and 41.52.7 above were simply ignored; in 

addition this objection also left under account that the 

Mining at Biodiversity Guideline (2013) was a guideline; 

lastly this objection superficially concentrated on close 

proximity only, without any attempt at identifying potential 

environmental impacts to be considered or assessed for 

their significance. 

49.1.8 Another objection was based on the environmental status 

of the area, on the premise of which a general argument 

about the scope of the impact on biodiversity and the 

cumulat ive effect of  mining for an ecosystem was  

advanced: firstly, there was no indication of precisely what 

area was under consideration (the large-scale area used in 

environmental planning or the target area for the mining 

project); secondly, the claim that the "threatened terrestrial 

ecosystem status" is that of "endangered', is contradicted by 

annexure 3 to a Notice of Appeal on page 407-422 and 

especially by Figure 2 on page 414 thereof, depicting the 

terrestrial biodiversity significance of the Mabola Protected 

Environment (which, according to paragraph „43 ofl the 

Founding Affidavit was a motivation submitted by the 
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Mpumalanga Tourism and Parks Agency): the proposed 

Mining Area clearly falls within the category of "Important 

and Necessary" and/or the category of "Least Concern" 

located just north of the dark belt. 

 49.1.9 The last objection advanced the argument that an 

abundance of coal elsewhere in South Africa does not 

justify the mining of coal in a sensitive biodiversity area and 

this should be prevented in order to adhere to section 24 of 

the Constitution: firstly, Atha Africa does not have mineral 

rights in respect of the coal elsewhere in South Africa but is 

vested with those rights in respect of the prospecting area 

and/or the mining area; secondly, section 24 of the 

Constitution contemplates a balance to be found between 

the three pillars of the concept of sustainable development, 

as does the definition thereof in section 1 of the NEMA; and 

thirdly this objection assumed incorrectly that the status of 

the area in question as a "sensitive biodiversity area" 

trumps a development such as the Yzermyn Underground 

Coal Mine in that area - this, by the way, also seems to be 

the approach of the Applicants in this review application. 

 49.1.10 This letter concludes with a summary of all the Oleged 

protective legislature measures of the study site in a table 

‘U; 
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format. All of those measures attribute a special status to 

the area in question, clearly on a large scale and without 

taking into account the site-specific details or the actual 

characteristics of the area in question. Furthermore that 

status does not per se impose a categorical and absolute 

prohibition against mining but triggers an awareness of the 

environmental sensitivity of the area, to be taken into 

account when mining is authorised and when imposing 

stricter and/or more stringent regulatory or mitigating 

measures upon mining activities. The claim in this letter, 

that this area has been identified as one of the few 

Biodiversity Priority Areas where any form of mining should 

be avoided, is therefore false and not correct. 

 
49.1.11 

In conclusion I wish to point out that in paragraph 88 and 

155-161 of the Founding Affidavit the Applicants rely on 

the contents of this objection in order to challenge the 

decision to grant the Mining Right; however, this 

objection was not one submitted in the course of the 

DMR process  but was one submitted in the course of 

the DEA process. 
 

49.2 The World Wide Fund South Africa (known by the acronym WWF,SA and its 

famous Panda logo) also submitted a letter of objection to EcoPartne\rs 
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(annexure 12 to a Notice of Appeal on page 471-479 of the papers): 

49.2.1 I repeat what I have stated in paragraph 49.1.11 above: 

although the Applicants also rely on this letter in paragraph 

89-91 and 156-161 of the Founding Affidavit in order to 

challenge the decision to grant the Mining Right, this 

objection was also one submitted in the course of the 

DEA process and was not one submitted in the course 

of the DMR process. 

49.2.2 This letter of objection was largely a cut-and-paste job of 

which the contents is essentially identical to the contents of 

a previous objection submitted on 27 September 2012 

(annexure 11 to a Notice of Appeal on page 462-470 of the 

papers) to WSP Consultants, when they started the 

combined process referred to in paragraph 16 above. 

49.2.3 To put this letter in contact, I remind the Honourable Court 

that this letter was purportedly written in response to a 

stakeholder invitation to comment before 27 October 2014 

on the amended report as prepared for submission to the 

DEA in compliance with the instructions and requirements 

of DEA (referred to in paragraph 47.1 above): this letter, 

\ 

however, did not comment on the amended report and 
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apparently ignored the new information and additional 

specialist studies. Thus, for example, the WWF-SA 

selected the NSS report on the assessment of the 

biodiversity with its recommendation of a "novo option" 

despite the fact that the underlying flaws with the 

hydrological model and with the assumption of the link 

between the two aquifer systems were pointed out in the 

additional specialist study on biodiversity (as discussed in 

paragraph 4t39 and 41.40. above). 

49.2.4 This letter of objection therefore added nothing-to the 

ongoing investigation and debate but regurgitated old 

issues and information that were already processed. 

49.3 Both these letters of objection were prernis.ed Can an' diosyncratic concept 

of sustainable development and ignored the. nthropogenic core of the 

environmental management system of the South African positive law, as 

created by environmental legislation and consistent with section 24.and 

other provisions of the Constitution. 

49.4 In this regard I must not be misunderstood. To demonstrate and pursue .a 

serious concern for the environment and the biosphere, making life and 

human existence possible on this planet, is a noble calling and Atha Africa 

is most definitely also aware of and committed to its environmental. 
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obligations and responsibilities. However, the harsh reality is that in 

modern societies humankind cannot exist without a reliable supply of 

electricity (which is overwhelmingly and globally derived from financially-

affordable fossil fuels such as thermal coal) and cannot function properly 

without ongoing development and production as drivers for the economy, 

which in turn unlocks the potential for employment and the pursuit of a 

good life on a social level. Inevitably there will be and is a tension, not 

only internationally between developed and developing countries but also 

nationally between the rich and the poor, between protecting the 

environment and promc:iting development. It is this harsh reality, which is 

universally experienced by all modern societies, that resulted in the dual 

"Grunclnorm" (German) or "sinkern" (Afrikaans) of the South African and 

other environmental management systems in foreign jurisdictions under 

environmental legislatiGn, namely its anthropogenic point of departure 

and its foundation in the concept of sustainable development. 

49.5 Accordingly and on the basis as set out in the foregoing paragraph, 

respectfully submit that these objections as well as the stance adopted 

by the Applicants in the founding papers are fatally flawed because of 

its partisan and myopic approach to this matter. 

50 The aforesaid objections (mentioned in paragraph 49 above) together with 

other objections received and with responses thereto as well as the updated 

Environmental and Social Impact Assessment Report, were then submitted to 
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the DEA during or about late October 2014 for a consideration of the application 

for the environmental authorisation of certain listed activities under the NEMA. 

I presume that the approval of the application for the granting of a mining right 

under the MPRDA was somehow communicated to the independent 

environmental practitioner, EcoPartners. Even before we as the directors of 

Atha Africa learned of this outcome (on 12 November 2014), the firm Scientific 

Aquatic Services already started to delineate the wetland boundaries in respect 

of the proposed surface infrastructure on or about 7 November 2014, as was 

required by condition 6(iv) of the letter of 19 September 2014 (annexure 13 to 

a Notice of Appeal on page 480-482 of the papers, dealt with in paragraph 

48.5 above), and finished therewith on or about 9. December 2014. 

52.As I have stated, Atha Africa only received the notification that the Mining Right 

for the Yzermyn Underground Coal Mine has been approved and granted in 

terms of the. MPRDA on 12 November 2014, whereupon we. immediately 

analysed and considered the implicatiens of the various conditions imposed in 

paragraph 6 of the letter of 19 September 2014 (annexure 13 to a Notice of 

Appeal on page 480-482 of the papers) for the financial viability and success. of 

the project. 

52.1 If these conditions meant that Atha Africa could only mine a small portion 

of the available coal reserve, then an investment of hundreds of millions 

of Rand did not make sense and would not be feasible: in that event the 

, 
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proposed development will then not be a sustainable one because of 

the economical or financial leg or pillar of the concept of sustainable 

development. 

52.2 'During-the course of: his analysis and consideration, we also revisited the 

need for a discarded dump with the associated wash plant to beneficieito 

the run-of-mine coal and its effect on the financial viability of the mire. 

Originally the discard dump was located outside the prospecting right 

boundary and on wetlands with a planned size for the discard dump only 

of some 37.33 ha. Then a new location at Kromhoek 93 HT within the 

prospecting right area and reduced to 24.86 ha, together with other 

surface infrastructure of 22.40 ha, was selected. This was replaced with a 

new location and a reduced area for the surface infrastructure, including 

the discard dump and the wash plant, en an area identified on Portion 1 

of the Farm Yzermyn 96 HT. •Forthis new location, proposed layout and 

reduced area the various additional specialist studies and assessments 

were undertaken. 

52.3 At this point in time (November 2014) and with all the information then 

available, Atha Africa then decided to eliminate the discard dump with its 

associated wash plant from the project. We have the available option of 

contracting with third party, already operating a lawful wash plant for the 

lawful beneficiation of coal Within close. proximity from the -Yzermyn 

Underground Coal Mine,. under consideration should we wish to have any 
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of the run-Of-mine coal beneficiated and/or washed so that a better 

quality coal can then be made available to the market, should that be 

required., We are confident, however, that the quality of the coal reserve 

in question is such that we can satisfy the requirements of the market 

without necessarily having to make use of this option. The. end result was 

a reduction of the total area regOired for the surface infrastructure layout 

to an area of 22.40 ha on Portion 1 of the Farm Yzermyn 96 HT, which 

presented the best pratticable environmental option (Which is defined in 

section 1(1) of the NEMA as the option that provides the most benefit or 

causes the least damage to the environment as a whole, at a cost 

acceptable to society, in the long term as woU as in the short term) 

52A The beneficial arid  positive impacts cif this •elimineto„n  from an 

environmental perspective should be obvious to all concerned: all of the 

adverse impacts associated  with the discard dump, including  the threat 

of  potential  pollution to the water resources  would  be immediately 

eliminated and, because the project wouldne longer require a wash plant 

the impact on the water resources  and the related wetlands would be 

significa nareduced. 

Against this background and having concluded that some of those conditions not 

only failed to achieve the proper balance between the environmental, 

economical and social legs or pillars of the concept of sustainable developmen 

but also threatened the viability or feasibility of the whole Yzermyn Underground' 
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Atha Africa, we obtained legal advice and then decided to request the DMR that 

an amendment of some of those conditions be considered. To this end I directed 

a letter dated 19 November 2014 to the Regional Manager: Mpumalanga Region 

(annexure `PML 9') and, given that this letter resulted in the impugned decision of 

the DMR Minister taken on 14 April 2015, 1 pause to deal in some detail with this 

letter: 

53.1 In this letter the acronym AVV (for Atha Africa Ventures) was used to 

refer to Atha Africa, 

63.2. This letter was written in the context of section 103(4)(b) of the MPRDA, 

which stipulated in effect that the DMR. Minister may at any time withdraw 

or amend any decision made by the. DMR Director-General, being a 

person who exercised a delegated power when granting the Mining Right 

in question, subject however to the proviso that no existing rights of any 

person shall be affected by such withdrawal and amending of a decision. 

53.3 At the outset Atha Africa stated the following: 

"As a starting point, AAV is committed to adhere to ail 

cond►tions listed in the Granting Letter annexed to the letter 

dated 12 November, 2014 ('the Granting Letter'), except for 

some of the conditions imposed under paragraph 6 of the 

Granting Letter. In the ensuing paragraphs AA V will 

provide you with Or 
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bonafkle and best endeavours to motivate why certain of 

the current conditions, notably the conditions imposed 

under paragraphs 6(i) and 6(10 of the Granting Letter, 

are impossible to abide by if AAV. must adhere to the 

strict interpretation of the wording used in the relevant 

paragraphs. 

Our sincere request is that you give due consideration to 

erhending the current paragraphs 6(1) and 6(ii) conditions 

of the Granting Letter, based on the following motivation:" 

53.4 I then proceeded in that letter to deal first with the condition contained 

in. paragraph 6(i) of the: letter of 19 September 2014, which I repeat 

fOr the convenience of the Honourable Court: 

"(i) The granting shall exclude any area that constitutes 

wetlands." 

In respect of this condition, I drew the following to the attention of 

the Regional Manager: Mpumalanga Region: 

53.4.1 1 submitted (in paragraph 1.1 and 1.2) that the wording of 

this condition was ambiguous and, as it stood, posed a 

significant risk to. the entire Yzerrnyn Underground Coal 

Mine Project, since that wording failed to recogniSe that 

the total mining activity should be regarded as a 3D (three-

dimensional) activity: a total exclusion of areas constituting 

wetlands can be interpreted to mean that Mining and 

 .
 ? 
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infrastructure activities are prohibited in all surface areas 

within and in close proximity to wetlands as well as in the. 

underground portion  of the YZermyn Underground Coal 

Mine where there are surface wetlands on top; furthermore it 

should be noted that the entire Yzerrnyn Undergroand Coal 

Mine would consist of of undergound mining of coal by using 

the beard and pillar mining method, with the result that there 

will be no.surface mining as well as zero subsidence. 

The dilemma of Atha Africa was thus that on the one 

hand a Mining Right was granted but on the other hand a 

condition was imposed which practically made mining 

impossible and thus defeated the whole purpose of the 

exercise. 

53.4.2 I drew attention (in paragraph 1,3) to the fact that during the 

extensiye assessment of the impacts that the proposed 

mining activities might pose to the wetland areas, it was 

(amongst others) found that the impact of the proposed 

mining activities., which will take place in an already, 

previously disturbed wetland area, fell within the boundaries 

of recognised guidelines and that the proposed mitigation 

measures would in fact result in an initial further disruption, 

but eventually in an improvement of the already diSturbed. 
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wetlands after closure. 

53,43 I further drew attention (in paragraph 1.4 and 1.5) to the 

fact that during the assessment process of the application 

for a mining right, the Mabola Protected Environment was 

declared and that, as part of that declaration process, 

Portion 1 of the Farm Yzermyn 96 HT was specifically 

excluded from the Mabola Protected Environment so that 

the required surface infrastructure of the Yzermyn 

Underground Coal Mine could be accommodated there: on 

this. basis I submitted that the decision of the MEC (as 

ultimate regulatory custodian of the environment in 

Mpumalanga) decision to exclude Portion 1 of the Farm 

Yzermyn 96 HT from the intended declaration of the 

Mabola Protected Environment in its entirety, for purposes 

of all relevant surface infrastructure of the mine, also had to 

be taken into consideration. 

53.4.4 In view of the foregoing I requested (in paragraph 1 .6) 

that the DMR considered amending this condition to 

read as follows: 

"The granting shall exclude surface areas for 

development of surface infrastructure outside 

Portion I of the Farm Yzermyn 96 HT', 
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53.4.5  I concluded (in paragraph 1.7) by reminding the Regional  

Manager of our commitment to implement the best practical 

environmental mitigation measures and that as a result we 

had already agreed to amend our Mining Work Programme 

in that the planned "residue stockpile" (the technical 

definition of a discard dump under the MPRDA) will be 

removed from the programme at a result of Which the 

mining project will have no physical disturbance of channel  

valley wetlands., and, in addition, the limited disturbance  to  

seep wetlands will be confined to the historically-disturbed 

wetlands -1 again pointed out that the mitigation measures 

proposed to enable the best functioning of the. wetland will 

initially disturb the (already disturbed) wetland to some 

extent but that the future impact brought about by these 

mitigation measures will ultimately result in an improvement 

of the current functiOning of the wetland. 

53.5 I next dealt in that letter with the condition contained in paragraph 6(i) of the 

letter of 19 September 2014, which I repeat for the convenience of the 

Honourable Court: 

"(11) Surface mining or related activity, as well as 

erection/installation of surface infmtructure shall 

be prohibited from taking place in any area that 

constitute wetlands or is deemed to be a 

sensitive environment." 
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In this regard I remind the Honourable Court of our best efforts to re-

locate the.. surface infrastructure and to reduce the area of the site 

required for these surface facilities, resulting in a significant reduction of 

environmental impacts but nevertheless had to include a. small area of 

wetlands (of which a person was already disturbed by past agricultural. 

activities). Furthermore even experts differ on precisely where the 

boundaries of a wetland are and the provision, that an area may be 

"deemed' to be a sensitive environment opened up a can of worms: 

there was a plethora of possibilities of who had to deem an area to be a 

sensitive environment and in terms of what criteria or document the 

area had to be so deemed. This condition was therefore, with respect, 

impractical. 

In respect of this condition, I drew the following to the attention of the 

Regional Manager: IVIpum.alanga Region: 

53.5.1 1 reminded the Regional Manager (in paragraph 2.2) that 

Atha Africa had to comply with the statutory provisions of 

the GN 704 Regulations, promulgated under the NWA 

specifically to regulate the use of water or impact on water 

resources (including wetlands) by mining activities y  

underlying hypothesis was that these statutory provisions 

already provided a clear and practical regulatory framework 

to achieve the very same purpose that this condition sought 
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to achieve, 

53.5.2 I then submitted (in paragraph 2.3 and 2.4) that the wetland 

area to be diSturbed was smell in comparison with the 

larger wetland area for the catchment; in addition a large 

portion of these wetlands have been pristine (but no 

longer was, as was supported by the wetland specialist 

who did the assessment); I also stated the intention of 

Atha Africa to submit an application, based on the 

findings of the wetland specialist, to the DVV.A (as the 

custodian of all water resources of the country) for an 

exemption from certain provisions of the GN 704 

Regulations and obtain necessary approvals and/or 

exemptions in terms thereof prior to commencement of 

any mining operations on. the relevant mining area. 

53.5.3In view of the foregoing l requested (in paragraph 2.5 thereof) 

that the DMR considered amending this condition to 

read as follows: 

"Surface mining or related activities, as well 

as the construction, erection or installation of 

surface infrastructure shall be subject to the 

Applicant (AA V) obtaining the required 

exemption and/or any other approvals to 

comply with the relevant provisions of GN R. 
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704, promulgated under the National Water 

Act, Act 36 of 1998, from the Department of 

Water and Sanitation," 

2.6 I explained (in paragraph 2,6 thereof) that the 

essence of this request was that the DMR 

considered granting the Mining Right to Atha 

Africa on the basis that we would be permitted to 

disturb certain specified wetlands in line with the 

GN 704 Regulations - in other words, our proposal 

was that the impractical DMR regime imposed by 

or under this condition be replaced or substituted 

with the regulatory framework of the GN 704 

Regulations under the auspices and control from 

the DWA (which, after all, was the custodian of all 

water resources in South Africa and the specialist 

Department in this regard); this would also allow 

some regulatory flexibility and this, as well as our 

future intentions concerning exemptions, we were 

duty-bound to point. out to the DMR so as not to 

mislead the decision-maker. 

53.6 The third aspect I touched upon in this letter was a request that the 

proposed environmental mitigation measures should be considered 

together with the potential socio-economic impacts and benefits of the 
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Yzermyn. Underground Coal Mining Project. 

53.6.1 This was essentially a request that the relevant 

decision had to be informed by the doctrine of 

sustainable development. 

53.6.2 I pointed out (in paragraph 3.1) that, in addition to the 

environmental factors already dealt with in the letter, Atha 

Africa confirmed its commitment to be a responsible miner 

who will implement effective .mitigation measures to 

manage any potential impact on the environment but also 

confirmed its commitment to create real and definite socio-

economic benefits to the region, as well as to contribute to 

the national interest. of South. Africa in driving the 

sustainable development agenda. 

53.6.3 I confirmed our further commitment (in paragraph 3.2) to 

become a potentially valuable partner to the Mpumalanga 

Provincial Government (and to assist in fulfilling the 

mandate and objectives of the Wakkerstroom Biodiversity 

Development. Plan as well as the Comprehensive Rural 

Development Programme so as to address poverty in the 

Mpurnalanga Province) and to create opportunities fOr 

individuals to participate fully in the economic, social and 
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political life of the Country. 

53.6,4 l also recorded (in paragraph 3.3) our proposed (and 

preferred) approach: to work together with the DMR and 

all other relevant Departments in order to develop a 

sustainable co-existence model between mining and 

conservation, undertaking a combined radical revision of 

past strategies, take the success stories from these .past 

strategies and introduce a strengthened, long-term 

mutually benefitting sustainability strategy and action plan 

which; through innovative linkages, will be aligned with 

national, provincial and local government biodiversity and 

sustainable development planning priorities. 

At all relevant times, from the beginning and throughout, 

Atha Africa sought to find a reasonable balance betWeen 

social, economic and environmental factors underscoring 

and informing sustainable development within the.existing 

legislative framework; we do not believe that it is proper or 

correct to play these factors of against each other as if the 

One could trump the other. 

53.6.5 In the premise of the foregoing I then stated the belief t)f 

Atha Africa (in paragraph 3.4 and 3.5), namely (I) that (with 
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in and subject to the constraints of the .environmental 

governance framework) its own Mining and Integrated 

DevelopmentPlanning Process was clearly aligned with the 

National and ProVincial Development Plans and Policies in 

that our planning process sought to invest in the mining, 

manufacturing or beneficiation and energy sectors, which 

we believe would place the Mpu melange Province and the 

National Economy on a positive growth path; and (2) that 

our approach was aligned With government's advocacy to. 

promote Public-Private Partnerships as a strategy to kick-

start and support development in social and economic 

service delivery programmes in line with the ideal of 

delivering a better life for all South Africans. 

63.6.6 I then concluded (in paragraph 3.6) with our sincere belief 

that allowing Atha Africa to operate within the framework of 

the proposed amendments to these two conditions, Atha 

Africa will be in a position to responsibly mine the 104 

million tons of the in situ  proven coal reserve in the 

Yzermyn Underground. Coal Mine, for which we have 

planned to spend initial capital of some R 950 million from 

which some R 12.94 billion of revenue; generated over the 

first the 10 years of the project, will be spent under various 

heads (logistics, mining services, contractors etc) within *le 
• 
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Republic of South Africa In addition and as a direct result 

(pointed out in paragraph 3.7), the mine. will create an 

estimated 550 direct  job gpportunities, will ensure that 

some R 1 billion is spent on developin.g the mine, will 

ensure an income stream to government in respect of 

royalties, rates and taxes as well as ensuring that socio-

economic growth opportunities are provided to the region 

in terms of the commitments made under Our Social and 

Labour Plan, catering for skills development programmes, 

training and local economic development projects. I also 

predicted with certainty (in paragraph 3.8) that the lifestyles 

of ordinary people in the area will be improved as 

disposable income will become more available and at the 

same time cautioned that this spetifiC mining environment 

was a complex syStem requiring a multitude Of skills; 

however, this was :an opportunity for independent 

contractors to. create those skills and support. the Mine. 

53.7 I ended the letter by expressing the. unqualified acceptance of Atha Africa 

that the DMR supported the. Yzermyn Underground Coal Mine. 

(manifested by'the granting of the Mining Right) and that the wording of 

the two aforesaid conditions may have been the result of an effort to 

protect the environment rather than an -attempt to frustrate the. project 

and stopping the development; in this spirit I expressed the .hopejhat the 
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DMR would review our proposed amendments to those conditions 

favourably so that we.could reach a mutually-acceptable, 

reasonable and practically implementable set. of conditions. 

.53.8 I repeat that in substance and in essence the proposal and request 

contained in this letter of 19 November 2014 (annexure.'PlVIL 9') was 

that the impractical DMR regime imposed by or under this condition be 

replaced or substituted with the regulatory framework of the GN 704 

Regulations under the auspices and control from the DWA: I then 

believed and I now submit that the DMR Director-General erroneously 

imposed those conditions without realiSing the implications thereof and 

our letter was simply aimed at achieving a correction of this error. 

53.9 Moreover one should not forget that in terms of section 23(6) of the MPRDA 

a Mining Right is subject to the MPRDA, the MPRDA regulations, any 

relevant law, the terms and conditions stated in the Mining Right and the 

prescribed terms and conditions - it is not as if the environmental impacts 

of mining activities are regulated and manage only and solely within the 

parameters of any conditions contained within a letter recording 

the decision to grant an application for a mining right. 

54, The nod important event in the chronology is a meeting that was held at the 

Wakkerstroem Country Inn on or about 23 January 2015. This was a meeting 

.between Atha Africa and the Land-Owners Association of the Mabola Protected 
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Environment ("the Land-Owners Association") designated as the relevant 

Management Authority in terms of section 38(2)(b) of the NEMPAA in 

Mpumalanga Provincial Notice 20 of 2014). 

54.1 For the convenience of the Honourable Court, I attach a copy of the draft 

minutes of this meeting, attached as annexure 'PT 22' hereto, Having 

attended that meeting, I confirm that those draft minutes are a true and 

correct reflection of what happened at this meeting. In addition these 

draft minutes were prepared shortly after that meeting was held and are 

in effect a contemporaneous recording of the events thereat 

54.2 The purpose of this meeting was, as the MEC had suggested, for Atha 

Africa and the Land-Owners Association to have discussions so -as to 

arrive at conditions under which the Yzermyn Underground Coal Mine 

could operate in a manner which would be compatible with the 

management objectives of the Land-Owners Association. As transpired 

during this meeting, however, the Mabola Protected Environment was 

Simplyuted by the Land-Owners Association as an instrument to frustrate 

and prevent all coal mining in, on or under their properties. 

54.3 I respectfully ask the Honourable Court to regard the contents of these 

draftminutes (annexure 22') as incorporated herein and I confirm the 
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54.4 According to the draft Management Plan of the Land-Owners Association 

as presented at that meeting, mining was regarded. as incompatible with 

the management of the. Mabola Protected Environment; its objective -18 

stated categorically that no mining Would be allowed (despite the fact 

that, the very same legislation under which this Protected Environment 

was created, allowed in section 48(1)(b) of the NEMPAA that commercial 

mining or related activities in a protected environment was possible with. 

the written permission of the DEA Minister and the DMR Minister): 

54.5 i on behalf of Atha Africa presented our latest site layouts, and then 

presented and discussed the direct impact thereof on the wetlands;. the 

categorical. response- from the Land-Owners Association was that they 

remained opposed to the proposed mine and will stay opposed to it until 

compatibility with their management  plan could be proven. 

54.6 At one stage I was even accused of acting against the Constitution, to 

Which I took serious exception. The meeting showed all signs of 

degenerating into a legal debate, but luckily things calmed down. We all 

then agreed that the case of Atha Africa was a special one, because we 

had a prior prospecting right and our application for a mining right was 

accepted by the DMR before the Mabola Protected Environment was 

declared as such - in this spirit everyone concerned also agreed that we 

need to find ways of-existing harmoniously. 
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54.7 Various other environment-related questions were asked and answered.. 

At no stage did anyone request a copy of the correspondence in terms of 

which our Mining Right was granted and, given the agenda as well as the 

discussions at this meeting, neither the. need nor the opportunity came 

about to discuss our application for ari amendment of the conditions upon 

which the Mining Right was granted. The: allegation on behalf of the 

Applicants in paragraph 101 of the Founding Affidavit, that such a copy 

was requested but refused, is with respect not only false but constitutes 

inadmissible hearsay that should be struck or disregarded.. In this regard 

I point out that the deponent for the Applicant did not attend this meeting 

and there is no confirming affidavit attached to the founding papers from 

anyone that attended this meeting, 

54.8 The outcome of this meeting was that, .because the management plan 

was still in draft,. it would be premature to discuss the operational 

conditions for the mine at that stage. Atha Africa undertook to present a 

detailed risk assessment and costing exercise to the Land-Owners 

Association for their scrutiny during the ensuing weeks, as a basis for 

developing operational conditions for the mine, with the next meeting to 

be in March 2015 for-finalising those conditions. 

55. The detailed risk assessment and costing exercise that Atha Africa undertook 

to provide to the Land-Owners Association: was forwarded. on 6 February<,2015 

to Brian Morris of the Mpumalanga Tourism and Parks Agency and Others Linder 
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cover of the email and letter attached as annexure 23' hereto. They were  

provided with a table itemising all impacts and risks (numbered item 1-243) 

and colour-coded to indicate the severity of an uncontrolled impact; the 

mitigation measures for each of the risks or impacts, together with the costing 

thereof where the expense fell outside the realm of general day-to-day Mining 

activities which are funded separately, were given to them. We hoped that this 

information would enable them to assess the requirement for site-specific 

conditions and take an informed scientifically-based decision in the best 

interest of all parties. I do not attach these tables in view thereof that they were 

dealt with in paragraph 41.45 above and - are already part of the Record of 

Proceedings. 

56. t goes without saying that the events at the meeting of 23 January2015 caused 

considerable concern on the part of Atha Africa concerning the motives of the 

Land-Owners Association. As a result we directed a letter dated 5 February 2015 

to the MEC, of which letter a copy is attached as annexure 'PT 24' hereto: 

56.1 In that letter we canvassed the history of tome correspondence, resulting 

there in that the DEA informed Atha Africa already in June 2014 that the 

development of any mining conditions will be undertaken as a joint effort 

by the. Mpumalanga Tourism and Parks Agency, the Mpumalanga 

Provincial Department responsible for environmental affairs and the Land-

Owners Association. 
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56.2 In this letter we recorded that we struggled since October 2014 to arrange 

a meeting betWeen these parties, and when this meeting resulted on. 23 

January 2015 we were really surprised to learn that no environmental 

mitigation conditions or proposed measures had yet been formulated by 

these parties; in fact, they only presented a draft management plan 

slapped together two days before the meeting. We also recorded that. at. 

this meeting the other parties, clearly in an attempt to.draw attention away 

from their own failure to prepare for the meeting, demanded a detailed 

risk assessment and costing on the impacts and mitigation measures for 

the Yzermyn Underground Coal Mine - despite the fact that this 

information and documents have.been continuously available in the 

public domain and in fact were made available months ago for these 

parties to comment upon, They in fact purported to comment thereon. 

Yet, now it was being used as a pretext-for delaying the matter, 

56.3 We pointed out to the MEC that, since engaging these other parties from 

November 2012, the discussion had always been hijacked away from the 

scientific and rational discussion of mining and mitigation measures to the 

emotional stance that they simply do not want mining in that area. 

56.4 A tirade by a representative of the Mpumalanga Tourism and Parks 

Agency, one Frans Krige, in an e-mall of 29 January 

2016, was also drawn to the attention of the MEC. 

 



56.5 After touching briefly on some aspects related to the concept of sustainable 

development, we informed the MEQ'how great our shock was to be 

confronted with the extremely opinionated and biased response by 

representatives of the Mpumalanga 'Tourism. and Parks Agency, which 

totally disregarded the developmental objectives which prompted the 

initial exclusion of Portion 1 of the Farm Yzermyn 96 HT from the 

declaration of the. Mabola Protected Environment especially after Atha 

Africa had already brought some $ 50 million into this country for this 

investment and planned to bring in another additional ~f 70-75 million for 

the development of the proposed mine.. 

56.6 We also communicated to the MEC our ability to positively demonstrate that 

we have taken note of even the minutest concerns of the stakeholders, 

proMpting us to reduce our mining footprint by more than 80% when 

compared to the initial proposal; in return for this effort, we have only 

received unscientific, unsubstantiated and uninformed comments and 

criticisms from the Mpurnalanga Tourism and Parks Agency and its 

partners, whose sole purpose seems to be to frustrate this mining 

development. We stated, without fear of contradiction, our ability to 

successfully demonstrate that the impact on wetland's will not lead to the 

desertification and drying-up of the wetlands; that water security win not be 

an issue; and that all other concerns have been adequately mitigated as 

canvassed in the various Environmental Social Impact Assessment and/or 

Environmental Social Management Programme 
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reports already in the public domain. 

56.7 In the result we requested the MEC in this letter that we would greatly 

appreciate it if her office could intervene in this matter by facilitating a 

constructive engagement which could rationally discuss the issues, 

impacts and mitigation measures for the. Yzermyn. Underground Coal 

Mine so as to derive suitable conditions for mining operations within a 

protected environment (which we have been pursuing since May 2014 but 

to no avail). 

57. As result of our request, the MEC called an intervention meeting that was held 

on 10 FebrUary 2015 to discuss the issues raised in our letter of 5 February 

2015 (annexure 'PT 24'). I personally attended that meeting together with a few 

scientific advisors and our attorney of record on behalf of Atha Africa. Also 

present at that meeting, besides -the MEC, were officials from the DEA and 

representatives of the Mpumalanga Tourism and Parks Agency (including the 

Chairperson and the Chief Executive Officer thereof). The outcome of this 

meeting was that the Mpumalanga Tourism and Parks Agency hadto go 

through the detailed risk assessment and costing exercise together with the 

other information that Atha Africa had already provided to it (as discussed in 

paragraph 55 above) and had to respond ("must") within four (4) weeks if they 

found the proposed Mitigation measures to be unsatisfactory. Needless to say, 

no such response came forth arid I therefore Infey,„,from this failure  to  

respond, that our proposed m tion measures were indeed found to  
• 
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satisfactory by  the Mpumalanga Tourism and Parks Agency and its 

associated parti s (some of which are  Applicants now  before Gault. 

58. After the Mpumalanga Tourism and Parks Agency was reigned in by the MEC., 

the Centre for Environmental Rights ("the CER", later becoming the attorney 

of record for the Applicants in this application) became -involved for the first 

time and it is clear, with the benefit of hindsight, that the Applicants then 

embarked upon an all-embracing strategy to try and prevent the Yzermyn 

Underground Coal Mine from becoming a reality. A -salvo of correspondence 

followed, inter ails the following: 

58.1 a letter of 23 February 2015 directed to the Regional Manager: 

M.purnalange Region of the DMR (annexure 14 to a Notice of Appeal on 

peg • 483-484 of the papers), requesting certain information - 

 58.1.1 including a copy of any letter confirming that the Mining 

Right has been granted without any mention that this had 

allegedly been requested from Atha Africa but refused; and 

 58.1.2 pertaining to the written permission required from both 

Ministers under• section 48(1)(b) of the NEMPAA; 

58.2 a letter of 23 February 2015 directed to the DEA (annexure IQ'), 

l 
requesting certain information pertaining to the written perrhission 
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required from both Ministers Under section 48(1)(b) of the NEMPAA; 

58.3 an e-mail of 24 February 2015 directed to the DWA (annexure `1311i1L11*), 

requesting certain information pertaining to any Water Use Licence for the 

Yzermyn Underground Coal Mine; and 

58,4 -a request to EcoPartners for certain information and documents, which 

was re-directed to me on 2 March 201.5 and requesting a copy of the 

letter confirming that the Mining. Right has been granted - again without 

mentioning the alleged refusal at the meeting of 23 January 2015 by Atha 

Africa to provide a copy of that letter. 

The declared purpose for this- exercise was to ledge an administrative appeal 

against the granting of the Mining Right in terms of section 96 of the MPRDA. 

On 3 March 2015 CER obtained a copy of the letter granting the Mining 

Right directly from the DMA. (annexure 18 to a Notice of Appeal on page 

490-493 of the papers)-. 

60. On 3 March 2015 Atha Africa directed a further letter to the MEC; of which letter 

a copy is attached as annexure 'PT 25" hereto, This letter was written 

against the background and in the context. of section 39. of the NEMPAA: 

60.1 The relevant part of section 39 of the NEMPAA, dealing with the  
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preparation of a Management Elan for a Protected Environment, provides 

as follows (own underlining added for the sake of emphasis): 

4(2) The management authority assigned ... must,  within 

12 months of the assignment; submit a management plan 

for the protected area to the MEC for approval_ 

p When preparing a management plan for a protected 

area, the management authority concerned must consult 

municipalities, other organs of state, local communities 

and other affected parties which have an  interest in the 

area. (01 A management plan must take into account any 

applicahle aspects of the integrated development plan of 

the municipality in which the protected area is situated." 

80.2 Firstly; no. such Management Plan was submitted In time to the MEC 

for approval and, to the best of my knowledge, no such Management 

Plan has to date been submitted .or approved n• respect of the 

Mabola Protected Environment. Under the circumstances this can 

Only be a deliberate ..delay. 

603 Secondly, neither the Land-Owners Association or any other entity or 

person involved in the development of such Management Plan has 

consulted with Atha Africa on the preparation of such a Management 

Plan, despite the subjective knowledge of all concerned that. Atha Africa 

was not only a party with an interest (and in fact with vested rights in the 

nature of a limited real right) in the area but would be affected by such a 

Management Plan. Under the circumstances this can only mean Opt we: 

 



were deliberately ignored. 

60.4 Thirdly, such a Management Plan had to take into account the relevant 

aspects of the Integrated Development Plan of the local authority 

concerned: I know from information obtained during the course of this 

whole process since 2012 that Integrated Development Plans are.. also 

based on the concept of sustainable development and would seek a 

balance between environmental, economic and social factors with 

developments that would address the pervasive poverty in South 

African. society, Neither with the draft Management Plan presented at 

the meeting of 23 January 2015 nor at any time thereafter have I seen 

any indication whatsoever that this compulsory requirement. has been 

complied with. 

.60.5 Under the circumstances Atha Africa was faced with a situation in terms 

of which the various landowners owning property within the Mabola 

Protected Environment in- secret and behind our back prepared a 

Management Plan which was clearly aimed at torpedoing the Yzermyn 

Underground Coal Mine. Development 

60.6 This letter therefore requested the MEC to terminate the designation 

of the Land-Owners Association as the Management Authority of the 

Mabola Protected Environment, not only because there was alp 

irreparable breach of trust but also because of our reasonable 
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apprehension of an abuse of powers. 

61. Another letter from Atha Africa to the MEC, dated 9 March 2015, followed and a 

copy thereof is attached as annexure. 'PT 26' hereto. That letter confirmed that. 

the Mpemalanga Tourism and Parks Agency renege on the agreement that 

was. reached at the intervention meeting of 10 February 2015 and provided no. 

feedback with regard to the proposed mitigation measures and that,. despite 

repeated attempts by Atha Africa to have the draft minutes of the meeting held 

on 23 January 2015 (annexure 22')-finalised, our requests were ignored. 

62. On 1 April 2015 and in terms of section 96(1) of the MPRDA, the Applicants 

lodged and served a Notice of Appeal (annexure. 'PIK 1') with the DMR Minister 

for an administrative appeal against the decision of the DMR Director-General to 

grant the Mining. Right in question to Atha Africa; at the same time, the 

Applicants requested a decision from the DMR Minister (under section 96(2)(a) 

thereof)that.the adMinistratiVe decision, to grant the Mining Right, be suspended 

pending the finalisation .of that administrative appeal. 

62.1 The granting Of the Mining Right was not suspended at any stage 

because this administrative appeal got overtaken by events, to be 

dealt with more fully herein below. 

62.2 The administrative appeal was in summary founded upon three grounds, 

then dubbed grounds of appeal but now dubbed grounds of review 'nit is 
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application: (1) that on all available  evidence (sic) the indication is that 

mining will result in unacceptable pollution, ecological degradation or 

damage to the environment contrary to the peremptory requirement of 

section 23(1)(d) of the MPRDA (with reference to a single report, namely 

the one by NSS dealt with in paragraph 41.39 and 41.40 above); (2) 

that the written permission required in terms of section 4.8(1)(b) of the 

NEMPAA, to conduct commercial mining in the Mabola Protected 

Environment, had not been obtained; and (3) that the Mining Right was 

granted in respect of properties that enjoyed a particular status in terms of 

various instruments under the environmental legislation. 

62.3 The Applicants attached a number of documents to the aforesaid Notice 

of Appeal, including some of the letters of objection that surfaced 

during the combined procest referred to in paragraph 16 above; 

interestingly enough however, they did not touch directly or indirectly 

upon. the. comprehensive reports, epOdelist studies and additional 

specialist studies that were already before the DMR and, in complete 

disregard of the constitutional foundation for the concept of sustainable 

development as well as the enactment thereof in the NEMA within a 

framework of an anthropogenic environmental management system, 

they only advanced the environmental perepeOtive whilst they ignored 

the social and economic perspective of the proposed development. 

63 On 2 April 2015 a further letter from CER was directed to the DMR Mini ter 
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(annexure 16') but there is no indication in the founding papers whether, 

and if 'so when, this letter was received by the DMR Minister: This letter does not 

form part of the Record of Proceedings made available by the DMR. This letter 

purported to informed the DMR Minister that the Applicants have subMitted an 

administrative appeal against the granting of the Mining Right an.d that, because 

of the alleged "extreme environmental sensitivity of the area", the Applicants 

have simultaneously lodged an application for the suspension of the Mining 

Right pending the outcome of the administrative appeal. The DMR Minister is 

then requested, pending the final determination of whether the grant of the 

Mining Right to Atha Africa was lawful, not to take any steps to consider, 

evaluate ordecide any application for written permission to conduct commercial 

mining in the Mabola Protected Environment in terms of section 48(1 )(b) of the 

NErvIPAA.. The DMR. Minister is also requested to consider and determine the 

application for suspension of the.Mining Right pending the final determination. of 

whether the granting thereof to Atha Africa was lawful. The strategic purpose of 

this letter appears to be to preVent the commencement of actual mining by Atha 

Africa for as long as possible. 

64. In a letter dated 14 April 2015 (annexure 'Pin 17') the DMR Minister 

informed Atha Africa of his decision, in terms of section 103(4)(b) of the 

MPRDA, to amend the decision of the DMR Director-General, 

64.1 With regard to the manner in which the DMI Minister normally takes such 

a. decision in the ordinary course of business within the DMR, I le* the 

 



Honourable Court to the standard practice and procedure already 

explained in paragraph 7.5.5 above. 

64.2 Paragraph 1 of this letter stated that the DMR- Minister "hereby' (in other 

words, by means of the letter itself) amend the decision made by the 

DMR Director-General on 19 September 2014, namely to grant a Mining 

Right to Atha Africa subject to the conditions contained in the granting 

letter, 

64.3 Paragraph 2 of this letter states that "this" (in other words, the letter itself) 

serves to inform Atha Africa that the application for a mining right to mine 

coal in respect of a number of properties has been granted in terms of 

section 23(1) of the MPRDA and that the Regional Manager will prepare 

the final copies of the right to be signed. The current mine plan, only 

involves (1) Portion 1 and the Remaining Extent of the Farm Kromhoek 

93 HT, as well as (2) the Farm Goedgevonden 951T (all falling within the 

Mabola Protected Environment) together with (3) Portion 1 of the Farm 

Yzerrnyn 96 HT, which has specifically been excluded by the MEC to 

accommodate Atha Africa's mining operations. 

64.4 Paragraph 3 of this letter notified Atha. Africa that the Regional Manager 

will approve the relevant Environmental Management Programme and 

sign the Mining Right (on behalf of the DMR Minister). In this regard I 

refer the Honourable Court back to paragraph 7.5.5 above, wh‘rein I 
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dealt with the standard procedure when a matter (such as the 

withdrawal or amendment of a previous decision under section 

103(4)(b) of the MPRDA) is referred to the DMR Minister and the 

involvement of the Regional Manager andfor the officials or experts of 

the DMR in briefing the DMR Minister by way of an internal 

memorandum. In addition paragraph 4 of this letter notified Atha Africa 

that, in terms of section 23(5) of the MPRDA (as was applicable at the 

time) the Mining Right came into effect on the date on which the 

Environmental Management Programme was approved and that the 

mining activities of Atha Africa had to commence within one year of the 

effective date in terms of section 25(2)(b) thereof. 

84.5 Paragraph 5 of this letter again referred to certain outstanding matters 

and in this regard I repeat what I have already stated in paragraph 18 

and 48.3 above. Despite having been complied with, some allegedly 

outstanding matters were again requested in the first subparagraph (but 

numbered 4,1 (sic), clearly copied and pasted from the letter of 19 

September 2014 by the DMR Director-General. granting the Mining Right 

(annexure 13 to a Notice of Appeal on page 480-482 of the papers). In this 

paragraph Atha Africa was also requested to make arrangements for the 

public notary, an authorised representative of Atha Africa and a witness to 

be present and attend the signing of the Mining Right "once the 

aforesaid outstanding matters were verified" and an execution date has, 

been finalised by the DMR. The Mining Right was notarially ex.ecOtedon 
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28 June 2016, on which date the Environmental Management 

Programme was also approved in terms of the MPRDA (as appears from 

paragraph 72 below) and these events, with respect, confirm and 

corroborate that the allegedly outstanding matters were attended to. 

Since the notarial execution thereof, the signed and executed Mining 

Right has been lodged with the Mineral and Petroleum Titles Registration 

Office in Pretoria and was registered on 28 September 2016. 

64.6 Of crucial importance for the purposes of this matter is the contents of 

paragraph 7 of this letter, in which the DMR Minister - after noting the 

provisions of section 23(6) of the MPRDA - stated three conditions that 

would be applicable: 

 64.6.1 Section 23(6) of the .MPRDA stipulates that a Mining Right 

is subject to the MPRDA, any relevant law, the terms and 

conditions stated in the right and the prescribed terms and 

conditions and is valid for the period specified in the right, 

Which period may not exceed 30 years. 

 64.6.2 In subparagraph (i) thereof, the DMR Minister instructed 

that Atha Africa m4 t et commence with mining pperations 

prior to the obtaining of a Water Vse Lice ce from the 

DWA; such a Water Use Licence is applied for and issued 

under the NWA. The purpose of the NWA, acco6dirig to 
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section 2 thereof, is to ensure that the. Nation's Water 

resources are protected, used, developed, conserved., 

managed and controlled in ways which take into account a 

number of factors, amongSt others: redressing the results 

of past racial and gender discrimination, facilitating social 

and economic development, proteoting aquatic and 

associated ecosystems and their biological diversity, and 

reducing and preventing pollution and degradation of water 

resources. I respectfully submit that this was a reasonable 

and practical condition to impose, given that the DWA is a 

specialist Department responsible for protecting the. water 

resources of the Republic. of South Africa (including 

wetlands). The DWA on 7 July 2016 granted and issued a 

Water Use Licence to Atha Africa in terms of the NINA 

(annexure 'PT 2' hereto). 

64.6.3 In subparagraph (ii) thereof, the DMR Minister instructed 

that Atha Africa may not commence with mining operations 

prior to the obtaining of an Environmental Authorisation 

from the DEA in terms of the NEMA, In this regard, the 

Environmental Authorisation required in terms of the NEMA 

was in actual fact one required from the Mpumalanga 

Department responsible for environmental affairs in view of 

the fact that we have reduced the scope and extent of the 

 



amended in terms of section 103(4)(b) of the MPR 

  
 

mining operations operations to such an extent, in order to 

prOperly accommodate all the environmental concerns, that 

Africa Africa was no longer proceeding with a number of 

listed activities. That Environmental Authorisation to Atha 

Africa for various listed activities under the NEMA was. 

approved on or about 7 June 2016 (annexure 'PT 1'). Again 

this was a reasonable and practical condition to impose, 

given that it involved a specialist Department responsible for 

environmental affairs (albeit at a provincial level). 

64.6.4 In subparagraph (iii) thereof, the DMR Minister instructed 

that Atha Africa must comply with all other related 

legislation before the commencement of mining: An 

example of this is the necessary written permission, 

obtained from the DEA Minister and the DMR Minister, to 

conduct commercial mining or related activities in the 

Mabola Protected Environment (annexure 'PT 3'). 

64.6.5 None of the conditions, imposed by the DMR Director-

General in paragraph 6 of his letter of 19 September 2014 

(annexure 1:3 to a Notice of Appeal on page 480-482 of 

the papers), were repeated in this letter and it is in this 

regard that the granting of the Mining Right was effectively 
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granting of the. Mining Right per se stood unaffected but the 

impractical and unworkable conditions were replaced 

with a sensible, 'reasonable and rational alternative. 

64.7 The internal memorandum, that was prepared for the convenience of the 

DMR Minister [REFERENCE) by officials from-the OMR, requested the 

DMR Min ister"to consider withdrawing" the decision of the DMR Director-

General "to amend certain conditions of the granting of a mining right' to 

Atha Africa (in paragraph 1 thereof, This memorandum identified the 

conditions in question and referred to the interaction between the DMR 

and Atha Africa in this regard, wherein the stance of Atha Africa was that 

these conditions amounted to an effective refusal of the Mining Right 

granted to Atha Africa; internal departmental consultations with the 

Directorate of Legal. Services is then recorded, which Directorate 

supported a proposal to revisit those conditions but this could not be done 

by the DMR Director-General because he was the original decision-Maker 

(and was functus officio), so That a "new submission with reviewed 

condition was drafted". (in paragraph 2). The recommendation was that 

the DMR Minister, in terms of section 103(4)(b) of the MPRDA,. withdraw 

the decision by the DMR Director-General and substituted by a decision 

to grant that Mining Right subject to the new condition that Atha Africa 

obtain a Water Use Licence, obtain an Environmental Authorisation and 

comply with all the other related legislation before the commencement of 

mining. 
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64.8 In view of the foregoing I respectfully submit that a proper understanding 

and construction of these events should be that in substance the 

granting of the Mining Right was amended in that the original conditions 

were replaced with the new condition but in form the original letter 

containing the decision to grant the Mining- Right subject to certain 

conditions was substituted by a new letter granting the Mining Right 

subject to a hew condition. What the DMR Minister in effect that, was to 

(Withctraw and amend' the previous decision as contemplated by section 

103(4)(b) of-the Constitution. From a practical perspective this is very 

sensible because the whole decision as it currently stands is now 

contained in. one document or a letter,. instead of having to deal with the 

potential confUtion of having to separate letters with different conditions. 

65.. l note from the founding papers that CER submitted various requests for access 

to information to the DMR, the DEA and the DWA on or about 16 April 2015. 

66. In a letter of 24 April 2015 from Atha Africa to the Chief Director: Legal Services 

of DMR (annexure 41:0101., 19'), we responded to the Notice of Appeal and the 

request for a suspension of the Mining Right pending the outcome of the 

administrative appeal (annexure `10N1L. 1'), referred to in paragraph 62 above. 

In brief we pointed out that the Original decision of the OMR Director-General 

was substituted by a decision of the DMR Minister, against whose decision there 

was no administrative appeal. In a nutshell the attempted appeal and request for 

interim suspension of the Mining Right were overtaken by events. 

 



 

67. Most remarkably one of the most fervent opposers to the Yzermyn Underground 

Coal Mine, the Mpumalanga Tourism and Parks Agency, changed its attitude 

by way of a letter. of 8 September 2015. A copy of that letter is attached as 

annexure 'PT 27* hereto: In that letter the Mpum.alanga Tourism and Parks 

Agency provided its final comments and went on record to state: 

67.1 that it recognised the need for sustainable economic development ad, 

the protection of the environment and biodiversity; 

67.2 that the DEA MiniSter and the DMR Minister should in conjunction review 

all -existing Mining Rights within protected areas and proposed conditions 

under which they may continue - the Mpymalanga Tourism and Parks 

Agency remains a commenting authority in this regard and the ultimate 

decision, of whether mining will be permitted within a Protected 

EnvironMent, rests with the two Ministers; 

67.3 that, should the Environmental Impact Assessment Report be approved 

by the DEA and the DMR, then that report will form a basis for the 

conditions under which the mining could take place within the Mabola 

Protected Environment; and 

67.4 s ould Atha Africa satisfy`the requirements pf the PEA and the DMR, 

then the Momalan_ga Tourism and Parks Agency will support the  

application. 
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I refer the Honourable Court back to what I have stated in paragraph 67 

above. I am not aware of any response from the Mpumalanga Tourism and 

Parks Agency or any of the Applicants, since February 2015 to date, showing or 

demonstrating (other than by way of unsubstantiated and/or emotional claims 

or allegations) that the preventative, mitigatory and rehabilitative measures are 

in any respect inadequate or flawed. 

68. Accordingly  the Mpumalanga Tourism and Parks Agency, which is the 

official implementation agent for the Mpumalanga Department responsible 

for environmental affairs and for all practical purposes  the official 

custodian of the Mabola Protected Environment with its biodiversity,  is no 

longer against the proposed Yzermyn Underground Coal Mine but, Atha 

Africa having satisfied the requirements of the DA and the DMR, now 

supports thejroject.  

69. After some other correspondence and events which I need not discuss for the 

moment, the litigation in this matter commenced during September 2015. 

70. Given the stance adopted by the Applicants in respect Of section 48(1)(b) of the 

NEMPAA, I need to deal with a further development after September 2015. In a 

letter of 3 May 2016, a request from Atha Africa 'Was directed to the DEA: 

Minister in terms of section 48(1)(b) of the NEMPAA, of which letter a copy is  

attached as annexure 28' hereto. 
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70.1 Atha Africa first explain briefly how it came about that it was granted a 

Mining Right for the Yzermyn Underground Coal Mine and then 

recorded that, because a part of the Mining Area falls within the now 

declared Mabola Protected Environment, the DEA Minister was the 

competent authority in terms of section 48 of the NEMPAA to decide 

whether to permit mining within a protected environment. 

70.2 The attention of the DEA Minister was drawn to the specific provisions of 

section 48 of the NEMPAA, and it was pointed out to her that she was not 

only the competent authority for issuing the written permission required, 

but was also required after consultation with inter alia the DMR Minister to 

prescribe the necessary conditions under which mining operations may 

continue. 

70.3 The motivation for this request was contained in .an anne..xgre and 

appendices to this letter of reques 

70.4 In conclusion a number of things were. pointed out to the DEA 

Minister in this letter of request. 

703 it was pointed out that the proposed mining development has the 

potential to produce 225 million tonnes of coal per annum during its 

estimated life of mine of 15 years; this development would bring in an 

approximate $ 100 million of foreign development investment, geneia 
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approximately 550 jobs and generating R 12.94 billion through job 

creation, transportation and logistics, tax and royalties, mining 

services and other opportunities. 

70.6 It was pointed out that the proposed development would provide an 

opportunity to address the objectives of the National Development Plan in 

terms of the creation of decent jobs, sustainable resource management 

and speeding up inclusive growth in one of the most economically and 

socially depressed areas of Mpumalanga Province, 

7[1.7 It was pointed out that in the view of Atha Africa it would be reasonable 

to permit mining in the protected environment and it was possible to 

maintain a balance  between the economic needs on local, provincial and 

national level as well as the environmental protection and conservation of 

a valuable blodiversity area. For this view Atha Africa relied on the 

motivation that was attached to this letter of request. 

70.8 In the premise the DEA Minister was requested to give Atha Africa 

permission under section 48(1)(b) of the NEMPAA to mine within the 

Mabola Protected Environment. 

70.9 Annexure 1 to this letter of request contained the written motivation by 

Atha Africa in support of the request to the DEA Minister. Part of that 

motivation was that the Integrated Development Plans of the local 
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authority regarded coal-mining as a solution to the growing poverty and 

identified maintaining a balance between the economic needs :and 

environmental protection and. conservation as a challenge. Another point 

was that such a balance Was possible and thatthe.Y.4ertnyn Underground 

.Coal Mine can indeed co.-exist with the Mabola Protected Environment, 

This motivation also contains an.evaluation of the proposed development 

against the national interest: (1.) the value of this mineral resource for the 

economy; (2) the creation of.small, medium and micro enterprises; (3) the 

effective use of areas already transformed; (4) the limited impact on water 

resources; (5) the limited impact on biodiversity; (6) the limited impact on 

ecological functioning and the mitigation measures proposed in respect 

thereof; (7) the limited impact on wetlands on the area; (8) the absence of 

any significant archaeological or paleontological discoveries; (9) the 

insignificant impact on air quality; and (10) the need for further 

environmental authorisation for any other potential development. The 

motivation then ended of with.e demonstration that allowing the Yzettnyn 

Underground coal Mine in the Mabola Protected Environment will not be in 

conflict with the purposes for declaring that protected environment: most of 

the affected area was already transformed ordisturbed; suitable mitigation 

measures and continuous monitoring systems will provide protection to the 

area; specialist studies concluded that the natural resources can be 

sustainably used with the recommended mitigation Measures in place; but 

in  the final analysis  the broader .national, economic and social interests of 

South Africa tobenefit from sue .mining 
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far outweigh he potential detriment to the environment. 

70.10 The various appendices provided further information, detail and 

corroboration for the. submissions that were made as part of the 

motivation in annexure 1 to the letter of request. 

71. Another significant development after September 2015 was the granting of an 

Environmental Authorisation for the. listed activities that remained relevant for the 

restructured and re-planned Y2errriyn Underground Coal Mine and requiring 

such authorisation in terms of the NEMA. I have already attached a copy. ef that 

Environmental Authorisation as annexure 1" hereto: This Environmental  

Authorisation was received under cover of a letter from the ivlpumalanga 

Department responsible for environmental affairs dated 7 June 2016. under the 

Signature. of the Chief Director: Environmental Affairs: 

71.1 The various listed activities for which environmental .authorisation was 

granted, are. listed in paragraph 2 of the Record of Decision. These are 

essentially the activities required for the construction of the adit and the 

surface infrastructure on Portion 1 of the Farm Yzermyn 96 HT. 

71.2 Paragraph 3 of the Record of Decision contains the conditions under which 

this Environmental. Authorisation was granted. In paragraph 3.1&9 the 

scope of the authorisation is clarified. Paragraph 3.10-3.14 deal With the 

possibility of an adminiStrative appeal against the enviroritnental 
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authorisallon. 

.71,3 The conditions for the management and monitoring of the activities are 

set out in paragraph 115-3.16. These two important conditions provide 

as follows: 

"3.15 The Environmental Management Programme (EMPr) 

for the Best Environmental Option submitted as 

part of the Application for EA 'is attached in the 

Amended EIR dated January 2015) must be 

amended and submitted to the Department for 

written approval prior to the commencement of the 

activity. Once approved, the EMPr must be 

implemented and adhered to. The EMPr must be 

amended to include: 

 3.16.1 a copy of the surface infrastructure layout 

plan for the mine, as per Annexure 2; 

 3.15.2 Maintenance Management Plan for the  

maintenance of biodiversity sensitive areas 

including wetlands located within the surface 

boundary area indicated in Annexure 2 

must: be drawn up with the input of a 

suitably qualified and experienced wetland 

and biodiversity specialist; 

contained mitigation measures to ensure the 

integrity of those biodiversity sensitive 

features located within the surface 

infrastructure boundary area which Will not 

be directly impacted on by the placement of 

the mining surface infrastructure; 

( 
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define all the wetlands that will not be directly 

affected by the development and which are to 

be included as part of the no-go area; and 

a map indicating all no-go areas that have 

been identified for the development. 

3.16 The Environmental Control Officer as appointed 

shall be responsible for the establishment and 

management of the Environmental Management 

Committee (EMC), that shall be established for the 

construction and operational phase of the project. 

 3.16,1 The EMC shall consist of, inter Oa, 

representatives from the Department of 

Mineral Resources, Department of Water 

and Sanitation, Department of 

Environmental Affairs (Legal and 

Authorisations), Mpurnalanga Tourism and 

Parks Agency, Department of Agriculture, 

Rural Development and Environmental 

Affairs (Compliance Monitoring and 

Enforcement), Mabola Protected 

Environment Management Authority and 

Pixley Ka Serne Local Municipality; 

 3.16,2 The Members of the EMC must be approved  

by the Department in writing prior to the 

commencement of the activity; 

 3.16.3 The purpose, outcomes, role and functions of  

the EMC must be submitted to the 

Department for approval prior to the 

commencement of the activity; 

 3.16,4 The MEC shall be responsible for: 

the ongoing and continuous development of 

the EMPr; 
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monitoring adherence and compliance to 

the approved EMPr; 

making necessary amenthnehts to the EMPr 

es and when required." 

In a nutshell these two conditions created a very specific mechanism for 

the management of any potential environmental impacts, A dedicated 

and approved Environmental Management Programme Report("EMPt) 

would .be the yardstick for environmental management under the 

supervision and control of an independent E.nvironmentai Management 

Committee ("EMC") composed of officials from various departments as 

well as representatives of interested and affected parties. This will not be 

a case where Atha Africa is left to develop and implement its own 

management programme without any direct supervision and control: in 

effect Atha Africa will be allowed to mine with the EMC carefully watching 

and scrutinisinci each and every activity over the shoulders of Atha Africa 

for compliance with the EMPr. 

71.4 In terms of Condition 3.17 and 3.18 Atha Africa must appoint a suitably 

experienced independent Environmental Control -Officer, before the 

commencement of any authorised activities, for the construction phase of 

the development, that will have the responsibility to ensure that the 

.mitigation and/or rehabilitation measures and recommendations referred 

to in this authorisation are implemented, and the responsibility to ensure 

compliance with the. provisions. of the EMPr. 
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71.5 The said Environmental Control Officer must, in terms of Condition 3.20, 

keep a record of all .activities on site, problems identified, 

transgressions noted and a schedule of tasks undertaken by him or 

her; furthermore the said Environmental Control Office shall remain 

employed until all the rehabilitation measures, as required for 

implementation, are completed and the site is ready for operation. 

71.6 Condition 3.22-3.26 impose obligations with regard to the recording of 

certain information and reporting to the Mpumalanga Department 

responsible for environmental affairs. 

71.7 A number of specific conditions. are also imposed (Condition 3.31-3.63). I 

only refer to some of them.. Condition 3.31 requires written permission in 

terms of section 48(1)(b) of the NEMPAA prior to the commencement of 

construction. Condition 3.32 requires a Water Use Licence before any 

activity requiring such a licence may commence. Condition 3.33; 3.34 

and 3.35 impose buffer zones. Condition 3.37 confirms. that the discard 

dumps and associated wash plant no longer form part of this 

Environmental Authorisation. Condition 3.38 requires quarterly audits of 

the wetlands by a wetland specialist, to be tabled for discussion at the 

EMC meetings. Condition 3.40-3.48 are all concerned, directly or 

indirectly, With the protection of surface water and underground water. 

Condition 3.49-3.53 are concerned with dust and- other emissions: 
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71.8 There can, with respect, be no doubt that the conditions imposed by way of 

this Environmental Authorisation (annexure 'PT 1') subject to the 

Yzermyn Underground Coal Mine to a very strict• and/or stringent 

environmental management regime (consistent with the purpose of 

NEMPAA) which will ensure that the environmental impacts of this 

project will either be prevented, or to the extent that they are not 

preventable then mitigated, and lastly remediated or rehabilitated so as to 

keep those impacts to the absolute minimum. 

72. In a letter of-28 June. 2016, from the Regional. Manager to Atha Africa, we were 

informed that our Environmental Management Programme has been approved in 

terms of section 39(4) of the MPRDA. A copy of this letter is attached as 

annexure 'PT .29* hereto. I point out that this is a separate Environmental 

Management Programme for mining.operations, approved ►under the MPRDA, 

than the one for authorised listed activities referred to in paragraph 68 above and 

which- had to be approved by the Mpumalanga Department responsible for 

environmental affairs in terms of the NEMA. A copy of the approved MPRDA 

Environmental Management Programme is attached as annexure TT 30' hereto. 

I also point out that I am not aware of any objections that were lodged with the 

DMR and/or the Regional Manager against the approval of the EnvironMental 

Management.PrograMme. Under the circumstances the Regional Manager was 

properly delegated to take the decision to -approve our Environmental 

Management Programme .0n the same date, namely 28 June 2016., the Mining 

Right was also notarially executed and I attach a copy thereof as annexure 

 



(section 21(i) thereof); and 
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`PT 31' hereto. I may add that, in the meantime, CER has lodged an ad min 

istrative.appeal in terms of section 96 MPRDAagainat the.decision of the 

Regional Manager to approve the Environmental Management Programme. 

73. Under cover of a letter of 17 August 2016 from the KZN Regional Office of the 

DWA (already attached as part of armexure 'PT 2'), Atha Africa also received a 

copy Of the Water Use Licente that was issued by the DWA to Atha Africa for 

the. mining. of thermal coal.at the•Y4ermyn Underground Coal Mine, including 

the establishment of services and infrastructure that will include pollution control 

darns, water separation systems, a sewerage treatment plant and a water 

treatment plant. 

73.1 The said Water Use Licence was issued for the following nwater 

uses`` as described in section 21 of the. NWA: 

• taking water from a water resource (section 21(a) thereof); 

impeding or diverting the flow cif water in a watercourse 

(section 21(c) thereof); 

discharging waste or water containing waste into a water resource 

through a pipe, canal, sewer, sea outfall or Other conduit (section 

21(f) thereof); 

disposing of waste in a manner which May detrimentally 

impact on a water resource section. 21(g) thereof); 

altering the bed, hanks, course or characteristics of a watercourse 
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removing, discharging or disposing of water found underground 

if it is necessary for the efficient continuation of an activity or for 

the safety of people (section 21(j) thereof), 

73.2 The said Water Use Licence recorded (in paragraph 6 on the description 

of the activity licensed) that Atha Africa has been granted an exemption 

only from regulation 4(a) and (b) of the. GN 704 Regulations, which 

provides that no person in control of a mine or activity may: 

 73.2.1 locate or place any residue deposit, dam, reservoir; 

together with any associated structure or _any other 

facility within the 1:100 year flood-line Or within a 

horizontal distance of 100 metres from any watercourse 

or estuary, borehole or well, excluding boreholes or wells 

drilled specifically to monitor the pollution of groundwater, 

or on water-logged ground, or on ground likely to become 

water-logged, undermined, unstable or cracked; and 

 73.2.2 except in relation to a matter contemplated in regulation 10 

[which is not applicable), carry on any underground or 

opencast mining, prospecting or any other operation or 

activity under or within the 1:50 year flood-line or within a 

horizontal distance of 100 metres from any watercourse 

or estuary, whichever is the greatest. 
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All the other provisions of the. ON 704 Regulation:, mostly aimed at a 

system for separating clean water from dirty wateG remained in place. 

73.3 In. appendix I to the Water Use Licence a number of general conditions 

were imposed. Appendix 11 authorises the taking of water. Appendix IIl 

specifies and authorises two other water uses, and then impose 

comprehensive and elaborate conditions for carrying out and completed 

all the activities related to those water uses. I also dO not wish to repeat 

each and every condition unnecessarily and I ask that those conditions be 

regarded as specifically incorporated herein. Those conditions covers 

reporting to the authorities, protective measures (for sto mwater 

management and erosion control; for preventative measures in respect of 

structures, construction site and materials.; for water quality; for the flow 

regime; for riparian and in-stream habitat, both with regard to vegetation 

and morphology; and for biota), rehabilitation and management measures, 

monitoring and reporting measures, and measureswith regard to pollution 

prevention, incidents and malfunctions. Appendix IV does the same with 

two other water uses (including prescripts for the quality of water 

containing waste to be discharged, after treatment if necessary, and 

allowing water containing waste to be used for dust suppression proVided 

certain standards are met) whilst appendix V covers the last two. 

73A The conditions and measures contemplated by this. Water Use Licence 

(annexure 2) are also very strict and/or stringent, d they 
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comprehensively provides for the protection of the water resources. 

(including the wetlands) as Well as for the prevention of pollution. 

74. Both the aforesaid. Environmental Authorisation (annexure 'PT 1') as well as the 

aforesaid Water Use Licence (annexure, 'PT 2') are further corroboration and 

confirmation that the mining activities of the Yzermyn Underground Coal Mine, 

in terms of the granted right in question, will not result in unacceptable pollution, 

ecological degradation or damage to the environment. 

75. Shortly after 21 November 2016 1, in my capacity as the Senior Vice President 

of Atha Africa; received a letter from the DEA, signed by both the DEA Minister 

(on 20 August 2016) and by the DMR Minister (signed on 21 November 2016), 

A copy of that letter is already attached as annexure 'PT 3'). For the sake of 

clarity I wish to add that Atha Africa directed its letter of request of 3 May 2016 

(annexurOPT 26') to the DEA Minister but we have not directed a similar letter 

separately to the DMR Minister. Obviously we were aware that the two Ministers 

had to consult on the Metter. In this letter both Ministers recorded their positive 

decision to grant Atha Africa permission in terms of section 48(1)(b) of the 

NEMPAA to mine in the Mabola Protected Environment, Attached to that letter 

and part.of the annexure hereto, were the written permission and reasons for the 

decision that was taken. 

75i. Condition 6 required the appointment of an experienced independent 

Environmental Control Officer with the responsibility to ensure that the 
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conditions referred to in this permission were implemented. 

75.2 Condition 8 required quarterly compliance reports demonstrating the 

compliance status on the conditions or requirements of this pertnisSion 

and the EMPr approved by the Wilmalenge Department responsible for 

environmental affairs. 

75.3 Condition 13-35 imposed a number of specific conditions, some of which. 

are:: that a "Plant Rescue and Protection" plan for conservation important 

species had to be compiled so that those plants could be identified and 

transplanted (condition 13); that no storrnwater generated as a result of 

the development may be channelled directly into any wetland or a 

watercourse, but all surface run-off must be managed,. and cleaned where 

applicable, prior to entering any natural drainage system or 

wetland so as not impact on natural hydrology ormorphology of the  

watercourse (condition 15); that the increase in downstream flows as a 

result of the developMent must be mitigated by retaining stormwater until 

after peak flows (condition 19); that an EMC must also be established 

(condition 31); that a suitably qualified wetland specialist must carry out 

quarterly audits of the wetlands after having ascertained a comprehensive 

baseline audit of the wetlands in the area (condition 32-33); and that 

quarterly compliance reports demonstrating compliance status on the 

conditions or requirements of the Environmental Management Plan and 

the Environmental Authorisation had to be provided to both the DEA and 
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the DMR. 

75.4 Annexure 1 contained the reasons for this decision. In reaching the 

decision, the following findings were made, namely (own underlining 

added for the sake of emphasis). 

 75.4.1 firs,tly,. that the 'Yermyn. Underground Coal Mine has 

received other required authorisation from relevant Organs 

of State which have jurisdiction in respect of the activity, 

including the Water Use Licence, the Mining Right, the 

approved Environmental Management Plan, and the 

Environmental Authorisations these decisions include 

measures to minimise impacts on environmental resources; 

 75.4.2 secorli;ily, that the mining activity will ngt compromise the 

m.anagement  objectives of the Mabola Protected  

Environment as stipulated in the draft Mabola Protected 

Environment Management Plan; 

 75.4.3 thirdly, that the Mining and Biodiversity Guidelines (2013), 

signed by both Ministers, support the development of the 

cou_ntry'sieseurces in a manner that will minimise the 

impact  we f mining on  the country's biediversity and 

ecosystem services; 
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75.4.4 fourthly, that potential impacts have been clearly highlighted 

and the proposed mitigation of impacts identified and 

assessed in the updated versions of the Environmental 

Management Programme and the Environmental 

Impact Assessment Report (which, as have pointed out 

in paragraph 33 above, was submitted to the DEA on or 

about 9 January 2014), which  adequately curtailed the 

identified impacts: and 

75.4.5 lastly, this written permission further included specific 

conditions to ensure that the mineral resources are 

developed in art orderly and ecologically sustainable 

manner while promoting justifiable social and economic 

development, thus giving effect to the provisions of section 

24 of the Constitution as well as the environmental 

management principles of section 2 of the NEMA.. 

In view of the above the DEA and the. DMR were Satisfiedthat, subject to 

compliance with the conditions contained in the written permission, the 

permitted mining activity will not conflict with the principlet of the NEMA 

and that any potentially detriMentalpnvironmental impacts resulting from 

the mining activity. can te: mitigated to acceptabi  levels. Accordingly 

written permission to mine in the Mabola Protected 

Environment was granted in terms of section 4a of the 

NEMPAA. 

 



 
environmental), and which forms the bedrock of the National 

Development Plan as well as guides the decisions of the DEA. in this 
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76. —he further event of relevance for this chronology is a media statement released 

by the DEA on 23 February 2017. A copy is attached as annexure TT 32'. Atha 

Africa noted with concern over the past few years that those opposing the 

Yzermyn Underground Coal Mine Project (including some of the Applicants) also 

used the public media to disseminate their one-sided views and propaganda. I 

remind the Honourable Court that Atha Africa is part of the Atha Group of 

Companies, which is a foreign investor in the mining industry of this country 

upon invitation of the. Department of Trade and Industry. We do not engage in 

public relations campaigns in the public media because talk is cheap; we would 

rather be judged by our actions and results, Be that as it may, the media 

statement was a clarification of matters around the permission granted tO Afro 

Africa to mine within the Mabola Protected Environment 

76.1 Certain non-governMental organisations and some media have-regrettably 

created an impression thatthe decision was irregular, that due regard 

was not given to the environmental impacts of the. said mining activity, 

that the decision was taken in "secret' and that the public was not 

consulted. None of this is true. 

76.2 The media statement explained the commitment of the Republic of 

South Africa to the principle of sustainable development (as accepted 

in international law), with its three pillars (social, economic and 
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regard I remind the Honourable Court of section 24 of the Constitution 

(also reflecting the principle of su stainable. development) as well as of 

the anthropogenic environmental management system (based on the 

principle of sustainable development) provided for in the NEMA and other 

environmental legislation.. 

76.3 The media statement set out very briefly the various. legislative 

instruments that were relevant, and pointed out that these instruments 

enabled the DEA to balance the need for environmental conservation 

with economic development. 

76:4 The media statement recorded that, to address the associated 

environmental impact of mining, the D.EA developed the Mining and 

Biodiversity Guideline (2013) in collaboration with the DMR, the Chamber 

of Mines, the South African Mining and Biodiversity Forum, and the South 

African. National Biodiversity Instate ("SANBr, an entity not party to the 

present application but selected and enlisted by the Applicants in support 

of their case which is, with respect, not informed by the principle of 

sustainable development). This Mining and Biodiversity Guideline (2013) 

identifies four categories of biod iversity priority areas in terms of their 

importance and the risk as well as the applications for a Mining therein. 

Among these categories is "Legally Protected Areas" wherein mining is 

prohibited, but a declared protected environment such as the Mabola 

Protected Environment is the only instance of such a "Legally Protected 
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Area where mining may be allowed with written permission froM two 

Ministers under strict conditions, in order to ensure that development 

takes place in a sustainable manner, 

76.5 The media statement also pointed out that, the associated impacts of 

mining notwithstanding, it was important to clarify that the specific 

portion of the area where the requisite surface infrastructure of the 

mine will be located, is not part of the "Legally Protected Area". 

76.6 The media statement moreover also pointed out that the Atha Africa 

application, which coincidentally  was not for open-cast mining but for an 

underground  operation with  storage off site, was essentially an 

application for a renewal of Mining Right: prospecting rights for the area 

were previously held by BHP Billington until 2011, and the area where the 

Mabola Protected Environment is located was the subject of numerous 

mining and prospecting interest, and several licences have been issued 

in the past 

76,7 The media statement then recorded the dates upon which the written 

permission was signed (the DEA Minister on 20 August 2016 and the 

DMR Minister on 21 November 2016); the respective dates on which the 

written permission was signed, was purely a matter of due diligence 

processes yet some non-governmental 'organisations have attempted to 

suggest that the dates of signature were somehow "sinister. 1oan forthe 

 



 

life of me not see what is Sinister about the dates upon which the 

written permission was signed, This hoWever is a Classic strategy of 

throwing suspicion around - by claiming and shouting loudly from the 

top of the. rooftops that something "sinister' has happened and then 

waiting for disciples of conspiracy theories to take over the baton, 

76.8 The media statement also make nonsense of the false claims by some 

non-governmental organisations that Atha Africa has been given carte 

blanche to mine. the area: it pointed to the strict conditions imposed 

and in this regard I refer the Honourable Court back to annexure 'PT1", 

annexure TIT and annexure 'PT 3° hereto. Examples of environment. 

specific conditions were listed in the media statement 

78.9 I Confirm that the contents of this media statement are true and 

correct, given my personal involvement in this matter. 

77. CER responded to this media statement (annexure.`PT.321with.a media release 

of its own (attached as annexure 'PT 33' hereto). 

77.1 From this media release it IS. with respect clear that CER is not only 

litigating this matter in court but it and some of the Applicants are also 

litigating this matter through the public media whilst the matter is pending 

before a court of law (and thus sub judice). 
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77..2 For the first time. in the history of this matter it. is now being claimed 

without any substantiation that the "risks posed by the underground mine 

are orders of magnitude higher than the surface operations." Thitopinion 

is not substantiated by any of the specialist studies conducted for the. 

purpose of identifying and assessing the environmental impacts of the 

Y.ermyn Underground Coal Mine and such an objection; along these 

lines, was not advanced by our on behalf of the Applicants- during the 

process. Moreover this is also not the case made out in the founding 

papers for the Applicants. 

78. Against this background I now turn to deal with the three affidavits 

delivered by the Applicants as part of their founding papers.. 

RESPONSE TO FOUNDING AFFIDAVIT 

79. I now proceed to respond seriatim to the remaining allegations contained in the 

Founding .Affidavit for the Applicants to the extent that I have not done so 

already. Where I fail to deal with any particular .allegatien in the Founding 

Affidavit, that allegation must not be regarded as admitted but as denied to the. 

extent that it IS inconsistent with what I have stated elsewhere in this 

Answering .Affidavit 
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80. Ad paragraph 1 thereof:  

80.1 I take note of the allegations contained in this paragraph and Will not 

dispute them for the purposes of this application. 

80.2 However, I must point out that the deponent for the Applicants, Phillipine 

Makoma Lekalakala, is not qualified as an expert witness for the. 

purposes of this application and therefore her various opinions expressed 

on technical and other- matters is with respect inadmissible opinion 

evidence to be disregarded,. 

80:3 Moreover this review application is not in pursuit of the concept of 

sustainable development as defined in section 1(1) of the NEMA (aimed 

at promoting development in a developing and poVerty-ridden.country 

on the basis of a proper balance achieved between social, economic 

and -environmental factors) but in pursuit of blocking the development of 

the Yzermyn Underground Coal Mine at all costs, 

81. Ad paragraph 2 there°  

81.1 I deny that the facts and circumstances, as set out in the Founding 

Affidavit, are in ell respects. true and correct or within the personal 

knowledge of the deponent, for reasons and on the grounds dealt with 

elsewhere in this, Answering Affidavit 
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81.2 Furthermore I dispute the correctness of the legal advice given to the 

Applicants and of the submissions of a legal nature made in the 

Founding Affidavit. 

82. Ad paragraph 3 thereof:  

82.1 I take note of the allegations contained herein and will not dispute 

them for the purposes hereof. 

83. Ad paragraph jthereo. : 

83.1 I take note of the allegations concerning the standing of the First Applicant 

and will not dispute these allegations for the purposes hereof. 

83.2 I also take note of the allegations containing the general aims of the First 

Applicant but I must point out that environmental governance covers much 

more than a simplistic hands.off conversation of nature and natural 

features or eposystems. I am advised that even the meaning of the 

concept Of "conservation" in international environmental law as well as in 

national environmental law does not exclude the use of natural resources 

and/or of environmental services to satisfy human needs. The concept of 

sustainable development lies within the field of tension between the right to 

development and the need for protecting the environment or biosphere, 

seeking to express a balance between these two factors. The 

 
' ; 
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unacceptable quality of life of vulnerable people and communities in 

South Africa, especially from previously disadvantaged communities, is 

mostly caused by poverty, which in itself has a negative impact on the 

environment. Creating jobs by means of responsible development, 

thereby contributing to the national economy, gives meaningful effect to 

anthropogenic environmental Management under the NEMA and to the 

constitutional right contained in section 24 of the Constitution (which is 

fundamentally a qualified anthropogenic right to development in 

balance with the environment). 

84. Ad paraq ph 5 there°  

84.1 I take note of the allegations concerning the standing of the Second 

Applicant and will not dispute these allegations for the purposes hereof. 

84.2 I also take note of the.. mission of the Second Applicant and its 

involvement in the Grasslands Programme, of which the intention is 

to balance biodiversity conservation and development of protected 

areas in a production landscape. 

04.3 I repeat what I have stated in paragraph 83.2 above to the extent that 

it is also applicable to the aims, mission and activities of the Second 

Applicant. 

 



85. Ad pa razaph 6 therest, 

85.1 I take note of the allegations concerning the standing of the Third 

Applicant and will not dispute these allegations for the purposes hereof. 

85.2 I also take note of the main objective of the Third Applicant but I must point-

out that mineral resources are not renewable. The sustainable use of 

mineral resources. is therefore not so much concerned with the mining or 

extraction of the mineral resource in question but, if I may borrow from the 

Australian Centre for Sustainable Mining Practices (2011), is more 

concerned with a mining project that should be financially profitable, 

technically-appropriate, environmentally sound and socially responsible 

(that is, a project that balance economic, environmental and social 

aspects and guarantee the advantage for humanity at present.and in the 

future), In this regard I draw the attention of the Honourable Court to 

paragraph 3.1,23 of the Final Environmental and Social Impact 

Assessment Report and Environmental Management Programme (page 

62 of the. Record of Proceedings), dealing with the principles of 

sustainability and forming part of the information that was before the DMR 

Director-General as well as the DMR Minister when they decided to grant 

the Mining Right.forthe Yzermyn Underground Coal Mine, 
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86 Ad paragraph 7 thereo  

86.1 I take note of the allegations concerning the standing of the Fourth 

Applicant and will not dispute these allegations for the purposes hereof. 

86.2 I also take note of the objective to which the Fourth Applicant has. 

dedicated itself, namely to conserve threatened species and ecosystems 

in Southern Africa. Of course, this objective represents only one of the 

pillars of the concept of sustainable development. and leaves out of 

account the social and economic factors of the current anthropogenic 

environmental management system under South African law. 

87. Ad paragraph 8 thereof 

87.1 I take note of the allegations concerning the standing of the Fifth 

Applicant and will not dispute these allegations for the purposes hereof. 

87..2 I. also take note of the main objective of the Fifth Applicant, namely to 

promote the ecological sustainability of development and the wise use of 

natural resources in South Africa. Also in this instance the focus of this 

objective is on the environmental pillar of the concept of sustainable 

development, leaving out of account the social and economic factors of 

the current anthropogenic environmental management system under 

South African law. 
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88. Ad  paragraph 9 thereof: 

88.1 I take note of the allegations concerning the standing of the Sixth 

Applicant and will not dispute these allegations for the purposes hereof. 

88.2 I repeat what I have stated in paragraph 83.2 above to the extent that it 

is also applicable to the objective of the Sixth Applicant. What precisely 

the Sixth Applicant perceives as an "environmental injustice" not  

explained or clarified in the founding papers but I infer that at its core it 

also has an anthropogenic point of departure - the concern is with 

vulnerable and previously disadvantaged people who are most affected 

by environmental injustices and, from that perspective, the creation of 

jobs through responsible development is a remedy for the "environmental 

injtieiCes"-caused by poverty. 

8 Ad,parastraph 10 thereof: 

89.1 I take note of the allegations concerning the standing of the Seventh 

Applicant and will .not dispute these allegations for the purposes hereo 

89.2 I also take note of the objective and vision of the Seventh Applicant but 

also in this instance the emphasis falls mainly on the environmental 

pillar of the concept of sustainable development: the focal concept of 

"biodiversity is defined in section of the National Environmental 
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Management: Biodiversity Act 10 of 2004 to mean the variability among 

living organisms from all sources including, terrestrial, marine arid other 

aquatic ecosystems and the ecological complexes of which they are 

part and also includes diversity within species., between species, and 

of ecosystems - the responsible and balanced use or development of 

nonrenewable resources such as .minerals, in accordance with the 

legal concept of sustainable development under a system of 

anthropogenic environmental management, is clearly not part of the 

objective or vision of the Seventh Applicant 

89.3 Moreover, the very opposition of the Seventh Applicant to the.granting of 

the Mining Right for the. Yzermyn Underground Coal Mine goes directly 

against the grain of addressing issues of sustainability, inequity and 

poverty in this country. 

Ad paragraph 11 thereof: 

90.1 1 take note of the allegations concerning the standing of the Eighth 

Applicant and will not dispute these allegations for the purposes hereof. 

90.2 1 also take note of the allegations concerning the commitment arid vision 

of the Eighth Applicant, especially the commitment to provide leadership 

and advocacy on Issues regarding benchmarking of good corporate 

governance as well as ethical and socially responsible investments; 
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however, an application which is aimed at preventing the ethical, 

responsible and sustainable mining of coal does net promote 

corporate social responsibility and socially responsible investment. 

91. Ad paragraph 12 hereof:  

9t1 I take note of the allegations concerning the standing of the DMR 

Minister and admit them for the purposes hereof.. 

91,2 I respectfully submit that the decision, taken by the DMR Minister, was a 

decision in terms of section 103(4)(b) of the MPRDA to withdraw the 

previous decision of the DMR Director-General (which was taken in terms 

of section 23 of the MPRDA to grant the Mining Right in question with 

certain conditions, whilst acting under delegated authority from the DMR 

Minister) and to substitute it With the own decision of the DMR Minister 

(also to grant the Mining Right in question but without certain conditions). 

92 Ad paragraph 13 thereof:  

.92,1 I admit the allegations contained herein. As I have pointed out above, the 

DMR Minister and the DEA Minister have granted the written permission  

required in terms of section 48(1)(b) of the NEMPAA.for Atha Africa to 

conduct commercial mining in the Mabola Protected Environment,  

declared as such in terms of section 28 thereof (as per annexure 'PT 3'Y 
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93. Ad  paragraph 14 thereof: 

93.1 admit the allegations contained in this paragraph. 

94. Ad  paragraph 15 thereof:  

94.1 I admit the allegations contained in this paragraph and refer the  

Honourable Court to what I have stated in paragraph 91.1 above 

with regard to the written permission already received from the DEA 

Minister and the DMR Minister. 

95. Ad paragraph 16 thereof: 

95.1 I admit the allegations contained in this paragraph. 

96. Ad paragraph 17 thereof:  

96.1 1 admit the allegations contained in this paragraph, 

97. Ad paragraph 18 thereof: 

97.1 I have already dealt with the allegations contained herein and they are 

admitted for the purposes hereof. I emphasise that Portion 1 of the Farm 

Yzermyn 96 t i , which according to the Notices of Intention (annexure 
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TT 7' and annexure 'PT 9') was also earmarked for inclusion in the 

Mabola Protected Environment, was specifically excluded from this 

Protected Environment so as to accommodate the surface 

infrastructure of the Yzermine Underground Coal Mine, 

98. Ad paragraph 19 thereo : 

98.1 1 deny the allegations contained herein for the reasons I have already 

discussed above. There is no reference whatsoever to coal mining in 

Provincial Notice 20 of 2014. 

98.2 In this regard I specifically refer the. Honourable Court back to what is 

stated in paragraph 32 above (especially paragraph 32.4, 32.5 and 

32.7 thereof) and. also in paragraph 36 above. 

98.3 I repeat that the allegation by the Applicants, that the declaration of the 

Mabola Protected Environment was done for the particular purpose of 

protecting the environment and "irreplaceable biodiversity" against coal 

mining activities, is false: that allegation is not supported by the express 

wording of Provincial Notice 20 of 2014 and is contradicted by the history 

of the interaction between the MEC and Atha Africa concerning this 

matter, Moreover, of all the various forms of "Legally Protected Areas" 

recognised in terms of the NEMPAA, a Protected Environment is the only 

one where a provision is made, as an exception by way of a written 
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permission in terms of section 48(1)(b) of the NEMPAA, for commercial 

mining to be conducted whilst in the other "Legally Protected Areas" 

mining is prohibited. 

98.4 What is clear, however, is that the various landowners in the area and 

some of their supporters decided tause the mechanism for declaring land 

a Protected Environment, under and in terms of the NEMPAA, for an 

ulterior purpose and as a stratagem to prevent and frustrate any mining 

activities on their farms regardless of the vested mineral rights held by 

third parties (such as. Atha Africa) therein. 

98.5 These landowners are apparently under the impression that the 

declaration of land as a Protected Environment sterilises the development 

of any and all mineral resources in, on or under that land so that those 

mineral resources cannot be developed or extracted at all, regardless of 

(1) whether such development or extraction can make a significant 

contribution to the South African economy and/or (2) whether such 

development or extraction can make a significant contribution to the 

upliftment of South African society and the alleviation of poverty in 

previously disadvantaged communities and/or ( ) whether such 

developMent or extraction will take place in or under an area of which 

a significant proportion has already been disturbed or transformed and 

is no longer pristine. 

 



99r Ad paragraph 20 to 21 thereof;  

99.1 The factual allegations contained in these paragraphs are mostly correct. 

What is incorrect, is the insinuation or implication that the Mining Right was 

granted on 19 September 2014 without regard for the declaration of the 

Mabola Protected Environment 'on 22 January 2014. It is also an 

overstatement to claim that a "significant portion" of the Mabola Protected 

Environment is covered by the Mining. Right now.held by Atha Africa. 

99.2 firstly, the current mine plan is for underground mining under only four (4) 

of the twenty-one (21) portions of land included therein and affecting 

approximately 1/3 of the area (2750.3342 ha of 8578.9287 ha), There will 

be no surface infrastructure or surface disturbances on the four (4) 

immovable properties that form part of the Mabola Protected Environment 

and there will be no mining activities thereon; more specifically no open-

cast mining is contemplated at all for the Yzermyn Underground Coal 

Mine. Entrance to the underground mine will be from an atilt and surface 

infrastructure on the adjacent Portion 1 of the Farm Yzermyn 96 HI, which 

is not part of the Mabola Protected Environment. 

99.3 Secondly, the Applicants conveniently left out of account the declared 

kwaMandlangampisi Protected Environment which is. immediately 

adjacent thereto and cOvers an area many times the size of the Mabola 

Protected Environment, and left out of• account the other Legally 
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Protected Areas in the vicinity so as to create the false impression 

that the Yzermyn Underground Coal Mine poses a threat for the last 

vestige of biodiversity in the Mpumalanga Province. 

99.4 Thirdly, what the Applicants do not disclose to the Honourable Court is that 

on 22 January 2014 one of the properties, namely Portion 1 of the Farm 

Yzermyn 96 HT :and. located immediately adjacent to the above 

mentioned for (4) portions of land so that they form a contiguous unit, as 

specifically and deliberately excluded from the declared Mabola Protected  

Environment so as to accommodate the proposed Yzermyn. underground. 

Coal Mine which was already atthatAage.being planned for underground 

mining in the affected area. 

99.5- As already discussed, Atha Africa became the holder of a prospecting right 

long before the initiative, to have the Mabola Protected Environment 

declared, even started; moreover, Atha Africa lodged its application for 

the greeting of a mining right, under an exclusive right to so apply 

because It was the holder of a prospecting right, with the DMR alp:lost a  

year .b fore. the declaration of the Mabola Protected Environment. 

99.6 Whilst it is correct that the Mining Right was granted After the Mabola 

Prptected Environment was declared, it should be noted that the ptbposed 

.deolarAtioli of the Mabola Protected Environment in all of its facets was 

fully investigated for the purposes of the Final Environmental,. 
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and Social Impact Assessment. Report and Environmental Management 

Programme (page 1-564 of the Record of Proceedings). 

100. Ad  paregraph 22 thgreo 

100.1. I take note of the allegations contained in this. paragraph. I point out that 

since the initiative of the Mpu melange Tourism and Parks Agency started 

in 2010, to have the Wakkerstroom Wet Grasslands Area declared a 

prohibited area for prospecting or mining in terms of section 49 of the 

MPRDA by the DMR Minister, no such prohibition has been declared and 

published by notice In the Government Gazette. What is more; neither the 

'Mpurnalanga Tourism and Parks Agency nor any other stakeholder 

(including the Applicants) has apparently done anything to ensure that' a 

decision on this initiative is taken by the DMR Minister. Applications Were 

submitted to the DMR and then it appears that simply nothing further 

happened. 

100.2 Moreover the Final Environmental and Social Impact Assessment 

Report .and Environmental Program (contained on page 1-564 of the 

Record of Proceedings) in any event took this initiative into account and 

all the relevant information in this regard was before the DMR, the 

Regional Manager, the DMR Director-General arid the DMR Minister. 

100.3 I and furthermore advised that such e declaration in terms of section 49 

 



-208. 

of the MPRDA, even if it was made during or about 2010, will not 

have the legal effect to prohibit, prevent or restrict the granting of a 

Mining Right to Atha Africa. 

100.4 The heading of section 49 of the MPRDA refers to a ministerial power to 

prohibit or restrict prospecting or mining but, with respect, that heading is 

misleading and cannot be relied upon for a proper interpretation of this 

provision. 

100.5 Section 49(1) of the MPRDA empowers the DMR Minister, after inviting 

representations from relevant stakeholders, from time to time by Notice 

published in the Government Gazette, having regard to the national 

interest, the strategic nature of the mineral in question and the need to 

promote the sustainable. development of the nation's mineral resources: 

 
100.5.1 

prohibit or restrict the granting of any reconnaissance 

permission, prospecting right, mining right or mining permit 

In resgeCt of  land identified by the DMR Minister for such 

period and on such terms and conditions as the DMR. 

Minister may determihe; or 
 

100.5.2 restrict the granting of any reconnaissance permission, 

reconnaissance permit, prospecting right, 'Mining right or 

mining permit in respect of a  specific mineral oLminerals csr 
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class of minerals identified by the DMR Minister for 

such period and can such terms. and conditions as the 

DMR Minister may determine. 

However, this ministerial power is expressly made subordinate to the 

provisions of section 49(2) of the MPRDA, which provides that the 

Notice in the Government Gazette does not affect prospecting or 

mining in, on or under land which, on the date of the Notice is the 

subject of a reconnaissance permission, prospecting right, a mining 

right, a retention permit or a mining permit. 

100.6 Contrary to the heading of section 49 of the MPRDA, this ministerial power 

is thus not concerned with a prohibition or restriction on prospecting and 

mining activities per se but with a prohibition or restriction on the. granting 

of the various mineral. rights contemplated therein. 

100.7 The Prospecting Right was already in existence and effective when Atha 

Africa became the holder thereof during 2010, which Prospecting Right, in 

terms of section 19(1)(b) of the MPRDA, gave Atha Africa the exclusive 

right to apply for and be granted a mining right in respect of the mineral and 

the prospecting area in question. Such a section 49-Notice, in view of the 

aforesaid qualification and/or the constitutional rights to property as well as 

administrative justice, could therefore not take away or expropriate without 

compensation the vested rights of Atha Africa in this regard. 

 



 100.9 According to Statistics South Africa, it may come as a surprise to many 
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100.8 in any event a Notice of Prohibition or Restriction published in terms of 

section 49 of the MPRDA is tempered by the provisions of section 48 of 

the MPRDA: section 48(1)(d) thereof provides that subject to section 48 

of the NEMPAA (providing for written permission to conduct commercial 

mining in a Protected Environment) and subject to section 48(2) of the 

MPRDA, no mining right may be granted in respect of areas identified by 

the DMR Minister by such Notice in terms of section 49 thereof; this. is 

expressly qualified by section 48(2) of the MPRDA, which permits a 

mining right to be granted in respect of such areas if the DMR Minister is 

satisfied that: 

 100.8.1 having regard to the sustainable development of the 

mineral resources involved and the national interest, it 

is desirable to issue it; 

 100.8..2 the mining will take place within the framework of national 

environmental management policies, norms arid 

standards; and 

 100.8.3 the granting of such right will riot detrimentally affect the 

interests of any holder of a Prospecting Right or a 

Mining Right: 
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that coal is now more important to the South African economy than gold; 

the coalmining industry contributed approximately R 37 billion to the 

economy in 1993, with gold contributing R 116 billion 2013 coal  

contributed R 51 billion to the South African economy compared with the 

contribution of gold of R 31 billion. Also according to Statistics South 

Africa, in terms of mineral sales coal contributed 27°k to sales in 2014, 

followed by the Platinum Group Metals (21%), iron ore (16%) and gold 

(13%). Moreover the coalmining industry is an important employer: 

whereas the mining industry as a whole employed a total of 535,457 

individuals at the end of June .2012, the coal mining industry was the 

third largest, employer employing 91,605 individuals (17% of the total 

mining workforce). 

101. Ad paragraph 23 and 24 thereof:  

101.1 I have already dealt with these allegationt and I have. already explained in 

paragraph 62.1 and paragraph 66 above how this. Notice of Appeal 

(including the request for suspension. of the Mining Right pending the 

outcome of the administrative appeal under section 96 of the MPRDA) 

Was overtaken by events. 

101.2 1 dispute that the proposed Mining Area for the Yzerniym Underground 

Coal Mine is an area with an alleged "extreme environtnehtal sensitivity" 

as alleged by the deponent for the Applicants. in this regard I repeat 

 



what I have stated in paragraph 80.2 above: she is net an expert 

witness. Accordingly (1) this allegation constitutes inadmissible opinion 

and/or hearsay evidence not corroborated under oath, to be disregarded 

or struck from the papers; and (2) this allegation is in :any event not 

factually correct but is premised on the large -scale. and sweeping 

approach of the Applicants instead of taking into account the site-specific 

detail and. 'actual. characteristics of the proposed Mining Area, which 

includes an area already transformed and disturbed by historical 

activities. 

101.3 Again I do not wish to be misunderstood. I am not saying that the 

proposed Mining Area is devoid of any environmental sensitivity but, 

whatever the relevant degree of the environmental sensitivity thereof is, 

that environmental sensitivity has been fully taken into account under the 

concept of• sustainable development and resulted in a decision to grant 

the. Mining Right in conjunction with imposing various measures to protect 

'the environment in all of its sensitivities. 

101.4 Furthermore the entire area of the Mabola Protected Environment 

comprises approximately 8578:9290 hectares. Approximately a third of 

the area is covered by the four (4) immovable properties included as part 

of the' Mabola Protected EnVironment and which form part of the 

proposed. Underground Mining Area; I repeat that there will be no surface 

distUrbanee of any cif the immovable properties included in the Mabola 
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Protected Environment. 

101.5 Also to be noted is the fact that the MEC, when she declared the Mabola 

Protected Environment by way of Provincial Notice 20 of 2014 in the 

Mpu melange Provincial. Gazette Extraordinary No 2251 of 22 January 

2014 (an nexure 2 to a Notice of Appeal on page 399400 of the papers), 

also recognised that the total area of 8578.9290 ha of the Mabola 

Protected Environment was not necessarily sensitive from an 

environmental perspective: she specifically stated that one of the 

purposes for the declaration of the Mabola Protected Environment was 

that it was declared to protect the area. a „. if the area is sensitive to 

development due to its biological diversity, natural characteristics, scenic 

and landscape value and the  provision of environmentaLgoods  And 

services".  

10t6 I respectfully submit that such hyperbole, exaggeration and unfounded 

opinion are typical of the founding papers for the Applicants so that their 

allegations iri the founding papers should be approached with caution and 

restraint. There is-no factual foundation (or primary allegation of fact) that 

the area concerned is an area With an alleged "extreme environmental. 

sensitivity"  as is claimed. 
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102. Ad paragraph 25 and 26 thereo  

10.2.1 Save to add that the Notice of Appeal was, as far as I could ascertain, 

only lodged on 1 April .2015, I have already dealt with these allegations. 

103. Ad paragraph 27 to 28 thereat 

103.1 I have no knowledge of the allegations contained herein but do not 

deny their for the purposes hereof. 

104. A. paragraph 29 thereof: 

104.1 1 note the allegations contained herein but I deny that the Applicants 

are entitled to any of the relief claimed or pursued. 

104.2 I also repeat what I have stated in paragraph 64.8 above, that in 

substance the granting of the Mining Right was amended in that the 

original conditions were replaced with the new condition but inEr.rn the 

original letter containing the decision to grant the Mining Right subject to 

certain conditiens was substituted by a new letter granting the Mining 

Right subject to a new condition. 
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105. Ad paragraph 30 to 33  there° • 

105.1 I do not dispute that the Applicants have the necessary standing to 

bring this review application. 

106.2 in this regard I do not thereby admit or-concede that the views, opinions or 

stances of the Applicants en the concept of sustainable development are 

correct. I repeat what I have stated in paragraph 6.5 above and. in this 

regard I draw the attention of the Honourable Court to the fact that in . 

general non-governmental organisations concerned with protection of the 

environment and sustainability in the public interest are wont to propagate 

.an abstract, idealistic and academic concept of sustainable development. 

There against the concept-of sustainable development, that was accepted 

as part of the positive law of the Republic of South Africa, can be• found in 

section 24 Of the Constitution read with section 1 and section 2 of the 

NEMA: a-concept in terms of which social, economic and environmental 

factors are integrated into planning, implementation and decision-making 

so as to ensure that .development serves present and future generations 

all within an anthropogehic environmental management system 

realistically seeking justifiable and responsible development in a 

modern developing society and in a modern partially-industrial[sed 

economy ridden with poverty and the legacies of Apartheid, 

 



106.2.5 for the continued existence, governance and functions of 
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106. Ad paragraph 34 to 35 thereo 

106.1 The allegations contained in these two paragraphs are not strictly 

speaking correct. 

106.2 Firstly, the purpose for which the NEMPAA was enacted appears from 

the. • long title thereof, namely to provide: 

 
106.2.1 

for the protection and conservation of ecologically viable 

areas representative of South Africa's biological diversity 

and its natural landscapes and seascapes .not for the. 

protection, management and conservation of biodivertity 

per se as it represented herein; 
 

 106.2.2 for the establishment. of a national register of all nations 

provincial and local proteeted.areas 

 106.2.3 for the management of those areas in accordance with 

national norms and standards; 

 106.2.4 for intergovernmental co-operation and public consultation 

in matters concerning protected areas; 
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South African National Parks; 

 106.2.6 and for matters in conriection therewith. 

106.3 secondly, the objectives of the NEMPAA are spelt out 

comprehensively in section 2 thereof, namely: 

 106.3.1 to provide, within the framework of national legislation, 

including the NEMA, for the declaration and management 

of protected areas; 

 106.3.2 to provide for co-operative governance in the declaration 

and management of protected areas; 

 106.3.3 to 'effect a national system of protected areas in South 

Africa as part of a strategy to manage and conserve its 

biodiversity; 

 100.3.4 to provide or a diverse and rerpresentative network of 

protected areas on state land private land, communal 

land and marine waters; 

 106.3.5 to promote sustainable utilisation of protected areas for the 

benefit of people, in a manner that would preserve the 
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ecological character of such areas; 

 106.3.6 to promote participation of local communities in the 

management of protected areas, where appropriate; and 

 106.3.7 to provide for the continued existence of South African 

National Parks. 

In summary the main objective is for the status of being a declared 

protected area to bring with it a particular dispensation for 

management and conservation within that area, which is not 

necessarily inconsistent with underground mining activities. 

106.4 The NEMPAA makes provision and recognises various kinds or categories 

of "Legally Protected Amps" (such as those listed in sections thereof: 

special nature reserves; national parks; nature reserves (including 

wilderness areas); protected environments.; world heritage sites; marine 

protected are* specially protected forest areas; forest nature reserves; 

forest wilderness areas declared in terms of the National Forests Act 84 of 

1998; and mountain catchment areas declared in terms of the Mountain 

Catchment Areas Act 63 of 1970). This distinction between the various 

kinds or categories of "Legally Protected Areas" is not drawn without a 

rational basis!! there is a difference in character, status, value and 

environmental importance between these different kinds 
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or categories of areas. For each kind or category of a protected area, a 

specific and particularised regulatory dispensation is provided for. In the 

case of a declared Protected Environment, express provision is made 

in section 48(1)(b) of the NEMPAA for the possibility of commercial 

mining within such a protected area albeit with the required written 

permission. Accordingly the attempt of the Applicants to equate a 

Protected Environment with a National Park, a World Heritage Site and 

a Marine Protected Area is with respect misconceived. 

106.6 Save as aforesaid, I take note of the remaining allegations contained 

in these paragraphs. 

107. Ad paragraph 36 to 40 there*  

107.1 The Applicants present a selective background for the Grasslands 

Programme. The Grasslands. Programme was indeed a partnership 

between government, non-governmental organisations and the private 

sector to' mainstream biodiversity into the Grassland Biome, but this 

was done with the intention of balancing biodiversity conservation and  

development imperatives in a production landscape. This Programme 

relied on partnerships to .Mainatream biodiversity objectives into. the major 

production sectors that operate in the Grassland Biome. These included 

agriculture, foreatry, coaLMiging, and urban economies, as Well as the 

enabling environment. The Programmawaslaunched in.2008 and closed 
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in December 2013. 

107.2 In the fiVe years of its implementation, the Programme had been 

mainstreaming .biodiversity into. the Grassland Biome by influencing. 

policies and regulations, strengthening institutional capacity, and 

catalysing pilot projects that demonstrate biodiversity gains across 

sectors, This was done through strengthening the enabling environment 

for integrating biediversity objectives into the major production sectors 

operating in South Africa's Grasslands Biome., namely agriculture, 

forestry, urban development and coal mining, The Programme had 

various aims for each of these sectors, and in the case of the coal mining 

the aim was to secure biodiversity management in the coal mining sector. 

107.3 In the mining sector, the work of the Programme and its partners has 

resulted in (1) this being the first production sector in the Programme to 

get government-endorsed regulatory tools; (2) proactive biodiversity 

stewardship on 9,200 ha in a strategic water source area; (3) wetland 

offsets being piloted with one coal mining company on en area of 119 

ha; and (4) more than 700 people trained on the Mining and 

Biodiversity Guid.elines (2013) and the Wetland Offset Guidelines, 

107.4 The Applicants allege that because most of the land was privately owned, 

it was decided that the declaration of a Protected Environment under the 

NEMPAA in respect of this area would afford the best protection to that 
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particular biome. There is no detail of who took this decision and when it 

was taken. Be that as it may, I point out that a Special Nature Reserve 

can also be declared over land in private ownership (section 18(3) of the 

NEMPAA); so can a National Park (section 20(3) of the NEMPAA) and a 

Nature Reserve (section 23(3) of the NEMPAA). In the latter three 

instances section 48(1)(a) of the NEMPAA provides that, despite other 

legislation no person may conduct commercial prospecting, mining, 

exploration, production or related activities in a Special Nature Reserve, 

National Park or Nature Reserve. The very fact that ultimately only a 

Protected Environment was declared reveals that this was not about 

affording the best protection to a particular biome but was all about 

finding an appropriate balance between environment and development 

107.5 In the final analysis the foundation of the.Grasslands Programme was the 

concept of sustainable development, dealt with in paragraph 6.5 above. 

The driving force behind this Programme was not to prevent mining 

activities in the Grassland. Biome at all costs or to provide a 

platform on the basis of which all mining activities can be trumped 

with an environmental card,. but tofind the necessary balance 

between environmental, social and economic. factors that would 

bring about sustainable development. 

107.6 Moreover, the Final Environmental and Social Impact Assessment Report 

and Environmental Program (contained on page 1.564 of the Record of 
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Proceedings) in any event took the Grasslands Programme as well as the 

areas of the Grassland Biome fully into account. 

107.7 The Applicants refer to a $ 8.3 million investment in the Grasslands 

Programme. By comparison the foreign investment of Atha Africa in the 

Yzermyn Underground Coal Mine Project and in the mining industry as 

well as the economy of the Republic of South. Africa will amount to more 

that some $ 100 million (more than 10x the investment made in the 

Grasslands Programme). 

107.8 My source of information about the Grasslands Programme is the official 

website of the SANBI, accessed on 30 April 2017. This is official 

information from the South African National Biodiversity Institute, a source 

of Information upon which the Applicants also rely in and for the purposes 

of their founding papers in the present matter; 

107.9 In the result I respectfully submit that the perception, created by the 

Applicants in these paragraphs, that the Yzermyn Underground Coal Mine 

it is in conflict with the Grasslands Programme and, if allowed, will render 

all the effort and money that went into that initiative fruitless or wasted, is 

false and a misrepresentation of the true nature, scope, extent and 

purpose of the Grasslands Programme. The allegations on behalf of the 

Applicants selectively focused on the environmental perspective whilst 

leaving out of account the social and economic perspective as well as the 
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legitimate need of society for development (especially development 

providing electricity and energy), without which society cannot function. 

108. Ad paragraph 41 thereof:  

108.1 There is no indication how the deponent for the Applicants has personal 

knowledge concerning the allegations contained in this paragraph and 

none of these allegations are supported by any confirmatory affidavit 

108.2 I do not know whether the land owners were consulted about a proposed 

declaration of a Protected Environment in respect of their lend under the 

provisions of the NEMPAA; What I de knew, is that since Atha Africa. 

became the holder of the Prospecting Right over a large number of 

properties that now fells within the Mabola Protected Environment, .nobody 

consulted or informed us of this process despite the fact that Atha 

 Africa had limited real rights in the area This process and initiative 

started behind our backs and in secret, but fortunately we learned of it 

when the first Notice of Intention. (an.nexure TT 7') was .published. 

108.3 It is also not. correct to state that Atha Africa unsuccessfully opposed the 

proposed declaration. Ori the One hand our objection to the proposed 

declaration was based on the fact that our Mining Properties were to be 

included. in the proposed Protected Environment (with our Main objective 

being the exclusion of those properties 'from the area of the proposed 
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Protected Environment) and, on the other hand, we were successful in 

obtaining the exclusion of Portion 1 of the Farm Yzermyn 96 HT from that 

area on the basis that it was to accommodate the surface infrastructure 

and alit for access to the Yzermyn Underground Coal Mine, 

109. Ad  paragraph 42 to 48 e e o f 

109.1 I take note of the allegations contained in these paragraphs and 

have already dealt with them to the extent necessary. In addition to 

what I have already said, I also wish to add a few remarks. 

109.2 -With regard to paragraph 43, the motivation of the. Mpurnalanga Tourist 

and Parks Agency for having the Mabola Protected Environment 

declared cannot be equated with the purpose of that declaration by the 

MEC. In any event and as far as that motivation is concerned (annexure 

3 to a Notice of Appeal on page .407422 of the papers), I draw attention 

to the following: 

109 2.1 At no stage was this written motivation provided to Atha 

Africa for comment. 

109.2.2 As far as the significance of terrestrial biodiversity is 

concerned, this motivation records (on page 413) that the 

properties within the proposed Protected Environment are 
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categorised as 22% Irreplaceable, 24% Highly Significant 

and about 40% as Important and Necessary within the 

Mpumaianga Biodiversity Conservation Plan (2006), with 

reference to a figure 2 (on page 414). To label this whole 

area with one sweeping statement as an area of 

irreplaceable biodiversity is therefore false and a 

misrepresentation of the true state of affairs. 

109.2.3 The figure 2(on page 414) shows that the Mining Area falls 

mostly in an area of Least Concern: Portion 1 of the Farm 

Yzermyn 96 HI, which is in any event excluded from and 

located outside the Mabola Protected Environment; and its 

immediate surrounds fall in this category of Least Concern, 

and given that this will be an underground mine, the impact 

on the terrestrial biodiversity will in any event be minimal. 

109.2.4 With regard to the significance of aquatic biodiversity, this 

motivation also refers (on page• 247) to the National 

Freshwater Ecosystem Priority Areas and, figure 3 therein, 

confirms what is stated in paragraph 41.31 and 41.40.3 

above: that no wetlands in the proposed Mining Area are 

considered to be of importance for the conservation of 

biodiversity. 
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109,3 With regard to paragraph 45, mineral resources such as coal is as much a 

natural resource as any other natural resource and it is accordingly also 

the objective of the Mpurnalanga Tourism and Parks Agency to ensure the 

sustainable utilisation thereof. In this regard 'I repeat what. I have stated in 

paragraph 67 above: on 8 September .2015 (an nexure TT 271 the 

Mpumalanga Tourism and Parks Agency, clearly acting in terms of this 

objective, effectively changed its stance of opposition to the Yzermyn 

Underground Coal Mine and declared that, should Atha Africa satisfy the 

requirements of the DEA and the DMR (which Atha Africa did), then the 

Mpumalanga Tourism and Parks Agency will support the application. 

109.4 With regard to paragraph 47, !wish to highlight the following: 

 109,4.1 The instruments referred to herein are all premised upon 

large scale planning. 

 09.4.2 For example, although the "area" contains vast un-  

fragmented grasslands and irreplaceable biodiversity 

features in terms of the Mpumalanga Biocliversity 

Conservation Plan (2006), this is not the case on the 

ground where the Mining Area of the proposed Yzermyn 

Underground Coal Mine is located (as I have indicated in 

paragraph 109.2 above). 
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 109.4.3 Another example is the allegation that the area" is also a 

critically important and high yielding water catchment. 

 109.4.4 This motivation also referred to the Grasslands Programme 

under the auspices of the SANBI (on page. 242) but only 

mentioned the objective of mainstreaming biodiversity 

conservation into the agricultural sector whilst completely 

ignoring that it was also an objective thereof to mainstream 

biodiversity into the mining sector. 

 109.4.5 In the whole catchment area, which covers quite a number 

of square kilometres, the surface infrastructure located on 

an area of 22.4 ha on Portion 1 of the Farm Yzermyri 96 HT 

is the only area that will affect the yielding of water from this 

water catchment. There will be surface run-off and 

precipitation interception only in respect of this small area, 

but this has already been addressed by the Water Use 

Licence (annexure 'PT 2') issued by the DNA. The threat 

of.possible contamination of water from this catchment has 

been neutralised through proper mitigation measures. 

109.5 To the best of my knowledge the Mabola Protected Environment does not 

fall within an area listed in terms of section 52 of the NEMBA: that section 

does not provide for the listing of an area but for the listing of ecosystems 
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that are threatened and in need of protection, and some of the listed 

ecosystems do occur within the Mabola Protected Environment. In this 

regard the Applicants referred to the said listing of ecosystems in terms 

of section 52 of the NEMBA but nowhere in the founding papers (or any 

of the annexures thereof) nor in any of the objections that were 

submitted by the Applicants and other parties to the authorities is there 

any mention or explanation of the legal consequences of such a listing in 

terms of or under the NEMBA, The only legal consequences that I could 

ascertain, were; 

 
109.5.1 

the legal consequence that follows in terms of section 11(1 

)(ii) of the NEMBA, namely that as a result of such listing 

the SANBI has the legal obligation, duty and function to 

monitor and report regularly to the DEA Minister on the 

conservation status of all listed ecosystems; 
 

109.5.2 the legal consequence that follows in terms of section 53 of 

the NEMBA, namely that the DEA Minister is empowered to 

identify by notice any process or activity in a listed 

ecosystem as a threatening process, which threatening 

process so identified must then be regarded as a specified 

Activity contemplated in section .24(2)(b) of the NEMA; 

109.5.3 the legal consequence that follows in terms of section 54 of 
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the NEMBA, namely that certain plans (an environmental 

implementation or environmental management plan in 

terms of chapter 3 of the NEMA, and an integrated 

development plan in terms of the Local Government: 

Municipal Systems Act 32 of 2000) must take into account 

the need for the protection of listed ecosystems; and 

 
109.5.4 

the legal consequence that follows in terms of -section 

97(1)(b)(vi) of the NEMBA, namely the empowerment of 

the DEA Minister to make regulations relating to the 

minimising of the threat to the ecological integrity of a 

listed ecosystem. 
 

Such listing of an ecosystem thus, with respect, serves as a notification 

that special care has to be taken with any activity all development that 

may have an impact on such a listed ecosystem but it does not signal 

any type of immunity for that ecosystem from human activities or from 

sustainable development. Accordingly there are essentially four main 

types of implications of the listing an ecosystem: 

p anning-related implications, linked to the requirement in the 

NEMBA for listed ecosystems to be taken into account in 

municipal planning; 

Environmental Authorisation implications in terms of the NEMA; 

proactive management implications, in terms of the NEMBA; and; 
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monitoring and reporting implications in terms of the NEMBA. 

109.6 With regard to paragraph 48, I note the argument of the Mpumalanga 

Tourism and Parks Agency in favour of land use in the area that is 

compatible with biodiversity conservatien, such as ecotourism. and 

livestock farming; however and as is also borne out by section 48(1 )(b) 

of the NEMPAA, use of the land for an underground mine is also 

compatible with biodiversity conservation especially if this compatibility 

is considered from the perspective of the concept of sustainable 

development and/or the anthropogenic environmental management 

system under the NEMA as informed by section 24 of the Constitution. 

109.7 Also with regard. to paragraph 48, the allegation is made that coal mining 

was identified in that motivation as a significant risk to the conservation 

of this critical biodiversity area: I find 'no such identification in that 

motivation, except (as part of the background information) for a passing 

remark (on page 243) that mining for torbanite will have serious 

consequences for the sustain:ability of the current livestock farming 

enterprises, water resources and sensitive wetlands within the area, as 

Well as the current eco-tourism activities and the proposed nature 

conservation arid use. 

109.8 h more than One paragraph of the founding papers for the Applicants, 

and also for the purpose of the various objections lodged, reliance is put 
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upon the Mpumalanga Biodiversity Conservation Plan (2006) and the 

alleged irreplaceable biodiversity features of the area in terms of this plan. 

The truth is that the Mpumalanga Biodiversity Conservation Plan (2006) 

provides a spatial plan for biodiversity conservation and distinguishes 

broadly between six conservation categories. One of these categories is 

the category of "Important and Necessary for spatial areas that are 

relatively intact and which category allows some flexibility as well as 

options for development; however, approve developments or changes in 

land use must still be compatible with conservation objectives. This is the 

category in which the area for the surface infrastructure of the Yzermyn 

Underground Coal Mine falls, as appears from Figure 7-43 contained in 

the Final Environmental and Social Impact Assessment Report and 

Environmental Management Programme (page 183 of the. Record of 

Proceedings). This area does not fall in the category of "Highly Significanr 

and especially not in the category of "Irreplaceable" under the 

Mpumalanga Biodiversity Conservation Plan (2006). The claim or 

allegation of an alleged irreplaceable biodiversity status under this Plan is 

false and overstated, based on a generalised approach and without any 

regard for the site-specific reality on the ground. 

1.10. Ad paragraph 49 there° . 

110.1 I have already dealt with the allegations contained in this paragraph and 

I take note thereof. 
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111. Ad paragraph 50 thereof.  

111.1 I have already dealt with the allegations contained in this paragraph 

and take note thereof. What the Applicants failed to mention, is the fact that. 

Portion 1 of the Farm Yzermyn 96 HT, although originally earmarked for 

inclusion, was specifically and deliberately excluded from the Mabola 

Protected Environment so as to accommodate the proposed surface 

infrastructure for the Yzermyn Underground Coal Mine Project. 

111 These four (4) properties together have a total area of 2750.3342 ha, 

which is approximately 1 /3 of the size of the total extent of the Mabola 

Protected Environment. When regard is had to the fact that the much 

larger KwaMandlangampisi Protected Environment is directly adjacent 

thereto, these four (4) properties constitute a much smaller, and even 

insignificant, proportion of the total area of Protected Environments in the 

immediately- surroUnding and broader area. 

11.1.3 Lastly 1 need to emphasise again that there will not be any surface 

activities whatsoever on these four (4) properties or elsewhere in the 

Mabola Protected Environment, in view thereof that in this area all 

the mining will be done underground. 
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112. Ad paragraph 51 thereof: 

112.1 I have already dealt with the allegations contained in this paragraph and 

do not dispute them. In this regard I repeat what I have stated in 

paragraph 36 and 101.5 above. 

112.2 With regard to paragraph 51.2, I again draw attention to the qualifier "if 

the area is sensitive to developinenr: the declaration of the Mabola 

Protected Environment in terms of section 28 of the NEMPAA did not 

have as its second purpose a blanket protection of the whole area 

thereof. 

112.3 With regard to paragraph 51.3, the Applicants have lumped two 

objectives or purposes together but in the original Notice the fourth and 

separate purpose for declaring the Mabola Protected Environment was 

to ensure that the use of natural resources in the area is sustainable. 

Coal, like any other mineral, is also such a natural resource. 

113. Ad paragraph 52 thereof:  

113.1 I have already dealt with the. allegations contained in this paragraph. 

113.2 Such written permission as is required by the provisions of section 

48(1)(b) of NEMPAA for Atha Africa to conduct commercial mining within 
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the Mabola Protected Environment has been obtained (annexere. 'PT 3'), 

1133 Such written permission was obtained after the Mining Right has been 

granted to Atha Africa. In this regard I repeat that section 48(1)(b) of 

NEMPAA does not pertain to the granting of a right but the exercising 

thereof and it is not: a legal requirement that, before an application for a 

mining right can be .submitted or granted in terms of section 22 and 23 of 

the MPRDA, such written permission under section 48(1)(b.) of NEMPAA 

must first be obtained. That is not the standard practice and I am not 

aware of a single case where this was the approach followed. 

114. Ad paragraph 53 to 60 thereof:  

114.1 I deny that the Mpurnalanga Tourism and Parks Agency published a 

notice of intention to have the Mabola Protected Environment declared.; 

that privilege is reserved for the DEA Minister or the relevant MEC (of a 

Provincial Department responsible for -environmental affairs) under 

section 28 of the NEMPAA. Iri thiS :case two Notices of Intention were 

published by the MEC. of the -Mpumalanga Department responsible for 

environmental affairs (anne.xure.PT T and anriexure PT 9'). 

114.2 I take note of the efforts taken by the Mpurnalanga Tourism and Parks 

Agency to have the Wakkerstroom Wet Grasslands Area declared an 

area, by the DMR Minister under section 49 of the MPRDA, wherein the 
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granting of any reconnaissance permission, prospecting right, mining 

right or mining permit is prohibited or restricted. I have already dealt with 

the legal consequences of such a declaration and the fact that, even if 

the Wakkerstroom Wet Grasslands Area is so declared, this will have no 

impact on vested rights and is not a licence to expropriate existing limited 

real rights without compensation. 

114.3 Unfortunately the section 49-application is not attached to the papers nor 

does it form part of the Record of Proceedings before the Honourable 

Court. I am therefore unable to deal with the allegations in paragraph 54, 

setting out the results of an alleged detailed analysis of the importance of 

the Wakkerstroom Wet Grasslands Area. I am advised that these 

allegations are inadmissible and in the nature of secondary evidence 

whilst the best evidence available is the section 49-application itself. Be 

that as it may, it is with respect clear that the alleged detailed analysis 

was also done on a large scale without regard for site,specific detail or 

the actual characteristics of the actual site planned for the Yzermyn 

Underground Coal Mine. As for the various grounds allegedly showing 

the importance of the Wakkerstroom Wet Grasslands Area, I have 

already dealt with those elsewhere in this Answering Affidavit, 

 

114.4 I am also riot sure what the stance adopted in that section 49-application 

was with regard to the several coal mines that were and still are currently 

mining in the proposed Wakkerstroom Wet Grasslands Area - one of 
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them the Loskop Colliery in an easterly by north-easterly direction from 

Wakkerstrooin, is a mine in operation using both open-cast Mining as well 

as underground mining methods and which is located squarely within the 

Maboia Protected Environment, located less then 2 km away from the 

proposed Yzermyn Underground Coal Mine, Moreover, the ©MR is also 

granted a number of prospecting rights in this area which will predate any 

declaration of the WakkerstrOom Wet Grasslands Area in terms of section 

49 of the .MPRDA, 

114.5. With regard to the fact,. grounds and circumstances pertaining to the 

.section 49-application for the proposed Wakkerstroom Wet Grasslands 

Area, I point.outthat ail of this information was in any event dealt with and 

contained in the Final Environmental and Social Impact. Assessment 

Report and Environmental Program (contained on page 1-564 of the. 

Record of Proceedings:}. 

114.6 With regard to paragraph 55, what is evident is the sweeping and broad-

brush approach of the Applicants. The 22A0 ha on Portion 1 of the. Farm 

Yzermyn 96 HT on which the surface infrastructure and access adit for 

the Ytermyn Underground Coal Mine will be constructed, is with respect 

not an area of "extremely high environmental significance and sensitivity' 

but is in fact an area which hap previously been ploughed over and has 

been disturbed by historical activities. 
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114.7 The Applicants refers in paragraph 56 to moratoriums, imposed by the 

DMR Minister in terms of section 49 of the MPRDA, allegedly "on the 

granting all prospecting rights," This is incorrect. In terms of Government 

Notice 768 of 2010 (published in Government Gazette No 33511 of 31 

August 2010) the DMR. Minister imposed a moratorium can  the 

processing of all new applications for  prospecting rights in terms of 

section 16 of the MPRDA and stated expressly that this moratorium WO LI 

Id not affect the processing of existing prospecting and mining right 

applications received before a certain date, or the renewal thereof, This 

was also the case with Government Notice 160 of 2011, published in 

Government Gazette No 34059 of '28 February .20.11, and with 

Government Notice 287 of 2011, published in Government. Gazette No 

34171 of 31 March 2011. Consequently those moratoriums, in express 

terms, had no impact or effect upon Atha Africa as the: holder of an. 

existing Prospecting Right at all relevant times. In this regard I attach a 

copy of Government Notice 768 of 2010 as ennexure. TT 34' hereto. 

 

1148 Whilst it is correct that the DMR Minister imposed the moratoriums referred 

• o in paragraph 114.7 -above,. there is also with respect no causal link. 

or connection between the section 49-application and these moratoriums. 

These moratoriums were irriposed nationally •and, as for 

exampleapr5earSOlearly from Government Notice 824 of 2010 

(published i.n Government Gazette 33493 on 4 August 2010 and inviting 

representations from relevant stakeholders) the actual reaton orpurpose,  
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far the intended moratorium was t© evaluate and implement the findings 

of a comprehensive audit of all applications received an  srocessed by the. 

DMR since 1 May 2004, thereby ensuring the transfer gf accurate and 

reliable data to a new  inter rated. electronic _application administrative  

.stem. A copy of Government Notice 824 of 2010 is attached as annexure 

TT 36' hereto. 

114.9 I take note of the remaining allegations contained in these paragraphs and I 

repeat that, any particular allegation not expressly dealt with but 

inconsistent with what I have stated elsewhere in this Answering Affidavit, 

is denied. I remind the-Honourable Court with respect that the proposed 

Wakkerstroom Wet Grasslands Area has a size in the order of a large 

number of square kilometres and that the.-"area" referred to in these 

paragraphs does not have the same-site-specific characteristics or actual 

physical features as the Mining Area in question. 

115. Ad paragraph 61 thereo • 

115.1 I take note of the allegations contained in this paragraph. As part of 

the Record of Proceedings, filed by or on behalf of the DMR, the 

said report or document is already before the Honourable Court, 

115.2 The said report or document referred to by the Applicants is the Final 

Environmental and Social.lmpact Assessment Report and Environmental 

 



 

-239-  

Program to which I have been referring (with the report itself contained 

on page 1-564 of the Record of Proceedings and with the annexuros or 

specialist studies thereof contained on page 565-2833 of the Record of 

Proceedings). That entire report is indeed extremely voluminous. 

(approximately 3000 pages) and was informed by the concept of 

sustainable development: environmental, social and economic aspects 

or factors pertaining to the proposed Yzerrnyn Underground Coal Mine 

were investigated, considered, assessed and evaluated, In this regard 

respectfully point out that the arbitrarily-selected: environmental aspects 

highlighted and contained in the founding papers for the Applicants not 

only constitute a small portion of all the information (environmental, 

social and economic) before the d.ecision-m.akers.in-terms of this 

document bet also constitute only a small part of the environmental 

information, as I have already demonstrated. 

115.3 1 refer the Honourable Court again • o paragraph 16 above and the 

combined process that Atha Africa followed in order to comply with the 

requirements of the different statutes.and legislatiVe instruments. In order 

to bring clarity to the interaction between Atha Africa on the. one.hand and 

the DMR, DEA, DWA and the Mpumalanga Department responsible for 

environmental affairs as well as the Mpumalanga Tourism and Parks 

Agency, I refer the Honourable Court to a Table of Events, set out in a 

chronological order and attached as annexure 'PT 36' hereto. This Table 

of Events was prepared by me and explain the sequence of events in 
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chronological order: the first column contains the date of the event, the 

second column provides a brief description of the event only for the 

purposes of identifying it, and the next four columns indicate with which 

entity the interaction took place, 

116. Ad paragraph  62 thereof:  

116.1 Save to state that, in terms of the MPRDA, Atha Africa continued with 

prospecting activities for coal mineral resources (and not with exploration 

activities for petroleum resources), I do not take issue with the allegations 

contained in this paragraph. 

116.2 For the sake of clarity the main historical events were as follows: 

 116.2.1 On 17 August 2006 the Prospecting Right was first granted 

to Ingwe Colleries, 

 116.2.2 On 18 October 2007 the Prospecting Right was transferred 

to Bunengi Investment Holdings (Pty) Ltd. 

 116.2.3 On 20 June 2011 the Prospecting Right was transferred to 

Bunengi Mining Services (Pty) Ltd. 

 116.2.4 On 17 November 2011 the entire issued share capital and 
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equity of existing shareholders in Buriengi Mining Services 

(Pty) Ltd were acquired by Turvil Investment (Pty) Ltd for an 

amount of approximately R 300 million. 

116.2.5 On 24 November 2011 an application for the renewal of the 

Prospecting Right was granted by the OMR for a period 

from 9 December 2.011 to 8 December .2014 

116.2.6 On 2 April 2012 the name of Bunengi Mining Services 

(Pty) Ltd was changed to that of Atha Africa. 

116.2.7 On 23 May 2012 the renewal of the Atha Africa 

Prospecting Right was registered. 

116.2.8 On 31 October 2012 the first phase of prospecting by 

Atha Africa (carried out from April 2012 to October 

2012) was completdd. 

116.2.9 On 30 November 2013 the second phase of prospecting by 

Atha Africa (carried out from July 2013 to November 2013) 

was completed. 

116.2.10 On 15 April 2014 version 2 of Competent Persons Report 

(en economic valuation report on the coal reserve) was 
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prepared by Mindset. 

116.3 What is however important to note, is that the area identified was an area 

identified for Underground mining which will not result in any surface. 

disturbances on any of the immovable properties referred to. 

117. Ad  paragraph 63 and 64 thereof:  

117.1 I have already dealt with these allegations and deny them to the 

extent that they are contradicted by what I have stated above. 

117.2 The process was not as simplistic as set out by the Applicants. 

117.3 After the initial submission by WSP Consultants of an Environmental and 

Social Impact Assessment. Report. and Environmental Management 

Programme jib., the DMR, an updated version thereof was prepared in 

reaction to a directive received from the Regional Manager and this 

updated version was submitted to the ©MR in March 2014, addressing all 

concerns raised (including concerns raised by the DWA). 

117.4 After a similar submission to the DEA and in reaction to a response 

received from the DEA, an updated version was submitted to the 

DEA in January 2015, also addressing all the concerns raised. 
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117.5 In addition the firm WSP Consultants was unable to continue with the 

project after January 2014 because there specialists were not available 

and were fully engaged in other projects. Accordingly Atha Africa had 

no choice but to appoint another independent environmental 

practitioner, namely the firm of EcaPartners (of which the profiles of the 

company and of the specialists appear on page 2708-2828 of the 

Record of Proceedings). 

118. Acip,aragraph 65_thereof:  

118.1 I repeat what I have stated in paragraph 67 above: the Mpumalanga 

Tourism and Parks Agency effectively changed its stance of opposition to 

the Yzermyn Underground Coal Mine and declared that, should Atha 

Africa satisfy the requirements of the DEA and the DMR (which Atha 

Africa did), then the Mpumalanga Tourism and Parks Agency will support 

the applitation. hi this regard I refer the Honourable Court to the letter of 8 

September 2015 (annexure 'PT 27'). 

118.2 I have already dealt with the substance of these alleged objections. What 

was left out of account, was that only a small area on the surface would 

be needed for and edit and surface infrastructure (outside of the Mabole 

Protected Environment) but that the actual mining operations themselves 

will take place underground (in only four properties located within the 

Mabola Protected Environment). What was also left out of account, were 
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the site-specific detail and the actual Characteristics of the Mining 

Area. What was furthermore left out of account, were the paradigms 

of sustainable development and the anthropogenic environmental 

management system under the NEMA as informed by section 24 of 

the Constitution. 

118.3 Moreover these objections were taken into account during the process of 

environmental and social impact assessment, which resulted in the 

imposition of various mitigating measures so that any such impact can 

be prevented and/or mitigated and/or remediated or rehabilitated. On the 

basis hereof it was clearly shown on ail the information (and not on that 

information now selected arbitrarily by the Applicants to advance their 

case from an isolated environmental perspective) that the Yzerrnyn 

Underground Coal Mine will not, result in unacceptable pollution, 

ecological degradation or damage to the environment. 

118.4 In passing I must also point out that the application for a mining right was 

accepted on 25 April 2013 (annexure TIVIL 5') and that on the same date 

a notice in terms of section 10 of the MPRDA wais given (Record of 

Proceedings page 2843). In terms of this .notice; notice was given of the 

acceptance of the application for a mining right and, at the same time, 

interested and affected persons were called upon or invited to submit 

their comments or objections regarding this application in writing to the 

Regional Manager on or before 24 May 2013. No such comments or 
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objections to the granting of the mining right were submitted to the 

Regional Manager in terms of this notice or under section 10 of the 

MPRDA read with regulation 3 of the MPRDA Regulations. The letter of 

objection dealt with in this paragraph (annexure 8 to a Notice of Appeal 

on page 443-445 of the papers), for example, was addressed to WSP 

Consultants. 

119. Ad paragraph 66 thereof: 

119.1 I take note of the allegations contained in this paragraph and have 

already dealt with the substance thereof in paragraph 49 above.. 

119.2 In addition I have to point out that the said letter, of 27 September 2012 

from the WWF-SA, was written in response to a Background Information 

Document long before. any of the site-specific information or results from 

the speCialist studies and reports commissioned and prepared on behalf 

of Atha Africa were made available. 

119.3 The said letter of objection was moreover included for purposes of 

soaping and all the issues as well as the alleged impacts raised in 

this letter were investigated, considered and assessed during the 

process of environmental and social impact .asSessrnerit, 

-119.4 That etterof objection raised the ,standard general and generic objections 
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which any environmental organisation would raise against a proposed 

mining project, and these objections remained a constant refrain 

throughout the process: there was no reconsideration or qualification of 

these objections by WWF-SA in view of objective facts and scientific 

results which later became available. These objections were indeed 

similar to those advanced by the Mpumalanga Tourism and Parks 

Agency, which have as stated in paragraph 67 above changed their 

stance to one of qualified support for the Yzermyn Underground Coal 

Mine in the letter of 8 September 2015 (annexure 'PT 27'). 

119.5. Furthermore this letter of objection (annexure 11 to a Notice of Appeal on 

page 462-470 of the papers) was not an objection as contemplated in 

section 10 of the MPfiDA-and was also addressed to WSP Consultants. 

120. Ad paragraph 67 there.© f.  

120.1 1 take note of the allegations contained herein but 1 wish to put the letter 

of objection of 5 April 2013 by Bird life South Africa (the Second 

Applicant in this matter) in context and perspective. 

120.2 Firstly, this letter of objection followed upon a draft scoping report for the 

proposed. Yzermyn Underground Coal Mine long before any of the site-

specific information or results from the specialist studies and reports 

commissioned and prepared on behalf of Atha Africa were made 
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available. 

120.3 Secondly, all the issues as well as the alleged impacts raised in this letter 

were investigated, considered and assessed during. the process of 

environmental and social impact assessment. In this regard appropriate 

mitigation measures were recommended and are in place for each of the 

anticipated impacts. 

120.4 Thirdly, this letter of objection .raised the standard_general and generic 

objections which any environmental organisation would raise against 

a proposed Mining project, arid these objections remained a constant 

.refrain throughout the process: there was no reconsideration or 

qualification of these objections by the Second Applicant in view of 

objective facts and scientific results which later became available. 

120.5 Fourthly, this letter of objection (annexure 'PML 3') was not an objection 

as contemplated in section 10 of the MPRDA and was also addressed 

to WSP Consultants. 

120.6 Lastly, this letter of objection (1) was based on large scale instruments 

dealing with areas in the order of square kilometres instead of taking into 

account that the affected surface area was reduced to 22.4 ha, (2) was 

based on a complete disregard of the concept of sustainable development 

by emphasising only the environmental perspective, (3) was 
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based on an ecosystem listing under section 52 of the NEMBA but 

without any regard for the actual legal consequences of such a listing and 

(4) was apparently based on an assumption that Atha Africa would be 

mining above ground whilst this was never the case.. 

121. Ad  paragraph 68 thereo  

121.1 The allegations contained in this paragraph is not a true reflection of the 

letter Of objection by. the Endangered Wildlife Trust (the Fourth Applicant 

in this matter) dated 29 April 2013 (annexure 'PM 4') - there is no 

allegation whatsoever therein, whether directly or indirectly, that it is 

allegedly "a crime to even think Of compromising this water/grass rich 

atea",.. The emotional onslaught in this letter of objection is demonstrated 

by the following remark with which the author thereof ends: 

"It is a great sadness to think that people from outside otit 

country, in this case India, came here to rape our country to 

enrich themselves at the expense of our people and their 

future. We can but hope that sense prevails." 

This sentiment is with respect an insult to Atha Africa, which came to this 

country with foreign investments at the invitation of the Government and 

in pursuit of sustainable development, which will benefit everyone. 

121.2 In any event this letter of objection by the Fourth Applicant must also be 
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seen in its proper context and perspective. The same remarks or 

comments made in respect of the letter of objection dated. 27 September 

2012 by the WWF-SA (in paragraph 119 above) and the letter of 

objection dated 5 April 201.3 by Birdlife South Africa (in paragraph 120 

above) are also applicable in this instance and they are repeated to the 

extent that they are applicable. 

12.1.3 Since 2013 much water ran into the sea. The original environmental and 

social impact assessment by WSP Consultants was submitted to the 

DMi on 18 October 2013 and to the DEA on 9 January 2014 

respectively. Subsequent to the responses received from both the DMR 

and the DEA, the proposed surface infrastructure area has been reduced 

considerably from some 80 ha to only 22A ha on a smaller portion of 

Portion 1 of the Farm Yzermyn 96 HT (which was excluded from the 

Mabola Protected Environment on 22 January 2014 specifically for this 

purpose). In addition and considering the best environmental option to 

minimise the impact on the biodiversity of the area as well as the supply 

of water from this catchment, the coal wash-plant as well as the discard 

dump was removed from the Mine Plan. In February 2014 a detailed 

wetland assessment was carried out on the alternative surface 

infrastructure layout area of 22A ha by the firm Scientific Aquatic 

Services (already dealt with in paragraph 41.15, 41.16, 41.40 and 42.4 

above, with the assessment itself to be found on page 715-937 of the 

Record of Proceedings and a summary of the wetland assessment on 
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page 718-719 thereof). 

121A In paragraph (b) of this letter of objection (annexure 41. the Fourth 

Applicant raises the rhetorical question about what will happen to the dirty 

water collected in the pollution control dams because there cannot 

conceivably be so many of those pollution control dams to contain. dirty 

water for 17-20 years. The naivety of this rhetorical question is beyond 

comprehenSion: it is with respect general and common knowledge, not 

only in the mining sector but-also in environmental circles and elsewhere, 

that the purpose of a pollution control dam is firstly to contain dirty water 

and secondly to allow the evagoration of water from that pollution control 

clam leaving the contaminants behind. It is simply ludicrous to think that all 

the dirty water over the life-of-mine must be. stored in .a pollution control 

dam and will remain so stored at a constant volume without any reduction 

as a result of evaporation. In any event and from the outset a water 

treatment plant was contemplated. se that contaminated water cou Id be 

treated up to the desired standard of quality before release. 

121.5 'The wetlands in the vicinity of-the proposed surface infrastructure on a 

small area of Portion 1 of the Farm Yzerrnyn96 HT can best be described 

or defined as "hillslopo seeps" which are highly marginal. These"hilislOpe 

seeps" are in areas that have been significantly disturbed due to historical 

telling and crop cultivation, as well as grazing andseasonal.fires. Wetland 

loss are limited to areas directly impacted by the construction of surface 
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infrastructure over an area of 22A ha, of which only 12.1 ha constitute 

wetlands and of those 12.1 ha an area of 7.62 ha of wetland area is 

already disturbed. Any interference with the existing hydrology of 

wetlands will be monitored and mitigated during construction, 

operational and closure phases. During the operatiOnal phase run-off 

stormwater will be monitored and the release thereof controlled so that 

the in-stream flow in the local drainage network remains as. stable as 

possible. Atha Africa also plans, for example, to implement a specific 

mitigation measure during the closure phase in this regard: that- 

mitigation .measure calls for the treatment of decant in the water 

treatment plant, to be discharged to the adjacent "hillslope seeps" by 

way of _a spigot draining into the. sand filter of this wetland area, not 

only recharging that wetland but also ensuring that the water reaching 

the "valley bottom wetlands" is further filtered and cleansed so that it can 

contribute to the in-streamflow of the local drainage network. 

121.6 As for the remaining allegations, I have already dealt with the substance 

thereof, 

122. Ad,pamgraph 69 and 70 thereof: 

122.1 I take note of the allegations contained in this paragraph but I deny that 

the said objections (discussed in the previous paragraphS) were in any 

• sense "Fundairetitar: they Wert partisan and biased in favour of an 
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environmental perspective, formulated without the benefit of all the 

detailed studies and information that became available during the process 

of the. assessment of environmental and social impacts, without any 

consideration of the concept of sustainable development and/or of the 

anthropogenic environmental management system under NEMA and 

section 24 of the Constitution. Moreover those objections were all noted 

and comprehensively addressed in the.course of the subsequent•process 

of environmental and social impact assessment,. as required by the 

applicable legislation.. 

122.2 At this juncture it is also apposite to record my own experiende with regard 

to the. interaction of Atha Africa with the non—governmental 

organisations opposed to the proposed Yzermyn Underground Coal 

Mining Project. Our approach has consistently been to pursue a balance 

betWeen the environmental, social and economic factors relevant for the 

practical implementation of the concept of sustainable development in 

South African law in a rational manner, informed by scientific studies and 

scientific arguments. Any discussion or consultation with these non-

governmental organisation always degenerated into emotional outbursts. 

Whenever an objection was raised and countered with logical, rational 

and scientifically-informed proposals regarding preventative, mitigatory or 

remediating and rehabilitative measures, the response was in effect that 

this was not good enough and that those measures will be inadequate - 

but without explaining why or on what scientific ground. 
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122. In the final analysis the said objections (discussed in the previous 

paragraphs) did not deprive Atha Africa of its exclusive statutory right 

under section 19(1)(b) of the MPRDA to apply for the granting of a mining 

right in terms of section 22 read with section 23 thereof; Furthermore it 

should be noted that In terms of section 22(2) of the MPRDA (at the time 

and before its amendment) the Regional Manager had to ("must') accept 

an application for a mining right if (1) the application was lodged at the 

office of the Regional Manager in whose region the lentils situated in the 

prescribed manner and with the prescribed non-refundable application 

fee, and (2) no other person held a prospecting right, mining right, mining 

permit or retention permit for the Same mineral and land. The acceptance 

of the application fora mining right on 25 April 2013 (annexure 5')  

by the Regional Manager was thus proper and regular. 

122.4 Also on 25 April 2013, as pointed out in paragraph 118.4 above, the notice 

in terms of section 10 of the MPRDA was given (Record of Proceedings 

page 2843). Despite that notice, inviting comments or objections with 

regard to the application for a mining right by Atha Africa, no such 

comments or objections were received by or delivered to the Regional 

Manager on or before 24 May 2013, as required by section 10 of the 

MPRDA read with regulation 3 of the MPRDA Regulations. 

122.5 I have already dealt with the remaining allegations contained in these 

paragraphs. 
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123. Aciparq ra,i3h 71 thereof 

123.1 I have already dealt with these allegations and explained the 

sequence of events. 

123.2 After the initial submission Of a report by WSP Consultants to the DMR on 

18 October 2013 and to the DEA on 9 January 2014 respectively, the 

officials of the two Departments respectively scrutinised that report in 

detail and communicated their respective responses to WSP Consultants 

and Atha Africa, resulting in further additional specialist Studies and 

updated versions prepared and subMitted by the firm of EcoPartners to 

the DMR on 4 March 2014 (in support of the application. for the granting 

of a mining right) and to the DEA on 30 January 2015 (in support of the 

application for the granting of environmental authorisation in respect of 

thoSe mining-related activities listed in terms of the NEMA as requiring 

such authorisation). 

124. Ad  paragraph 72 to 77 thereof: 

124.1 I have already dealt with all of the allegations contained herein and, in a 

nutshell, all of the issues and concerns raised by either the DMR or by the 

DWA were fully and comprehensively addressed in the updated version of 

the Final Environmental and Social Impact Assessment Report and 

Environmental Program (with the report itself contained on page 1-564 of 



124.3.1 
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the Record of Proceedings and with the annexures or specialist studies 

thereof contained on page 565-2833 of the Record of Proceedings), 

which was submitted to the DMR on 4 March 2014. 

124.2 In this regard I refer the Honourable Court to what I have stated in 

paragraph 35 and 38-43 above and I deny any allegation contained 

in this paragraphs which is inconsistent therewith. 

124.3 In paragraph 72 the letter of 4 February 2014 from the DMR to. Atha 

Africa regarding the original version of the said report (annexure TAAL 6') 

the Applicants state that the DMR, allegedly "rejected' this original version 

for "fundamental, substantive reasons." Again this is a misrepresentation of 

what ectually transpired: 

Firstly, the said letter of 4 February 2914 is not p letter of 

rejection but a directive in terms of section 29 read with the 

then section 39(5) of the MPRDA, directing in writing that 

specified information or data be submitted and/or calling for. 

additional information from Atha Africa as an applicant for 

the granting of a mining right: the MPRDA makes provision 

for an iteratiye.procest in this regard. The letter concluded in 

the socOnd-last paragraph with the instruction to address 

the listed matters in the form of a 

revised "EM P" to be submitted on or 

before. 4 March 2014. 
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124.3.2  Secondly, the main concern of the DMR was the location,  

site and design layout of the surface infrastructure as it Was 

then proposed: it is in the context hereof that the alleged 

fi'funcianien.tal, substantive reasons" were recorded bet in 

this context those were not reasons going to. the root of the 

underground mining project as a whole but pertained to the 

particular aspect of the surface infrastructure as then 

proposed. 

124.4 In response to this directive, .Atha Africa amended its planning for the 

surface infrastructure by. relocating it to the recom mended alternative 

site, reducing the size of that site and redesigning the layout thereof; 

furthermore Atha Africa commissioned additional specialist studies (such 

as a further hiodiversity and wetland assessment and a further study 

updating the groundwater model) and an updated version of the said 

report, along with proposed mitigation measures, was submitted to the 

DMR on 4 March 2014.. 

124.5 With regard to the comments from the DVVAJ refer the Honourable Court 

specifically to paragraph 31 and 39 above. All of the comments and 

concerns of the DWA, as stated in the letter of 9 (Sic) January 2014 

(annexure 7 to a Notice of Appeal on page 437.442. of the papers), were 

fully and comprehensively investigated and addressed to the satiSfaCtion 

Of both the DMR and the DWA; in fact, after the letter of 3 March 2014 
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(annexure 21') from Atha Africa directly to the DWA and the 

submission of the updated version to the DMR on 4 March 2014, there 

was no further complaint or objection from the DWA (or the DMR) and, 

in fact; in a letter of 17 August 2016 we learned that Atha Africa was 

issued with a Water Use Licence from the same DW.A (annexure 'PT 2'). 

124.6 In response to paragraph 76 and without unnecessarily repeating 

what I have already stated, I draw attention to the following: 

124.6.1 The relocated surface infrastructure will not be placed in a 

sensitive habitat; In fact, the bulk of the surface 

infrastructure is established in a previously transformed 

and already disturbed area. 

124.6.2 The relocated surface infrastructure does not impact on any 

critical biodiversity sites. 

124.6.3 The projected dewatering from the Yzermyn Underground 

Coal Mine is significantly reduced and mitigation 

measures proposed to deal with unpredicted occurrences 

of groundwater.. The relocated and redesigned surface 

infrastructure reduces potential impacts significantly and 

further mitigation measures, including ongoing rehabilitation 

as well as post-closure rehabilitation, will leave the site in a 

 



 
sector in the area. In my experience mining can increase 
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better ecological state after mining. No pans occur in the 

area. 

124.6A There will be no discard dump in the relocated and 

redesigned surface infrastructure, and therefore no an 

alleged "fatal flaw" The adit is also in any event not 

positioned on any wetland area. 

124.6.5 A detailed wetland assessment has in the meantime 

being undertaken. 

 
124.6.6 

Hydrological and gee-hydrological studies were used to 

update the groundwater model, including acid mine 

drainage. modelling-. The available evidence indicate that 

the decant and the associated potential risk for water 

quality can be successfully mitigated, which mitigation 

measure includes a water .treatment. plant 
 

124.6.7 The relocated and redesigned surface infrastructure will 

directly affect only 12.1 ha of wetland and of that area 

some 7:62 ha of wetland area is already disturbed. 

124.0 I do not agree that mining threatens the existing tourism 
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the tourism potential of an area and many mines effectively 

manage their own conservation areas as part of a 

programme of ecotourism. Mining and ecotourism is not 

mutually exclusive. 

124.6.9 The majority of the labour force will be unskilled workers 

 

124.6.10 

from the surrounding local communities. 

I have already dealt with the NFEPA and I repeat what is 

stated in paragraph 41.31 and 41.40.3 above. Proper 

mitigation measures for the impacts of dewatering and/or 

pollution of water resources were recommended and are in 

place. 
 

124.6.11 A comprehensive assessment of the impacts on flora and 

fauna has been done. As far as the site-specific condition 

of the wetlands in the proposed area for the surface 

infrastructure is concerned, I repeat what I have stated in 

paragraph 124.6.7 above. 

124.7 It is important to note that the evaluation or assessment of previous reports 

was based on different site layouts and locations, and that whatever 

remarks and/or comments and/or concerns and/or objections were made 

in respect thereof cannot automatically be regarded as valid 
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and applicable with the current updated Final Environmental and Social 

Impact Assessment Report and Environmental Program (page 1-564 and 

page 565-2833 of the Record of Proceedings). 

125. Ad paragraph 78 thereof:  

125.1 I have already dealt with these allegations in paragraph 38 above. 

125.2 EcoPartners took over and was appointed as independent 

environmental practitioner because WSP Consultants was no longer 

available due to other commitments of its specialists under circumstances 

where additional specialist studies were urgently required on 4 February 

2014, to be completed within one month by 4 March 2014.  

125.3 The updated Final Environmental and Social Impact Assessment Report 

and Environmental Program (page 1-564 and page 565-2833 of the 

Record of Proceedings) did more than just describe and assess to the 

new surface layout proposed by Atha Africa and this impression, created 

by the Applicants, is with respect false. As recorded in the updated 

executive summary (page 13 of the Record of Proceedings), Atha Africa 

appointed EcoPartners to address the specific concerns that the DMR 

had with the original application as well as to complete further additional 

specialist studies for the alternative surface layout areas specified. 

 



 

refused or rejected: the initial submission of the "EIAR" was returned to 
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126. Ad paragraph 79 to 81 thereof:  

126.1 I have already dealt with these allegations and refer the Honourable Court 

to what I have stated in paragraph 45-47 and 49-50 above, I have also 

dealt with the alleged rejection by DMR in paragraph 124.3 above. 

126.2 Regulation 34(2)(b)(ii) of the then EIA Regulations (2010) provided at the 

time that the competent authority must, within 60 days of receipt of an 

environmental impact assessment report, in writing reject the report if it 

did not substantially comply with regulation 31(2) thereof and request the 

applicant (for environmental authorisation of a listed activity) to make 

such amendments to the report as the competent authority may require 

for acceptance of the environmental impact assessment report. The letter 

of 16 May 2014 (annexure 6 to a Notice of Appeal on page 433-436 of the 

papers) from the DEA was thus not a final rejection of any kind but part of 

an iterative process contemplated by the applicable legislation. In fact, the 

same letter stated that the "EIAR" must be amended to addressed a 

number of issues listed therein and then concluded that the DEA will 

further consider the application (for the environmental authorisation of a 

number of mining-related listed activities) upon receipt of the amended 

"EIAR". 

126.3 At no stage was the application for environmental authorisation itself  
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EcoPartners but the updated one was accepted and later resulted in the 

necessary Environmental Authorisation (annexure 'PT 11). 

126.4 As mentioned in paragraph 80.1, the DEA requested confirmation 

whether an alternative layout can be proposed which would allow the 

proposed mine to coexist with in this sensitive area, given the concerns 

with regard to biodiversity: such confirmation was indeed provided by 

the subsequent additional specialist studies based on the relocation and 

redesign of the area for the surface infrastructure, which later excluded 

the coal wash-plant as well as the discard dump. 

126.5 As far as the various biodiversity concerns of the DEA as listed in 

paragraph 80.2 are concerned, I have already dealt with that. In summary 

the following are of particular relevance: 

126.5.1 The listing of an ecosystem under section 52 of the NEMA 

and the legal consequences thereof are dealt with in 

paragraph 109.5 above. In this case the listed ecosystem, 

namely the Wakkerstroom/Luneburg Grasslands (with an 

original area of 255 000 ha of which the remaining natural  

area of this ecosystem is 90% thereof albeit that only 2% of 

the original area is under legal protection) as identified and 

described in Government Notice 1002 of 2011 (published in 

the Government Gazette No 34809 of 9 December 
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2011), has the status of an endangered ecosystem (in 

terms of a classification distinguishing between the status 

of being critically endangered, endangered or vulnerable). 

This status was considered for the purposes of the 

amended or updated "EIAR". 

 
126.5.2 

The relocated and redesigned surface infrastructure is 

positioned on an area of "Least Concern" in terms of the 

Mpumalanga Biodiversity Conservation Plan (2006), as 

stated in paragraph 49.1.8 and 109.2.3 above, and the 

largest part of that area was previously disturbed; 

accordingly and based on ground-truthing, the site-specific 

area to be utilised for surface infrastructure cannot, with 

respect, be classified as irreplaceable at all. 
 

 
126.5.3 

With the relocation, redesign and size reduction of the 

surface infrastructure Atha Africa pursued the "best 

practicable environmental option" as required by the NEMA. 

Section 1(1) of the NEMA defines this concept as the option 

that provides the most benefit or causes the least damage to 

the environment as a whole, at a cost acceptable to society, 

in the long term as well as in the short term. The result was 

that the required surface infrastructure will largely be 

positioned outside of any wetland area and partly 

 

 

 



-264-  

on previously disturbed wetlands, so that it will not have a 

high ecological impact. 

 
126.5.4 

I have already dealt with the NFEPA and I repeat what is 

stated in paragraph 41.31 and 41.40.3 above. Proper 

mitigation measures for the impacts of dewatering and/or 

pollution of water resources (including a system for the 

separation of dirty water and clean water) were 

recommended and are in place. 
 

126.5.5 The issues of dewatering and decant (and their impact on 

biodiversity) were revisited to the satisfaction of the DEA. 

126.6 For the sake of clarity I remind the Honourable Court that these events 

were part of the interaction between Atha Africa and the DEA concerning 

the environmental authorisation required under the NEMA. Everything 

raised by the DEA was fully addressed in the report submitted to the DEA 

on 30 January 2015. 

127. Ad paragraph 82 to 83 thereof:  

127.1 I have already dealt with these allegations and I refer the Honourable 

Court to what I have stated in paragraph 46 above. 
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127.2 I fail to see the relevance of the fact that Atha Africa directed a letter to 

the MEC on 21 May 2014 (annexure T) "a mere few days" after the  

letter of 16 May 2014 from the DEA (annexure 6 to a Notice of Appeal on 

page 433-436 of the papers, dealt with in paragraph 126 above. This 

was a legitimate exercise in the course of an iterative process based on 

consultation and co-operation, to boot upon the invitation of the MEC. 

127.3 There was nothing untoward with the said letter of 21 May 2014: after 

referring to previous correspondence and events which provided the 

basis for a mutual commitment to co-operation between Atha Africa and 

the Mpumalanga Department responsible for environmental affairs, Atha 

Africa (referred to by the acronym AAV in this letter) recorded its motive 

as follows (on page 509 of the papers): 

"Cognisant of the above-mentioned obligation on AAV to 

ensure the protection of the environment and the 

biodiversity located within the proposed Mining Right Area, 

which are also located within the declared Mabola and 

extended Kwamanlangampisi Protected Environments, AAV 

is adamant to use its best endeavours to fulfil its obligation 

to protect the environment and the biodiversity as an ethical 

and responsible mining company. 

As a proactive, cautionary approach, AAV has opted to 

include any specific environmental and/or specific mitigation 

conditions or guidelines of the MDEDET in the 

Environmental Management Programme, as part of the 

Mining Right Application, to be approved by the DMR. 

It is our sincere belief that the inclusion of any specific 
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conditions which MDEDET may impose on AAV's mining 

activities in the region, even though such environmental 

conditions will be strict/ stringent, must also be enshrined in 

the Environmental Management Programme, approved 

under the Mining Right Application." 

127.4 In this spirit Atha Africa (on page 510 of the papers) requested the MEC to 

provide Atha Africa with direction and/or guidance on the most appropriate 

channel to follow in the Mpumalanga Department responsible for 

environmental affairs, in order to obtain clarification on any specific 

environmental issue and/or specific mitigation conditions or guidelines 

which Atha Africa could include in the final Environmental Management 

Programme to be approved by the DMR under and in terms of the 

MPRDA. The bona fide purpose hereof was to ensure any concerns that 

the MEC may have from an environmental perspective, were also fully 

addressed in the future operational Environmental Management 

Programme which will govern and inform the environmental management 

of the mining operations under and in terms of the MPRDA, over and 

above whatever regulatory controls would be imposed upon the listed 

activities to be authorised in terms of the NEMA. 

127.5 On the same date and in the same spirit Atha Africa directed a letter to the 

Regional Manager, of which letter of 21 May 2014 a copy is attached as 

annexure 'PT 37' hereto. As appears more fully from this letter, Atha Africa 

informed the Regional Manager of the other letter to the MEC and 

requested the Regional Manager for an opportunity to address any issues 



127.6 The end result was, amongst others, the granting of a mining right by the 
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that the MEC may raise. In this regard Atha Africa stated the following: 

"In order to amplify AA V's goodwill to assist the MDEDET 

in its environmental and biodiversity conservation plans in 

Mpumalanga, AAV is desirous to also include any specific 

environmental and or specific mitigation conditions or 

guidelines of the MDEDET in the final Environmental 

Management Programme, to be approved by the DMR. 

In light of the above-mentioned, while considering our 

mining right, AAV herewith requests you to please provide 

AAV with an opportunity to obtain clarification on any 

specific and environmental and or specific mitigation 

conditions or guidelines from the MDEDET, which will be 

considered in the final Environmental Management 

Programme, prior to any final approval of the Environmental 

Management Programme and ultimate Mining Right 

adjudication. 

We sincerely believe that the information requested from 

MDEDET will be of great assistance to the DMR, in its final 

review and approval of the EMPR, since the relevant 

information will provide the DMR with an opportunity to 

make an informed decision based on all relevant facts 

concerning environmental aspects of the mining area 

sought for by AAV. Unless, indicated otherwise and safe for 

the anticipated mitigation measures from MDEDET to be 

enshrined in the EMPR, we believe that AAV has fully 

complied with all relevant aspects of the MPRD Act for the 

issuing of a mining right." 
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DMR and the granting of an Environmental Authorisation for listed 

activities by the Mpumalanga Department responsible for environmental 

affairs in respect of the Yzermyn Underground Coal Mine as a properly 

investigated and motivated sustainable development with a whole range 

of appropriate mitigation measures to address environmental impacts. 

128. Ad paragraph 84 to 86 thereof:  

128.1 I presume that the reference to the letter of 19 September 2014 is a 

reference to annexure 13 to a Notice of Appeal on page 480-482 of the 

papers, dealt with in paragraph 48 above. Annexure 14 (on page 483-

484 of the papers) is a letter from CER. 

128.2 I admit the allegations contained in these paragraphs insofar as they 

accord with the contents of the said letter dated 19 September 2014 and I 

deny the remaining allegations contained herein. 

128.3 For the sake of precaution and as explained in paragraph 64 above, the 

said letter of 19 September 2014 was overtaken on 14 April 2015 by the 

later decision of the DMR Minister (annexure TN_ 15'). 

129. Ad paragraph 87 to 91 thereof:  

129.1 I have to a large extent already dealt with all of these allegations and, in 

 



 

-269-  

this regard, I refer the Honourable Court back to what is stated in  

paragraph 47, 49 and 50 above. I also repeat paragraph 126.6 above: 

these events took place in the context of the process under the auspices 

of the DEA and not during the process under the auspices of the DMR. 

129.2 The objection by the Mpumalanga Tourism and Parks Agency at the time 

on 27 October 2014 (annexure 9 to a Notice of Appeal on page 446-454 of 

the papers) must now also be considered in the light of the change of 

attitude reflected in its letter of 8 September 2015 (annexure 'PT 27°) and 

dealt with in paragraph 67 above. In any event the various grounds upon 

which the Mpumalanga Tourism and Parks Agency then relied are fully 

addressed in paragraph 49.1 above. 

129.3 The objection by WWF-SA of 27 October 2014 (annexure 12 to a Notice of 

Appeal on page 471-479 of the papers) is dealt with in paragraph 49.2 

above but I need to deal with the alleged significant aspects of this letter, 

highlighted by the Applicants. 

129.4 With regard to the first aspect (paragraph 90 of the Founding Affidavit), 

the following are to be noted: 

129.4.1 The NSS report on the assessment of the biodiversity was 

part of the original submission by WSP Consultants which 

had to be updated and was updated by EcoPartners with 
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the benefit of additional and further specialist studies. 

129.4.2 That original submission was based on a different and more 

environmentally-friendly location, a reduced site size and a 

newly-designed layout for the surface infrastructure; the 

assessment of the biodiversity by NSS was thus done within 

totally different parameters. 

 
129,4.3 

WWF-SA moreover selected the NSS report on the 

assessment of the biodiversity with its recommendation of a 

"no-go option" despite the fact that the underlying flaws with 

the hydrological model and with the assumption of the link 

between the two aquifer systems were pointed out in the 

additional specialist study on biodiversity (as discussed in 

paragraph 41.39 and 41.40 above) and without drawing 

this to the attention of the DEA. 
 

129.4.4 These two important facts are also conspicuously absent 

from the allegations contained in paragraph 90 of the 

Founding Affidavit and they are not disclosed by the 

Applicants to the Honourable Court. 

129.4.5 The groundwater report used by NSS indicated that major 

dewatering would occur from the very first day of the 
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Yzermyn Underground Coal Mine, which even a layperson 

could identify as a glaring error and, had WWF-SA read 

the NSS report with even a modicum of attention, WWF-

SA and the Applicants must have realised from the outset 

(as we did) that the NSS report was flawed. It takes time 

and effort for an underground coal mine to be developed 

and it does not happen overnight: the NSS report painted a 

picture where on one day there will be no impact of 

dewatering and on the very next day there would be major 

dewatering as if the Yzermyn Underground Coal Mine was 

fully developed overnight. 

129.4.6 Moreover the NSS report was significantly influenced by the 

discard dump facility and the associated wash-plant facility, 

regarded as creating a significant potential risk for down-

stream contamination; however, both these facilities have 

been removed from the current design for the surface 

infrastructure. 

 
129.4.7 

The review by Delta-H Water Systems Modelling (page 

940-999 of the Record of Proceedings) revealed these 

significant shortcomings in the methods followed by NSS 

and resulted in a specialist report on groundwater for the 

Yzermyn Underground Coal Mine. This specialist report 
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indicated a limited interaction between the shallow aquifer 

and the deep aquifer, with a very small predicted impact on 

the wetland due to dewatering. Furthermore the proposed 

mitigation measures also indicated that down-stream 

pollution could be fully mitigated. 

129.5 I respectfully submit that it is very dangerous and in fact misleading to 

selectively quote from and present the contents of documents and reports 

without putting them in a proper context or perspective. 

129.6 With regard to the second aspect (paragraph 91 of the Founding 

Affidavit), the following are to he noted: 

129.6.1 It is with respect not a correct portrayal of the objection of 

WWF-SA to state that it was of the view that the proposed 

mitigation measures were "inadequate" to address the 

biodiversity issues raised in the NSS report. In this regard 

the following was stated (on page 472 of the papers, 

underlining in the original): 

 

"We dispute and thus reject the mitigation 

measures and amendments proposed by 

yourselves on the basis that Natural Scientific 

Solutions CC along with ourselves as lAP's 

have provided ample evidence as to why the 

proposed Yzermyn should not be supported 

 



129.6.5 These mitigation measures are with respect not inadequate 
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and therefore not go ahead." 

129.6.2 This is not a statement to the effect that the proposed 

mitigation measures were inadequate but a statement, from 

a partisan and biased environmental perspective without 

regard for the concept of sustainable development, that the 

proposed Yzermyn was unacceptable for the WWF-SA. 

 
129.6.3 

There is no factual foundation, either in this letter of 

objection or in the aforesaid paragraph 91, to support the 

proposition of inadequacy of proposed mitigation measures; 

no specific or concrete reason or basis for such a claim of 

inadequacy is revealed and I have no idea to what is meant 

by the referral to "ample evidence". 
 

 
129.6.4 

The actual mitigation measures proposed by EcoPartners 

are set out in the updated Final Environmental and Social 

Impact Assessment Report and Environmental Program (on 

page 456-526 thereof): these mitigating measures resulted 

from specialist studies, were recommended by specialists, 

were considered by the relevant authorities and were found 

to be acceptable, where after they were imposed upon Atha 

Africa. 
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to address biodiversity issues and the real problem for 

WWF-SA and other non-governmental organisations 

(including the Applicants) is not any rationally-demonstrated 

inadequacy of the proposed mitigation measures but the 

emotional unacceptability for them of the Yzermyn 

Underground Coal Mine. 

1291 In the result I dispute the relevance of the allegations contained in these 

paragraphs (pertaining to the NEMA-process before the DEA at the time) 

and in any event, although these objections were indeed raised by the 

Mpumalanga Tourism and Parks Agency as well as WWF-SA, they were 

and are without anysubstance or merits. Especially the opportunistic and 

the selective singling out or relying upon the NSS report by WWF-SA as 

well as the Applicants is, with respect, improper and misleading. 

130. Ad paragraph 92 to 99 thereof:  

130.1 I take note of the allegations contained in these paragraphs and I have 

already dealt fully therewith in paragraph 52, 53, 54.7 and 64 above. 

130.2 I also refer the Honourable Court in this regard to the Water Use Licence 

issued by the DWA (annexure 'PT 2') and to paragraph 73 above. 

130.3 It was never the case or argument for Atha Africa that the proposed  
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Yzermyn Underground Coal Mine will not have any negative or adverse 

environmental impact on surface areas and wetlands. No sustainable 

development without any negative or adverse environmental impact is 

possible or even conceivable. 

130.4 The real issue is not whether there will be such a negative or adverse 

environmental impacts on the surface areas or wetlands, or whether there 

will be a disturbance to the wetlands, as a result of the proposed 

development. The real issue is what those potential or expected impacts 

or disturbances are (identification), what their scope or extent and 

significance are (assessment), how they are to be prevented or mitigated 

and remediated (management), and what weight is to be given to these 

environmental factors when considered in conjunction with the social and 

economic factors of the proposed development so that a proper balance 

can be achieved (sustainability). The case for the Applicants is thus 

constructed upon the wrong premise from the outset. 

130.5 It was always the case or argument for Atha Africa that a proper balance 

between the environmental, social and economic factors of the proposed 

development had to be found, on the basis of an acceptance that there 

would be environmental impacts (actual and potential) but that they could 

be satisfactorily mitigated or prevented under the circumstances and on 

the basis thereof that the proposed development will result in various 

social and economic benefits for South Africa and the South African 
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economy, also and especially for the surrounding local communities 

suffering from poverty. 

130.6 Atha Africa accepts that a portion of wetland (with a part thereof 

previously disturbed) will be affected but the mitigation measures 

provided for, and the change in the layout of the surface infrastructure, 

are such that the possible impact has been significantly reduced. as I 

have explained above. Furthermore, these are previously disturbed 

wetlands with a low sensitivity and ecological value. These wetlands can 

and will be rehabilitated after mining so that their future ecological 

function is improved. 

130.7 On this point it should be noted that section 23(1)(d) of the MPRDA does 

not require the categorical and absolute absence of any potential 

pollution, ecological degradation or damage to the environment; on the 

contrary, this provision realistically accepts that there will be pollution, 

ecological degradation or damage to the environment as a result of 

mining activities but then requires that such may not be unacceptable. 

The mere fact that there will be a negative environmental impact on 

surface areas and wetlands, or that there will be a disturbance to 

wetlands requiring mitigation, as a result of the proposed mining activities 

does not mean that we are dealing with a case of unacceptable pollution, 

ecological degradation or damage to the environment. Quite the contrary 

is the case with the Yzermyn Underground Coal Mine. 
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130.8 In order to clarify the confusion appearing from paragraph 99 of the 

Founding Affidavit, I point out that Atha Africa has never stated in any of 

its reports or documents that there will be no surface activities at all. 

Which clearly stated that the surface activities will be limited to portions of 

Portion 1 of the Farm Yzermyn 96 HT and that there will be an impact on 

wetlands as a result of this, but that such impact had been significantly 

reduced by way of mitigation measures. There will be no surface activities 

in the Mabola Protected Environment. 

131. Ad paragraph 100 to 101 thereof:  

131.1 I take note of the allegations contained in these paragraphs and I have 

already dealt therewith in paragraph 54 above. 

131.2 I deny the allegation that Atha Africa refused to give any of the registered 

interested and affected parties a copy of the letter of 19 September 2014, 

received from the DMR Director-General and granting the mining right 

(annexure 13 to a Notice of Appeal on page 480482 of the papers): 

nothing about this appears from the draft minutes for the said meeting of 

23 January 2015 (annexure 'PT 22'), nothing of such an alleged incident is 

mentioned in any of the correspondence that followed and this false 

allegation significantly does not mention any detail (for example, who 

requested such a copy). I was at that meeting as a senior representative 

of Atha Africa and nobody directed such a request to me or any of my 
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colleagues. To the best of my recollection Atha Africa did not inform this 

meeting that we have applied to the DMR for an amendment of the said 

conditions but, as I have already pointed out in paragraph 54 above, the 

agenda and the development of the debate and discussions at this 

meeting did not allow an opportunity for putting this on the table. 

132. Ad paragraph 102 to 107 thereof:  

132.1 I take note of these allegations. I point out that CER requested a copy of a 

letter confirming the granting of a mining right to Atha Africa only on 23 

February 2015, a month after the meeting of 23 January 2015. One would 

have expected, if there was such a refusal to provide a copy of that letter 

at the meeting of 23 January 2015 as is alleged, that the Applicants would 

have reacted much sooner. 

132.2 I refer the Honourable Court to paragraph 58 and 59 above. 

132.3 I repeat that written permission in terms of section 48(1)(b) of the NEMPAA 

is not a jurisdictional condition for the granting of a mining right in terms of 

section 23 of the MPRDA but is a prior condition for the exercise of the 

rights, duties and privileges granted in terms thereof to the holder of a 

mining right, so as to conduct commercial mining operations in a Protected 

Environment. Such written permission has in any event been granted 

(annexure 'PT 3'). 
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132.4 I take issue with the assumption of CER that a decision to be taken in 

terms of section 48(1)(b) of the NEMPAA requires a process of public 

participation but this aspect need not be canvassed any further for the 

purposes of the present review application. 

132.5 With regard to paragraph 106 of the Founding Affidavit, I point out that the 

stance of the Applicants is absolutely against any mining by Atha Africa in 

its Prospecting Area over numerous farms in the Wakkerstroom District; 

they are not really concerned whether such mining is allowed with or 

without conditions or whether such mining is allowed with effective or 

ineffective and/or appropriate or inappropriate conditions. The fact that no 

mention was made in correspondence, received from the DMR, of the 

request for the relevant conditions to be amended, is therefore neither 

here nor there. 

133. Ad paragraph 108 to 113 thereof:  

133.1 I have no personal knowledge about this correspondence. 

133.2 Accordingly I only take note of the allegations contained herein, subject to 

what I have already stated in this Answering Affidavit. 
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134. Ad paragraph 114 to 116 thereof:  

134.1 I take note of the allegations contained in these paragraphs and I will not 

dispute them for the purposes hereof. 

134.2 In terms of regulation 74(1) of the MPRDA Regulations any person who 

appeals in terms of section 96 of the MPRDA against an administrative 

decision, must within 30 calender days after he or she has become aware 

of or should reasonably become aware of the administrative decision 

concerned, lodge a written notice of appeal with the DMR Minister. On 

their own version some of the Applicants learned of the decision of the 

DMR Director-General on 23 January 2015 yet a written Notice of Appeal 

was only lodged on 1 April 2015 (way out of time and without any 

application for condonation in terms of regulation 74(4) of the MPRDA 

Regulations). 

134.3 What is disconcerting is the allegation in paragraph 100 of the Founding 

Affidavit that representative of the Second Applicant and the Fourth 

Applicant were notified of the granting of a mining right at a meeting held 

on 23 January 2015, compared with the allegation in paragraph 85 of the 

Notice of Appeal (on page 365 of the papers) that the "Appellants" (which 

included all the Applicants) all first become aware of the grant of the 

mining right after 3 March 2015. 
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135. Ad paragraph 117 thereof:  

135.1 I am advised that there is a fundamental difference between a ground of 

appeal and a ground of review and between the function of a court of 

appeal and the function of a court of review. In this regard I draw the 

attention of the Honourable Court to the fact that in this review application 

the Applicants are in substance advancing their original grounds of appeal 

as grounds of review: in effect the case for the Applicants amount to the 

proposition that the decision of the DMR Director-General and/or of the 

DMR Minister was wrong and, with respect, no proper case is made out 

for the proposition that the procedure for that decision was regular. 

135.2 To the extent necessary and because these "grounds of appeal' are 

essentially relied upon as grounds of review, I deal briefly with the 

allegations contained in this paragraph. 

135.3 With reference to paragraph 117.1, I draw attention to the following:  

 
135.3.1 

It is simply factually incorrect to claim that "all available 

evidence" indicated that the proposed mining would result 

in unacceptable pollution, ecological degradation or 

damage to the environment. The available evidence was 

contained in a bundle of some 3000 pages, of which the 

documents relied upon by the Applicants in these 
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proceedings constituted a minute portion thereof. In fact "all 

available evidence" demonstrated that, although there 

would be some actual or potential environmental impact as 

a result of the proposed mining, there will not be 

unacceptable pollution, ecological degradation or damage 

to the environment. 

 
135.3.2 

The Applicants have elected not to canvass "all available 

evidence" in the founding papers and they basically ignored 

everything that did not support their views. The decision that 

was taken to grant the mining right, obviously was not taken 

in this fashion and could only be taken with the benefit of 

"all available evidence". 
 

135.3.3 I have already dealt with the remaining allegations 

contained therein and specifically with the opportunistic 

reliance on the NSS report. What can be added in this 

regard is the fact that NSS remained registered as an 

interested and affected party for the purposes of completing 

and updating the environmental and social impact 

assessment. In this regard I refer the Honourable Court to 

an extract from the updated version submitted to the DEA, 

of which a copy is attached as annexure 'PT 38' hereto. As 

appears therefrom, four individuals from NSS were listed as 
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stakeholders (Susan Abell, Kate McEwan, Kathy Taggart 

and Caroline Yetman) and NSS was also provided with an 

opportunity to comment; its written comment of 27 

October 2014 records that it concerns described in its 

report of September 2013 remain as is, and then they 

elaborate further. In this letter of 27 October 2014 notice 

was taken of the fact that a more comprehensive 

predictive groundwater model was developed, although it 

still had reservations in this regard. The point is, however, 

that NSS did not again repeat or endorsed its "no go" 

recommendation; neither did NSS at any stage expressed 

the view or motivated why the mining activities would 

result in unacceptable pollution and ecological 

degradation or damage to the environment. 

135.3.4 Accordingly there is no merit or substance in this ground, 

whether you call it a ground of appeal or a ground of 

review. 

135.4 With reference to paragraph 117.2, I draw attention to the following:  

 
135.4.1 

I have already explained that section 48(1)(b) of the 

NEMPAA does not stand in the way of the granting of a 

Mining Right in terms of section 23 of the MPRDA but is a 

 



135.4.4 Accordingly there is no merit or substance in this ground, 
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requirement for the exercise of that Mining Right. 

Accordingly it is with respect totally irrelevant whether and if 

so when, where and how Atha Africa applied for written 

permission in terms of section 48(1)(b) of the NEMPAA to 

conduct commercial mining in the Mabola Protected 

Environment. 

135.4.2 I and others on behalf of Atha Africa have in fact, from time 

to time, discussed the appropriate procedure for such a 

written permission both with officials from the DMR and with 

officials from the DEA. We have been constantly advised 

that the combined environmental and social impact 

assessment (referred to in paragraph 16 above) for the 

purpose of obtaining a Mining Right under the MPRDA and 

an Environmental Authorisation under the NEMA first had to 

be completed in order to get the relevant information for a 

decision under section 48(1)(b) of the NEMPAA. 

135.4.3 In the absence of any prescribed process or procedure for 

an application to obtain such written permission under 

section 48(1)(b) of the NEMPAA, Atha Africa followed the 

advice given to it by the various officials. 



135.6.1 
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whether you call it a ground of appeal or a ground of  

review. 

135.5 With reference to paragraph 117.3, I draw attention to the following: 

135.5.1 I have already dealt with all the allegations contained in this 

paragraph and relied upon by the Applicants. 

 
135.5.2 

Neither the large scale earmarking of vast areas under 

different legislative and environmental planning instruments 

nor the ongoing and repeated objections from non 

governmental organisations from a partisan ecological 

perspective constitute any evidence or basis for a rational 

and logical conclusion or inference that the proposed 

mining will result in unacceptable pollution and ecological 

degradation or damage to the environment. 
 

135.5.3 Accordingly there is no merit or substance in this ground, 

whether you call it a ground of appeal or a ground of 

review. 

135.6 With reference to paragraph 117.4, I draw attention to the following: 

I have already dealt with the conditions imposed by the 

,": 
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DMR Director-General when he granted the application for 

a mineral right. 

 
135.6.2 

Precisely why and on what basis those conditions were 

allegedly unlawful, vague and unenforceable were not 

canvassed at all in the Notice of Appeal (paragraph 88 on 

page 368 of the papers) neither is this topic canvassed at 

all in the present review application. However, that those 

conditions were imposed in error and without realising that 

the effect of applying those conditions to three-dimensional 

development activities, such as underground mining, will 

effectively stultify the granting of the Mining Right, is with 

respect abundantly clear. 
 

 
135.6.3 

In any event those conditions were overtaken by later 

events with which I have already dealt with. As far as the 

conditions imposed by the DMR Minister is concerned, I 

deny that those conditions are in any respect unlawful, 

vague and/or unenforceable. In this regard I refer the 

Honourable Court to paragraph 64.6 above as well as to 

the Environmental Authorisation (annexure 'PT 1') and the 

Water Use Licence (annexure 'PT 2') issued to Atha Africa. 

The requirement for a written permission (annexure 'PT 3') 

in terms of section 48(1)(b) of the NEMPAA has also been 
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complied with. 

135.6.4 Accordingly there is no merit or substance in this ground, 

whether you call it a ground of appeal or a ground of 

review. 

135.7 With reference to paragraph 117.5, I draw attention to the following: 

135.7.1 
The Applicants alleged for the purposes of the Notice of 

Appeal that the granting of the mining right contravened 

several environmental management principles of section 2 

of the NEMA and conflicted with the NEMPAA as well as 

the constitutional duty in section 24 of the Constitution to 

promote conservation through reasonable legislative and 

other measures. 
 

135.7.2 It appears that the Applicants are not persisting with this 

"ground of appeal' for the purposes of this review 

application. In any event I dispute that the allegations in this 

regard are correct or that there is any merit therein. 

135.7.3 
Firstly, the NEMPAA specifically provides for the possibility 

of commercial mining with in a Protected Environment, 

provided it takes place with prior written permission 
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obtained in terms of section 48(1)(b) of the NEMPAA and 

that written permission has been granted (annexure 'PT 3'). 

Moreover the granting of the mining right will not 

"undermine" the declaration of the Mabola Protected 

Environment at all because the very core of sustainable 

development is to find a balance and co-existence between 

the environment and development; it is also specious to 

claim that the purpose of the declaration thereof will not be 

able to be achieved if coal mining takes place therein 

because the purpose of the declaration thereof was not to 

prevent coal mining (although that might have been the 

hidden agenda of some of the stakeholders). In this regard 

I have dealt fully with the history that resulted in the 

declaration of the Mabola Protected Environment and in the 

omission of Portion 1 of the Farm Yzermyn 96 HT 

specifically for the purpose of accommodating the surface 

infrastructure of the Yzermyn Underground Coal Mine 

 
135.7.4 

Secondly, section 24 of the Constitution does not only 

impose a duty to promote conservation through reasonable 

legislative and other measures: the fundamental right to the 

environment encompasses the right of everyone (a) to an 

environment that is not harmful to their health or well-being; 

and (b) to have the environment protected, for the benefit 
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of present and future generations, through reasonable 

legislative and other measures that (i) prevent pollution and 

ecological degradation; (ii) promote conservation; and (iii) 

secure ecologically sustainable development and use of 

natural resources while promoting justifiable economic and  

social development. In any event the scope and ambit of the 

duty to promote conservation, and even the meaning of the 

word "conservation", are far from clear but, at the very least, 

does not require an absolute prohibition on or abstention 

from the use of natural resources (including mineral 

resources). 

135.7.5 Thirdly, the environmental management principles of 

section 2 of the NEMA informs a balanced concept of 

sustainable development as well as an anthropogenic 

environmental management system. Those principles are in 

the nature of guidelines to inform decisions or 

considerations to be taken into account when taking 

decisions in the context of environmental legislation where 

applicable and relevant. They are neither fixed and rigid 

prescripts or rules which can be contravened nor a checklist 

of criteria which must all be ticked off but, given their 

potential to conflict with each other and without any 

statutory indication of what weight each principle carries, 
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inherently flexible with not all of them always applicable to 

the same extent in each and every instance. 

135.7.6 Fourthly, the "other reasonable measures" (that is, 

measures other than legislative measures referred to in 

section 24 of the Constitution) relied upon by the Applicants 

are clearly measures in the nature of a policy. It is with 

respect trite law that a policy cannot fetter a discretionary 

power and should not be rigidly adhered to but should be 

sensibly applied with due regard for the specific facts and 

circumstances of a particular case. Accordingly the 

proposition for the Applicants, that the granting of the 

mining right is in conflict with "government policies and 

adopted plans ... with regard to this area" and therefore  

unlawful, irrational and unreasonable with relevant 

considerations allegedly not taken into account, is a leap in 

logic and without any foundation. Precisely because 

relevant considerations, such as the site-specific detail and 

actual characteristics of the Mining Area as well as the 

proposed mitigation measures and all of the results of the 

specialist studies, were taken into account in this instance, 

the outcome was lawful, rational and reasonable. 

135.7.7 Accordingly there is in any event no merit or substance in 

 



-291-   

these allegations. 

135.8 I repeat that the internal or administrative appeal under section 96 of the 

MPRDA has become redundant as the former decision of the DMR 

Director-General has been formally substituted by the decision of the 

DMR Minister, as explained in paragraph 64 above. 

136. Ad paragraph 118 to 130 thereof:  

136.1 I take note of the allegations contained in these paragraphs but I do not 

have any personal knowledge thereof. 

136.2 However: firstly, I dispute that these allegations are of any relevance for 

this review application; and secondly, most of these allegations are 

secondary evidence about the contents of documents not before the 

Honourable Court and of which documents the correctness and truth of 

the contents thereof are not confirmed under oath so that they are nothing 

more than inadmissible hearsay evidence. 

137. Ad paragraph 131 to 132 thereof:  

 

137.1 1 take note of the allegations contained herein but I must immediately 

point out that, although there is no allegation that the CER sent the letter 

of 2 April 2015 (annexure TN_ 16°) to the DMR Minister, there is no 
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allegation or any proof of whether or when this letter was received by the 

DMR and/or whether or when the DMR Minister learned of this letter. 

137.2 With regard to paragraph 132.1, I have already dealt with the interaction 

between the status of the Mabola Protected Environment as declared 

under section 28 of the NEMPAA and the granting of a mining right in 

terms of section 23 of the MPRDA. 

137.3 With regard to paragraph 132.2, the allegations contained in this 

paragraph are false. In this regard, I repeat what I have already stated in 

paragraph 98 above. 

137A With regard to paragraph 132.3, the claim that the "area" was one with an 

alleged "extreme environmental sensitivity' is with respect false because 

of its overreach and because it is contradicted by the site-specific detail 

and actual characteristics of the proposed Mining Area. 

137.5 With regard to paragraph 132.4, I have already dealt with the relevance 

and impact of section 48(1)(b) of the NEMPAA insofar as it allegedly 

pertains to the granting of a mining right in terms of section 23 of the 

MPRDA. 

137.6 With regard to paragraph 132.5, I take note of these allegations but this 

step by the CER (to request that any process under section 48(1)(b) of 
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the NEMPAA be kept over pending a "final determination" of whether the 

granting of the mining right to a for Africa was lawful) was clearly a 

stratagem to delay the mining project as much as possible. I am advised 

in this regard that it is trite law that a review application does not suspend 

the decision or administrative action under review and this request was 

directed to both the DEA Minister as well as the DMR Minister under 

circumstances where they were not under any legal obligation or duty to 

comply there with. 

138. Ad paragraph 133 to 138 thereof:  

138.1 I have already dealt with these allegations in paragraph 64 above and 

I repeat what I have stated therein. 

138.2 Accordingly these allegations are not in dispute. 

139. Ad paragraph 139 thereof:  

139.1 I take note of the allegations contained herein. 

139.2 I respectfully submit that the involvement of the DMR Minister in the 

decision to grant a mining right, whether the decision of the DMR Minister 

is regarded as a substitution or an amendment, results therein that an 

administrative appeal in terms of the MPRDA is no longer available to the 

4), 



-294-  

Applicants and it is not the case of Atha Africa that the Applicants first had 

to exhaust some internal or domestic remedy before they could approach 

the Honourable Court by way of a review application. 

140. Ad paragraph 140 to 146 thereof:  

140.1 I take note of the allegations contained herein. 

140.2 Under the circumstances, where CER has requested that the internal 

appeal be suspended and/or where the internal appeal has been 

overtaken by later events and thus became abortive, I respectfully submit 

that as from 14 April 2015 there was no legal basis to suspend the 

granting of the mining right in terms of section 96(2)(a) of the MPRDA. 

141. Ad paragraph 147 thereof:  

141.1 I repeat what I have stated in paragraph 64 above and I deny that the 

decision of the DMR Minister is ambiguous. 

141.2 I also dispute the correctness of the argument as advanced by the 

Applicants in this paragraph: for the exercise of the ministerial powers in 

terms of section 103(4)(b) and (5) of the MPRDA, it is with respect totally 

irrelevant what the DMR Director-General would have done or would not 

have done. The consensus of the DMR Director-General in any 
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amendment or substitution of his original decision (taken in the exercise of 

a delegated power which is in the first place vested in the DMR Minister 

under section 23 of the MPRDA) is not required before it is permissible for 

the DMR Minister to intervene in terms of section 103 of the MPRDA. 

141.3 The intervention by the DMR Minister resulted in conditions respecting the 

custodianship of the DWA for the water resources and of the DEA for the 

environment, fully in accordance with the imperatives and principles of co-

operative governance as contained in section 41 of the Constitution. 

141.4 I therefore deny that it was not legally permissible for the DMR Minister to 

affect the aforesaid amendments to the granting of the mining right by the 

DMR Director-General. 

142. Ad paragraph 148 thereof:  

142.1 I take note of what is allegedly the principal ground of review relied upon 

by the Applicants. 

142.2 I deny, for reasons already canvassed and to be canvassed, that the 

mining operations and related activities of the Yzermyn Underground 

Coal Mine will result in unacceptable pollution, ecological degradation or 

damage to the environment. 
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142.3 More specifically, it should be noted that this contention is not supported 

by the Record of Proceedings of nearly 3000 pages (the updated Final 

Environmental and Social Impact Assessment Report and Environmental 

Program, together with its various specialist studies and reports as 

annexures thereto, on page 1-564 and page 565-2833 of the Record of 

Proceedings). 

142.4 The correspondence, objections, reports and information relied upon by 

the Applicants in this regard constitute a mere fraction of the Record of 

Proceedings and the one-sided case against coal mining put forward 

therein was, within the parameters of sustainable development, effectively 

and overwhelmingly countered as I have already demonstrated. 

143. Ad paragraph 149 thereof:  

143.1 Nothing was with respect outlined "in detail' in the preceding paragraphs 

of the Founding Affidavit: no proper, balanced and reasonable summary 

of the information that was actually before the decision-maker (in this 

case the DMR Director-General) it is presented in the Founding Affidavit 

at all. What is "outlined", is a repetition of the same objections and the 

same viewpoints clung to by the Applicants since the inception of their 

campaign to prevent coal mining in their backyard and without taking into 

account "all of the information and evidence submitted to the DMR prior to 

the granting of the mining right" by the DMR Director-General. 

 



 

144.1 I deny the allegations contained herein for reasons that I have already  
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143.2 I specifically deny that "ail of the information and evidence submitted to the 

DMR prior to the granting of the mining right" established at all that the 

proposed mining activities will result in unacceptable ecological 

degradation or damage to the environment. 

143.3 I repeat that the information and evidence before the DMR was contained 

in the Final Environmental and Social Impact Assessment Report and 

Environmental Program, together with its various specialist studies and 

reports as annexures thereto (on page 1-564 and page 565-2833 of the 

Record of Proceedings), and did not consist of only the information and 

evidence that the Applicants selectively highlighted and canvassed in their 

founding papers. That selected information and evidence, relied upon by 

the Applicants, are furthermore in the nature of vague and generic 

objections without any expert evidence or documentary evidence taking 

into account site-specific detail or actual characteristics: in essence their 

argument is that merely because the Mining Properties fall within an 

environment which is earmarked for protection in terms of legislation 

and/or policy, and because some wetlands will be impacted, it is a fait 

accomplithat there will be unacceptable pollution, ecological degradation 

and damage to the environment - this proposition is simply incorrect. 

144. Ad paragraph 150 to 151 thereof:  



 
In this regard the fact that these entities (the DEA, the DWA and the 
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canvassed and articulated. 

144.2 At the outset there is with respect no such "common cause" position as is 

alleged in paragraph 150 with respect to the area on which the mining  is 

to take place. At best for the Applicants and on a large scale, there is a 

shared policy view that the much larger area and surrounds are of general 

environmental importance. The true state of affairs has already been 

demonstrated elsewhere in this Answering Affidavit. 

 144.2.1 As far as the DEA is concerned, I only need to refer to the 

written permission granted by the DEA Minister in terms of 

section 48(1)(b) of the NEMPAA (annexure 'PT 3') to show 

that this claim is false. 

 144.2.2 As far as the DWA is concerned, I only need to refer to the 

Water Use Licence issued by the DWA in terms of section 

41 of the NWA (annexure 'PT 2') to show that this claim is 

false. 

 144.2.3 As far as the Mpumalanga Tourism and Parks Agency is 

concerned, I only need to refer to its letter of 8 September 

2015 (annexure 'PT 27') to show that this claim is false. 
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Mpumalanga Tourism and Parks Agency) at some or other time during 

the course of the process of assessment expressed a view or objection 

that corresponded with a view or objection similar to that of the Applicants 

or to that of any none-governmental organisation does not mean that they 

made common cause in this regard. These entities, although at some 

stage not in favour of the proposed mining activity, at least showed an 

open mind by taking into account all the information that became available 

during the process of assessment. 

144.3 Furthermore there is with respect no evidence or proof before the 

Honourable Court of any "established expertise" of the Applicants or the 

WWF-SA. I accept that they have an established environmental interest 

but they have not, with respect, demonstrated .any established expertise 

with regard to the concept of sustainable development nor with regard to 

the anthropogenic environmental management system in terms of the 

NEMA and section 24 of the Constitution. In passing I mentioned that at 

various meetings, attended to by myself, I experienced for example that 

some of the representatives for the non-governmental organisations did 

not understand some of the basic principles underlying the proposed 

mitigation measures. Nor is there any indication whatsoever of any kind of 

expertise in matters concerning the social or economic leg of the concept 

of sustainable development. 

144.4 I have already dealt with the unfounded claim that the area in respect 
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which the mining is to take place, is "unique, sensitive and has 

irreplaceable biodiversity and water resources of immense importance to 

South Africa's future water security': the Applicants transpose remarks 

pertaining to large scale legislative instruments and/or policy documents 

of a general and abstract nature, covering areas with a size in the order 

of a number of square kilometres, to a much smaller area without 

warrant or justification and ignoring all evidence and information 

concerning the site-specific details and/or actual characteristics of the 

proposed Mining Area. 

144.5 With regard to paragraph 51, the Applicants were not the only "relevant 

role-players" during the course of the consideration of the application for 

the mining right. The Applicants did in fact articulated their "clear and 

consistent position" from the beginning to the end of this process, 

without ever pausing in their stride to take into account and consider all 

the evidence and information that came to the fore during the process. 

What is also quite apparent from this paragraph, is that the case for the 

Applicants is that mining should not be permitted to take place at all in 

the particular protected area: the case is not that mining will have 

unacceptable consequences but the simplistic one that, because this is 

a protected area, mining is undesirable. 

 



  

145.2.4 For the sake of completeness I repeat what I have stated in 

paragraph 35, 39 and 124.5 above. 
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145. Ad paragraph 152 thereof:  

145.1 I take note of the aspects conveniently emphasised by the Applicants in 

this paragraph but I point out that the Applicants present these events out 

of context. 

145.2 With regard to paragraph 152.1, I draw attention to the following: 

 145.2.1 The correct date of this letter is 9 January 2014 (annexure 

7 to a Notice of Appeal on page 437-442 of the papers). 

 145.2.2 That letter was written on the basis of information available 

on that date; since 9 January 2014 much more information 

became available to the DWA. 

 
145.2.3 

Atha Africa also responded fully and comprehensively to 

the said letter of 9 January 2014 in a letter of 3 March 2014 

to the DWA (annexure 'PT 21'), which response was to the 

satisfaction of the DWA. I also repeat paragraph 144.2.2 

above: the very same DWA later issued a Water Use 

Licence to Atha Africa. 
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 145.2.5 In the premise I respectfully submit that the DWA now  

clearly support the proposed mining development. 

145.3 With regard to paragraph 152.2 and 152.3, I draw attention to the 

following: 

 145.3.1 That letter (annexure `PWIL 6') was written on the basis of 

information available on that date; since 4 February 2014 

much more information became available to the DMR. 

The quotation by the Applicants, from an isolated sentence 

in that letter without any regard for the context thereof, 

serves only to create a misperception: the reference to "the 

proposed project" is not a reference to just any mining 

project but, in context, is a reference to a particular 

proposed project - the project based on a location, layout 

and size of the area required for the surface infrastructure 

as it was then preferred. The real problem identified by this 

letter was the layout preferred at the time for the proposed  

infrastructure, in that such preferred location was located 

within a sensitive environment. Accordingly it was  

suggested that the surface layout design be reassessed in 

order to re-position the proposed infrastructure to an 

environment which was not sensitive. It is in this context 
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and meaning that the sentence, selected by the Applicants 

for quotation, should be understood. 

 145.3.3 Atha Africa did in fact, completely and to the satisfaction of 

DMR, addressed the concerns as outlined in the letter of 9 

January 2014. In this regard I repeat what I have stated in 

paragraph 38-44 above. 

 145.3.4 Not only the granting of the Mining Right then followed but 

also the approval of the Environmental Management 

Programme in terms of the MPRDA (dealt with in 

paragraph 72 above). 

145.4 With regard to paragraph 152.4, I draw attention to the following: 

 145.4.1 That letter (annexure 6 to a Notice of Appeal on page 

433-436 of the papers) was written on the basis of 

information available on that date; since 16 May 2014 much 

more information became available to the DEA. 

 
145.4.2 

The said letter was also an instruction to Atha Africa to 

amend and supplement its report or submission to the DEA, 

which it did fully and comprehensively to the satisfaction of 

DEA. In this regard I repeat what I have stated in 
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paragraph 45-47, 49-50 and 71 above. 

 
145.4.3 

The updated report or submission, which was submitted to 

the DEA during late October 2014 (as discussed in 

paragraph 50 above), was accepted with flying colours 

and ultimately resulted in an Environmental Authorisation 

(annexure 'PT 1'). 
 

145.5 Whatever the views and reasons of the DWA, the DMR and/or the DEA 

regarding the proposed Yzermyn Underground Coal Mine may have been 

in early days and without the benefit of all the evidence and information 

that became available during the process specifically for the purpose of 

informed decision-making, it is clear that these Departments no longer 

subscribe to those views and reasons. Consequently, there is with 

respect no mileage for the Applicants in these dated and overtaken views 

or reasons and their reliance thereon do not, with respect, in any way lent 

credence to the claim that the proposed mining will have any kind of 

unacceptable environmental consequence. 

146. Ad paragraph 153 to 154 thereof:  

146.1 The DMR Director-General took his decision on 19 September 2014 (as 

explained in paragraph 48 above) whilst the updated version of the Final 

Environmental and Social Impact Assessment Report and Environmental 
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Program, together with its various specialist studies and reports as 

annexures thereto (on page 1-564 and page 565-2833 of the Record of 

Proceedings) was submitted to the DMR on 4 March 2014 (as explained in 

paragraph 40 above). In other words, EcoPartners provided the DMR 

with the updated version of this document more than six months before 

the DMR Director-General took his decision. 

146.2 By the time that the DMR Director-General took his decision to grant the 

Mining Right on 19 September 2014, key aspects of the surface layout 

and assessment of impacts on the wetland had already been finalised. 

The studies by Scientific Aquatic Services in this regard was not for the 

purpose of informing the decision (as claimed by the Applicants, out of 

chronology or the context of events) but for the purpose of giving effect to 

the conditions that was imposed by the DMR Director-General (as I have 

explained in paragraph 51 above). 

146.3 The contrary allegations by the Applicants in paragraph 153 are false and 

the result of a confusion between or conflation of the process before the 

DMR in terms of the MPRDA and the separate process before the DEA in 

terms of the NEMA, albeit that Atha Africa followed one combined process 

for environmental and social impact assessment as a result of advice 

received from various consultants and the relevant Departments. I have 

already touched upon this in paragraph 16 above, but perhaps I should 

clarify what this combined process entailed. Atha Africa appointed 



-306-  

one team to prepare the necessary studies and report required to comply 

with legislative requirements, and that report (as supplemented and 

amended from time to time) was then used for all the relevant legislative 

processes; in other words, we did not appoint a team for the process 

under one statute and then duplicated that appointment of a second team 

for the process under another statute. 

147. Ad paragraph 155 to 156 thereof:   

147.1 I take note of these allegations. 

147.2 As I have already explained, the events referred to in these paragraphs 

pertain to the process before the DEA with regard to an application for 

environmental authorisation under the NEMA in order to commence with 

certain listed activities related to the proposed mining. These events have 

no bearing on the process before the DMR. 

148. Ad paragraph 157 to 160  

148.1 I have already dealt with the allegations contained in these paragraphs.  

148.2 The Mpumalanga Tourism and Parks Agency as well as the WWF-SA in 

substance merely repeated previous objections with a few added 

comments here and there. I will not call those "detailed objections." 
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have already dealt with those objections in paragraph 49 above. 

148.3 These objections did evidence the view of both objectors that the 

shortcomings in the original submission or report had not been 

adequately addressed by Atha Africa but that view was abstractly 

expressed in the air without any discernible foundation, factual basis, 

logical reason or additional evidence. 

148.4 With regard to the studies and reports by NSS, I refer the Honourable 

Court to what was stated in paragraph 41.39, 41.40 and 129.4 above. I 

repeat that the "no-go" recommendation by NSS was based (1) on a much 

larger layout (which at the time also contained planning for a discard dump 

as well as a coal wash plant, both sources of potentially adverse 

environmental impacts, and which was located in a sensitive area) - since 

then drastically reduced, redesigned and relocated so as to achieve the 

best practicable environmental option, and (2) on a flawed hydrological 

model that did not take into account the weak link between the deep 

aquifer and the surface aquifer and which incorrectly assumed that the 

mine will be fully operational and developed from day one. 

148.5 I am aware that the Mpumalanga Tourism and Parks Agency (before the 

change in its position on 8 September 2015, in annexure 'PT 27') 

expressed the view (in the course of the DEA process, as per annexure 9 

to a Notice of Appeal on page 446-454 of the papers) that the furthe 
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specialist studies by the firm Scientific Aquatic Services with regards to 

the relocated and redesigned surface infrastructure were allegedly 

flawed in that the information provided on the biodiversity sensitivities 

was allegedly vague, contradictory and in comprehensive. In this regard 

I repeat in paragraph 49.1.2 above: firstly, this view was expressed 

without any substantiation; secondly, the further studies done were 

additional to those already done and they supplemented each other.  

148.6 With regard to the objection of the WWF-SA (annexure 12 to a Notice of 

Appeal on page 471-479 of the papers), I deny that any such alleged 

"ample evidence" was provided as to why the mining project should not go 

ahead for reasons that I have already canvassed, also in paragraph 49.2 

above. 

148.7 Neither of these two objections, by the Mpumalanga Tourism and Parks 

Agency and the WWF-SA respectively, gave any credit to the proposed 

mitigation measures. One merely has to peruse them to realise that those 

two objections (in any event at the time) were not concerned with 

sustainable development but with blocking mining activities per se. 

149. Ad paragraph 161 thereof:  

149.1 I deny that the request by Atha Africa for an amendment of the conditions  

r 
imposed by the DMR Director-General (annexure TM_ 9') is any kind of \ 
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reflection (or admission) that the mining will result in any unacceptable 

environmental degradation or damage to the environment. The rationale 

for this request was that under those conditions any mining would be 

impossible and impractical. In this regard I repeat what I have stated in 

paragraph 53 above. 

149.2 Mining, and specifically underground mining, is a human activity with 

three dimensions: length, width and depth. The original conditions as 

imposed by the DMR Director-General excluded mining from any area 

that constituted wetlands. Such and area is an area on the surface with 

two dimensions, length and width. Literally that condition would have 

prevented any feasible underground mining, not because of any 

unacceptable environmental consequences but because of mine 

economics. 

149.3 It was never disputed or denied that there would be some disruption and 

disturbance of wetlands as a result of the mining activities; however, the 

scope and ambit as well as the significance of this impact, especially if the 

proposed mitigation measures are also taken into consideration, were and 

are such that the impact will not be significant. 

149.4 The proposed mitigation measures are with the greatest of respect not 

"bald averments not supported by any of the evidence". The proposed, 

mitigation measures (set out in detail in the Record of Proceedings from 
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page 456-526 and literally covering each and every aspect of the 

proposed mining development, from inception to closure and beyond) are 

the result of specialist studies and scientific investigation, based on 

practical experience. The evidence in support thereof (and before the 

DMR) can be found in the Final Environmental and Social Impact 

Assessment Report and Environmental Program, together with its various 

specialist studies and reports as annexures thereto (on page 1-564 and 

page 565-2833 of the Record of Proceedings) and was at all relevant 

times available to the Applicants as well as the deponent to the Founding 

Affidavit. 

149.5 I must once again point out that in terms of the Mpumalanga Biodiversity 

Conservation Plan (2006) not all of the biodiversity contained within the 

relevant area is classified as irreplaceable (but only a percentage 

thereof); moreover, with regard to the specific site and the actual 

characteristics thereof, the biodiversity thereon is not so classified as 

irreplaceable but as an area of least concern. This unqualified and 

overstated allegation on behalf of the Applicants demonstrates again the 

dangers of using large scale instruments to make sweeping, generalising 

and false statements with regard to a specific site. 

150. Ad paragraph 162 to 163 thereof:  

150.1 I refer the Honourable Court to paragraph 7.5.5 above, dealing with the 
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standard procedure followed in the DMR whenever the DMR Minister is  

briefed on a matter in respect of which he has to take a decision. 

Accordingly I respectfully submit that all of the information and evidence 

that served before or was available to the DMR Director-General, also 

served before or was available to the DMR Minister when he took his 

decision. 

150.2 I am also advised that in a review application like this it is not for the DMR 

Minister and/or Atha Africa to show or demonstrate that the decision was 

taken lawfully and in a regular manner beyond any reproach: the onus is in 

fact the other way around and it is for the Applicants to establish, other 

than by way of speculation, that the decision was taken unlawfully and/or 

in an irregular manner. 

151. Ad paragraph 164 thereof:  

151.1 I take note of the allegations contained in this paragraph.  

151.2 I have already dealt with the repeated but unfounded allegation concerning 

the alleged "extreme environmental sensitivity of the area" under 

circumstances and in a context where the unqualified use of the word "area" 

is not only confusing but creates the wrong impression. 

151.3 The written permission of both the DMR Minister as well as the DE6i,,  
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Minister, required for conducting commercial mining operations in the 

Mabola Protected Environment in terms of section 48(1)(b) of the  

NEMPAA, has already been granted (annexure 3'). 

152. Ad paragraph 165 thereof:  

152.1 I have already dealt with the dates upon which the original version and the 

updated version of the environmental and social impact assessment were 

submitted to the DMR. The updated version was in the possession of the 

DMR already some six months before the first decision (of the DMR 

Director-General) taken on 19 September 2014. The speculation of the 

Applicants in this regard is with respect unfounded and moreover 

inadmissible. 

152.2 I furthermore repeat what I have stated in paragraph 150.1 above. 

152.3 I take note of the remaining allegations contained in this paragraph.  

153. Ad paragraph 166 to 167 thereof:  

153.1 I have already dealt with the allegations contained in these paragraphs. 

153.2 These allegations are not in dispute. 
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154. Ad paragraph 168 to 171 thereof:  

154.1 I have already dealt with the facts that are relevant for the purpose of 

considering the arguments advanced and the opinions expressed in these 

paragraphs. I deny that those arguments or opinions are correct. 

154.2 I deny that the DMR Director-General could not reasonably have satisfied 

himself that the requirements of section 23(1)(d) of the MPRDA had been 

satisfied, for reasons that have already been canvassed and appear 

elsewhere in this Answering Affidavit. The actual evidence and 

information before the DMR Director-General clearly demonstrated that 

the mining activities will not result in unacceptable pollution, ecological 

degradation or damage to the environment. 

154.3 I also deny that the conditions imposed by the DMR Minister are "self-

evidently" not sufficient to meet the requirement that the mining activities will 

not result in the unacceptable consequences alluded to in section 23(1)(d) 

of the MPRDA. The DMR Minister did not only amend the conditions and 

substituted the decision of the DMR Director-General; he also notified Atha 

Africa (in paragraph 3 of his letter of 14 April 2015, 

annexure 17') that the Regional Manager will approve the relevant  

Environmental Management Programme. The Applicants seem to forget 

that the conditions imposed by the DMR Minister are not the only 

regulatory instrument for the management of environmental impacts but 

 



 

154.4.2 the conditions contained in the approved Environmental 

Management Programme and the mitigation measures  

contained therein; 
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that, in terms of the MPRDA, the primary instrument of environmental 

management is the approved Environmental Management Programme. I 

therefore respectfully submit that to simply point an accusing finger to the 

conditions imposed by the DMR Minister is with respect fatally flawed; 

those conditions were imposed over and above the duties and obligations 

of Atha Africa under the approved Environmental Management 

Programme and, if one considers the totality of the available information 

and evidence together with the proposed mitigation measures, it is with 

respect self-evident that these conditions in conjunction with the approved  

Environmental Management Programme and the proposed mitigation 

measures will ensure, and are sufficient to meet the requirement, that the 

Yzermyn Underground Coal Mine will not result in unacceptable pollution,  

ecological degradation or damage to the environment. 

154.4 One should not forget that under the multi-permitting system of South 

African law, Atha Africa will have to mine the Yzermyn Underground Coal 

Mine subject to the inter alia following — 

154.4.1 the conditions imposed by the DMR Minister when he 

granted the Mining Right; 
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 154.4.3 the conditions contained in. the Water Use Licence and the 

mitigation measures contained therein; 

 154.4.4 the conditions contained in the Environmental Authorisation 

and the mitigation measures contained therein; 

 154.4.5 the conditions imposed in the written permission granted 

under section 48 of the NEMPAA by both the DEA Minister 

and the DMR Minister; 

 
154.4.6 

various statutory prescripts, such as those contained in the 

GN 704 Regulations (to ensure a separation between dirty 

water and clean water so as to prevent pollution) and the 

Mine Health and Safety Act 29 of 1996 (enacted inter alia 

for the purpose of providing for protection of the health and 

safety of employees and other persons at mines and, for 

that purpose to promote a culture of health and safety). 
 

154.5 In the result and for reasons already canvassed in this Answering Affidavit, I 

deny that the decision of the DMR Minister did not meet the objective 

requirements of section 23(1)(d) of the MPRDA. Although the 

Environmental Management Programme had not yet been formally 

approved by 14 April 2015, the approval thereof was contemplated by the,, 

DMR Minister at the time. At that stage the application for Environmental 
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Authorisation was still in process under the NEMA and a Water Use 

Licence in terms of the NWA was not yet issued. However, in order to 

decide whether the objective requirements of section 23(1)(d) of the 

MPRDA (as applicable at the time and before the amendment thereof) 

have been met, the presence or absence of these other "approvals" are 

neither here nor there. Today the situation is slightly different because, as 

presently worded, section 23(1)(d) of the MPRDA requires that an 

Environmental Authorisation must be issued before a Mining Right can be 

granted. Be that as it may, the DMR Minister had before or available to 

him all the information and evidence submitted to the DMR and took his 

decision in the knowledge (as demonstrated by the conditions imposed) 

that, before mining can commence, Atha Africa also had to obtain a Water 

Use Licence from the DWA, an Environmental Authorisation from the DEA 

and had to comply with all other related legislation before the 

commencement of mining. 

 

154.6 Accordingly and given that compliance with the other requirements of 

section 23(1) of the MPRDA are not in dispute, I respectfully submit that 

both the DMR Director-General and the DMR Minister were under a legal 

obligation and had a duty to grant the Mining Right (in view of the 

compulsory language used in this provision, that the DMR Minister"must” 

grant a Mining Right if its requirements were complied with) because of 

objectively the proposed mining activities will not result in unacceptable 

pollution, ecological degradation or damage to the environment. 

 



-317-  

154.7 I reiterate that, other than the refrain that the proposed mine falls in a 

particular area known for its biodiversity and is therefore at best 

undesirable from an environmental perspective, the Applicants have 

advanced no substantive reason or empirical substratum to explain and 

establish that any environmental consequence of the proposed mine will 

be unacceptable or that the proposed mine will not be a sustainable 

development. 

155. Ad paragraph 172 thereof:  

155.1 Each and every allegation contained in this paragraph is denied as if 

repeated herein and specifically traversed. 

155.2 I respectfully submit that no case has been made out to review or set aside 

the decision of the DMR Minister. 

156. Ad paragraph 173 to 175 thereof:  

156.1 The argument advanced in paragraph 173 and paragraph 174 falsely 

assumes that the DMR Minister has not satisfied himself that his decision 

of 14 April 2015 met the requirements of section 23(1)(d) of the MPRDA: 

there is no factual basis or any allegation of primary fact and/or any 

admissible evidence in the founding papers in support of this speculative 

argument. In this regard I refer the Honourable Court back to what I have 
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stated in paragraph 7.5.5 64.1, 64.4 and 150.1 above. 

156.2 In the result the allegations in paragraph 175 are denied.  

157. Ad paragraph 176 to 185 thereof:  

157.1 I have already dealt fully with the factual allegations pertaining to the 

argument or submission that is advanced in these paragraphs on behalf of 

the Applicants. 

157.2 I take note of the fact that the Applicants are now shifting the goalposts. 

Previously their stance was that it was not legally permissible for a Mining 

Right to be granted to Atha Africa in terms of section 23 of the MPRDA 

unless there was already written permission in terms of section 48(1)(b) of 

the NEMPAA to conduct commercial mining operations in the Mabola 

Protected Environment. Now the stance is that the DMR Minister allegedly 

should have taken these two decisions simultaneously and the failure to 

do so was irrational and unreasonable. 

 

157.3 There is no provision, prescripts, duty or obligation contained in any of the 

relevant legislation that requires the DMR Minister to simultaneously 

decide upon an application for a mining right in terms of section 23 of the 

MPRDA and a request for a written permission in terms of section\ 48(1 

)(b) of the NEMPAA. Furthermore there is no provision in the 
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NEMPAA authorising the DMR Minister to delegate the power of granting 

such written permission and it is clearly the intention that the granting of 

such written permission is to be given at a ministerial level by consensus 

between the two Ministers from different Departments; there against 

section 103(1) of the MPRDA empowers the DMR Minister to delegate his 

powers or assign his duties to the DMR Director-General, the Regional 

Manager or any officer in the DMR. If it would be a requirement that these 

two decisions have to be taken simultaneously, it would cause a massive 

disruption in the ordinary administration of the DMR because then, in 

practice, the DMR Minister would each time have to be the decision-

maker of first instance. 

157.4 Moreover, the Applicants advanced no rhyme or reason precisely why the 

dictates either of rationality or of reasonableness or of both require these 

two decisions to be taken simultaneously. In fact, I respectfully submit that 

it would be irrational and/or unreasonable to demand that the two 

decisions have to be taken simultaneously because such a demand 

conflate the distinction between the administrative decision creating or 

bestowing such a right and the administrative decision authorising the 

exercise of that right. A decision under section 48(1)(b) of the NEMPAA 

logically cannot, with the greatest of respect to the Applicants, be taken 

unless and until such time as the decision-maker knows what the scope 
 

or ambit of the Mining Right in question is and that only become certain' 

once the Mining Right is granted. Only then is there certainty about the 
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existence of the Mining Right, about the scope and ambit of the Mining 

Right with regard to the minerals and land concerned, about the Mining 

Area, about the permitted mining method and about the Mining Works 

Programme. 

157.5 Furthermore the decision on a written permission under section 48(1)(b) of 

the NEMPAA is not taken only by the DMR Minister but also by the DEA 

Minister. Surely they are not expected to huddle together so that the two of 

them can simultaneously deal with the matter in order to have a 

rational and reasonable outcome: the DEA Minister clearly takes her 

decision after the Mining Right has been granted and in order to decide 

whether mining in terms of such a Mining Right should be permitted to be 

conducted in a Protected Environment- her decision is not a decision that 

the DMR Minister may now with her blessing grant the Mining Right in 

question. If it is rational and reasonable for the DEA Minister to take her 

decision in this regard after the Mining Right has already been granted, 

then I respectfully do not understand why it would be irrational or 

unreasonable for the DMR Minister to do likewise. 

157.6 I remind the Honourable Court that, as pointed out in paragraph 64.6.4 

above, the DMR Minister in paragraph 7(iii) of his letter of 14 April 2015 

(annexure TML 17') instructed that Atha Africa must comply with all other 

related legislation before the commencement of mining, and that an 

example of such compliance is the necessary written permission, 
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obtained from the DEA Minister and the DMR Minister in terms of section 

48(1)(b) of the NEMPAA, to conduct commercial mining or related 

activities in the Mabola Protected Environment (annexure 'PT 3'). 

therefore take issue with the remark in paragraph 180 that there is 

strikingly a complete absence of any reference to the NEMPAA by the 

DMR Minister in his letter: the NEMPAA falls within the category of other 

related legislation. 

157.7 In the result I deny each and every factual allegation contained in 

paragraph 182-185 and I dispute that any of the arguments, submissions 

or inferences advanced therein are correct. 

158. Ad paragraph 186 thereof:  

158.1 In view of what has been set out in this Answering Affidavit, I deny 

that the decision of the DMR Minister falls to be reviewed on the ground of 

irrationality, unreasonableness and/or a failure to take into account 

relevant considerations. 

158.2 I have already dealt with all of the aspects referred to by the Applicants, in 

general and particularly in this paragraph. 

158.3 The alleged "extreme environmental sensitivity' of the declared Mabola 

Protected Environment and the proposed Wakkerstroom Wet Grasslan 
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Area is neither common cause nor is it correct in all respects: this is a 

broad, generalising and sweeping statement which completely ignores not 

only the specialist studies that were done since the process started but 

also the comprehensive set of mitigation measures with regard to the 

potential impacts of mining activities and the site-specific details as well as 

the actual characteristics of the Mining Area and the area designated for 

the surface infrastructure. 

158.4 The extent of the proposed mining activity that will cover an alleged 

"significant portion" of the declared Mabola Protected Environment and 

for within proposed Wakkerstroom Wet Grasslands Area is an inflated 

statement which is also not correct in all respects. This statement 

completely ignores the fact that the actual mining will only take place 

underground and that the surface infrastructure will only occupy 22.4 ha 

on the surface of Portion 1 of the Farm Yzermyn 96 HT outside the 

approximately 8578.9290 ha declared Mabola Protected Environment 

(some 0.26% in comparison), with the underground mining section with in 

the declared Mabola Protected Environment some 33% of that total area. 

In the case of the proposed Wakkerstroom Wet Grasslands Area it 

appears that the area thereof will be much larger and therefore the 

portions to be utilised for the Yzermyn Underground Coal Mine, both on 

the surface and underground, will be a much smaller percentage thereof 

in comparison. The area to be covered will thus not be such an alleged 

significant portion. 
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158.5 It is untrue that "all the evidence" shows that the proposed coal mine will 

cause degradation and damage that cannot be remediated. There is 

simply no factual or rational basis for this. This allegation is based on a 

false perception, disseminated and propagated by the non-governmental 

organisations (including the Applicants) from the start by way of simply 

keeping on repeating and publishing their initial objections and arguments 

without taking into account either new information and all the evidence or 

the set of mitigation measures in place, and who are opposed to any 

mining activities in this particular area because of their environmental 

agenda, which agenda does not take either the prescripts for sustainable 

development all the national need for development to address poverty into 

account. 

158.6 It is untrue that the final report, on environmental and social impact 

assessments, was rejected by the DEA or the DMR: the initial report was 

returned with directions from both Departments to amend and supplement 

that report, as I have already explained, and the final report submitted to 

them was accepted and approved. The DWA did not object to the 

proposed mine but expressed its concerns with regard to certain aspects, 

which concerns were investigated and addressed to its full satisfaction. 

The Mpumalanga Tourism and Parks Agency has changed its stance and 

now supports the proposed mine. The local authorities support the 

proposed mine. The local communities support the proposed mine. That 

leaves the objections from non-state bodies, namely the 
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Applicants: I have already dealt with their objections and I have shown 

that they are partisan, flawed, unfounded and with respect misconceived 

for reasons that I have already canvassed. 

158.7 As explained above, Atha Africa's mining of the Yzermyn Underground 

Coal Mine will not result in unacceptable pollution, ecological degradation 

of damage to the environment and that its surface infrastructure will be 

restricted to a small area on Portion 1 of the Farm Yzermyn 96 HT, which 

has been prospected previously and which have been excluded from the 

declaration of the declared Mabola Protected Environment by the MEC 

for the specific purpose of accommodating the surface infrastructure of 

the Ysermyn Underground Coal Mine. 

159. Ad paragraph 187 to 188 thereof:  

159.1 I take note of these allegations but I deny that the Applicants are entitled to 

any of the relief sought and/or that a proper case for such relief has been 

made out. 

160. Ad paragraph 189 thereof:  

160.1 I refer the Honourable Court to paragraph 72 above: the Environmental 

Management Programme for the Yzermyn Underground Coal Mine has 

already been approved on 28 June 2016. In any event there is no basis, 
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whether in fact or under applicable law, or any reason set out in the 

founding papers why any decision on the application for a mining right 

under section 23 of the MPRDA should be held in abeyance pending the 

approval of an Environmental Management Programme in terms of the still 

applicable section 39(4)(a) of the MPRDA. 

160.2 The Environmental Authorisation required by the NEMA has also been 

approved and has already been issued to Atha Africa (annexure 1'). 

In any event there is no basis, whether in fact or under applicable law, or 

any reason set out in the founding papers why any decision on the 

application for a mining right under section 23 of the MPRDA should be 

held in abeyance pending the approval of an Environmental Authorisation 

for listed activities in terms of the NEMA. 

160.3 I take note of the remaining orders that the Applicants pursue but I 

respectfully submit that: 

firstly, there is with respect no foundation in the founding 

papers before the Honourable Court for this kind of 

interference with the process: proper consultation between 

the various Departments and Organs of State clearly took 

place, the status of the relevant properties were clearly 

taken into account and the cumulative impacts of mining 

was considered; and 
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secondly, these orders in effect seek to anticipate and/or 

dictate the outcome of the process, and to enlist the 

Honourable Court in the cause of the Applicants, which is 

with respect improper; and 
 

160.3.3 thirdly, the proposed intervention by the Honourable Court 

in the administrative process is in direct conflict and/or in 

breach of the doctrine of separation of powers under the 

Constitution. 

160.4 Accordingly none of these orders should, with respect, be granted.  

161. Ad paragraph 190 thereof:  

161.1 I take note of the allegations contained in this paragraph.  

161.2 However, this aspect has already been considered and I refer the 

Honourable Court to what is stated in paragraph 39.28, 41.31, 41.40.3, 

124.6.10 and 126.5.4 above. 

161.3 I furthermore repeat my objections, to the extent relevant, against the 

granting of any relief in this regard as set out in paragraph 160 above. 
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162. Ad paragraph 191 to 192 thereof:  

162.1 I take note of the allegations and arguments contained herein, and the 

reliance of the Applicants on section 32 of the NEMA. 

162.2 I respectfully point out that in this matter the "environmental decision-  

making" not only complies with the MPRDA but also promotes the objects 

of an principles set out in the NEMA. 

162.3 The proposed Yzermyn Underground Coal Mine Project was designed 

from the outset on the foundation of the concept of sustainable 

development (taking into account not only the environmental factor but 

also the social and economic factor in search of a proper balance) and 

within the context of the anthropogenic environmental management 

system (putting people and their needs at the forefront of its concern), as 

required by the NEMA and section 24 of the Constitution. 

 

162.4 Instead of reasonably engaging with Atha Africa within the four corners of 

the law and within the parameters of environmental legislation, the 

Applicants with respect an abuse the process and abused their rights with 

the sole purpose of preventing any mining whatsoever in the particular 

area. The Applicants were in effect anti-development and not pro-

environment: the environmental dispensation in South Africa is not about , 

confrontation but about co-existence, not about an idyllic return to nature 
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but realistically about responsible development in a developing country 

with a regrettable past that resulted in various injustices.  

162.5 In this regard I specifically draw the attention of the Honourable Court to the 

strategy employed by the Applicants in this matter. They have clearly 

misrepresented all the actual evidence and information that were before 

the decision-maker when granting the Mining Right in terms of section 23 

of the MPRDA and instead presented a selection of the objections from 

non-governmental organisations and other information that suited the 

theory of their case as if the decision to grant that Mining Right was taken 

on the basis of only that selection. Moreover they have presented that 

selected material out of context and without disclosing to the Honourable 

Court such context: the NSS report was later demonstrated to be flawed 

and the Applicant should have known about this, and the various 

objections were fully and comprehensively addressed by the specialist 

studies that followed as well as by the recommended mitigation measures 

but all of this were simply ignored and kept from the Honourable Court. 

162.6 I respectfully submit that the public interest is best served by promoting 

sustainable development instead of using the environment as an excuse 

to frustrate and obstruct development, especially where this country is in 

dire need of foreign investments for its mining industry. 

162.7 Accordingly, on behalf of Atha Africa, I give notice that Atha Africa intends 

 



-329-  

to ask for costs to be awarded against the Applicants, jointly and severally 

with the one paying the other to be absolved. I also respectfully submit 

that such a cost order should be on a punitive scale, given the reckless 

manner in which this litigation is conducted and the abuse of the process 

of the Honourable Court to cause as much as possible delay and 

obstruction for the Yzermyn Underground Coal Mine Project. 

163. Ad paragraph 193 thereof:  

163.1 I deny that a proper case was made out for the relief sought in the Notice 

of Motion. 

163.2 I respectfully submit that this review application should be dismissed with 

costs against the Applicants, jointly and severally with the one Applicant 

to pay the other is to be absolved, and such costs to be on a scale as 

between attorney and client (including the cost of two counsel). 

RESPONSE TO FIRST SUPPLEMENTARY FOUNDING AFFIDAVIT 

164. I now proceed to respond seriatim to the remaining allegations contained in the 

First Supplementary Founding Affidavit for the Applicants, filed on or about 5 

August 2016, to the extent that I have not done so already. Where I fail to 

 

deal with any particular allegation in the First Supplementary Founding Affidavit, 

that allegation must not be regarded as admitted but as denied to the extent that 

v 

 



166. Ad paragraph 3 thereof:  

166.1 I take note of these allegations, which do not call for a response. 
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it is inconsistent with what I have stated elsewhere in this Answering Affidavit. 

165. Ad paragraph 1 and 2 thereof:  

165.1 Save to admit that the deponent also deposed to the Founding Affidavit, I 

deny the remaining allegations contained herein. 

165.2 I deny that the facts and circumstances, as set out in the First 

Supplementary Founding Affidavit, are in all respects true and correct or 

within the personal knowledge of the deponent, for reasons and on the 

grounds dealt with elsewhere in this Answering Affidavit. 

165.3 Furthermore I dispute the correctness of the legal advice given to the 

Applicants and of the submissions of a legal nature made in the First 

Supplementary Founding Affidavit. 

165.4 I repeat what I have stated above: the deponent for the Applicants is not 

qualified as an expert witness for the purposes of this application and 

therefore her various opinions expressed on technical and other matters is 

with respect inadmissible opinion evidence to be disregarded. 



169.2 I point out that if the said record was delivered to the Applicants' 
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167. Ad paragraph 4 thereof:  

167.1 I take note of these allegations but, as already explained herein above, I 

deny that the Applicants have made out a proper case for any relief. 

167.2 With regard to the nature of the decision taken by the DMR Minister, I refer 

the Honourable Court to what I have stated in paragraph 64 above. 

168. Ad paragraph 5 to 6 thereof:  

168.1 I take note of the allegations contained herein and do not dispute them for 

the purposes hereof. 

169. Ad paragraph 7 to 8 thereof:  

169.1 I take note of these allegations but I point out that it is entirely 

inappropriate for the Applicants to "arrange" with the State Attorney to only 

deliver the Record of Proceedings in terms of rule 53 of the Uniform Rules 

of Court at a time convenient to the Applicants and their counsel, in 

particular in view of the very bullish approach that the Applicants' legal 

representatives have followed in respect of requests from Atha Africa to be 

afforded the same period of extension to file its papers. 



 

not disputed for the purposes hereof. 
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correspondent attorneys on 3 December 2015, the Applicants were 

required in terms of the said rule 53 to deliver their First Supplementary 

Founding Affidavit by 29 December 2015 and, if filed by 22 January 

2016, to deliver by 4 March 2016. As it turned out, the State Attorney 

only distributed the Record of Proceedings on about 22 January 2016 

but the attorneys for Atha Africa received the First Supplementary 

Founding Affidavit on 5 August 2016 (approximately some five months 

later and with the benefit of having orchestrated an additional month to 

supplement). 

170. Ad paragraph 9 to 10 thereof:  

170.1 I take note of the allegations herein and they are not disputed for the 

purposes hereof. 

170.2 Given the huge volume of the Record of Proceedings, over and above any 

other documents that a party may have in its possession, it was with 

respect a reasonable to allow an extension of time. 

171. Ad paragraph 11 to 23 thereof:  

171.1 I take note of the allegations contained in these paragraphs and they are 
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171.2 In the usual hyperbole the Applicants refer to "overwhelming evidence" to 

support the inference that the DMR Minister did not have regard to any 

documents when he took his decision on 14 April 2015. I deny that there is 

any such evidence at all. The mere fact that there is no reference in the 

letter of the DMR Minister (annexure TNIL 17') to any other document or 

information does not mean that the DMR Minister did not have regard 

thereto. If that was to be the yardstick, then he would have had to write a 

letter in this case of some 3000 pages. 

171.3 I respectfully submit that, at the very least, the following information or 

documents before or available to the DMR Minister, namely: 

171.3.1 the letter from Atha Africa to the Regional Manager dated 

19 November 2014 (annexure `PML 9'); 

 
171.3.2 

the Final Environmental and Social Impact Assessment 

Report and Environmental Program, together with its 

various specialist studies and reports as annexures thereto 

(on page 1-564 and page 565-2833 of the Record of 

Proceedings) as submitted to the DMR; and 
 

171.3.3 the Record of Decision of the DMR Director-General (on 

page 2867-2875 of the Record of Proceedings). 
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171.4 In this regard I repeat what I have stated in paragraph 7.5.5, 64.1, 64.4, 

150.1 and 156.1 above, concerning the standard method of briefing the 

DMR Minister when ever he had to take an administrative decision. 

171.5 I wish to point out that it was also in the interest of Atha Africa that a  

further record pertaining to the decision taken by the DMR Minister be 

made available. 

172. Ad paragraph 24 thereof:  

172.1 I take note of the allegations contained herein. 

173. Ad paragraph 25 thereof: 

173.1 The first relevant memorandum, prepared by officials from the DMR for 

consideration by the Regional Manager (page 2847-2855 of the Record of 

Proceedings), is nothing more than a recommendation: this document 

makes a recommendation but the final decision remains to be taken by 

the Regional Manager. 

173.2 In this case I take note of the purported purpose of this memorandum as 

well as the reasons relied upon by the official of the DMR to recommend a 

refusal of the Environmental Management Programme. However and, with 

respect, again, the Applicants have quoted only the summary at th 

 



 

convenience of the DMR. 
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end of this document (on page 2854). 

173.3 If one looks at the whole document and in context, the author thereof 

concludes (on page 2848 but incorrectly, I submit), that the revised report 

failed to provide a sustainable measure to mitigate the impacts of the 

proposed mining activities on the identified wetlands; he also concludes 

(on page 2851 but again incorrectly, I submit) that the proposed mitigation 

measures as provided for the management of impacts on water resources 

cannot be considered reliable to contain or remedy the cause of pollution 

or degradation resulting from the proposed mining operations and he 

repeats this conclusion at least twice in the course of his reasoning (on 

page 2852 but still incorrectly, I submit). 

173.4 This scepticism about the proposed mitigation measures, which the author 

admitted or conceded (on page 2852) were reconcilable with the technical 

and supporting information appearing from the specialist studies, goes to 

the heart of his reasoning and recommendation. All of the reasons in the 

summary of this memorandum, and highlighted by the Applicants, are 

informed by the offhand dismissal of proposed mitigation measures 

without any reasoning or motivation and without any indication of what the 

experience or expertise of the author of this memorandum is, or what puts 

him in a position to second-guess experience specialists who, at great 

cost and effort, prepared specialist studies for the 
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173.5 A purview of this memorandum (page 2847-2855 of the Record of 

Proceedings) reveals clear compliance with the criteria as set out in the 

still applicable section 39(4) of the MPRDA but for the unwarranted 

scepticism about the proposed mitigation measures. 

173.6 Although there are no annexures attached to this memorandum (of which 

the Applicants cannot complain because they have knowingly elected to 

proceed with the filing of a supplementary affidavit without compelling the 

delivery of a proper Record of Proceedings), there is reference therein (on 

page 2850) to some comments by the DWA. The only comments or 

concerns that I am aware of, are those raised in the letter from the DWA 

dated 9 January 2014 (as appears from annexure 7 to a Notice of Appeal 

on page 437-442 of the papers), which concerns were investigated and 

satisfactorily addressed by that time. 

173.7 There are also a few other flaws and factual errors in this memorandum 

(such as the allegation that the proposed mining activity and its 

associated infrastructure is intended to be located over the existing 

wetlands and rivers). A more fundamental error was the reliance by this 

junior official on generalised and brought information derived from large 

scale planning which did not account for the site-specific detail and actual 

characteristics of the proposed Yzermyn Underground Coal Mine. Also 

glaringly absent from this memorandum is any attempt to apply the legal 

requirements for sustainable development. 
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173.8 It is with respect no wonder that the Regional Manager did not accept the 

flawed recommendation made in this memorandum. 

173.9 In passing and with reference to paragraph 160.3 above, I draw the 

attention of the Honourable Court thereto that this memorandum records 

consultation with other Departments and organs of state (on page 2853). 

174. Ad paragraph 28 to 35 thereof:  

174.1 I take issue with the opportunism of the Applicants: the Regional Manager 

gives an explanation for not accepting the recommendation made in the 

aforesaid memorandum and to describe his departure therefrom as a 

decision "inexplicably' is with respect misleading the Honourable Court. 

174.2 In the second memorandum as signed off by the Regional Manager (page 

2867-2875, he deals in paragraph 4.1 thereof (page 2868-2869) with the 

assessment of environmental aspects. He expressly refers to the previous 

memorandum, which concluded (incorrectly, I submit) that neither 

requirements of section 23(1)(d) of the MPRDA nor the criteria of section 

39(4)(a) thereof have been met. He then records that it has been 

established that the matter revolved around mitigation measures (which, 

as I have already pointed out in paragraph 173.3 above, is the crux of the 

previous memorandum) and then recommends the granting of the mining 

right subject to certain conditions. Clearly the Regional Manager,( 
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was satisfied that the proposed mitigation measures would suffice.  

174.3 This second memorandum was therefore neither nonsensical in the 

circumstances nor nonsensical in isolation. 

174.4 I take note of the remaining allegations, mostly in the nature of argument 

and speculation. As far as I am aware, the junior official responsible for 

environmental assessment writes and directs his memorandum to the 

Regional Manager, as do all the other junior officials responsible for other 

assessments; the Regional Manager then prepares a combined 

memorandum for the convenience of the decision-maker. The fact that the 

Regional Manager did not sign the first memorandum, is simply 

confirmation that he did not accept the recommendation therein or. There 

is also nothing sinister, as the Applicants seem to insinuate, about one 

junior official not signing the second memorandum. Nor is there anything 

strange or sinister about the communication from both decision-makers 

that the Environmental Management Programme will be approved by the 

Regional Manager: clearly both decision-makers had sight all knowledge of 

the draft Environmental Management Programme, which must have 

informed their respective decisions. Accordingly I can see no legal difficulty 

with the recommendation made by the Regional Manager nor with the 

exercise of his power to approve the Environmental Management 

Programme on 28 June 2016 (annexure 'PT 29'). 
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175. Ad paragraph 36 thereof:  

175.1 The decision currently under review is the decision in terms of section 23 

of the MPRDA to grant a mining right and not any decision that was taken 

in terms of section 39 thereof. 

175.2 In any event and to the extent that the Regional Manager required any 

delegation of power to approve the relevant Environmental Management 

Programme, such delegation appears expressly from the letter of 19 

September 2014 from the DMR Director-General (annexure 13 to a Notice 

of Appeal on page 480-482 of the papers) as well as from the letter of 14 

April 2015 from the DMR Minister (annexure PM_ IT). 

175.3 Although DWA at some stage may not have supported the Yzermyn 

Underground Coal Mining Project, this is no longer true for reasons that I 

have already canvassed and all of the concerns and issues raised by the 

DWA have been fully investigated as well as comprehensively addressed 

to the satisfaction of the DWA. 

176. Ad paragraph 37 to 41 thereof:  

176.1 I note that the explanation given by the Regional Manager, which was at 

first allegedly inexplicable, is now allegedly capable of at least tw possible 

constructions. 
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176.2 The allegations contained in these paragraphs are not in the nature of 

factual averments but in the nature of argument, speculation and 

submissions. I have already dealt with the relevant factual averments. 

176.3 I repeat that the first memorandum (page 2847-2855 of the Record of 

Proceedings) is simply a recommendation by a junior official and it is with 

respect sophistry to now nitpick thereon. The fact is that the Regional 

Manager did not share the scepticism of his junior official about the 

proposed mitigation measures. 

177. Ad paragraph 42 to 43 thereof:  

177.1 Each and every allegation contained in these paragraphs are denied as if 

repeated herein and specifically traverse, for reasons that I have already 

canvassed and on the basis of the facts set out elsewhere in this 

Answering Affidavit. 

177.2 I repeat that objectively, in view of all of the information and evidence 

before the DMR Director-General, the proposed Yzermyn Underground 

Coal Mine will not result in unacceptable pollution, ecological degradation 

or damage to the environment so that the requirement for the granting of a 

mining right as contained in section 23(1)(d) of the MPRDA was met at all 

relevant times. 

 



 

to also regulate and control mining activities to the extent that th 

activities impacted on the environment and/or water resources. 
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178. Ad paragraph 44 to 47 thereof:  

178.1 I have already dealt with all of the factual allegations pertaining to these 

paragraphs and I repeat what I have stated in paragraph 7.5.5, 64.1, 

64.4, 150.1 and 156.1 above, concerning the standard method of briefing 

the DMR Minister when ever he had to take an administrative decision. 

178.2 I respectfully submit that one cannot, either reasonably or logically, draw 

the inferences from the letter of 14 April 2015 (annexure `PN11.. 17') by 

the DMR Minister that the Applicants seek to draw. The fact that there is 

no reference in his letter to other documents or information, does not 

mean and it does not follow that no such documents or information was 

considered by him. This is with respect common sense and also observed 

when judgments of courts are criticised on this basis. 

178.3 The inference that the DMR Minister allegedly had no regard to any 

environmental impacts is nonsensical: he clearly had regard to those 

environmental impacts, as is demonstrated by the direction pertaining to 

the approval of an Environmental Management Programme. The DMR 

Minister also did not "fob" his responsibilities of to other Departments but, 

in compliance with the constitutional imperatives for co-operative 

governance, respected the co-responsibility of those other Departments 
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178.4 In the premise I deny all of the remaining allegations.  

179. Ad paragraph 48 to 49 thereof:  

179.1 I take note of the concession by the Applicants regarding the errors in the 

collation and labelling of the annexures attached to the Founding Affidavit. 

I deny that no prejudice was caused by the errors. 

179.2 A lot of time and effort were wasted by the fact that Atha Africa had to 

search for the annexures and it caused a lot of frustration, not finding the 

annexures referred to or turning to an annexure and finding that it was the 

wrong one. In addition a first draft of the answering affidavit was fruitless 

as a result of these errors in the collation and labelling of annexures . 

179.3 I respectfully submit that section 32 of the NEMA does not make a litigant 

immune from costs for such grossly negligent conduct in litigation. 

180. Ad paragraph 50 thereof:  

180.1 I deny that the Applicants are entitled to any relief that they seek in this 

review application. 

180.2 I respectfully submit that this review application should be dismissed with, 

costs against the Applicants, jointly and severally with the one Applicant, 
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to pay the other is to be absolved, and such costs to be on a scale as 

between attorney and client (including the cost of two counsel). 

RESPONSE TO SECOND SUPPLEMENTARY FOUNDING Affidavit 

181. I now proceed to respond seriatim to the remaining allegations contained in the 

Second Supplementary Founding Affidavit for the Applicants, filed on or about @, 

to the extent that I have not done so already. Where I fail to deal with any 

particular allegation in the Second Supplementary Founding Affidavit, that 

allegation must not be regarded as admitted but as denied to the extent that it is 

inconsistent with what I have stated elsewhere in this Answering Affidavit. 

182. Ad paragraph 1 and 2 thereof:  

182.1 Save to admit that the deponent also deposed to the Founding Affidavit, I 

deny the remaining allegations contained herein. 

182.2 I deny that the facts and circumstances, as set out in the Second 

Supplementary Founding Affidavit, Ede in all respects true and correct or 

within the personal knowledge of the deponent, for reasons and on the 

grounds dealt with elsewhere in this Answering Affidavit. 

182.3 Furthermore I dispute the correctness of the legal advice given to the 

Applicants and of the submissions of a legal nature made in the Second 

 



184.1 I admit the allegations contained herein. 
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Supplementary Founding Affidavit. 

182.4 I repeat what I have stated above: the deponent for the Applicants is not 

qualified as an expert witness for the purposes of this application and 

therefore her various opinions expressed on technical and other matters is 

with respect inadmissible opinion evidence to be disregarded. 

183. Ad paragraph 3 to 8 thereof:  

183.1 I take note of the allegations contained herein. 

183.2 The second part of the record was delivered by the State Attorney, due to 

the intervention of Atha Africa, in order to supplement the Record of 

Proceedings already filed. 

183.3 I take note of the attempt by the Applicants to portray this second part of 

the record to be the complete record of the documents considered by the 

DMR Minister but it would surely have been nonsensical for the DMR 

Minister to again file those documents that are already part of the record. 

184. Ad paragraph 9 thereof:  
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185. Ad paragraph 10 to 12 thereof:  

185.1 I have already dealt with these allegations in paragraph 64 above and 

deny them to the extent that they are contradicted by what I have stated 

above. 

186. Ad paragraph 13 thereof:  

186.1 I deny that there is any difficulty to discern the motivation of the DMR in the 

section 103 submission. The decision by the DMR Director-General, to 

impose the aforesaid conditions, was clearly and patently incorrect 

because of the failure to have regard to the three-dimensional nature of 

especially underground mining activities and those conditions would have 

made mining impossible. 

186.2 The DMR Minister, at the end of the day, simply corrected a patented error 

in the previous decision. 

187. Ad paragraph 14 to 15 thereof:  

187.1 I have already dealt with the interaction between a decision to grant a 

Mining Right under section 23 of the MPRDA and a decision to give 

written permission under section 48(1)(b) of the NEMPAA. 
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187.2 I repeat that there is a difference between the granting of a Mining Right 

(which is the subject-matter of section 23 of the MPRDA) and the 

exercising of that Mining Right (which is the subject-matter of the written 

permission under section section 48(1)(b) of the NEMPAA). 

187.3 I respectfully submit that the reasoning of the Applicants is in any event 

flawed: the fact that there is no mention in the section 103 submission that 

the underground portion of the Yzermyn Underground Coal Mine falls 

within the area of the Mabola Protected Environment does not mean that 

this fact was not within the knowledge of the DMR Minister or was not 

considered by him, and there is no factual basis for the speculation nor 

any allegation of primary fact in the founding papers to this effect. 

187.4 I repeat what I have stated in paragraph 7.5.5, 64.1, 64.4, 150.1 and 

156.1 above, concerning the standard method of briefing the DMR 

Minister when ever he had to take an administrative decision. 

187.5 In the result I respectfully dispute that any of the arguments, submissions 

or inferences drawn by the Applicants in these paragraphs are correct. 

188. Ad paragraph 16 to 26 thereof:  

188.1 I have already dealt with most of these allegations and I repeat what I have 

stated in paragraph 7.5.5, 64.1, 64.4, 150.1 and 156.1 abov 
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concerning the standard method of briefing the DMR Minister when ever 

he had to take an administrative decision. 

188.2 I also repeat that, despite having followed the combined process referred 

to in paragraph 16 above, the two processes respectively under the 

MPRDA and the NEMA were conducted separately. The Applicants, with 

respect, are conflating or confusing the two separate processes. The 

environmental and social impact report that served before the DMR was 

not the original one which was submitted to the DEA and then returned in 

order to be supplemented; what served before the DMR was an updated 

version of that report which fully addressed all the concerns and issues 

raised by the DMR as well as the DWA. Moreover, this updated version 

differed fundamentally from the original version insofar as the location, 

area required, design and layout of the surface infrastructure were 

concerned. I therefore deny the false allegation that the said 

memorandum, containing the recommendation of the junior official of the 

DMR that the submitted Environmental Management Programme should 

not be approved, was based on a version of that report which was in any 

relevant or significant way the same as the original report submitted to 

and returned by the DEA report in order to be supplemented. 

188.3 It is with respect ill-conceived and opportunistic for the Applicants to allege 

that the DMR Minister confined himself to the documents filed as part of 

the supplementary record. This must in particular be viewed in fie 
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circumstances that the State Attorneys is being kept busy and distracted in 

an application to compel and the Applicants are quite content that no 

further and bona fide attempts are made to ensure that the full record is 

before the Honourable Court. 

188.4 I respectfully submit that the DMR Minister had regard to the entire mining 

right application submitted by Atha Africa and that the only issue that 

remained was the conditions erroneously imposed by the DMR Director-

General. There is simply no factual basis for the Applicants to allege that 

the DMR Minister did not have regard to any of the documents or 

corresponding documents. 

188.5 I have already dealt fully with all of the remaining allegations and there is 

no need to again traverse the case put forward by the Applicants. 

189. Ad paragraph 27 to 33 thereof:  

189.1 There is with respect no factual basis in the founding papers or in the 

Record of Proceedings to substantiate the proposition that the DMR 

Minister failed to appreciate that under the circumstances he was obliged 

to satisfy himself that the requirements of section 23(1) of the MPRDA 

were met when he took his decision. I deny these allegations. 

189.2 In any event the DMR Minister also had the benefit of the decision  
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already taken by the DMR Director-General: at the stage when this matter 

reach the table of the DMR Minister, the collective and institutional 

knowledge of the DMR was clearly that there was no problem in principle 

with granting the Mining Right in question but that from a practical 

perspective the appropriate conditions had to be revisited. It is with 

respect wholly unrealistic to expect of the DMR Minister to ignore 

everything that went before in the DMR and to personally or individually 

start a consideration process (of approximately 3000 pages) without the 

support and assistance of his own Department and the team of officials 

who were familiar with the matter. 

189.3 I respectfully submit that the allegations and reasoning contained in these 

paragraphs are flawed for the same reasons already set out in paragraph 

188 above. 

189.4 I have already dealt fully with all of the remaining allegations and there is 

no need to again traverse the case put forward by the Applicants. 

190. Ad paragraph 34 to 35 thereof:  

 

190.1 I deny that there is any factual basis or an allegation of primary fact to show 

that the DMR Minister took his decision in the belief that he was bound to do 

so in terms of section 19(1)(b) of the MPRDA regardless of the 

requirements of section 23 thereof: this new ground of review, based% 

 

 



 
191.1 The arguments and submissions for the Applicants advanced in these 

paragraphs unrealistically compartmentalise the decision of the DMR. 
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on an alleged error of law, is unfounded and misconceived. Such a  

proposition is also contradicted by the efforts of the DMR Minister to put 

other measures in place and to deal with all of the aspects that he did in 

his letter of 14 April 2015 (annexure `PML 17') 

190.2 To the extent that there was an attempt by the Applicants and others to 

make capital of the fact that there was a proposal in place for declaring the 

Wakkerstroom Wet Grasslands Area an area as contemplated in section 

49 of the MPRDA, the security of tenure promised by the provisions of 

section 2 thereof would have been relevant. 

190.3 In any event and to the extent that such a motivation was contained in the 

section 103 submission, it was with respect of no moment because all the 

available evidence and information clearly demonstrated that the 

proposed mining would not result in unacceptable pollution, ecological 

degradation or damage to the environment. The converse of the 

argument for the Applicants is that, under these circumstances of  

compliance with the requirements of section 23 of the MPRDA, the DMR 

Minister must grant a Mining Right. 

191. Ad paragraph 36 to 38 thereof:  
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Minister and this regard the substance thereof. Firstly, the whole process 

from start to end afforded sufficient and adequate opportunity for public 

participation and the Applicants had more than enough opportunity to state 

their case and advance their propositions. Secondly, the DMR Minister 

was in substance concerned with the correction of a patent error. 

191.2 I am advised that the concept of procedural fairness is a flexible one, 

depending on all the facts and circumstances of a specific matter. 

Looking at the whole history of this matter, instead of only an historical 

compartment thereof, the decision taken by the DMR Minister was 

concerned with the conditions for mining whilst the Applicants were 

opposed to the very idea of mining. To have granted the Applicants yet 

another bite at the cherry under these circumstances and in the context of 

the history of this matter, allowing yet another delay for Atha Africa, would 

have been procedurally unfair and is with respect not justified or 

reasonable under the circumstances. 

191.3 Accordingly I deny that any of the arguments or submissions of the  

Applicants in these paragraphs are correct. 

192. Ad paragraph 39 to 44 thereof:  

192.1 Before I turn to deal with the allegations contained in these paragraphs, I 

am advised that the Applicants have not complied with rule 16A of\ h 
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Uniform Rules of Court. In terms of the said rule 16A, any person who 

has raised a constitutional issue in an application is, in terms thereof, 

obliged to give notice thereof to the Registrar of the Honourable Court at 

the time of filing the relevant affidavit, which notice must contain a clear 

and succinct description of the constitutional issue concerned. 

Accordingly I submit with respect that the Applicants cannot pull this 

constitutional issue out of the sleeve at this stage of the proceedings, 

especially where other parties and entities (including mining companies) 

and no doubt the Chamber of Mines who represents the mining industry) 

were not alerted to the fact that the Applicants intend to challenge the 

constitutionality of section 103(4)(b) of the MPRDA. 

192.2 In any event I deny that the power conferred upon the DMR Minister in 

terms of section 103(4)(b) of the DMR is unconstitutional, either for the 

reasons as advanced or at all. 

192.3 Firstly, section 3(1) of the MPRDA provides inter elle that mineral resources 

are the common heritage of all the people of South Africa and that the 

State is the custodian thereof for the benefit of all South Africans. Section 

3(3) thereof further provides that the DMR Minister must ensure the 

sustainable development of South Africa's mineral resources within a 

framework of national environmental policy, norms and standards while 

promoting economic and social development. This is an ongoing ,duty\ \ 

and responsibility which provide part of the context in which the sick \ 
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ministerial power is conferred upon the DMR Minister. 

192.4 Secondly, the said ministerial power it is conferred upon the DMR Minister 

clearly for the purpose of exercising it in pursuit of the objects of the 

MPRDA, which are spelt out in section 2 thereof. These objects include: 

 192.4.1 to recognise the internationally accepted right of the State 

to exercise sovereignty over all the mineral resources within 

the Republic; 

 192.4.2 to give effect to the principle of the State's custodianship of 

the nation's mineral and petroleum resources; and 

 192.4.3 to give effect to section 24 of the Constitution by ensuring 

that the nation's mineral resources are developed in an 

orderly and ecologically sustainable manner while 

promoting justifiable social and economic development. 

192.5 Thirdly, this ministerial power is at least constrained by the Constitutional 

requirements of rationality and reasonableness. 

192.6 Fourthly, this ministerial power is also expressly constrained by the proviso 

to section 103(4)(b) of the Constitution to the effect that 116 existing rights 

of any person shall be affected by such "withdrawal an 
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amending" of a decision. 

192.7 In the result I respectfully deny that the said ministerial power, as 

constrained and circumscribed and fettered as it is, impacts (or in this 

case impacted) on any right to administrative justice where it is used to 

rectify an obvious error or as part of his oversight responsibility. 

192.8 I have already dealt with the remaining allegations contained in these 

paragraphs and there is no need to traverse them again. For reasons 

already explained, the DMR Minister had regard for the requirements of 

section 23(1) of the MPRDA when he took his decision more fully 

discussed in paragraph 64 above. 

193. Ad paragraph 45 to 49 thereof:  

193.1 I take note of the factual allegations contained in these paragraphs, which 

are not disputed for the purposes hereof. 

193.2 However, I should add that when the matter was discussed by senior 

counsel, the discussion was based on rough estimates on the time that 

would be required for settling the various affidavits. As it turned out, those 

estimates were wholly unrealistic and the actual time required to peruse all 

the relevant documentation was seriously underestimated. 
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193.3 Whether or not condonation should be granted for the late filing of the First 

Supplementary Founding Affidavit and/or the Second Supplementary 

Founding Affidavit will be argued at the hearing of this matter together with 

an application by Atha Africa for condonation in respect of the delivery of 

its Answering Affidavit. 

194. Ad paragraph 50 thereof:  

194.1 I take note of the allegations contained in this paragraph. 

194.2 I deny, with respect, that a proper case for any of the grounds of review as 

set out in the founding papers has been made out. 

194.3 I deny that the Applicants are entitled to any of the relief as claimed.  

APPLICATION FOR CONDONATION  

195. I am informed that Atha Africa was required to file this Answering Affidavit by no 

later than uesday 14 March 2017 and that this Answering Affidavit will be filed 

some 4045 days (about 9 weeks) out of time; accordingly, Atha Africa has to 

apply and hereby applies in terms of rule 27 of the Uniform Rules of Court for 

condonation in respect of the late delivery of this Answering Affidavit and/or for 

an extension of the time period for doing so. 
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196. In the first place and as I have already demonstrated, Atha Africa has significant 

prospects of success on the merits of this matter. 

197. In the second place the founding papers (including the three affidavits and the 

annexures thereto) were already voluminous (comprising of two lever arch files) 

and to this was added a Record of Proceedings of some 3000 pages (comprising 

of six lever arch files). This volume of documents had to be perused by counsel 

and that took a considerable period of time (at least two weeks for junior counsel 

and about three weeks for senior counsel thereafter). Moreover a large part of the 

Record of Proceedings consists of technical and/or scientific reports, on which 

counsel had to consult and obtain instructions. All of this took time. 

198. In the third place the original contemplation at the time of the discussion 

between senior counsel was that, after the Second Supplementary Founding 

Affidavit was delivered by the end of January 2017, counsel for Atha Africa would 

then be able to utilise the whole of February 2017 for settling this Answering 

Affidavit. As it turned out, senior counsel for Atha Africa (who was involved in 

litigation concerning international agreements for cooperation in the field of 

nuclear energy from the outset) was not so readily available: the nuclear energy 

case required additional Heads of Argument to be filed. In addition to other 

matters, in which senior counsel has been involved since last year, also suddenly 

required further attention during and after February 2017 (including an opposed 

motion as well as a 5 day trial during March 2017). As a result, junior counsel for 

Atha Africa was requested to start preparing a draft answerin 



200. In the fifth place there is also no prejudice for the Applicants occasioned by the 
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affidavit for senior counsel to settle at a later stage. Her availability was also 

constrained but she made her first draft available to senior counsel on or about 

22 March 2017. The first opportunity on which senior counsel could start working 

on the draft answering affidavit, was from 8 April 2017. Since then senior 

counsel has used every available moment (including public holidays and the 

Easter weekend) to prepare a draft for consideration by Atha Africa. That draft 

was made available to us on or about Saturday 6 May 2017, after which we 

have perused it and it was only finalised at a consultation on Friday 12 May 

2017. The scope and extent of the papers, the work and time required to first 

digest all of the detail and information and then to prepare a draft for 

consideration, as well as the availability of counsel since February 2017 to date 

- all contributed to the delay in question. I respectfully submit that this is a 

reasonable explanation for the delay, and that this delay is not a wilful disregard 

for the prescribed time period for delivering the Answering Affidavit; on the 

contrary, this Answering Affidavit was finalised and will be filed as soon as 

reasonably and practically possible. 

199. In the fourth place this matter is of extreme importance for Atha Africa. Atha Africa 

has already made a foreign investment of hundreds of millions in the Yzerground 

Underground Coal Mine Project and it will, with respect, be unjust if the door to 

the Honourable Court is slammed shut on what is, with respect, not a serious 

transgression of the Rules of the Honourable Court. 



..358-  

late filing of this Answering Affidavit. I am not aware of any witness or evidence 

that is no longer available and nothing of the sort has been claimed by CER in 

any of the correspondence to date. I have above already explained to this 

Honourable Court the expenditure which Atha Africa has invested in the Yzermyn 

Underground Coal Mine and plans to invest in future; should the late filing of this 

Answering Affidavit not be condoned by this Honourable Court, Atha Africa, its 

employees and workers will be the parties severely prejudiced. 

201. In the sixth place this is also not an ordinary review application, given the volume 

of the papers before the Honourable Court as well as the complexity of the 

matter and the number of factual and/or legal issues canvassed therein. This can 

be demonstrated no better than to point out that the Applicants learned about the 

decision of the DMR Director-General on 23 January 2015 and learnt about the 

decision of the DMR Minister on or about 12 May 2015 but, despite their 

continuous involvement in this matter since 2012, only finalised the Notice of 

Motion and the Founding Affidavit approximately four (4) months later (that is, on 

or about 9 September 2015). The First Supplementary Founding Affidavit was 

then delivered on 5 August 2016, approximately six (6) months after the first part 

of the Record of Proceedings was made available. The second part of the 

Record of Proceedings was made available on or about 28 November 2016, after 

which the Second Supplementary Founding Affidavit was delivered on 31 

January 2017, approximately two (2) months later. In the course thereof the 

Applicants also experienced that their counsel was not available. 
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202. In the seventh place Atha Africa consulted with their counsel for the first time 

already on 6 October 2015, and since then had numerous consultations and 

interaction with their counsel. Accordingly Atha Africa had already invested in 

these counsel, who were by February 2017 familiar with this matter. Given the 

volume, importance and complexity of the matter, I respectfully submit that it was 

justified for Atha Africa to stay with the same legal team even if that meant that 

there would be some delay in this regard. 

203. In the eighth place this matter also raises significant and important issues that 

should be resolved in the public interest and justice requires this to be done. 

There is, with respect, no clarity in law or reported court judgment on the scope 

and extent, or proper meaning, of the concept of sustainable development as 

accepted in South African legislation: neither is there any appreciation for the 

legal and practical implications of an anthropogenic environmental management 

system. This not only clouds a number of issues but allows unscrupulous litigants 

to challenge decisions with in the wrong legal framework and without regard for 

the specific facts and circumstances of a particular matter. The proper legal 

framework is with respect based on a co-existence model, pursuing a balance 

between mitigated mining impacts and environmental protection within the 

parameters of the definition of what constitutes sustainable development in a 

South African legal context under the NEMA and in view of section 24 of the 

Constitution. I thus respectfully submit that condonation should also be granted in 

the interest of justice. 
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204. In the result I respectfully request the Honourable Court to grant Atha Africa 

condonation and an extension of time for the filing of this Answering Affidavit, 

and to receive this Answering Affidavit on behalf of Atha Africa into evidence 

before the Honourable Court. 

CONCLUDING REMARKS  

205. In view of the foregoing I respectfully submit that no proper case has been made 

out to justify the relief pursued by the Applicants and, on behalf of Atha Africa, I 

request that this review application be dismissed. 

206. The decision to grant the Mining Right as well as the decision to amend that 

Mining Right were taken by two functionaries in one National Department 

(namely, by the DMR Director-General and by the DMR Minister) in terms of 

section 23 and section 103 of the MPRDA respectively. The decision to issue a 

Water Use Licence was taken by a functionary in another National Department 

(namely the Department of Water and Sanitation) in terms of section 41 of the 

NWA whilst the decision to grant written permission for conducting commercial 

mining activities in a declared Protected Environment was taken by a functionary 

in a third National Department (namely the DEA Minister) in conjunction with the 

DMR Minister in terms of section 48 of the NEMPAA. In addition the required 

Environmental Authorisation in terms of the NEMA was granted by a functionary 

within the Mpumalanga Department responsible for environmental affairs. Four 

different departments of state, three on a national level and one on a provinci 
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level, scrutinised the proposed Yzermyn Underground Coal Mine. Each of these 

different departments has a complete set of different officials and experts who 

have institutional and domain expertise in their respective fields. Against this 

background and in this context there can, with respect, be no doubt that the 

objective requirement of section 23(1)(d) of the MPRDA has been met and that 

the Yzermyn Underground Coal Mine will not result in unacceptable pollution, 

ecological degradation or damage to the environment. 

207. As far as costs are concerned, I respectfully point out that the Honourable Court 

still has a discretion in this regard despite the provisions of section 32 of the 

NEMA. Given the manner in which the Applicants have approach the 

Honourable Court, amongst others by (1) providing the Honourable Court only 

with selected documents and information, (2) not playing open cards with the 

Honourable Court, and (3) in some instances misleading the Honourable Court, I 

respectfully submit that the Applicants should also be ordered, jointly and 

severally with the one Applicant to pay the other to be absolved, to pay the costs 

of Atha Africa in this matter and that such costs should be paid on a scale as 

between attorney and client (including the cost of two counsel). 

WHEREFORE and on behalf of Atha Africa, I respectfully pray that the review application 

be dismissed with costs, such costs to be payable jointly and severally wit1 the one 

Applicant paying the other Applicants to be absolved, and such costs to be paid 
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on a punitive scale as between attorney and client (include th sts of two counsel.) 

 
Deponent: P Tripathi 

I certify that the Deponent acknowledged that he knows and understands the contents A_ of this 

affidavit, that he has no objection to the making of the prescribed oath and that -64--he considers 

this oath to be binding on his conscience. I also certify that this affidavit 

was signed in my presence at _______________________ on this  /  day of Ai3fi-1 no-,‘ 
2017 and that the Regulations contained in Government Notice R1258 of 21 July 1972, 
as amended 'by Government Notice R1648 of 19 August 1977, have been complied 

with. /7 
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