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Dear Mr Henry 
 
PUBLIC PARTICIPATION IN EIAS: REFERENCES IN THE MEDIA TO “VEXATIOUS 
LEGISLATION” 
 
The Centre for Environmental Rights is a non-profit organisation established in October 2009 by 
eight prominent civil society organisations (CSOs) in South Africa’s environmental and 
environmental justice sector to provide legal and related support to environmental CSOs and 
communities. Its mission is to advance environmental rights in South Africa, and its vision is to 
facilitate civil society participation in environmental governance that is stronger, more streamlined, 
and better legally and scientifically equipped. 
 
Here at the Centre we are curious about references to impending legislation “that allows the 
developer to take action against any objector to his scheme who has caused him financial loss 
(usually by holding or denigrating a project) if it can be shown that he has used groundless or 
specious arguments to make his case”, attributed to yourself in various internet publications during 
May 2010 (Cape Business News, eProp.co.za, property24.com, iolproperty.co.za, South African 
Property Investor e-news and cyberprop.com). 
 
In none of these publications is the legislation to which you are referring identified, and we are not 
aware of the existence of any such legislation in any sphere of government. Could you clarify for 
us whether you were referring to national, provincial or municipal legislation? Has it already been 
promulgated and is simply “very seldom used”, as was suggested in the comments, or are you 
aware of new legislation currently being developed in one of the spheres of government?  
  
We can only assume that your were incorrectly quoted in your reference to “vexatious legislation”, 
since legislation – rules made by the legislature elected by the citizenry in a democratic process - 
is obviously not intended to be vexatious in any way of form. 
 



Having regard to the mission of the Centre, we feel obliged to set out below the correct legal 
position in relation to public participation in applications for new developments, and respond to 
some of the comments attributed to you. 
 
Firstly, the Constitution of the Republic of South Africa, 1996 guarantees both the right to an 
environment that is not harmful to health or wellbeing (s.24) and the right to fair administrative 
action (s.33). In terms of the Promotion of Administrative Justice Act, 2000, procedural fairness 
specifically includes the right for those affected by an administrative decision to understand the 
nature and scope of the proposed decision, and to make representations as to why such a 
decision should not be made. 
 
Secondly, the National Environmental Management Act, 1998 confirms the importance of both the 
public participation and the prior assessment of the environmental impacts of activities in 
environmental decision-making. For example, the following principles must be taken into account 
in all decisions that affect the environment: 
 

 “The participation of all interested and affected parties in environmental governance must 
be promoted, and all people must have the opportunity to develop the understanding, skills 
and capacity necessary for achieving equitable and effective participation, and participation 
by vulnerable and disadvantaged persons must be ensured” (s.2(4)(f)) 

 
 “Decisions must take into account the interests, needs and values of all interested and 

affected parties, and this includes recognising all forms of knowledge, including traditional 
and ordinary knowledge” (s.2(4)(g)) 

 
 “The social, economic and environmental impacts of activities, including disadvantages and 

benefits, must be considered, assessed and evaluated, and decisions must be appropriate 
in the light of such consideration and assessment” (s.2(4)(i)) 

 
In light of the aforegoing, Chapter 5 of NEMA, as read with the EIA Regulations, establishes a 
comprehensive system of environmental impact assessment prior to the undertaking of certain 
listed activities. As required by the Constitution, the Promotion of Administrative Justice Act, 2000 
and NEMA itself, this system provides for prescribed, structured public participation to allow 
interested and affected parties to make representations for, against or in amendment of the 
proposed activity.  
 
While it is true that interested and affected parties are often motivated by their own direct interests 
(the so-called “NIMBY” or “not in my backyard” phenomenon), this of course is exactly why they 
are “interested and affected parties”, and they are entitled by law to make whatever comments 
they wish in the public participation process. However, should an interested and affected party 
make “groundless or specious arguments” in his or her comments in the public participation 
process, this should be rejected by: 
 

 the independent environmental assessment practitioner in his or her report to the 
competent authority; 

 the competent authority who decides whether or not to authorise the activity; and  
 the Minister or MEC who decides the outcome of an internal appeal against the decision.  

 
Should the interested and affected party thereafter bring an application to court for the judicial 
review of the decision, a court will similarly reject “groundless or specious arguments” and 
potentially punish the interested and affected party through a costs order. 
 
It is also important to understand that obtaining the correct zoning of property for a particular 
activity is a separate legal requirement, regulated by the local sphere of government. Procuring 
zoning rights for a particular type of activity does not obviate the need to conduct an environmental 
impact assessment in terms of national legislation (NEMA) should such activity require an 
authorisation under NEMA, with all the public participation required by NEMA. 



 
Contrary to what is suggested in the comments attributed to you in the media, there is nothing 
vexatious about submitting comments on or objections to developments in a environmental impact 
assessment process; in fact, doing so enjoys both Constitutional and statutory protection. Usually, 
interested and affected parties are forced to study voluminous reports prepared for the developer 
and prepare comments in their own time (few interested and affected parties do this professionally, 
or regard this as a pleasurable “pastime”, as you suggest) and at their own, often significant, 
expense. 
 
Our concern is probably the opposite of your own, which is that public participation in EIAs and 
other decision-making processes is not as effective as it can be. In addition, in recent years we 
have seen the rise of what is known as SLAPP suits, or “strategic litigation against public 
participation”, by developers who believe that interested and affected parties who object to their 
developments, as a result of which the development in question was not authorised as quickly as 
the developer would have liked, have caused the developer damages. We have seen developers 
suing bona fide interested and affected parties, including non-profit organisations, for millions of 
rands. Such lawsuits have the effect of intimidating bona fide interested and affected parties and 
paralysing their operations through the need to incur legal costs. Yet most of these lawsuits are 
either unsuccessful or never get to court, because – for starters - an interested and affected party 
exercising his or her rights in terms of national legislation like NEMA is, generally speaking, acting 
perfectly lawfully. The Centre will provide what support it can to parties who are the victims of such 
SLAPP suits. 
 
We look forward to receiving clarity on the legislation to which you referred in the media. We are 
also happy to engage with you in general on the topic of public participation in environmental 
decision-making, which is of great importance to the Centre and its stakeholders.  
 
Yours sincerely 
 
CENTRE FOR ENVIRONMENTAL RIGHTS 
 
per: 

 
MELISSA FOURIE 
 


