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Executive summary

Background

South Africa has both a progressive Constitution that guarantees environmental rights, and a suite of comprehensive environmental legislation that makes extensive provision for public participation in environmental policy and decision-making. South African civil society – through non-government organisations (NGOs), community-based organisations (CBOs) and members of the public – plays a crucial role in holding both government and industry to their obligations under environmental legislation through their participation in environmental decisions and advocacy, reporting of non-compliance and, occasionally, through legal challenges.

Despite this, civil society has become very concerned about the rate of environmental degradation and the increasingly unsustainable use of natural resources – particularly freshwater - a particular concern against the backdrop of the pressing need for climate change adaptation. This downward trend can be ascribed to development pressure on infrastructure and natural resources, coupled with limited government capacity to implement and enforce environmental legislation, particularly at provincial and local level. At the same time, civil society’s ability to hold government and industry to account is being hampered by increasingly complex environmental legislation and procedures, coupled with limited access to funding and legal advice.

 In January 2009, a number of organisations, led by the Wildlife and Environment Society of South Africa (WESSA)
 and supported by key partners in the legal, conservation and environmental justice sectors, obtained seed funding from the Table Mountain Fund of the World Wildlife Foundation (WWF)
 to establish a new institution intended to provide legal support to environmental NGOs and CBOs. This new institution would initially be set up in the Western Cape, both because of its strong NGO and CBO community, as well as the presence of important biodiversity resources like the Cape Floral Kingdom, with potential future expansion of its mandate.

Mission

Through wide stakeholder consultation, this new proposed institution has become known as the Centre for Environmental Rights, with the stated mission of Advancing Environmental Rights in South Africa Using the Law. The environmental rights concerned include both the entrenched environmental right in the South African Constitution and the broad range of substantive and procedural environmental rights in South African environmental legislation.

Corporate governance

The Centre for Environmental Rights will be a registered non-profit organisation incorporated as a Section 21 company (a not for profit company) with an independent board of directors. To protect donor funding from the risks of potential claims arising from legal proceedings, funding for the Centre will be managed by the Environmental Legal Defence Fund, a separate Section 21 company with an independent board of directors. Both companies will be registered as public benefit organisations under South African tax legislation (i.e. donations to the companies will be tax-deductible). The Environmental Rights Fund will donate funds to the Centre as and when required.

The founding members of both companies are established South African environmental NGOs, and nominations are being received from stakeholders for suitably qualified and experienced individuals to act as non-executive directors of the two boards. In addition to the boards of directors, both the Centre and the Fund will have prominent South Africans as patrons.

Programmes of Work and Projects

Pursuant to stakeholder consultation through workshops and a questionnaire, the Centre will have four broad programmes of work in its first three years of operation:

1. Promoting Participation:  A programme focused on assisting NGOs and CBOs in effective participation in environmental licensing and other decision-making processes, particularly environmental impact assessment (EIA) processes. Projects include:

· Support Materials: Assessment and distribution of existing support materials and preparation of “Idiot’s Guides” to key licensing processes, including an EIA Regulations Companion Guideline and a Public Participation Guideline.

· Advice: Advising NGOs, CBOs and members of the public who cannot access or afford other advice on effective participation in environmental decision-making processes.

· Expert Panel: Building a Civil Society Environmental Expert Panel of scientists, engineers and economists who can assist environmental NGOs and CBOs.

· Policy & Legislative Development:  Legal input to authorities and/or Parliament into draft policy and legislation where required.

2. Exercising Environmental Rights: A programme of legal services available to environmental NGOs and CBOs to support the assertion of environmental rights in prioritised cases, including high quality legal advice on rights and remedies available in terms of environmental law; the pre-litigious assertion of rights, negotiation and dispute resolution; and effective and streamlined reporting of non-compliance to competent authorities. 

In prioritised cases (including precedent-setting cases), the Centre will also assist clients with the institution of legal proceedings as a last resort where all other options have been exhausted. 

3. Environmental Law Information Hub: A knowledge management, information distribution and training progamme focused on collating and making available environmental legal information and resources (a gap analysis has confirmed that no such central database of environmental legal resources currently exists). This includes:

· Setting Up the Hub: creating a Virtual Environmental Law Library, made available to civil society through a website for the Centre at www.cer.org.za.

· Reaching Out: a monthly digital and hardcopy flyer on the latest environmental law developments, and (in due course) training and awareness-raising on environmental rights.

4. Internship Programme: The Centre will prioritise training and capacity-building within the NGO sector through an internship programme, in partnerships with NGO stakeholders, professional associations, local universities and international institutions.

Staffing

In order to ensure maximum efficiency and limited bureaucracy, the Centre will open its doors as a lean operation staffed by high quality professionals. In its first three years of operation, the Centre will be led by a full-time Director, supported by a full-time Senior Attorney and a full-time Participation Expert. These professionals will be supported by interns from South Africa and abroad.

Partnerships 

Throughout, the Centre will form strong partnerships with a range of institutions:

· academic and training institutions (including the University of Cape Town’s Centre for Marine and Environmental Law, Law Clinic and Environmental Evaluation Unit, the University of the Western Cape’s Law Faculty and the University of the Witwatersrand’s Law Faculty, Law Clinic and Centre for Applied Legal Studies)

· professional or practitioners’ associations (including the Cape Law Society, the Environmental Law Association, IAIA-South Africa, the South African Institution of Civil Engineering and the new Environmental Assessment Practitioners’ Assoication of South Africa to be formed)

· other non-profit legal organisations (including the Legal Resources Centre, Lawyers for Human Rights, the Endangered Wildlife Trust’s Law & Policy Group and the Freedom of Expression Institute)

· statutory bodies (including the South African Human Rights Commission, the Environmental Management Inspectorate and other environment authorities)

· international institutions (including the Canadian Institute for Environmental Law and Policy and the IUCN Academy of Environmental Law)

Support

The proposed Centre for Environmental Rights has the strong and vocal support of a wide range of statutory bodies, legal institutions and environmental NGOs and CBOs across the country, from conservation organisations to environmental justice organisations, and has enjoyed remarkable media interest to date (see Annexure 1 to this document).

The Project Steering Committee now seeks funding for the first three years of the Centre’s operations. More information available from the Project Consultant at mfourie@fastmail.fm or +27 72 306 8888.

Background and purpose of this document

The Project Steering Committee for this project consist of the following organisations and individuals:

· WESSA (Andy Gubb and Louis de Villiers)

· WWF South Africa’s Table Mountain Fund (Onno Huyser)

· Environmental Monitoring Group (Stephen Law)

· Botanical Society (Mark Botha – until April 2009)

· the Environmental Law Association (Richard Summers and Justine Sweet as alternate members)

· Angela Andrews of the Legal Resources Centre (advisory capacity only)

The background to this project, and the consultation process undertaken on behalf of the Project Steering Committee, are set out in detail in three key project documents that precede this document:

1. “Western Cape Environmental Law Centre or Centre for Environmental Rights for the Western Cape - Consultation Document: Version 2” - 17 February 2009

2. “An Environmental Law Centre (or Centre for Environmental Rights) for the Western Cape Consultative Workshops February 2009: Presentation and Feedback from West Coast, Cape Town Peninsula, Klein Karoo and Garden Route workshops, and with input from meetings in Joburg, Durban and PE” – 1 March 2009 

3. “Framework Document for the Establishment of the Centre for Environmental Rights in South Africa, based in the Western Cape” - dated April 2009

Copies of any of the above documents are available from mfourie@fastmail.fm. 

This document, the Implementation and Business Plan for the Centre for Environmental Rights, is the fourth document in the series of founding documents relating to the Centre. In this document, the focus is on two things:

· Part 1: the activities required to get the Centre established and operational;  and

· Part 2: the activities that the Centre will undertake for the first three years of its existence.

PART 1: GETTING THE CENTRE ESTABLISHED AND OPERATIONAL

A detailed Logframe for this Part 1 is attached as Annexure 3.

Corporate governance and regulatory requirements

The first and most important activity is to get the Centre and its funding entity established as juristic persons, with boards of directors and auditors.

Company registration 

The Project Steering Committee resolved that a Section 21 company, registered under the Companies Act, 61 of 1973 (“Companies Act”), is the preferred corporate structure for the Centre and its funding entity, primarily for reasons of accountability, transparency and credibility.

Because the Centre may in future be engaged in legal proceedings, it is prudent to learn from the good and bad decisions taken by other organisations in similar situations. In particular, it is crucial to ensure that donor funding is protected from potential adverse costs orders.
 This is particularly important since the Centre will do a broad range of work, some of which is far removed from litigation.

	ELDF Board of Directors
	
	Centre for Environmental Rights Board of Directors

	
	
	

	Environmental Legal Defence Fund
	
	Centre for Environmental Rights



The following structure is therefore being established:

1. a not for profit company with the name Centre for Environmental Rights,
 which will employ staff, conclude agreements with implementing partners, buy office furniture, potentially register as a Law Clinic and/or institute legal proceedings;

2. a not for profit company with the name Environmental Legal Defence Fund,
 which will receive and manage all donor funding, and donate funds to the Centre as required for its operations. In this company, donor funding will be protected from claims against the Centre (as in the case of a costs order against the Centre). The Centre will have no vested right against the funding entity that can be attached in a claim against the Centre. 

This Fund will primarily and firstly fund the operations of the Centre, but where surplus funds are available, it is also possible for that Fund to consider applications from other non-profit organisations who, against certain criteria to be agreed, require funding for work aligned with the work planned by the Centre. It also facilitates joint fundraising for this Fund with other organisations. It is proposed that such a system of application for funding to the Fund from external organisations be administered and guided by the Centre management.

Founding members

Since Section 21 companies are public companies, the Centre for Environmental Rights and the Environmental Legal Defence Fund each require at least seven founding members, which should ideally be other environmental non-profit organisations. The obligations of a member of a Section 21 company are limited to the original guarantee (usually R1 per member) to be repaid on winding-up of the companies. Members have the right to attend annual general meetings. WESSA will be the first member, and has issued formal invitations to the following organisations to join it in establishing the two Section 21 companies:

1. World Wildlife Foundation South Africa and/or Table Mountain Fund (awaiting Board decision)
2. Environmental Monitoring Group (awaiting Board decision)
3. groundwork

4. Botanical Society

5. Endangered Wildlife Trust (has agreed to be a founding member)
6. TRAFFIC East and Southern Africa

7. Biowatch (has agreed to be a founding member)
8. BirdLife South Africa (awaiting Board decision)
9. Environmental Law Association (awaiting members’ decision)

Other environmental NGOs are welcome to join the group of founding members (at least one, Wilderness Foundation, has volunteered to join this group), though note that being a founding member does not entitle that organisation to preferential treatment of cases in which it has a special interest by the Centre.

Draft articles and memoranda of association for the two companies have been prepared and circulated to prospective founding members.

Directors

A public company must have at least two directors at all times; for Public Benefit Organisation status (see below), the companies require at least three directors.

Nomination criteria for directors of the Centre and the Fund were discussed at an Expert Reference Group meeting held in Cape Town on 18 May 2009. The proposed number of directors, their responsibilities and nomination criteria are set out in Annexure 6 to this document. A call for nominations for suitable candidates was issued on 6 July 2009. A list of nominees will be presented to members for a final decision shortly.
Patrons

Patronage is an old-fashioned concept, and patrons have no legal status. It is primarily used to enhance the credibility of the patroned organisation through association with high-profile individuals.

Nomination criteria for patrons were also discussed at an Expert Reference Group meeting mentioned above. Proposed nomination criteria are set out in Annexure 6 to this document.

Auditors

Both Section 21 companies require auditors for their registration with the Registrar of Companies. Suitable and affordable auditors’ firms are still being investigated.

Registration as Public Benefit Organisation 

As soon as the Section 21 companies have been registered, application will be made to the South African Revenue Services for both companies to be registered as Public Benefit Organisations (PBOs) in terms of Section 30 of the Income Tax Act.
 PBO status under the Income Tax Act means that receipts and accruals by those entities are exempt from income tax.

To qualify for such PBO status, the Centre and the Fund must fall into one or more of the following categories:

· “the promotion or advocacy of human rights and democracy” (par 1 (j))

· “the provision of legal services for poor and needy persons” (par 1 (m))

· “educational enrichment, academic support, supplementary tuition or outreach programmes for the poor and needy” (par 3 (k))

· “engaging in the conservation, rehabilitation or protection of the natural environment, including flora, fauna or the biosphere” (par 4 (a))

· “the promotion of, and education and training programmes relating to, environmental awareness, greening, clean-up or sustainable development projects” (par 4 (c))

In addition, both companies must be registered under Section 18A of the Income Tax Act. This means donations to either entity will be tax deductible in the hands of donors. It also means that donations by both entities are exempt from donations tax in terms of Section 56(1)(h) of the Act, and bequests or accruals from the estates of deceased persons in favour of the entities are exempt from estate duty in terms of Section 4(h) of the Estate Duty Act. Note, however, that the idea is for all funding to be received by the Fund and not the Centre, which will normally only receive funding from the Fund.

The Income Tax Act also prescribes  a number of requirements that must be contained in the companies’ articles of association of a PBO.

Registration as Non-Profit Organisations 

Both the Fund and the Centre will be registered as Non-Profit Organisations (NPOs) under the Nonprofit Organisations Act, 1997 with the Department of Social Development. Registration as an NPO allows the Minister of Social Development to prescribe benefits or allowances for registration. It may therefore be helpful in future to register the Centre or the funding entity as an NPO. The LRC, for example, is registered as an NPO.

Registration as a Law Clinic

Advice from the Cape Law Society
 has confirmed that, if the Centre is going to represent clients in legal proceedings, registration as a Law Clinic with the Law Society is all that will be required (i.e. not registration as a law firm, which requires a Fidelity Fund Certificate) in terms of Section 19 of the Rules of the Cape Law Society. 

This is because the Centre will either be acting for indigent individuals, or for NGOs or CBOs who are likely to be donor-funded. However, even if the Centre were to require a contribution from a particular client, this would not change the Centre’s status under Rule 19, because it would only accept such contributions to cover costs – the Centre will always be a non-profit organisation.

Although the implementation plan for Programme 1 provides that the Centre will only start considering representing clients as an attorney of record in legal proceedings after approximately 18 months of operation, it may be worthwhile for the Centre to register as Law Clinic at the outset. Such registration will enhance the status of the Centre by allowing the Centre formally to represent clients in non- or pre-litigious matters, and to brief counsel on advice.

Fundraising

Securing sustainable funding for the first three years of the Centre’s operation is the most important aspect of this Business and Implementation Plan – without such funding, the Centre will be unable to open its doors. The Centre will require at least R3 million per year for the first three years (R1,6 million for staff salaries and intern stipends alone), and this excludes any additional funding for activities by other NGOs applying to the Environmental Legal Defence Fund. To get going, the Centre needs a couple of substantial donations, preferably not in Rand.

The fact that the Centre will, from time to time, find itself in conflict with government and/or private enterprises necessarily affects its fundraising strategy. For example, government aid agencies are less likely to be interested in funding such a project, as they mostly prefer projects that build government capacity. Big corporates may also perceive this as a risk. Note, however, that the Centre’s objective is to hold all players to the rules, and not to target specific authorities, companies or facilities.
Partner and donor funding

The Centre has already been offered a donation of R25,000 by the International Association of Impact Assessment (South Africa), to be reviewed annually.

Funding applications are being and will be submitted to the following institutions and categories of institutions:

· WWF-SA’s Table Mountain Fund, for Centre Strategic Management;

· international and local non-profit organisations, for funding of Programmes 1-4 (a number of organisations have shared with the Project Steering Committee suggestions for funders); and

· international government aid agencies and embassies, for funding of Programmes 1-4;

· government funds like the National Lottery Distribution Fund (although this Fund is not currently receiving applications).
Overtures will also be made to corporates that are unlikely to find themselves in confrontation with the Centre, such as banking and finance institutions (though probably not the best time considering the global financial crisis). High-income individuals with an interest in the environment may also like the idea of contributing to this project (naming rights of a fund or a project could be negotiated).

Joint fundraising

Once the Environmental Legal Defence Fund has been established, it is proposed that a joint fundraising programme be agreed with other interested NGOs, potentially in categories, for example:

· Freshwater quality

· Improvement of air quality

· Protection of conservation areas

· Rehabilitation of mining areas

· Defence of civil society participation

· Protection of endangered species

Outsourcing fundraising

Another fundraising option is to engage the service of a private fundraiser, who would work on a commission basis of between 1% and 10%, depending on the payment and size of a monthly retainer to the fundraiser. In addition to a potential retainer, there will also be out-of-pocket expenses incurred by the fundraiser that have to be funded. 

This option has the obvious benefit of creating an incentive for the fundraiser to raise funds;  on the other hand, some donors may also look askance at the thought of some of their funding being used to pay commission.

Sharing in fines

Section 34B of NEMA provides that:

“(1) A court which imposes a fine for an offence in terms of this Act or a specific environmental management Act may order that a sum of not more than one-fourth of the fine be paid to the person whose evidence led to the conviction or who assisted in bringing the offender to justice.”

This yet unused provision creates the statutory possibility for the Centre to gain financially (and potentially significantly so) from assistance to authorities to procure convictions for environmental crimes. This will have to be managed on a case-by-case basis, but a principle agreement can be concluded with the Environmental Management Inspectorate that, in all cases referred and supported by the Centre, EMIs will request a magistrate to consider granting ¼ of the eventual criminal fine to the Centre. This may be even easier in cases where the Centre funds a private prosecution in terms of Section 33 of NEMA.
Note that this option can only be a medium to long-term option due to the length of time between reporting non-compliance and securing a conviction and sentence, which is both unknown and to a large degree beyond the Centre’s control.
Case-based fundraising

Case-based fundraising will in all likelihood also have to be undertaken in support of particular cases. This will require a well-maintained database of potential donors.

Bequests

Another important long-term strategy, once the Centre is set up, is to get the Centre included in bequests. This can be a major source of funding.

Membership fees

Another possibility is the option of establishing a membership for the Centre and/or the Fund.  This would entail buying different categories of membership which would entitle the member to different benefits. For example:

· A first-tier membership for say R1000 per year: Access to CER website resources and newsletter.

· A second-tier membership for say R2000 per year:
 First-tier membership benefits plus access to the Centre’s physical library.

In comments on a draft of this document, at least one stakeholder
 indicated that such a membership fee would constitute 50% of their annual budget. Charging a fee for access to the CER website would therefore likely defeat the purpose of the Centre.

Product sales

The Centre could also have a range of products for sale, such as T-shirts and sweaters, with a design competition in collaboration with schools or tertiary institutions. However, relatively small amounts of money will be raised in this way. 
Other donations
The Centre has already received an offer of donations of law books for its library, and will request further donations of furniture, equipment and services from stakeholders as soon as a premises has been secured.
Human Resources

Once funding has been secured for the first three years of the Centre’s operations, attention can be given to recruitment of core staff members. Ideally, core staff members should be offered three-year employment contracts to ensure retention during this first crucial period.

Recruitment will take at least three months – one month for advertising positions, two weeks for interviewing and at least 6 weeks for notice periods to be served.

Core staff

The Framework Document described an ideal staff of five people: Director, Legal Manager, Participation Manager, Knowledge Manager and Office Manager. However, a leaner operation is recommended for the first three years, consisting of only a Director, a Participation Expert in charge of Programme 1 and a Senior Attorney in charge of Programme 2. Programme 3 will be managed jointly between these three staff members. All staff members will be supported by interns employed through Programme 4. In addition, the budget makes provision for an office admnistrator to assist with the management of the Centre’s office.

It is of great importance to employ good candidates in this early stage of the Centre’s existence – these first three years will set the tone for the Centre’s existence and role.

Salaries budgeted for are as follows:

· Director: R500,000 p.a.

· Senior Attorney: R420,000 p.a.

· Participation Expert: R400,000 p.a.

· Office administrator: R120,000 p.a.

· Full-time interns: R144,000 p.a.

· Part-time interns: R36,000 p.a.

Centre Director

The Centre Director will be a strong, driven, passionate leader with a sound understanding of the environmental and legal sectors. The Director will also be an experienced manager with substantial networking capabilities.
 A legal qualification, particularly in environmental law, would be an added advantage.

The Director will be responsible for the following:

· providing strategic leadership for the Centre

· being the link between the Board and Centre management

· being the “public face” of the Centre, and be responsible for media relations

· financial management of the Centre

· fundraising for the Centre (possibly assisted by a part-time fundraiser);

· financial management and reporting;

· human resource management;

· public relations and communications;  and

· hands-on work on Programmes 1, 2, 3 and 4.

Participation Expert

The Participation Expert would be responsible for the implementation of Programme 1, and therefore has to be an EIA process expert, preferably with experience in other licensing. This position would best be filled by an experienced environmental assessment practitioner (EAP) good working knowledge of the law  and a sensitivity to public participation/civil society.

Senior Attorney

The Senior Attorney would be in charge of Programme 2, and therefore needs to be an environmental lawyer with solid practical and litigation experience. Considering the prioritisation placed on legal advice and assistance with litigation by stakeholders, filling this position should not be delayed.

Interns

Programme 4 provides for the employment of two full-time interns and four part-time interns per year. Although internship relationships are more complicated than ordinary work-for-money employment relationships (see discussion under Programme 4 below), such programmes have the potential to provide significant extra staff capacity to the Centre.

Office administrator

Any office requires administrative support, from answering the telephone to ordering stationery to booking workshop venues to deaing with IT problems. An office administrator frees up the other professionals to do what they have been engaged to do. Ideally this person should have paralegal qualifications, enabling him or her to assist with legal matters.

Other staff

Depending on funds available, to the above core staff should ideally be added a Knowledge Manager – a legal librarian experienced in website and information management. This person would be in charge of Programme 3, and would also be responsible for the Centre’s liaison with its clients and other stakeholders.

Geographical location and premises

Geographical location

At the outset of this project, the Steering Committee resolved that the Centre should be established in the Western Cape, both because of its strong NGO and CBO community, as well as the presence of important biodiversity resources like the Cape Floral Kingdom, with potential future expansion of its mandate. This position has been recontextualised during the course of the project, for two reasons:

1. During consultation, at least one province (Eastern Cape) argued passionately that the Centre should consider taking on some cases located in the Eastern Cape. Their motivation was that:

a. there was less government capacity in the Eastern Cape, giving rise to more challenges in relation to environmental non-compliance and decision-making than in other provinces;  and

b. the less developed Eastern Cape allowed for precedents to be set that would be much harder to do in more developed provinces like the Western Cape.

2. Some of the Centre’s services, such as its Environmental Law Information Hub, would in any event be available beyond the Western Cape through the CER website.

In addition, there has been an important development in the northern provinces in response to the proposed Centre. Arising from a consultation workshop regarding the Centre in Gauteng in February 2009, a number of NGOs based in Gauteng, Limpopo and Mpumalanga established a new forum, the Northern Environmental Rights Forum. The Forum, consisting of NGOs that include Lawyers for Human Rights (LHR), the University of the Witwatersrand’s Law Faculty, the Endangered Wildlife Trust (EWT), WESSA and WWF South Africa, specifically chose to incorporate the concept of environmental rights in the name of the Forum in order to signal its alignment with the Centre. At all times, members of the Forum have agreed that there is a need for a local presence of the Centre (as outlined in the Framework Document) in the northern provinces.

In July 2009, LHR received donor funding for the first year of its new Environmental Rights Project, starting in September 2009. This project “uses legal means to ensure better and fairer environmental governance and focuses in particular on holding the government responsible and accountable for the implementation and enforcement of environmental regulation. Funding is available for one year in which the project will employ one full time lawyer and engage in a number of capacity strengthening and networking activities.”

It has been agreed with the Forum that, during the course of the next year, an ongoing discussion will take place on possible options for the continuation of the work done by LHR through any of the following means:

1. Option 1: The creation of a branch of the  Centre for Environmental Rights in Gauteng. This would entail oversight functions from the Centre’s Board of Directors, while a local steering committee would advice on daily activities. The branch would likely only participate in certain of the Centre’s programme, e.g. Programmes 1 and 2. At least one coordinator/lawyer would need to be employed in Gauteng. Fundraising would be conducted locally, but preferably in conjunction with the Centre management. The creation of the branch is dependent on the establishment of the Centre and its capacity to expand. The Gauteng branch could be housed at another NGO (including LHR itself) or have its own office.

2. Option 2: The LHR Environmental Rights Project continues as a partner to the Centre, with the future option of developing the Project into a branch of the Centre. The aim would be to incorporate some of the ideas of the Centre’s Framework Document into the LHR project, with the possibility of expanding its mandate to take on one or two of the CT programs (for example exercising environmental rights and promoting public participation). The aim however would be to form a partnership with different organisation for cooperative activities and joint fundraising. The project would report to the LHR Board and its Director. An advisory committee, consisting of representatives from Gauteng stakeholders, would advise the project on activities.

3. Option 3: The LHR Project continues on its own.

In brief, this development could facilitate the future expansion of the work done by the Centre to the northern provinces (Gauteng, Limpopo, Mpumalanga), whether through a branch structure or through a partnership with LHR. The active support of partners in the northern provinces also demonstrates the strong need for the services of the Centre across the country.

Premises

When funds have been secured for the first three years of the Centre’s operation, and while recruitment for core staff is taking place, premises for the Centre needs to be secured. Importantly, the Centre’s premises must be easily accessible to its clients, and be situated within relatively easy access from the High Court and Parliament.

In preparation of this document, and for the purpose of budgeting, two premises were considered. These are not necessarily the right premises for the Centre, but give an indication of what is available in Cape Town, and at what price.

Constitution House, Adderley Street

This premises was considered because it houses the Women’s Legal Centre on its 7th floor, and more space is available on that floor. Other tenants include the Impumelelo Innovations Award Trust and private attorneys. Constitution House has good access to both the Cape High Court and Parliament.

Each floor has a communal kitchen and toilets. Parking bays are for rent at R1,026 per bay per month (and the Centre will require at least 4 of these).

Although all terms are negotiable, a three-year lease of 100m2 of these premises is available at R85,50/m2, with tenant installation at another R285/m2. For 100m2, this amounts to monthly rental of R8,550, with an additional R28,500 payable upfront for the tenant installation.

This property is managed by Zenprop Property Management Pty Ltd (Pam Gerber).

8 Nuttall Road, Observatory

This property is a semi-detached house in Observatory, in the same row as EMG’s offices and Louis de Villiers’s offices. This property is also about 100 m2, and has a small boardroom, two small offices and an open plan office area that can seat at least 4 people. It also has a small kitchen and a bathroom.

There is no on-site parking at these premises – parking is available in the small parking lot across the road. Parking is excluded from the price. Security will be an issue at these premises, and the cost of security services will therefore have to be included in the budget.

The property is for rent at R6,840 per month, and is managed by the owner and previous occupier, Pendulum Consulting (Zaida Tofie).

Formal and informal implementation partners 

Since January 2009, discussions have taken place with a wide range of roleplayers, many of which will in all likelihood be informal cooperation partners of the Centre (although efforts will be made over time to formalise these relationships with the Centre). Other partnerships are more crucial for the imlementation of the Centre’s programmes. These partnerships are set out below:

	
	Formal partnerships 
(i.e. written agreement)
	Informal partnerships

	Prog 1: Promoting Participation
	· IAIA South Africa (has offered the Centre an amount of R25,000, to be reviewed annually. Presentation to be made to IAIA AGM in August 2009)

· The Bateleurs in relation to providing fly-overs for no charge (meeting with board to be scheduled for early August 2009)

· the Department of Environmental Affairs and Tourism (initial meeting held in July 2009)


	· UCT’s Environmental Evaluation Unit (initial discussions)



	Prog 2: Exercising Environmental Rights and Environmental Legal Defence Fund
	· Environmental Law Association (draft MoU sent to ELA in July 2009)

· Environmental Management Inspectorate in relation to reporting of non-compliance (concept discussion with EMIs in Western Cape)

· The Bateleurs in relation to providing fly-overs for no charge (meeting with board scheduled for early August 2009)

· Northern Environmental Rights Forum (see Geographical Location and Premises. Ongoing discussions from September 2009)


	· the Wits Law Clinic (initial discussions)

· the UCT Law Clinic (initial discussions)

· the Centre for Applied Legal Studies (initial discussions)

· the Legal Resources Centre (initial discussions)

· Lawyers for Human Rights (see Geographical Location and Premises)

· the Endangered Wildlife Trust’s Environmental Law and Policy Group (initial discussions)

· South African Human Rights Commission (initial discussions. Likely to be case-based partnership.)
· Freedom of Expression Institute (initial discussions re collaboration around defamation action against I&Aps – so-called “SLAPP suits”)

	Prog 3: Environ-mental Law Information Hub
	
	· University of the Witwatersrand Law Faculty (initial discussions)

· Northwest University’s Centre for Environmental Management 

	Prog 4: Internships
	· IAIA South Africa (discussions underway)

· University of the Western Cape Law Faculty, the University of Cape Town’s IMEL and EEU (formal agreement still to be discussed)
	


The Centre will also affiliate with relevant international organisations, such as the IUCN’s Academy of Environmental Law.

More details about programme-specific partnerships are set out in Part 2.

PART 2: THE CENTRE’S FIRST THREE YEARS

Programmes and Projects

Based on stakeholder consultation as described in the Framework Document and further developed thereafter, the Centre will conduct four separate Programmes of Work.  These are (in no particular order):

1. Promoting Participation

2. Exercising Environmental Rights

3. Environmental Law Information Hub

4. Internship Programme

Each of these programmes, together with projects, partnerships, human resources requirements and timeframes, is described below. A detailed Logframe for all four programmes is at Annexure 4 below, and a detailed Budget is Annexure 5 to this document.

Below is a summary of recommended allocation of time by each staff member to each programme (save for the Director’s time, this allocation was used for budgeting purposes):

	
	Centre Strategic Management
	Programme 1: Promoting Participation
	Programme 2: Exercising Rights
	Programme 3: Environmental Law Information Hub
	Programme 4: Internships

	Director
	20%
	20%
	30%
	20%
	10%

	Senior Attorney
	-
	-
	80%
	10%
	10%

	Participation Expert
	-
	80%
	-
	10%
	10%

	Interns
	25%
	25%
	25%
	25%
	-

	Office administrator
	20%
	20%
	30%
	20%
	10%


CENTRE STRATEGIC MANAGEMENT 

This overall strategic management function will primarily lie in the hands of the Centre Director. These are core functions that relate to the effective management and strategic placement of the Centre, and include:

· strategic direction for the Centre, particularly relating to the work taken on by the Centre and its staff;

· liaison with the Boards of Directors of the two Section 21 companies (and including making recommendations to the EDLF Board regarding funding to other organisations);

· fundraising for the Centre, reporting to and maintaining relationships with donors (possibly assisted by a part-time fundraiser);

· financial management and reporting;

· human resource management;  

· risk management (see the section entitled Risks elsewhere in this document);  and

· public relations and communications.

PROGRAMME 1: PROMOTING PARTICIPATION

	PROG 1: PROMOTING PARTICIPATION
	Project 1.1: Support Materials

Assessment and distribution of existing environmental licensing processes support materials and preparation of “Idiot’s Guides” to key licensing processes, including an EIA Regulations Companion Guideline and a Public Participation Guideline
	Participation Expert plus interns. Can also be outsourced, if funds are available.

	
	Project 1.2: Advice

Process advice to NGOs, CBOs and members of the public who cannot access or afford other advice
	Participation Expert plus interns

	
	Project 1.3: CSEEP

Building Civil Society Environmental Expert Panel (CSEEP)
	Participation Expert with support from Director

	
	Project 1.4:  Policy and legislative development

Providing legal input to authorities and/or Parliament into draft policy and legislation
	Director, Senior Attorney and Participation Expert


Strategic focus

The strategic focus of this programme is empowering NGOs and CBOs to participate effectively in environmental decision-making processes, particularly environmental impact assessments (EIAs), strategic environmental assessments (SEAs), environmental management frameworks (EMFs) and risk assessments. 

It is important to emphasise at the outset that the Centre cannot do this by supporting every NGO or CBO through every EIA process. The focus will rather be on:

· capacitating NGOs and CBOs to do the necessary step-by-step participation themselves through suitable support materials (see Project 1.1) and through liaison with experts (see Project 1.3)

· providing hands-on advice on licensing processes to NGOs, CBOs and members of the public who cannot afford or access other support, with special focus on individuals or groups that are illiterate, are experiencing language barriers, or have disabilities (see Project 1.2)

· stepping in where legal intervention is required by referring the matter to Programme 2, subject to case prioritisation criteria and the financial means of the NGO or CBO to engage private attorneys. An example of this would be lodging appeals and enforcing compliance with conditions of environmental authorisations). 

In this programme, the Centre’s contribution should be a combination of:

1. legal advice and support:  assisting its clients to ensure that all roleplayers are following legal requirements for decision-making and public participation;  and

2. scientific and technical advice and support, through the input of the Participation Expert but also through contacts with and support by other experts (including through the Civil Society Environmental Expert Panel - see below). It is important to understand that, in many licensing processes and particularly in EIAs, the law is a framework for the determination of frequently complex scientific issues and the balancing of competing scientific and other issues. These issues require scientific and technical input rather than legal support.
Activities

Project 1.1: Support Materials

1.1.1 Assessment and distribution
It is crucial that there be no duplication of past efforts to support civil society participation in licensing processes. This Project therefore firstly entails a full assessment of existing environmental licensing processes support materials. This includes the Endangered Wildlife Trust’s Guide to the EIA Process, the WESSA course “Environmental Impact Assessment: Contributing to Sustainable Development and Decision Making” (www.wessa.org.za/index.php/Conservation/Environmental-Impact-Assessment.html), its Environmental Rights Booklet or “Green Law Guide” (forthcoming) and materials developed by the Department of Environmental Affairs and Tourism. The Centre will make every effort to ensure the effective distribution of such materials, both through its website and in hardcopy.

1.1.2 Guidelines

Secondly, and against the background of the above assessment, this Project 1.2 will prepare guidelines to participation in environmental licensing processes as required – during the consultation for this Project, stakeholders asked for “Idiot’s Guides” to key licensing processes such as the EIA Regulations and public participation in general. 

Interestingly, the Department of Environmental Affairs and Tourism has a Capacity and Support Programme that relates to provide support and advice to disadvantaged communities (with special focus on individuals or groups that are illiterate, are experiencing language barriers, or have disabilities) to participate in EIA processes. Exploratory discussions have taken place with DEAT’s Chief Directorate: Environmental Impact Management regarding synergies between their Capacity and Support Programme and the Centre’s proposed Programme 2 (though noting that any such partnerships with organs of state will not impact on the application of Case Selection Criteria by the Centre).

1.1.3 Case studies

Thirdly, this Project 1.1 will collect and record case studies of particular licensing processes as examples of effective or less effective participation by civil society organisations.

Project 1.2: Advice

This Project entails providing advice on effective participation in environmental licensing and other decision-making processes. This hands-on advice service will only be available to NGOs, CBOs and members of the public who cannot afford or access other support, with special focus on individuals or groups that are illiterate, are experiencing language barriers, or have disabilities. Note the comments above about providing a combination of legal advice and support, and facilitating scientific and technical input.
This Project 1.2 will link with Programme 2 for legal advice and support where this becomes necessary.

Project 1.3: Civil Society Environmental Expert Panel 

This Project entails convening a Civil Society Environmental Expert Panel for non-legal experts, particularly scientists, engineers and economists. The objectives of the Panel would be, inter alia:

· creating a platform for discussion and information-sharing by experts on particular issues, along the line of the Natural Resource Defence Council’s Switchboard expert blog (see http://switchboard.nrdc.org/) 

· creating opportunities for NGOs and CBOs to access advice from experts (e.g. on the interpretation of developers’ expert reports) at a reduced rate or for no charge.

Project 1.4: Policy and legislative development

This Project entails commenting on and making submissions to authorities and Parliament on legal aspects of draft policies and legislation, as well as identifying key legal gaps and disincentives that promote non-compliance or inadequate implementation of environmental legislation. 

Outcomes

After Year 1:

· Expert hands-on process advice and support given in at least 5 large prioritised cases and 10 smaller prioritised cases

· Assessment of all available support materials and publication of at least one “Idiot’s Guide” to a key licensing process

· Civil Society Environmental Expert Panel convened and conference held

· Input provided to authorities/Parliament in respect of at least one major piece of draft policy or legislation

After Year 2:

· Expert hands-on process advice and support given in at least 5 large prioritised cases and 12 smaller prioritised cases

· CSEEP maintained and supporting at least 5 Centre cases

· Input provided to authorities/Parliament in respect of at least one major piece of draft policy or legislation

After Year 3:

· Expert hands-on process advice and support given in at least 5 large prioritised cases and 15 smaller prioritised cases

· CSEEP maintained and supporting at least 10 Centre cases

· Input provided to authorities/Parliament in respect of at least one major piece of draft policy or legislation

Partnerships

Potential implementing partners for this programme are those institutions with extensive experience in licensing processes, such as:

· the International Association for Impact Assessment (IAIA) South Africa branch (ongoing discussions);
· the Bateleurs, in respect of fly-overs in support of the Centre’s cases (meeting to be scheduled for early August 2009);
· UCT’s Environmental Evaluation Unit (ongoing discussions);

· the Department of Environmental Affairs and Tourism’s Environmental Impact Management Chief Directorate (ongoing discussions);

· NGOs with existing resources for Programme 1, such as WESSA, EWT and BotSoc.

For those potential partners with whom discussions have already been initiated, the scope and nature of these partnerships must still be finalised.

Human resource requirements

Although some of the work in this Programme 1 can be outsourced on a consultancy basis, this Programme needs a full-time Participation Expert to oversee the various projects. This position would best be filled by an experienced environmental assessment practitioner (EAP) with good working knowledge of the law  and a sensitivity to public participation/civil society. This programme will also require the support of interns who are fluent in English, Afrikaans and Xhosa, particularly in relation to Projects 1.1 and 1.2. 

Project 1.4 will require the input from the Director, the Participation Expert and the Senior Attorney. 

Budget

The primary expenses involved in this Programme relate to:

· staff time, particularly of the Participation Expert and interns (Projects 1.2, 1.3 and 1.4);
· where free advice cannot be obtained through CSEEP, fees for scientific and technical experts (Project 1.2);
· development of new support materials (Project 1.1);

· publication and distribution of materials (Project 1.1);  and

· a conference for the experts making up the Civil Society Environmental Expert Panel (Project 1.3).

PROGRAMME 2: EXERCISING ENVIRONMENTAL RIGHTS 

	
	Months 1-18
	Months 19-36

	PROG 2: EXERCISING ENV RIGHTS
	Phase 1: Legal advice, pre-litigious representation, litigation support, including referral to legal practitioners, and effective reporting of non-compliance
	Phase 1: Legal advice, pre-litigious representation , litigation support, including referral to legal practitioners, and effective reporting of non-compliance

Depending on funds available in Environmental Legal Defence Fund:

Phase 2: Institute proceedings as registered law clinic
Phase 3: Intervene as amicus curiae (friend of the court)

	Human Resources
	Senior Attorney employed. Support from Director and interns (Prog 4).




Strategic focus

The strategic focus of this programme is the provision of a range of legal services available to environmental NGOs and CBOs to support the assertion of environmental rights in prioritised cases.

The range of legal services that the Centre will provide is described below. It is proposed that, for at least the first 18 months, the Centre limits its services to legal advice, pre-litigation representation and litigation support. As argued in Part 1 above, it may be worthwhile for the Centre to register as Law Clinic at the outset. For example, such registration will allow the Centre to represent clients in non- or pre-litigious matters, and to brief counsel on advice.

After 18 months, the Centre should consider starting to represent clients as an attorney of record in legal proceedings. After 18 months, it should also consider choosing suitable cases for intervention as an amicus curiae or friend of the court.

Note that this programme is closely linked to Programme 1 in that many problems with licensing processes and non-compliance will require legal services such as those set out below.

Activities

Phase 1: Legal advice, pre-litigation representation and litigation support

The Centre will provide, in relation to the prioritised cases:

· high quality advice on rights and remedies available in terms of environmental law (including Constitutional and administrative law);

· the pre-litigious assertion of clients’ rights (including drafting of appeals), negotiation and dispute resolution;

· litigation support through referral to appropriately experienced legal practitioners (see partnerships below), where all other reasonable options have been exhausted;

· support for the effective reporting of non-compliance to the appropriate authorities. This will entail the design and implementation of a reporting format for detected non-compliance and establishment of an effective reporting line to mandated authorities. This project will link to Programme 3 and the CER website, and will also be the platform for potential fundraising through the possibility of sharing in fines on conviction of environmental criminals.
Phase 2: Institution of legal proceedings

After registration as a Law Clinic under Rule 19 of the Cape Law Society Rules, the Centre may provide formal legal representation as attorney of record.

Although this is surely not a complete list, typical legal proceedings in which the Centre would represent clients (once all other reasonable options have been exhausted) would include:

· an application to review a decision by an authority;

· an application for a mandamus to force authorities to exercise legislative powers;

· an application for an interdict or mandamus against a private entity;

· an application for access to information; and

· private prosecution in terms of Section 33 of NEMA (noting that such prosecutions may not be conducted against organs of state).

Phase 3: Interventions as amicus curiae

In this phase, the Centre may consider intervening in existing legal proceedings as an amicus curiae (friend of the court) to provide expert advice to the court in precedent-setting cases that impact on the environment.
Outcomes

After Year 1:  

· Hands-on expert legal advice and support given in at least 3 large prioritised cases and 10 smaller prioritised cases

· Effective non-compliance reporting format compiled, agreed with authorities and implemented, and at least 20 cases reported to authorities

After Year 2:

· Hands-on expert legal advice and support given in at least 5 large prioritised cases and 15 smaller prioritised cases

· At least 30 cases of non-compliance reported to authorities

After Year 3:

· Hands-on expert legal advice and support given in at least 7 large prioritised cases and 20 smaller prioritised cases

· Legal representation provided in at least 3 prioritised court proceedings

· At least 45 cases of non-compliance reported to authorities

Partnerships

Potential implementing partners for this programme, in all its phases, include individuals and institutions with experience in legal practice and litigation. They include:

· the Legal Resources Centre  (ongoing discussion)

· Lawyers for Human Rights (ongoing discussion)

· the Endangered Wildlife Trust’s Law and Policy Group (ongoing discussion)

· the Human Rights Commission (ongoing discussion)

· the Wits Centre for Applied Legal Studies (ongoing discussion)
· the Freedom of Expression Institute re collaboration on defamation actions against environmental activists and I&APs (initial discussions)

· the Bateleurs, in respect of fly-overs in support of the Centre’s cases (meeting to be scheduled for early August 2009);
· the Environmental Law Association, through its members (draft MoU being negotiated)

· environmental law firms or law firms with environmental law expertise. The Centre will identify a list of suitably qualified and experienced attorneys to whom matters may be referred;

· advocates with environmental law expertise. The Centre will identify a list of suitably qualified and experienced advocates who may be briefed in matters referred by the Centre. It is the Centre’s intention to work with excellent counsel who can deliver the best service to the Centre’s clients and the environment;

· in relation to the reporting of non-compliance, the Environmental Management Inspectorate as represented in the Department of Environmental Affairs and Tourism, South African National Parks, provincial environment departments and parks agencies and key municipalities, as well as Compliance and Enforcement officials in the Department of Water Affairs and Forestry.

For those potential partners with whom discussions have already been initiated, the scope and nature of these partnerships must still be finalised.

Human resource requirements

The position of Senior Attorney would be in charge of Programme 2, and therefore needs to be an environmental lawyer with solid litigation experience. In addition, the Director – who also has to be an experienced environmental lawyer – will provide hands-on support, with lower level support provided by interns (and, in future, by candidate attorneys).

Budget

Phase 1

The costs for Phase 1 of Programme 2 (Legal advice, pre-litigation representation, litigation support and effective reporting of non-compliance) are primarily staff time, with some additional administrative and stationery expenses. Some travel expenses are also budgeted for for consultation with clients, including where fairly hands-on support is provided in legal proceedings taken on by the Centre’s partners (see Partnerships above).

It is also possible that, even in this phase, the services of scientist, economists and other non-legal experts will be required. The Centre intends to build a network of civil society environmental experts who can support the Centre for free or at reduced rates (see Programme 1), but it is likely that there will be costs involved in obtaining non-legal expert advice.

Phase 2

In Phase 2, in addition to the ongoing expenses mentioned for Phase 1, the primary expenses are the cost of other professional service providers, specifically attorneys (where the Senior Attorney requires additional support) and advocates (counsel). Although in some cases it should be possible to get counsel to act on a contingency basis – i.e. they will only charge their fees if the case is successful and a costs order is awarded in favour of the Centre’s client – this will not always be the case.

Having said that, the Centre will also make every effort to utilise the statutory pro bono time required of environmental lawyers registered with the Cape Law Society (and hopefully other Law Societies in future).

The Centre will also implement a means test in relation to disbursements (i.e. costs for services rendered and expenses incurred by a third party to the Centre for a case, e.g. counsel’s fees) so that clients with some funds can contribute to these costs. In some instances, the Centre will require the client to fundraise for a particular case, or may do its own fundraising for a particular case.

Case prioritisation

The complex issue of setting criteria for cases that the Centre will take on is set out in Annexure 2 to this document. The outcome of the discussion of the issue by the Expert Reference Group on 18 May 2009 – proposed Case Selection Criteria for the Centre - is contained in Annexure 7 to this document.
PROGRAMME 3: AN ENVIRONMENTAL LAW INFORMATION HUB

	PROG 3: ENV LAW INFO HUB
	Project 3.1 Setting Up the Hub

CER 1.0: Building Environmental Law Library

CER 2.0: cer.org.za
	Project 3.1 Setting Up the Hub

Maintenance of CER 1.0 and 2.0

Project 3.2 Reaching Out

CER 3.0 Flyer

CER 4.0: Training and awareness-raising
	Project 3.1 Setting Up the Hub

Maintenance of CER 1.0 and 2.0

Project 3.2 Reaching Out

CER 3.0 Flyer

CER 4.0: Present or faciliate Training Courses

	Human Resources
	Consultant employed, with support from Director and Senior Attorney
	Maintenance of CER 1.0 and 2.0 and Project 3.2 Module 1 done by existing staff, assisted by interns

Consultant employed to design format for CER 3.0 – content provided by existing staff, assisted by interns
	Knowledge Manager employed if funds available


Strategic focus

This programme is focused on access to environmental legal knowledge resources. It appears from the Gap Analysis above that, despite various initiatives, there is currently no easily accessible central repository of environmental law resources, from legislation to case law to training materials. In addition, existing free training for NGOs and CBOs on environmental legislation and processes is insignificant.

Activities

Project 3.1: Setting up the Hub

CER 1.0 – A Virtual Environmental Law Library

The Centre’s virtual Environmental Law Library will consist of at least the following:

· Aisle 1: Legislation

This will be a searchable catalogue and collection of:

· all international environmental legal instruments;

· all national, provincial and municipal legislation in South Africa, whether primary or subordinate;  and

· all Government Notices under environmental legislation in South Africa.

· Aisle 2: Case Law

This will be a searchable catalogue and collection of all reported and unreported environment-related judgements, in civil and criminal law

· Aisle 3: Policy Documents

This will be a searchable catalogue and collection of all South African environmental policy documents.

· Aisle 4: Training Materials and other Resources

This will be a searchable catalogue and collection of all environmental legal training materials and other resources available.

Ideally, the Environmental Law Library must be available on a server at the Centre’s offices, for use by both all staff as well as by NGOs and CBOs who want to do research and preparation.

CER 2.0 - cer.org.za

The next step is making the virtual Library available on the Centre’s website, which should be launched at www.cer.org.za.  This website needs to be well-designed and easy to use. It also needs to make provision for non-English speakers.

Project 3.2: Reaching Out

CER 3.0 – A Monthly Digital and Hardcopy Flyer

After CER 1.0 and 2.0 are live and functioning well, the next step will be to start distributing information, firstly through a monthly two-page digital and hardcopy flyer. This needs to be in plain language, and also to make provision for non-English speakers.

The flyer will contain information on new environmental law developments, including new legislation, new case law and lessons learned from recent cases. It will also notify clients of events of importance.

CER 4.0 – Training and awareness-raising

Training in environmental law and procedure was rated “useful” by many Centre stakeholders, but not rated as “crucial”; it therefore seems prudent to leave this activity until the Centre has made some progress on those more crucial functions.

Before a training programme is designed, a full assessment of the training needs of the Centre stakeholders will be conducted to assess exactly what training courses the Centre should present or facilitate (and which courses already exist and are ready for presentation, such as the WESSA training programme on EIAs). Thereafter a training programme will be compiled and training presented or facilitated in collaboration with partners. 

A particular focus area is outreach and awareness-raising programmes on environmental rights, particularly in disadvantaged communities.

Outcomes

After Year 1:

· Virtual Environmental Law Library collated and catalogued

· Centre website, with access to the Virtual Library, live and operational at www.cer.org.za 

After Year 2:

· Library and website maintained and updated

· 12 monthly CER digital and hardcopy newsletters published and distributed to Centre stakeholders

· Assessment of Centre stakeholder training needs conducted

After Year 3:

· Library and website maintained and updated

· At least one environmental law/process training course/s presented or facilitated to nominated Centre stakeholders

Partnerships

The most obvious potential implementing partners for this Programme are institutions that already collect and distribute environmental law information, or may do so in future. They include:

· Environmental Law Association (ongoing discussions)

· Cape Law Society’s Environmental Law Committee

· University of the Western Cape Law Faculty (ongoing discussions)

· University of the Witwatersrand Law Faculty (ongoing discussions)

· Northwest University Centre for Environmental Management

· LegalBrief

· SAFLII

· Sabinet, Lexis Nexis or Jutastat

· Environmental law firms

For those potential partners with whom discussions have already been initiated, the scope and nature of these partnerships must still be finalised.

Human resource requirements

Most of the work on this Programme can be outsourced, and if the website is well designed, existing staff will be able to update the website without too much trouble.
However, if the Centre is going to fulfil its role as information hub, it is important that an appropriately qualified knowledge manager is appointed, even if on a part-time basis.

Budget

Other than staff time, the primary expenses for this programme are:

· compiling and cataloguing the virtual Environmental Law Library;

· acquiring desktop computers for access to the Library;

· developing the Centre’s website;

· designing the Monthly Digital and Hardcopy Flyer;

· conducting a training needs assessment and developing a training programme;

· presenting or facilitating the presentation of one or more training programmes.

PROGRAMME 4: INTERNSHIPS

	PROG 4: BUILDING CAPACITY
	CER101

UCT Community Service Internship Programme

CER 102

UWC Masters Students Internship Programme
	CER101

UCT Community Service Internship Programme

CER 102

UWC Masters Students Internship Programme

CER 103 

Two full-time interns
	CER101

UCT Community Service Internship Programme

CER 102

UWC Masters Students Internship Programme

CER 103 

Two full-time interns


Strategic focus

This programme is focused on building environmental legal capacity amongst university students, as well as amongst staff of environmental NGOs and CBOs. It is also designed to provide crucial administrative and legal support to the core staff of the Centre.

Training and capacity-building within civil society is an important part of the Centre’s mission, which the Centre can fulfill through its training of student and professional interns. In addition, interns can provide invaluable assistance to the Centre and its clients.

Having said that, interns have to be given proper attention by suitably qualified Centre staff, both to protect the Centre and to ensure that interns get value for their time in terms of a learning experience.

Activities 

The Centre requires 2 full-time interns and 4 part-time interns. The part-time interns will be dealt with through the following cooperation agreements:

· UCT Community Service Internship Programme (project CER101): At UCT, final year law students have to complete a compulsory 60 hours of community service. It has been proposed that some of these students – with environmental law as an elective subject – spend their community service at the Centre. Obviously these are fairly inexperienced students, and 60 hours is less than 2 weeks’ work. It is possible that the community service requirement will be extended to Master’s students; these students will generally be more experienced and more specialised;
· UWC Masters Students Internship Programme (project CER 102): UWC has also proposed that some of their LLM students, MSc Env Management students and Geography students be given an opportunity to do an internship at the Centre, preferably as a compulsory component of their degrees.

The full-time interns require a different regime, and different funding. Ideally, the Centre should take on at least one intern from the staff members of NGOs and CBOs that are stakeholders of the Centre. In such a programme, NGOs and CBOs would periodically be requested to nominate a staff member to do a fixed-period internship at the Centre in order to be exposed to networking with and training of NGO/CBO representatives and legal interventions in environmental cases.

Another option that will be explored is to link up with the IAIA-SA internship programme. IAIA-SA is currently formulating their own funded internship programme for qualified but inexperienced practitioners, and informal discussions have looked at whether the Centre could be one of the institutions housing such an intern or interns. This would be particularly useful for Programme 1.

The third option is to explore the possibility of taking on interns through funded international internship programmes, such as the programmes run by the Swedish International Development Agency (SIDA) and the Canadian International Development Agency (CIDA). Foreign interns are often highly educated students looking for international experience, and can make a significant contribution.

In due course, attention should be given to the possibility of providing formal articles of clerkship to candidate attorneys through the Law Society.

Outcomes

After Year 1: 

· Two full-time interns employed and trained

· At least four part-time interns employed and trained through partnerships with NGOs and local universities

After Year 2: 

· Two full-time interns employed and trained

· At least four part-time interns employed and trained through partnerships with NGOs and local universities

After Year 3: 

· Two full-time interns employed and trained

· At least four part-time interns employed and trained through partnerships with NGOs and local universities

Partnerships

As mentioned above, partnerships must be concluded with UCT and UWC regarding the part-time interns. Partnerships must be explored with IAIA-SA and international aid organisations regarding funding local and international internships.

Human resource requirements

It is crucial that Centre staff set aside sufficient time to work with and train interns. For this reason, each of the Director, Senior Attorney and Participation Expert will allocate 10% of their time solely on intern training; for the remaining time, interns will be working closely with these three professionals.

Budget

The budget provides for stipends for full-time interns at R12,000 per month, and stipends for part-time interns (this is essentially covering transport costs and perhaps lunch) at R3,000 per month.

Budget

A detailed line-item budget is attached as Annexure 5 to this document. This is a summary of the budget:

	Programme
	Year 1
	Year 2
	Year 3

	Centre Strategic Management
	R910,107
	R981,108
	R1,071,644

	Prog 1: Exercising Env Rights
	R1,100,503
	R1,500,772
	R1,903,658

	Prog 2: Promoting Participation
	R714,503
	R633,172
	R684,298

	Prog 3: Env Law Info Hub
	R673,947
	R741,341
	R815,475

	Prog 4: Internships
	R609,363
	R643,062
	R705,177

	TOTAL
	R4,008,423
	R4,499,454
	R5,180,253


Risks

Like all new institutions, the Centre faces a number of risks and challenges. It is important to identify those (to the extent possible) and anticipate ways of addressing those risks. Key risks and proposed ways of addressing those risks are set out below.

1. Inadequate or sustainable funding

The Centre has a number of strategies to deal with this. The first is to have a relatively conservative programme and budget, so as not to create expectations and obligations that cannot be met. Importantly, to ensure maximum efficiency and limited bureaucracy, the Centre will be a lean operation staffed by high quality professionals. In its first three years of operation, the Centre will be led by a full-time Director, supported by a full-time Senior Attorney and a full-time Participation Expert only. These professionals will be supported by interns from South Africa and abroad. 

The second is to have clearly defined and fundable programmes of work. The third is to employ a fundraiser with a brief to raise funds for the Centre’s four programmes of work. If necessary, fundraising will be done on a commission basis.

It is also worth mentioning that, in relation to legal costs like advocate’s fees, the Centre will make every use of legal professionals who are prepared to do work pro bono or for reduced fees, and will be liaising with the Environmental Law Association and the various Law Societies and Bar Councils in this regard. Where legal proceedings have to be instituted, and the Centre is successful, a portion of costs incurred may be recovered.

The Centre will also explore various other short, medium and long-term funding strategies, such as a paid membership structure, sector and case-based fundraising, seeking incorporation of the Centre in bequest programmes and making submissions for sharing in statutory fines imposed on environmental criminals.

2. High staff turnover

Getting the right individuals to fill the three anchor positions is of the utmost importance, and this was repeatedly raised during stakeholder consultation. Not only must the three individuals have the right skills and experience, but also be passionate about what the Centre is trying to achieve. 

To achieve this, salaries must be market-related in the sector, and if possible, giving those individuals some security in the form of a three-year contract, will go a long way to foster commitment and perseverance.

3. Taking on too much, or taking on the wrong cases

Because of the pressing need for the Centre’s services expressed by stakeholders, there is a real risk of taking on too many cases simultaneously. Centre management will have to be extremely disciplined about limiting the number of cases it takes on, to ensure quality service. 

In addition, for maximum impact with limited resources, it is also of great importance that the Centre be strategically focused in its work. In order to provide this strategic focus, the Expert Reference Group convened on 18 May 2009 provided proposed Case Selection Criteria (Annexure 7) for support in both Programmes 1 and 2. These draft criteria have been circulated widely to stakeholders to ensure maximum buy-in, and then published to ensure that all stakeholders are crystal clear on what they can expect from the Centre.

4. Taking an approach that is too activist and confrontational

Finally, an excessively confrontational approach to government and industry may threaten the effectiveness of the Centre. While not shying away from difficult issues and particularly non-compliance with legislation, the Centre will endeavour to maintain respect and credibility with both government and industry. This, in turn, will strengthen interventions and assist the Centre’s clients to avoid the costs of litigation. Where litigation is the only remaining remedy, it must be undertaken in cases that set precedents and benefit the environmental law jurisprudence in the country.

Annexure 1:  Support and media coverage

In addition to the support from the organisations that are represented on the Project Steering Committee, the Project has wide support amongst a range of NGOs and CBOs, from conservation, to legal, to environmental justice organisations. In addition to their participation in workshops and a written questionnaire (completed by 32 organisations), written letters of support have been received from the following organisations:

· South African Human Rights Commission

· the national office and various regional offices of the Wildlife and Environment Society of South Africa 

· the Sustainable Energy and Climate Change Project

· BirdLife South Africa

· the West Coast Fossil Park

· the Cape Bird Club

· Zandvlei Trust

· Dana Bay Conservancy

· Gordon’s Bay Ratepayers Assocation

· Kromme Geelhout Conservancy

· Misty Cliffs Conservation Village

· Touw River Conservancy

· Glencairn Action Group

· Vleesbaai Action Group

· Far South Peninsula Community Forum

· South Durban Community Environmental Alliance

· Wilderness and Lakes Environmental Action Forum

· Langebaan Action Group

· the Glencairn Education & Environmental Support Enthusiasts

· Walmer Estate Civic Association

· Noordhoek Conservancy

· Sedgefield Ratepayers Association

· Guardians of the Garden Route

· Federation for a Sustainable Environment
· Endangered Wildlife Trust

· Community Coalition for Environmental Justice
Letters of support have been promised by the Legal Resources Centre and groundWork. Many other organisations have simply indicated their support.

Academic institutions and units that have provided letters of support are:

· University of Cape Town (UCT) Centre for Occupational and Environmental Health Research

· UCT Law Clinic

· University of KwaZulu-Natal Law Faculty

· University of the Witwatersrand School of Law and the Centre for Applied Legal Studies (CALS)

There has also been unusual media interest in the project. The following articles have been published or are about to be published:
· “Environmental law project will give citizens clout” - Sunday Argus, 8 March 2009

· “Proposed Centre for Environmental Rights” - Veld & Flora (monthly magazine of the Botanical Society)

· “Proposed Centre for Environmental Rights” - African Wildlife (monthly magazine of WESSA)

· Article in monthly e-brief of IAIA South Africa

· “New project to fight environmental decline” – Cape Times, 26 May 2009

Annexure 2: Prioritisation of cases
Needless to say, the Centre’s strategic prioritisation of cases is of the utmost importance. Taking on too many or inappropriate cases, particularly in the Centre’s infancy, could radically undermine its reputation and resources. Many stakeholders emphasised this point. Some also argued that, at the outset, the Centre should “pick the low-hanging fruit” and take on cases that could be won easily. Ultimately everyone agreed that the Centre should take cases with maximum impact that could set a precedent for other cases, including cases outside of the Western Cape.

Throughout, there was strong support for the notion that the Centre should take on a spread of green (protection of biodiversity, ecosystems and conservation) and brown (land use, pollution and waste) cases. Because of the results of the Gap Analysis below, it also appears that the Centre may be the only institution that takes on cases that do not necessarily have a strong social component. Clearly there needs to be a mechanism to ensure balance in case selection.

One stakeholder
 set out possible criteria as follows:

	Include if:

1. the issue has significant positive administrative, technical and/or content implications if resolved favourably

2. the desired outcome sets a useful precedent of general application upholding a specific environmental right (irrespective of whether outcome is likely or not - quantum/scope of support should be determined by likelihood of positive outcome)

3. its successful conclusion would set a precedent upholding the rights of environmental whistleblowers, litigation in the public good, and/or insulation from liability for costs of actions pursued in the public good

4. the action helps define the "public good" or environment rights as defensibly and unambiguously as possible

Exclude if:

1. the issue or action is primarily a micro or local issue without broader replicability or impact 

2. issue is about subjective interpretations of issues (e.g. noise pollution, view shed impact) that are easily arguable from different value systems


In consultation, stakeholders also mentioned key national or regional environmental priorities to be included as criteria. In comments on a draft of this document, a stakeholder
 argued that the above proposed criteria should be complemented by “clear environmental criteria that relate[s] to ecological sustainability priorities identified through (for example) the national state of the environment report and updates, or something similar.

“For example, does the legal action:

· clarify climate change obligations (mitigation)?

· contribute to minimising exposure to the impacts of climate change (adaptation)?

· address key ecological sustainability issues such as water quantity and quality, wetland enhancement and management, soil erosion/nutrient value and biodiversity decline (indigenous and/or functional)?

· address these issues in key geographical locations? E.g. areas currently drought-prone and predicted to be more so.”

Other considerations mentioned by stakeholders included the following factors:

· estimated cost involved, and availability of funding;

· whether the Centre and/or the NGO/CBO who brought the case to the Centre has the human resources to take on the case;

· whether other organisations are better placed to take on a particular case;

· whether sufficient research data was available to support the case;

· whether good media exposure/profile will ensue.

Another stakeholder
 quoted Advocate George Bizos’s rule of thumb on case selection at the LRC, namely that the particular injustice (in this case to the environment) must be clear – a case should “scream out for a remedy”. (Note, however, that the LRC also has a more formal case prioritisation policy.)

At least one stakeholder pointed out that how the Centre deals with cases that are not selected is also of great importance, and begged that the NGO/CBO be provided with guidance on other options available. Thus the approach for support should not be rejected without an alternative option being suggested, where possible.

See the outcome of the recommendations of the Expert Reference Group in Annexure 7.

Annexure 3: Logframe for Part 1 (Getting the Centre established and operational)

	Activity
	Month 1
	Month 2 
	Month 3
	Month 4
	Month 5
	Month X
	Month  X+1
	Month X+2
	Month X+3
	Month X+4

	Company registration and other regulatory registrations
	Articles and Memo prepared and agreement with founding members
	Company documents signed submitted to CIPRO for registration
	PBO registration application submitted 

NPO registration application submitted 

Application for registration as Law Clinic submitted 
	
	
	
	
	

	Directors
	Call for nominations of directors according to agreed criteria
	
	
	
	
	
	
	
	

	Funding
	Funding applications submitted
	Funding secured for Years 1-3
	
	
	
	

	Partnerships
	Heads of agreement concluded with key implementing partners (Deliverable 5, due 19 July 2009)
	
	
	
	
	
	

	Premises
	Continued research on available premises
	
	
	
	
	
	Lease agreement negotiated
	Premises installation (including server and network points)
	

	Recruitment
	Recruitment advertisements for core staff are Deliverable 7, due 19 July 2009
	
	
	
	Adverts in newspapers
	Interviews
	Offers and notice periods
	Core staff start work

	Launch
	
	
	
	
	
	
	Venue booked
	Invitations issued
	
	Launch


Annexure 4: Logframe for Part 2 (The Centre’s first 3 years)

	
	3

months
	6

months
	9

months
	12 months
	15

months
	18 months
	21 months
	24 months
	27 months
	30 months
	33 months
	36 months

	Director
	Director employed. Responsible for strategic management, liaison with boards of directors, fundraising, financial management, HR management, public relations and hands-on legal work

	Office management
	Office administrator employed.

	PROG 1: PROMOTING PARTICIPATION
	Project 1.1: Support Materials

Assessment and distribution of existing environmental licensing processes support materials and preparation of “Idiot’s Guides” to key licensing processes, including an EIA Regulations Companion Guideline and a Public Participation Guideline
	Ongoing distribution of Project 1.1 materials

	
	Project 1.2: Advice

Process advice to NGOs, CBOs and members of the public who cannot access or afford other advice

	
	Project 1.3: CSEEP

Building Civil Society Environmental Expert Panel
	Support for Project 1.3
	Support for Project 1.3

	
	
	Project 1.4:  Legal input into draft policy and legislation

Providing legal input to authorities and/or Parliament into draft policy and legislation

	Human Resources
	Project 1.1: Can be outsourced

Project 1.2: Participation Expert plus interns

Project 1.3: Participation Expert with support from Director


	Project 1.1: Can be outsourced

Project 1.2: Participation Expert plus interns

Project 1.3: Participation Expert with support from Director

Project 1.4: Director, Senior Attorney and Participation Expert

	PROG 2: EXERCISING ENV RIGHTS
	Phase 1: Legal advice, pre-litigious representation and litigation support, including referral to legal practitioners
	Phase 1 continued: Legal advice, pre-litigious representation and litigation support, including referral to legal practitioners

Depending on funds available in Environmental Legal Defence Fund:

Phase 2: Institute proceedings as registered law clinic

Phase 3: Intervene as amicus curiae (friend of the court)

	Human Resources
	Senior Attorney employed. Support from Director and interns (Prog 4)

	PROG 3: ENV LAW INFO HUB
	Project 3.1

CER 1.0: Building Environmental Law Library

CER 2.0: cer.org.za
	Project 3.1

Maintenance of CER 1.0 and 2.0

CER 3.0 Flyer

Project 3.2

Module 1: Assessment of training tools and needs
	Project 3.1

Maintenance of CER 1.0 and 2.0

CER 3.0 Flyer

Project 3.2 

Module 2: Present or faciliate Training Courses

	Human Resources
	Consultant employed, with support from Director and Senior Attorney
	Maintenance of CER 1.0 and 2.0 and Project 3.2 Module 1 done by existing staff, assisted by interns

Consultant employed to design format for CER 3.0 – content provided by existing staff, assisted by interns
	Knowledge Manager employed if funds available

	PROG 4: BUILDING CAPACITY
	CER101

UCT Community Service Internship Programme

CER 102

UWC Masters Students Internship Programme

CER 103 

Two full-time interns
	CER101

UCT Community Service Internship Programme

CER 102

UWC Masters Students Internship Programme

CER 103 

Two full-time interns
	CER101

UCT Community Service Internship Programme

CER 102

UWC Masters Students Internship Programme

CER 103 

Two full-time interns


Annexure 5: Budget for Years 1-3

Budget Summary

	Programme
	Year 1
	Year 2
	Year 3

	Centre Strategic Management
	R910,107
	R981,108
	R1,071,644

	Prog 1: Promoting Participation
	R714,503
	R633,172
	R684,298

	Prog 2: Exercising Env Rights
	R1,100,503
	R1,500,772
	R1,903,658

	Prog 3: Env Law Info Hub
	R673,947
	R741,341
	R815,475

	Prog 4: Internships
	R609,363
	R643,062
	R705,177

	TOTAL
	R4,008,423
	R4,499,454
	R5,180,253


Centre Strategic Management

	
	Item cost
	Number
	Year 1
	Year 2
	Year 3
	Notes

	SALARIES
	 
	 
	 
	 
	 
	 

	Director
	
	12
	R500,000
	R550,000
	R605,000
	Estimate based on sectoral trends.

	Interns
	
	12
	R12,500
	R13,750
	R15,125
	25% of interns' time to be spent on administrative support for Centre.

	Office administrator
	
	12
	R120,000
	R132,000
	R145,200
	

	TRAVEL, ACCOMMODATION AND SUBSISTENCE
	 
	 
	 
	 

	Domestic flights
	R2,000.00
	6
	R24,000
	R26,400
	R29,040
	1 return domestic flight every second month

	Road travel
	R24,600.00
	12
	R24,240
	R54,120
	R59,532
	1000 km/month @ WWF-SA rate of R2.05/km

	Accommodation & subsistence
	R700.00
	12
	R8,400
	R9,240
	R10,164
	R700 per day=R500 accommodation and R200 subsistence

	PREMISES, FURNITURE, IT AND INSURANCE
	 
	 

	Premises, furniture and IT
	
	
	R22,882
	R12,625
	R12,914
	10% of premises, furniture and IT allocated to Centre Strategic Management

	Insurance
	R775.00
	12
	R930
	R102
	R11
	Informal quote from Outsurance. 10% alllocated to this Programme.

	PROFESSIONAL FEES
	 
	 

	Law Society fees
	
	
	R4,255
	R4,680
	R5,148
	Estimate based on WLC's 2007 Annual Report

	Professional indemnity
	
	
	R6,500
	R7,150
	R7,865
	Estimate based on WLC's 2007 Annual Report

	STATIONERY AND POSTAGE
	 
	 
	 
	 
	 

	Stationery and postage
	R20,000.00
	1
	4,000
	4,400
	4,840
	Estimate based on WLC's 2007 Annual Report. 20% of total stationery and postage costs relates to non-programme costs.

	BANKING, BOOKKEEPING & AUDITS
	 
	 
	 
	 

	Bank charges
	R200.00
	12
	2,400
	2,640
	2,904
	

	Bookkeeping
	R50,000.00
	1
	50,000
	55,000
	60,500
	Estimate based on WLC's 2007 Annual Report

	Audit fees
	R40,000.00
	1
	40,000
	44,000
	48,400
	Estimate based on WLC's 2007 Annual Report

	PRINTING AND PUBLICATIONS
	 
	 
	 
	 
	 

	Recruitment advertisements
	
	
	20,000
	20,000
	20,000
	

	Annual Report
	
	
	20,000
	20,000
	20,000
	Estimate based on WLC's 2007 Annual Report

	EVENTS
	 
	 
	 
	 
	 
	 

	Venue hire and catering
	
	
	50,000
	25,000
	25,000
	200 people at R250 per head. Launch of Centre in Year 1, plus smaller events in Years 2 and 3

	TOTAL
	
	
	R910,107.20
	R981,107.58
	R1,071,643.56
	


Programme 1: Promoting Participation

	
	Item cost
	Number
	Year 1
	Year 2
	Year 3
	Notes

	Consultancy fees: professional services rendered by Centre staff to Programme 1

	Participation Expert
	
	
	R320,000
	R352,000
	R387,200
	80% of the Participation Expert's time to be spent on Programme 2

	Interns
	
	12
	R12,500
	R13,750
	R15,125
	25% of interns' time to be spent on Programme 2

	Other costs
	 

	Domestic flights
	R2,000.00
	6
	R24,000
	R26,400
	R29,040
	1 return domestic flight per month

	Road travel
	R24,600.00
	12
	R24,240
	R54,120
	R59,532
	1000 km/month @ WWF-SA rate of R2.05/km

	Accommodation & subsistence
	R700.00
	12
	R8,400
	R9,240
	R10,164
	R700 per day=R500 accommodation and R200 subsistence

	Stationery and postage
	
	
	R4,000
	R4,400
	R4,840
	Estimate based on WLC's 2007 Annual Report. 20% of total stationery and postage costs relates to non-programme costs.

	Premises, furniture and IT
	
	
	R50,585
	R28,406
	R29,057
	22.5% of premises, furniture and IT allocated to Programme 1

	Insurance
	R775.00
	12
	R2,093
	R2,302
	R2,532
	Informal quote from Outsurance. 22.5% alllocated to this Programme.

	ITC and legal subcriptions
	
	
	R38,685
	R42,554
	R46,809
	Telephones, fax, internet, Legalbrief and Lexis Nexis - 25% for Programme 1

	CSEEP Conference
	
	
	R30,000
	R0
	R0
	100 people @ R300 per head 

	Publication of guides
	
	
	R200,000
	R100,000
	R100,000
	

	TOTAL
	
	
	R714,503
	R633,172
	R684,298
	


Programme 2: Exercising Rights

	
	Item cost
	Number
	Year 1
	Year 2
	Year 3
	Notes

	Consultancy fees: professional services rendered by Centre staff to Programme 1

	Senior Attorney
	
	1
	R336,000
	R369,600
	R406,560
	80% of the Senior Attorney's time to be spent on Programme 2

	Interns
	
	12
	R12,500
	R13,750
	R15,125
	25% of interns' time to be spent on Programme 2

	Travel and accommodation

	Domestic flights
	R2,000.00
	6
	R24,000
	R26,400
	R29,040
	1 return domestic flight every second month

	Road travel
	R24,600.00
	12
	R24,240
	R54,120
	R59,532
	1000 km/month @ WWF-SA rate of R2.05/km

	Accommodation & subsistence
	R700.00
	12
	R8,400
	R9,240
	R10,164
	R700 per day=R500 accommodation and R200 subsistence

	Other professional services

	Counsel's fees
	
	
	R450,000
	R750,000
	R1,050,000
	3,5 and 7 cases per year at 10 days per case at R15,000 per day. Note that some of these costs may be recovered when successful.

	Other experts
	
	
	R150,000
	R200,000
	R250,000
	

	Other costs

	Premises, furniture and IT
	
	
	R50,585
	R28,406
	R29,057
	22.5% of premises, furniture and IT allocated to Programme 2

	Insurance
	R775.00
	12
	R2,093
	R2,302
	R2,532
	Informal quote from Outsurance. 22.5% alllocated to this Programme.

	ITC and legal subcriptions
	
	
	R38,685
	R42,554
	R46,809
	Telephones, fax, internet, Legalbrief and Lexis Nexis - 25% for Programme 2

	Stationery and postage
	
	
	R4,000
	R4,400
	R4,840
	Estimate based on WLC's 2007 Annual Report. 20% of total stationery and postage costs relates to non-programme costs.

	TOTAL
	
	
	R1,100,503
	R1,500,772
	R1,903,658
	


Programme 3: Environmental Law Information Hub

	
	Item cost
	Number
	Year 1
	Year 2
	Year 3
	Notes

	Consultancy fees: professional services rendered by Centre staff to Programme 3
	 

	Senior Attorney
	
	
	R42,000
	R46,200
	R50,820
	10% of the Senior Attorney's time to be spent on Programme 3

	Participation Expert
	
	12
	R40,000
	R44,000
	R48,400
	10% of the Participation Expert's time to be spent on Programme 3

	Interns
	
	12
	R12,500
	R13,750
	R15,125
	25% of the Interns' time to be spent on Programme 3

	CER 1.0: Library
	 

	Desktop computers for digital library
	R6,999
	2
	R13,998
	R0
	R0
	Quote from makro.co.za for Fujitsu Siemens Scaleo (Pi2533) Desktop PC with Intel Core 2 Duo 2.2GHz

	Consultancy for digital library set-up
	200000
	1
	R200,000
	R0
	R0
	Once-off fee for collection and cataloguing of all resources.

	Stationery for research library (files, printing and photocopies)
	
	
	R20,000
	R5,000
	R5,000
	

	CER 2.0: Website
	 

	Domain registration and annual renewal fee
	
	
	R86
	R200
	R200
	Quote from Cozahost

	Website design
	R250,000
	1
	R250,000
	R100,000
	R100,000
	Design and set up in Year 1, with upgrades and maintenance in Years 2 and 3

	CER 3.0: Newsletter
	 

	Flyer design and format
	R50,000
	1
	R0
	R50,000
	R0
	Once-off format design for use by Centre's staff

	Printing and distribution
	R5,000
	1
	R0
	R5,000
	R5,500
	Primarily digital flyer, but stakeholders specifically requested a hardcopy flyer as well.

	CER 4.0: Training
	 

	Training needs assessment
	R100,000
	1
	R0
	R0
	R100,000
	

	Development of one training course
	R200,000
	1
	R0
	R0
	R200,000
	

	Presentation of one training course
	R100,000
	1
	R0
	R0
	R100,000
	

	Other costs
	 
	 
	 
	 
	 
	 

	Premises, furniture and IT
	
	
	R50,585
	R28,406
	R29,057
	22.5% of premises, furniture and IT allocated to Programme 3

	Insurance
	R775.00
	12
	R2,093
	R2,302
	R2,532
	Informal quote from Outsurance. 22.5% alllocated to this Programme.

	Stationery and postage
	
	
	R4,000
	R4,400
	R4,840
	Estimate based on WLC's 2007 Annual Report. 20% of total stationery and postage costs relates to non-programme costs.

	ITC and legal subcriptions
	
	
	R38,685
	R42,554
	R46,809
	Telephones, fax, internet, Legalbrief and Lexis Nexis - 25% for Programme 1

	TOTAL
	
	
	R673,947
	R741,341
	R815,475
	


Programme 4: Internships

	
	Item cost
	Number
	Year 1
	Year 2
	Year 3
	Notes

	Consultancy fees: professional services rendered by Centre staff

	Senior Attorney
	
	
	R42,000
	R46,200
	R50,820
	10% of the Senior Attorney's time to be spent on Programme 3

	Participation Expert
	
	
	R40,000
	R44,000
	R48,400
	10% of the Participation Expert's time to be spent on Programme 3

	Other costs
	 
	 
	 
	 
	 
	 

	Stipends for full-time interns
	
	
	R288,000
	R316,800
	R348,480
	2 interns at R12,000 per month, escalated by 10% each year

	Stipends for part-time interns
	
	
	R144,000
	R158,400
	R174,240
	4 interns at R3,000 per month, escalated by 10% each year

	Premises, furniture and IT
	
	
	R50,585
	R28,406
	R29,057
	22.5% of premises, furniture and IT allocated to Programme 4

	Insurance
	R775.00
	12
	R2,093
	R2,302
	R2,532
	Informal quote from Outsurance. 22.5% alllocated to this Programme.

	Stationery and postage
	
	
	R4,000
	R4,400
	R4,840
	Estimate based on WLC's 2007 Annual Report. 20% of total stationery and postage costs relates to non-programme costs.

	ITC and legal subscriptions
	
	
	R38,685
	R42,554
	R46,809
	Telephones, fax, internet, Legalbrief and Lexis Nexis - 25% for Programme 1

	TOTAL
	
	
	R609,363
	R643,062
	R705,177
	


Annexure 6: Nomination Criteria for Directors and Patrons

Directors and Patrons of the Centre for Environmental Rights and the Environmental Legal Defence Fund (not for profit companies incorporated under Section 21)

Introduction

To facilitate the work of the Centre, the following two Section 21 companies (companies incorporated not for gain) are in the process of being established:

1. a section 21 company with the name Centre for Environmental Rights (the “Centre”), which will employ staff, conclude agreements with implementing partners, buy office furniture, potentially register as a Law Clinic and/or represent clients in legal proceedings; and

2. a section 21 company with the name Environmental Legal Defence Fund (the “Fund”), which will receive and manage all donor funding, and donate funds to the Centre as required for its operations. In this manner, donor funding will be protected from claims against the Centre (as in the case of a costs order against the Centre). The Centre will have no vested right against the funding entity that can be attached in a claim against the Centre. This Fund will primarily and firstly fund the operations of the Centre, but it is also possible for the Fund to consider applications from other non-profit organisations that, against certain criteria to be agreed, require funding – this is particularly important for cases outside of the Western Cape that require urgent intervention. It also facilitates joint fundraising for the Fund with other organisations. It is proposed that such applications for funding to the Fund from other NGOs be administered and guided by the Centre.

Both companies will be registered as Public Benefit Organisations (PBOs) under the Income Tax Act, and as Non-Profit Organisations with the Department of Social Development.

Since Section 21 companies are public companies, the Centre for Environmental Rights and the Environmental Legal Defence Fund each require at least seven founding members, which should ideally be other environmental non-profit organisations (but can also be individuals). The obligations of a member of a Section 21 company are limited to the original guarantee (usually R1 per member) to be repaid on winding-up of the companies.

WESSA is in the process of sending invitations to various environmental NGOs to join it in establishing these two Section 21 companies. 

Directors of the two companies

In terms of the Companies Act and the Income Tax Act, a Section 21 company registered as a PBO requires at least three directors. 

It is proposed that each company has a board of five directors, with at least three directors being common to both boards to ensure a consistent and coherent management approach between the Centre and the Fund. It is proposed that the Chair of the Boards rotate on a bi-annual or annual basis. It is also proposed that the quorum for each board is three.

Responsibilities of directors

Directors of the Centre and the Fund will have all the usual fiduciary duties towards the companies, with the particular tasks of financial oversight and ensuring that the Centre maintains its strategic direction. Directors of the Fund will also rotate to be part of a fundraising committee.

Directors are likely to meet on a quarterly or biannual basis. At least one of these meetings must be attended by the directors in person, in Cape Town.

Nomination criteria for the board of the Centre for Environmental Rights

Qualifications and expertise

It is proposed that the five positions on the board of the Centre for Environmental Rights be represented as follows:

· One executive director, namely the Director of Centre for Environmental Rights (with the potential of expanding the number of executive directors as the Centre grows)

· Four non-executive directors (one of whom will be the Chair) that meet the following criteria:
· Must have a good understanding of financial management and oversight

· Must have a good understanding of the rules applicable to Section 21 companies and their directors

· Must be a champion for the environment, environmental rights and environmental justice, and for civil society’s role in environmental governance

· Must be highly respected and with good standing in the community

· Must be representative of the cultural diversity in South Africa

· Must have no interests that will conflict with the interests of the Centre

· Must have the necessary time available

· Qualifications in environmental law and experience in environmental legal practice will be an added advantage

Nomination criteria for the board of the Environmental Legal Defence Fund

Qualifications and expertise

It is proposed that the five positions on the board of the Environmental Legal Defence Fund be represented as follows:

· One executive director, namely the Director of Centre for Environmental Rights (with the potential of expanding the number of executive directors as the Centre grows)

· Four non-executive directors (one of whom will be the Chair) that meet the following criteria:

· Must have a good understanding of financial management and oversight

· Must have a good understanding of the rules applicable to Section 21 companies and their directors

· Must have experience in fundraising in the NGO sector

· Must be a champion for the environment, environmental rights and environmental justice, and for civil society’s role in environmental governance

· Must be highly respected and with good standing in the community

· Must be representative of demographics in South Africa

· Must have no interests that will conflict with the interests of the Centre

· Must have the necessary time available

For absolute clarity, directors of both the Centre and the Fund who are employed by other organisations will necessarily be required to recuse themselves from decisions about cases involving that organisation.

Proposed process for nomination of directors of the Centre and the Fund

It is proposed that, after the criteria have been circulated for comment amongst Centre stakeholders, a formal call for nominations be issued in which all stakeholders are invited to nominate individuals for the boards of the two companies. From this, the Project Steering Committee will compile a shortlist for presentation to the members of the two Section 21 companies.

Patrons of the Centre and the Fund

Patrons will have fairly limited obligations towards the Centre and the Fund. The Centre and Fund would like to be able to use patrons’ names, CVs and photographs in publications. From time to time, the Centre and Fund will invite individual patrons to write a foreword to annual reports and/or other publications, and to address public events like the launch of the Centre and the Fund. All of these contributions will be voluntary and subject to patrons’ availability. Any other contributions by patrons, such as introductions to potential funders, will be greatly appreciated.

Nomination criteria for patrons of the Centre

· Must have a significant public profile, ideally beyond South African shores
· Must have a passion for the environment, environmental rights and environmental protection
· Must bring respectability, credibility and interest to the Centre

Nomination criteria for patrons of the Fund

· Must have a significant public profile, ideally beyond South African shores
· Must have a passion for the environment, environmental rights and environmental protection
· Must bring respectability, credibility and interest to the Centre

· Good standing in the local and international donor community (whether from the NGO and private sector) will be an added advantage.

Proposed process for nomination of patrons of both the Centre and the Fund

It is proposed that approaches be made to the following individuals to become patrons of the Centre (based on nominations made by the Project Steering Committee and the Expert Reference Group):

From the legal fraternity

· Retired Judge Arthur Chaskalson
· Retired Judge Mark Kumleben

· Soon-to-retire Judge Albie Sachs
· Soon-to-retire Judge Kate O’Regan
· Advocate George Bizos SC
· Advocate Timothy Bruinders SC
· Former NPA Director Vusi Pikoli
From the political world

· Former Member of Parliament (and the Portfolio Committee on Environmental Affairs) Reg September
· Former Member of Parliament (and the Portfolio Committee on Environmental Affairs) Judy Chalmers
· Former Member of Parliament (and former Chair of the Portfolio Committee on Environmental Affairs) Langa Zita
· Former Western Cape MEC Tasneem Essop
From academia

· Retired academic Richard Fuggle
From the business world

· Edward Nathan Sonnenbergs Chairman Michael Katz
· Johann Rupert, chair of Richemont, VenFin and Remgro
· Nedcor Chief Executive Tom Boardman (retires in February 2010)
From the religious world

· Archbishop Desmond Tutu
· Bishop Geoff Davies, Southern African Faith Communities' Environment Institution
For absolute clarity, patrons will have no say in relation to what cases are taken on by the Centre.

Annexure 7: Case Selection Criteria

Centre for Environmental Rights: Criteria for Case Selection

1. The Centre for Environmental Rights has to apply limited resources effectively, efficiently and strategically. The criteria below are intended to guide decisions on case selection by the Centre. To be selected, a case has to comply with all three criteria.

Criterion 1: Advancing realisation of Section 24

2. The first criterion for case selection by the Centre for Environmental Rights is that the Centre’s support for that case must advance and contribute to the realisation of the rights entrenched in Section 24 of the Constitution.

3. The table below disects that right into the following components and provides indicators for each component. To comply with Criterion 1, a case must fall under at least one of the components listed below:

	Component
	Indicators
	Examples

	3.1 Everyone has the right
	· Cases that involve the exclusion of people, groups or communities, particularly vulnerable people, groups or communities, from environmental decision-making.

	· Procedural requirements in environmental licensing processes are flouted by authorities and/or private enterprises.

· Complaints by a particular community regarding non-compliance with an environmental law or licence are ignored by authorities.

	3.2 Everyone has the right to an environment that is not harmful to their health or well-being.
	· Cases that involve the health of people negatively affected by exposure to the emissions of a particular facility, but not employed by the facility responsible for the emissions. 

· Cases that involve deterioration in the quality of key ecosystem services, including but not limited to coastal waters, freshwater (ground and surface), soil and air.
	· Residents of a particular area are exposed to emissions from a neighbouring factory.

· A municipality’s malfunctioning water treatment plant is causing raw sewage to enter waterways.

	3.3 Everyone has the right to have the environment protected, for the benefit of present and future generations, through reasonable legislative and other measures that prevent pollution and ecological degradation.
	· Cases that involve a threat to the survival and/or sustainability of important ecosystems
 or ecosystem functionality.

· Cases that involve the potential irreplaceable loss of species or ecosystems.
	· A wetland is threatened by a new mining application.

· A threatened or protected species is further threatened by a new development proposal or a non-compliance with an existing authorisation.

	3.4 Everyone has the right to have the environment protected, for the benefit of present and future generations, through reasonable legislative and other measures that promote conservation.
	· Cases that involve threats to or impingements on protected areas (including World Heritage Areas), protected environments, areas identified in conservation planning as having potential for stewardship or  declaration under the National Environmental Management: Protected Areas Act, or that undermine conservation targets or conservation of the diversity of life.
	· Prospecting rights are granted in a provincial nature reserve.

	3.5 Everyone has the right to have the environment protected, for the benefit of present and future generations, through reasonable legislative and other measures that secure ecologically sustainable development and use of natural resources while promoting justifiable economic and social development.
	· Cases that involve the unsustainable use of natural resources, including interdependencies and cumulative impacts.
	· A mine or a golf estate is approved that will use an unsustainable amount of water.

· A particular development or non-compliance detrimentally impacts on climate change prevention or mitigation.


Criterion 2: The NEMA principles

4. The secondary criterion for case selection by the Centre for Environmental Rights is that the facts of the case must violate at least one of the environmental management principles set out in Section 2 of the National Environmental Management Act, 1998 (Act 107 of 1998).
Criterion 3: Public impact and funding

5. In addition to this overarching approach, cases will only be taken on by the Centre if:

a. the person or organisation that requires support or representation cannot afford to engage the services of private environmental assessment practitioners (EAPs), attorneys and/or counsel.
 Where a person or organisation can afford such services, the Centre will assist them in finding suitably qualified and experienced EAPs, attorneys and/or counsel;  and

b. the Centre has funding available or can access funding to cover the costs of the case; and

c. the case has the potential to set a legal or practical precedent beyond the facts of that particular case. This includes (but is not limited to) the following potential outcomes:

i. best practice in environmental management and/or environmental decision-making is established and recognised;

ii. legislation is overturned;

iii. new jurisprudence is created;

iv. existing jurisprudence is extended;

v. the court makes positive orders for enforcement of environmental legislation;

vi. the court orders the enactment of legislation;
  and

d. there is factual evidence available that strongly supports the remedy sought;  and 

e. the case has the potential of raising public awareness around the impact of environmental degradation and/or the importance of environmental rights; 

f. the case has the potential to strengthen civil society’s capacity to assert and realise environmental rights in general;  and

g. the particular injustice to the environment “screams out for a remedy”.
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� www.wessa.org.za


� www.wwf.org.za and www.wwf.org.za/?section=Trusts_TMF


� In particular, we have taken note of the approach taken by the Women’s Legal Centre, a institution similar to the Centre with a focus on legal issues that affect women.


� Name reserved with the Registrar of Companies.


� Name reserved with the Registrar of Companies.


� Act 58 of 1962.


� Section 10(1)(cN) of the Income Tax Act.


� Part II of the Ninth Schedule to the Income Tax Act.


� http://www.lrc.org.za/nonprofit-status


� Emails from and a meeting with Caron Jeavon, Senior Legal Officer at the Cape Law Society, on 2 March 2009.


� At least one NGO volunteered a contribution of R1000 to the Centre’s establishment, without expectation of any particular benefits.


� Dana Bay Conservancy


� See in particular, the importance placed on networking by stakeholders as reported in the Framework Document.


� Interestingly, not all stakeholders were convinced that a legal qualification is necessary for this position. However, the Director (and the Director’s skills set) will set the tone for the entire Centre, both internally and externally. A good working knowledge of the law and legal procedure by the Director will enhance the Centre’s credibility with the legal fraternity, which will fundamentally affect the way the Centre is perceived by both government and industry.


� Email from coordinator Emma Algotsson, 8 July 2009.


� A few stakeholders have suggested that the Centre takes on candidate attorneys. It is important to note that, unlike interns, candidate attorneys require a structured training programme and support, approved by the Law Society, to qualify them for admission as attorneys of the High Court. It is recommended that the Centre considers taking on candidate attorneys a few years into its operations.


� Mark Botha, Botanical Society


� Stephen Knight-Lenihan, WESSA Border-Kei


� Andy Gubb, WESSA


� Adrian Pole, Adrian Pole Attorneys


� Thanks to everyone who participated in the preparation of these criteria, including: Andy Gubb (WESSA), Onno Huyser (Table Mountain Fund), Louis de Villiers (WESSA), Richard Summers (Environmental Law Association), Stephen Knight-Lenihan (WESSA), Thabang Ngcozela (Coalition for Environmental Justice), Terry Winstanley, Bobby Peek (groundwork), Jan Glazewski, Cormac Cullinan, Liz McDaid (SAFCEI), Eugene Cairncross (Coalition for Environmental Justice), Johan van der Merwe, Nicholas Smith, Helen Dalgut, Stephen Law (Environmental Monitoring Group), Mary-Jane Morris and Susie Brownlie.


� Note that, to be accepted, a case has to comply with Criterion 1, 2 and 3, so Component 3.1 cannot be seen in isolation, and cases that have only procedural and no substantive grounds will not be accepted by the Centre.


� For the purpose of these selection criteria, important ecosystems must comply with at least one of the following requirements: 


1. the ecosystem must be valued or used by local communities or society as a whole; 


2. the ecosystem must support the livelihoods and self-sufficiency of communities in a direct manner (i.e. people live off this resource to sustain themselves) or plays a role in food security; 


3. the ecosystem must be located in a recognized or designated ecological corridor and/or critical biodiversity area; 


4. the ecosystem must be critical to achieving or maintaining conservation targets; d. the ecosystem must be of cultural or spiritual significance; 


5. the ecosystem must be spatially located in such a way that it is evident that the ecosystem provides a connection or plays a role in ecological connectivity (in circumstances where ecological corridors have not been determined); 


6. the ecosystem must contain protected, endemic and/or Red Data species; or 


7. the ecosystem must provide ecosystem services (e.g. cleans water such as is the case with wetlands).


� This requirement is necessary to obtain and retain the Centre’s status as a Law Clinic under Law Society rules. An appropriate means test will be implemented, though note that organisations dependent on donor-funding will already fall into this category. This does not exclude the possibility the, if it is able to do so, the client will be required to pay disbursements such as counsel’s fees.


� Certain criteria borrowed from those of the Women’s Legal Centre.


� Paraphrasing Advocate George Bizos.
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